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Caeson  CrTY,  Nevada,  May  8,  1886. 
The  "Territorial  Enterprise"  declining  to  continue  the  publication 
of  the  decisions  of  the  Supreme  Court,  the  following  order  was  this 
day  made : 

Ordered,  tliat  the  15  days'  time  within  which  petitions  for  rehearing  shall 
be  presented,  shall  commence  to  run  upon  publication  of  the  opinions  and 
decisions  in  the  ** Pacific  lleporter,"  a  weekly  legal  periodical,  published  at 
the  city  of  St.  Paul,  state  of  Minnesota. 
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Pacific  Reporter. 

VOLUME   X. 


SUPREME  COURT  OF  KANSAS. 

^  ''*°  ^'  Carroll  v.  Wall. 

Filed  March  5.  1886. 

HuinciPAL  Corporation— Officers— CoNFiRMATioK— Vote  of  Mayor  of  Crrr 
OF  Second  Class. 

The  mayor  of  a  city  of  the  second  class  is  authorized  to  give  a  casting  vote 
upon  the  confirmation  of  an  officer  appointed  by  him,  where  the  council  is 
equally  divided  on  the  question.    Horton,  C.  J.,  dissenting. 

Original  proceedings  in  the  nature  of  quo  warranto, 

Ooodin  d  Keplinger,  N.  Gree,  and  W.  S,  Carroll,  for  plaintiflF. 

Sherry  dt  Harlow,  T.  P,  Fenlon,  and  E.  J.  Wall,  for  defendant. 

Johnston,  J.  This  is  a  controversy  concerning  the  title  to  the  of- 
fice of  city  attorney  of  the  city  of  Kansas,  which  is  claimed  by  Will- 
iam S.  Carroll  by  virtue  of  having  been  elected  thereto  at  the  regular 
election  in  April,  1883.  He  was  then  chosen  for  a  term  of  two 
years,  and  until  his  successor  was  elected  and  qualified.'  On  March 
11,  1885,  an  act  amendatory  of  the  law  relating  to  cities  of  the  sec- 
ond class  went  into  effect,  which  provided  that  the  city  attorney 
should  be  appointed  by  the  mayor  with  the  consent  of  the  council. 
Chapter  99,  Laws  1885.  In  pursuance  of  this  law,  and  on  the  thir- 
teenth day  of  April,  1885,  the  mayor  of  the  city  of  Kansas  nominated 
the  defendant,  E.  J.  Wall,  as  city  attorney,  and  submitted  his  name 
for  confirmation  to  the  council,  which  was  then  in  session,  with  all 
the  members  present.  A  vote  was  taken  thereon,  upon  which  the 
council  divided  equally,  and  thereupon  the  mayor  gave  a  casting  vote 
in  favor  of  confirmation.  The  defendant  was  immediately  installed 
in  the  office,  and  now  holds  and  claims  the  same  by  virtue  of  the  ap- 
pointment and  confirmation  thus  made.  The  question  to  be  decided 
v.lOp.no.l — 1 
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is  whether  the  mayor  has  a  right  to  give  a  casting  vote  upon  the  con- 
firmation of  an  appointment  when  there  is  a  tie,  and  it  is  purely  one 
of  statutory  construction.  Section  21  of  the  statute  governing  cities 
of  the  second  class  gives  the  mayor  a  casting  vote  in  these  words : 
"The  mayor  shall  preside  at  all  meetings  of  the  city  council,  and 
shall  have  a  casting  vote  when  the  council  is  equally  divided,  and 
none  other."  Chapter  19,  Gomp.  Laws  1879.  This  is  a  prospective 
provision,  which  is  broad  and  general  in  its  terms,  and  the  power 
therein  conferred  on  the  mayor  to  give  a  casting  vote,  if  not  re- 
stricted by  other  provisions  of  the  statute,  extends  to  a  vote  upon  every 
question  where  the  council  is  equally  divided. 

The  plaintiff  contends  that  there  are  exceptions,  and  that  the  pro- 
vision with  respect  to  appointments  is  one  of  them.  The  language 
of  that  provision  is : 

"The  mayor  shall  appoint,  by  and  with  the  consent  of  the  council,  a  city 
marshal,  a  city  clerk,  a  city  attorney,  a  city  assessor,  and  may  appoint  an  as- 
sistant marshal,  a  city  engineer,  a  street  commissioner,  and  such  policemen 
and  other  officers  as  may  be  necessary."    Section  13. 

There  is  no  express  denial  in  this  provision  of  the  power  conferred 
by  section  21  upon  the  mayor  to  give  a  casting  vote  when  the  council 
is  equally  divided,  nor  do  we  think  that  such  an  exception  arises  by 
implication.  Upon  certain  questions  which  come  before  the  council 
80  many  votes  are  required  that  a  tie  vote  cannot  arise,  and  the 
mayor  is  thus  precluded  from  giving  a  casting  vote.  Counsel  for 
plaintiff  call  these  exceptions  to  the  rule  prescribed  in  section  21, 
and  liken  them  to  the  provision  enacting  that  appointments  shall  be 
made  with  the  consent  of  the  council.  In  section  19  of  the  act  it  is 
provided  that  the  council,  by  a  vote  of  the  majority  of  all  the  members 
elect,  may  for  cause  remove  certain  officers;  and  in  section  42  of  the 
same  act  it  is  said  that  "no  ordinance  providing  for  the  borrowing  of 
moneys,  levying  taxes,  or  appropriating  money  shall  be  of  any  validity 
unless  a  majority  of  all  the  councilmen  elect  shall  vote  for  such 
ordinance."  •  In  these  provisions  the  legislature  has  clearly  taken  the 
questions  referred  to,  outside  of  that  provision  of  section  21  which 
gives  the  mayor  a  casting  vote.  But  it  made  no  such  requirement 
respecting  confirmations.  If  it  had  been  the  intention  to  have  re- 
quired a  majority  of  the  council  to  consent  to  or  confirm  an  appoint- 
ment, it  would  have  been  easy  to  have  so  said,  and  in  expressing  its 
purpose  the  legislature  would  likely  have  used  the  same  or  similar 
language  as  was  employed  in  the  provisions  above  quoted.  That  the 
legislature  explicity  required  a  majority  in  those  cases,  and  not  in 
the  one  respecting  appointments,  argues  strongly  against  the  position 
assumed  by  the  plaintiff. 

It  is  contended  that  as  it  is  provided  that  the  council  shall  con- 
sent to  and  confirm  the  appointment,  it  necessarily  means  that 
the  consent  must  be  given  by  the  council  acting  as  a  separate  and 
independent  body.     This  can  hardly  be,  as  the  council  is  not  author- 
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ized  to  act  independently  of  the  mayor.  They  cannot  withdraw  from 
or  exclude  him  from  their  council  meetings.  The  statute  provides 
that  when  the  members  meet  as  a  council  the  mayor  shall  be  present 
and  preside;  and  the  mere  fact  that  the  legislature  stated  that  the 
council  shall  confirm,  when  read  in  connection  with  other  provisions 
of  the  act,  does  not  manifest  an  intention  to  exclude  the  mayor  from 
giving  a  casting  vote.  In  the  sections  conferring  power  upon  the 
mayor  and  council,  the  usual,  and  almost  the  only,  form  of  expression 
employed  is  that  "the  council  shall  have  power"  to  do  this,  that,  and 
the  other,  making  no  mention  of  the  mayor,  and  yet  no  one  would 
argue  that  it  was  intended  that  the  council  should  act  apart  from 
and  independently  of  the  mayor ;  and  it  would  also  be  readily  con- 
ceded that  if  the  council  should  divide  equally  upon  the  exercise  of 
many  of  the  powers  conferred  the  mayor  would  have  a  deciding  vote. 
The  provision  that  the  council  shall  confirm  an  appointment  is  no 
more  restrictive  of  the  power  given  in  section  21  than  other  provis- 
ions of  the  act  where  the  council  alone  are  mentioned.  The  power 
conferred  upon  the  mayor  by  that  section  cannot  be  held  to  have 
been  taken  away  or  restricted  by  other  provisions  of  the  statute,  un- 
less they  are  clear  and  unambiguous  to  that  effect. 

The  other  matters  brought  to  our  attention  by  the  plaintiff  are  not 
material,  and  therefore  the  relief  which  he  asks  for  must  be  denied. 

Judgment  for  costs  will  be  given  in  favor  of  defendant. 

Valentine,  J.,  concurs. 

HoRTON,  C.  J.,  {dissenting.)  I  do  not  think  it  good  policy  for  the 
mayor  to  be  permitted  to  give  the  casting  vote  upon  the  confirmation 
of  his  own  nominations  to  the  city  council;  and  unless  the  language 
of  the  statute  imperatively  demands  such  a  construction,  the  mayor 
should  have  no  vote  in  the  confirmation  of  his  appointments.  I  think 
the  words  that  "the  mayor  shall  appoint,  by  and  with  the  consent  of 
the  city  council,"  should  be  construed  to  mean  that  while  the  mayor 
may  appoint  the  council  alone  shall  confirm,  and  that  it  was  not  the 
intention  of  the  legislature  to  permit  the  mayor  to  control  or  partici- 
pate in  the  confirmation  by  giving  him  the  casting  vote. 


(34  Kan.  714) 

Statb  ex  rel.  Lewis,  Go.  Atty.,  etc.,  v.  Eggleston  and  others. 
Filed  March  5,  1886. 

I.  CotJNTiES— Petition  for  Removal  op  County-Seat — Striking  Off  Names. 
Where  a  petition  is  presented  to  the  board  of  county  commissioners  of  a 
county  for  the  removal  and  relocation  of  a  county-seat,  the  commissioners 
should  strike  the  names  of  all  persons  therefrom  who  make  application  to 
have  their  names  stricken  off  before  final  action  is  taken  upon  the  petition. 
If  this  is  not  done,  the  signers  of  the  petition  who  asked  their  names  to  be 
stricken  off  should  not  be  counted  by  the  board  of  commissioners  in  deter- 
mining the  number  of  petitioners  for  the  removal  and  relocation  of  the  county- 
seat 
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2.  Sams— NuMBEK  of  Petitionebs  iNSUFFidENi^— Enjoining  Commissionebs 
FROM  Canvassing  Votes. 

Where  a  petition  is  presented  to  the  board  of  county  commissioners  for  the 
removal  and  relocation  of  a  county-seat,  and,  after  disregarding  all  of  the  in- 
eligible petitioners  and  the  signers  ^ho  asked  their  names  to  be  stricken  off 
before  final  action  was  taken  thereon,  the  petition  contains  less  than  three- 
fifths  of  the  legal  electors  of  the  county  whose  names  appear  upon  the  last 
assessment  rolls  of  the  county,  such  petition  is  wholly  insufficient  upon  which 
to  order  an  election  for  the  relocation  of  the  county-seat;  and  the  county  at- 
torney of  the  county  in  which  the  petition  is  presented  may,  in  the  name  of 
the  state,  maintain  an  action  to  enjoin  the  board  of  county  commissioners 
from  canvassing  the  votes  cast  at  and  returned  from  the  several  precincts  of 
the  county  at  an  election  ordered  upon  such  a  petition. 

8.  Same — ^Undertaking  for  Injunction. 

A  party  applying  for  a  temporary  injunction  need  not  execute  the  under- 
taking.   It  IS  sufficient  if  he  furnish  one  executed  by  sufficient  securities. 

4.  Same— Injunction  Suit  by  County  Attorney  in  Name  of  State. 

Where  an  injunction  suit  is  brought  by  the  county  attorney  of  a  county  in  . 
the  name  of  the  state,  and  a  temporary  injunction  is  allowed  at  the  com- 
mencement of  the  proceeding,  an  undertaking  furnished  by  the  plaintiff,  but 
signed  only  by  sufficient  securities,  is  valid  and  binding. 

6.  Same— Amount  of  Bond— Presumption. 

Where  the  probate  judge  of  a  county  allows  a  temporary  injunction,  but 
does  not  expressly  state  in  his  written  order  the  amount  of  the  undertaking 
to  be  given,  but  tne  undertaking,  which  is  given  and  accepted  on  the  day  of 
the  allowance  of  the  order,  recites  upon  its  face  that  the  injunction  was 
granted  upon  the  condition  that  the  plaintiff  give  a  bond  to  the  defendants  in 
the  sum  of  $500,  it  must  be  assumed,  in  the  absence  of  any  other  showing, 
that  the  probate  judge  fixed  the  amount  of  the  undertaking,  and  that  the  bond 
was  given  and  approved  in  pursuance  of  his  order. 

Error  from  Pratt  county. 

On  August  1.9,  1880,  an  election  for  the  location  of  the  county-seat 
of  Pratt  county  was  held,  and  at  such  election  the  county-seat  was 
located  at  luka.  On  August  13,  1885,  a  petition  for  the  relocation 
of  the  county-seat  of  the  county  was  presented  to  the  board  of  county 
commissioners  asking  for  an  election  for  the  relocation  of  the  county- 
seat.  The  number  of  names  of  voters  of  Pratt  county  appearing 
upon  the  last  assessment  rolls  for  the  cities  and  townships  of  the 
county  is  from  1,G00  to  1,900.  The  petition  presented  purported  to 
contain  1,581  names,  and  the  city  of  Pratt  was  named  as  the  place 
to  which  the  county-seat  was  to  be  removed.  Upon  the  presentation 
of  the  petition  to  the  county  board  the  board  examined  the  same,  de- 
cided it  was  sufficient,  and  ordered  an  election,  in  accordance  with 
the  prayer  thereof,  to  be  held  September  21,  1885.  In  pursuance  of 
this  order  notice  of  the  election  was  given. 

On  September  1,  1885,  however,  the  county  commissioners  again 
considered  the  petition  first  presented  August  13th,  and  made  a  new 
order,  calling  an  election  for  the  relocation  of  the  county-seat  of  Pratt 
county  and  the  removal  of  the  same  from  luka  to  the  city  of  Pratt, 
to  be  held  October  1,  1885.  On  September  7,  1885,  the  state  of 
Kansas,  on  the  relation  of  D.  C.  Lewis,  county  attorney  of  Pratt 
county,  commenced  an  action  in  the  district  court  of  the  county 
against  Arthur  J.  Eggleston,  Ebenezer  N.  Watson,  and  Christian 
Howald,  the  county  commissioners  of  the  county,  and  also  against 
the  various  persons  composing  the  boards  of  registration  of  the  dif- 
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ferent  precincts  of  tbe  county,  to  restrain  them,  as  registration  boards 
of  their  respective  townships,  from  performing  their  duties  as  such 
boards,  and  to  restrain  the  board  of  county  commissioners  from  can- 
vassing  the  returns  of  the  election  to  be  held  on  October  1,  1885,  upon 
the  question  of  the  relocation  of  the  county-seat.  The  petition  al- 
leged, among  other  things,  that  of  the  1,581  persons  whose  names 
appeared  on  the  pretended  petition  not  more  than  one-half  really 
signed  the  petition,  or  authorized  any  person  to  sign  the  same  for 
them;  that  466  of  such  persons  subsequent  to  the  alleged  signing  of 
the  same  had  withdrawn  their  names  from  the  petition ;  that  the 
names  of  24  of  such  persons  appeared  upon  the  pretended  petition 
twice;  that  488  of  such  persons  were  not  legal  petitioners  of  the 
county  of  Pratt;  that,  in  fact,  less  than  one-third  of  the  number  of 
legal  electors  of  Pratt  county  whose  names  appeared  upon  the  last 
assessment  rolls  of  the  county  had  signed  the  petition;  that  170  of 
such  persons  were  induced  to  sign  the  petition  by  false  and  fraudu- 
lent representations  made  to  some  of  the  signers  by  Christian  Howald, 
one  of  the  county  commissioners,  to  the  effect  that  the  pretended  pe- 
tition was  a  road  petition, — that  the  same  w^s  a  petition  for  a  new 
township;  and  to  others  the  statement  was  made  that  it  was  a  peti- 
tion to  relocate  the  county-seat,  but  other  places  than  luka  and  Pratt 
City  could  be  voted  for  at  such  election.  The  petition  also  stated, 
among  other  things,  that  on  August  20,  1885,  a  petition  signed  by 
1,236  legal  electors  whose  names  appeared  upon  the  last  assessment 
rolls  of  the  county  of  Pratt  was  presented  to  the  board  of  county 
commissioners  of  that  county,  in  regular  session,  praying  that  an 
election  be  called  for  the  relocation  of  the  county-seat,  and  designating 
the  city  of  Saratoga  as  the  place  to  be  voted  for ;  that  the  said  peti- 
tion contained  the  names  of  more  than  three-fifths  of  tbe  legal  elect- 
ors of  the  county  of  Pratt  whose  names  appeared  upon  the  last  as- 
sessment rolls  aforesaid ;  and  that  the  board  of  county  commissioners 
refused  to  act  upon  the  petition. 

On  the  day  the  action  was  commenced,  the  judge  of  the  district 
court  of  Pratt  county  being  absent  from  the  county,  the  probate 
judge  of  that  county  granted  a  temporary  injunction,  as  prayed  for 
in  the  petition  of  the  relator,  with  which  the  defendants  were  served. 
Upon  the  same  day  the  following  undertaking  in  the  case  was  given 
and  approved : 

"In  the  District  Court  of  Pratt  County,  Kansas. 

''The  State,  of  Kansas  ex  rel,,"  etc.,  ''Plaintiffs  v.  Arthur  /.  Eygleston  et 

al,,-  Defendants. 

"bond. 

"Whereas,  an  action  has  been  commenced  in  the  district  court  aforesaid, 
wherein  the  state  of  Kansas  on  the  rehition  of  D.  C.  Lewis,  county  attorney 
of  Pratt  county,  Kansas,  is  plaintiff,  and  Arthur  J.  Eggleston  and  others 
are  defendants,  and  an  injunction  granted  therein  upon  the  plaintiff  giving 
a  bond  to  the  defendants  in  the  sura  of  five  hundred  dollars,  to  be  approved 
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by  the  clerk  of  tbe  court,  now  we,  the  undersigned,  undertake  in  the  sum  of 
Rwe  hundred  dollars  to  secure  the  party  injured  in  the  damages  he  may  sus- 
tain if  it  be  finally  decided  that  the  injunction  ought  not  to  have  been 
granted. 

** Dated  this  seventh  day  of  September,  A.  D.  1885. 

"J.  IL  D.  RosAN. 
James  Temple." 
"This  bond  approved. 

"J.  W.  Ellis,  Clerk." 

On  September  8,  1885,  the  defendant  served  notice  on  the  relator 
of  a  motion  to  vacate  the  temporary  order  of  injunction,  and  that  the 
motion  would  be  heard  before  the  district  judge  at  Great  Bend  on 
September  12,  1885.  On  that  day  the  parties  to  the  action  visited 
Great  Bend,  Barton  county,  for  the  purpose  of  disposing  of  the  mo- 
tion, but  found  the  district  judge  absent.  Thereupon  the  defendants 
served  notice  upon  the  relator  that  the  motion  to  dissolve  the  injunc- 
.  tion  would  be  heard  before  the  district  judge  at  Lyons  on  the  same 
day,  and  the  district  judge  modified  the  order  of  injunction  by  vacat- 
ing the  same  as  to  all  of  the  defendants  except  the  board  of  county 
commissioners.  No  exception  was  taken  to  this  order.  The  further 
hearing  of  the  motion  as  to  the  other  defendants  was  continued  until 
September  18,  1885,  to  be  heard  at  luka,  in  Pratt  county.  On  Sep- 
tember 17,  1885,  the  relator  filed  the  following  amendment  to  his 
petition,  verified  by  his  own  oath : 

"And  now  comes  the  said  relator,  and,  by  leave  of  the  court  just  had  and 
obtained,  files  this  an  additional  statement  of  facts  in  amendment  of  the  pe- 
tition now  on  file  in  this  cause,  and  alleges  that  of  the  1,581  names  appear- 
ing on  said  pretended  petition  mentioned  and  referred  to  in  said  petition  on 
file  in  this  cause,  and  on  which  said  election  called  by  said  Eggleston  and 
Howald  on  the  first  of  September,  1885,  was  based,  466  of  the  same  re- 
quested the  board  of  county  commissioners  of  Pratt  county  not  to  consider 
their  signatures  in  their  consideration  of  said  pretended  petition,  and  before 
the  first  day  of  September,  1885,  withdrew  their  names  from  said  pretended 
petition,  of  which  said  county  commissioners  had  due  notice  before  said  first 
day  of  September,  1885, — a  list  of  said  withdrawn  names  is  hereto  attached, 
marked  'A,*  and  made  a  part  hereof,  [list  omitted  ;J  that  of  the  1,581  names  ap- 
pearing on  said  pretended  petition  as  aforesaid,  24  of  the  same  appear  thereto 
twice,  a  list  of  which  is  hereto  attached,  marked,  *  B,*  and  made  a  t)art  hereof, 
[list  omitted  ;J  that  of  the  1,581  names  appearing  on  said  pretended  petition 
as  aforesaid,  31  of  same  are  now,  and  were  when  said  pretended  petition  was 
presented  to  said  board  of  county  commissioners,  non-residents  of  said  Pratt 
county,  a  list  of  which  is  hereto  attached,  marked  *  C,'  and  made  a  part 
hereof,  [list  omitted  ;J  that  of  the  1,581  names  appearing  on  said  pretended  pe- 
tition as  aforesaid,  134  of  same  were  signed  to  said  pretended  petition  under 
false  and  fraudulent  representations,  as  appears  by  the  184  affidavits  attached 
together  and  filed  herewith  Jis  Exhibit  D,  and  hereby  made  a  part  hereof, 
[affidavits  omitted  ;J  that  of  the  1,581  names  appearing  on  said  pretended  pe- 
tition as  aforesaid,  487  of  same  were  not  eligible  petitioners,  as  their  names 
do  not  appear  on  the  last  assessment  rolls  of  the  several  township  and  city  as- 
sessors for  said  Pratt  county,  a  list  of  which  is  hereto  attached,  marked  *  E,' 
and  made  a  part  hereof,  [list  omitted;]  that  of  the  1,581  names  appearing  on 
said  pretended  petition  as  aforesaid,  181  never  signed  the  same,  or  any  part  of 
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same,  but  were  put  on  a  detached  piece  of  paper,  which  was  afterwards 
attached  to  said  pretended  petition,  a  list  of  which  is  hereto  attached, 
marked  'F,'  and  made  a  part  hereof,  [list  omitted;]  that  of  the  list  above 
named  216  of  said  names  are  common  to  two  or  more  of  same,  leaving  not 
more  than  545  of  the  names  on  said  pretended  petition  that  are,  or  were 
when  the  same  was  presented  as  aforesaid,  eligible  petitioners,  and  leaving  , 
said  pretended  petition  with  not  more  than  545  eligible  petitioners;  that  there 
are  between  1,600  and  1,900  qualified  electors  whose  names  appear  on  ttielast 
assessment  rolls  of  the  several  township  and  city  assessor  for  the  said 
county  of  Pratt.  Wherefore  plaintiff  asks  that  tliis  honorable  court  will 
grant  the  prayers  of  said  petition  filed  herein." 

On  said  September  18th  the  relator  filed  a  motion  before  the  district 
judge  to  reinstate  the  injunction  as  to  the  trustees  and  justices  of  the 
peace,  which  motion  was  overruled,  and  the  relator  excepted.  The 
further  hearing  of  the  motion  was  continued  until  October  5,  LB85, 
to  be  heard  at  Great  Bend,  and  on  that  day  the  injunction  was  wholly 
vacated  and  set  aside.  The  relator  excepted,  and,  for  the  purpose  of 
having  the  orders  of  the  district  judge  reviewed  in  this  court  upon 
petition  in  error,  the  judge  fixed  the  time  within  which  the  petition 
in  error  should  be  filed.  Within  that  time  the  petition  in  error  was 
filed.      . 

S.  B.  Bradford,  Atty.  Gen.,  Gilleit  d:  Whitelaw,  E.  A.  Austin,  H.  P. 
Cooper,  and  D.  C,  Lewis,  Co.  Atty.,  for  plaintiff  in  error. 

Leland  J.  Webb,  for  defendant  in  error. 

HoRTON,  C.  J.  The  question  for  our  determination  is  whether  the 
temporary  injunction  granted  by  the  probate  judge  of  Pratt  county, 
on  September  7,  1885,  enjoining  the  county  commissioners  of  that 
county  from  canvassing  the  vote  polled  on  October  1, 1885,  upon  the 
proposition  for  the  relocation  of  the  county-seat  of  that  county,  shall 
be  continued  in  full  force  until  the  action  can  be  tried  and  determined. 
The  order  calling  the  election  was  made  September  1,  1885.  The 
statute  requires  30  days'  notice  of  the  election.  Section  6,  c.  26, 
Comp.  Laws  1879.  It  is  claimed  that  although  notices  of  the  elec- 
tion were  posted  September  1st,  no  legal  notice  of  the  election  could 
have  been  given,  as  there  was  not  sufiBcient  time  so  to  do.  It  is  set- 
tled in  this  state  that  where  any  particular  number  of  days,  not  ex- 
pressed by  clear  days,  is  prescribed,  the  rule  in  regard  to  the  compu- 
tation of  time  is  not  to  exclude  both  the  day  on  which  the  notice  is 
served  and  the  day  on  which  the  act  is  to  be  performed,  but  to  exclude 
the  one  and  include  the  other.  Section  722,  c.  80,  Comp.  Laws  1879. 
Following  this  rule,  30  days*  notice  was  given.  This  was  sufficient. 
Englisk  v.  WUliarnson,  34  Kan.  — ;  S.  C.  8  Pac.  Eep.  214. 

It  is  next  claimed  that  no  sufficient  petition  was  presented  to  the 
board  of  county  commissioners  under  the  provisions  of  section  1,  c. 
91,  SesB.  Laws  1883,  which,  among  other  things,  provides: 

"In  all  cases  where  the  county-seat  of  any  county  in  this  state  has  been 
or  shall  hereafter  be  located  by  a  vote  of  the  electors  of  such  county,  *  *  * 
the  board  of  county  commissioners,  upon  the  petition  of  three-fifths  of  the 
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legal  electors  of  such  county,  shall  order  an  election  for  the  relocation  of  the 
county-seat. " 

The  last  assessment  rolls  of  the  several  township  and  city  assess- 
ors of  Pratt  county  contain  the  names  of  from  1,600  to  1,900  legal 
electors.  The  petition  presented  purported  to  contain  1,581  names. 
If  the  names  of  the  persons  who  requested  the  commissioners  to 
withdraw  their  names  from  the  petition,  and  the  names  of  the  ineli- 
gible petitioners,  had  been  stricken  off  the  petition  before  it  was 
finally  acted  upon,  or  if  the  names  of  such  persons  had  been  disre- 
garded, the  petition  would  not  have  contained  the  names  of  sufficient 
petitioners;  that  is,  there  would  not  have  been  upon  the  petition 
three-fifths  of  the  legal  electors  of  the  county  whose  names  appeared 
upon  the  last  assessment  rolls  of  that  county.  If  the  district  judge 
did  Qot  vacate  the  injunction  upon  the  ground  that  the  probate  judge 
had  no  authority  in  this  class  of  cases  to  issue  an  injunction,  it  is 
probable  that  he  vacated  the  injunction  upon  the  theory  that  the 
county  board  had  no  power  to  strike  from  the  petition  the  name  of 
any  one  who  had  signed  the  same,  although  requested  so  to  do  by 
the  signer.  The  purpose  of  the  petition  prescribed  by  the  statute  is 
to  enable  the  county  board  to  determine  what  the  will  of  the  people 
is  in  that  regard,  and  whether  the  number  of  legal  electors  required 
by  the  statute  are,  at  the  time  of  final  action  thereon,  in  favor  of 
calling  the  election.  Of  course,  ineligible  petitioners  ought  not  to 
be  counted ;  and  we  think  the  county  board,  at  any  time  before  tak- 
ing final  action  upon  such  petition,  upon  the  request  of  any  person 
who  has  signed  the  same,  may  determine  not  to  regard  such  person 
as  a  petitioner,  and  may  have  bis  name  stricken  off  the  petition,  or, 
if  not  stricken  off,  may  regard  him  as  not  having  signed  the  same. 
The  legislature  intended  that  no  election  should  be  ordered  for  a  re- 
location of  a  county-seat,  in  cases  like  the  present,  unless  a  number 
of  the  legal  electors  of  the  county,  equal  to  three-fifths  of  the  num- 
ber of  legal  electors  yirho  were  assessable  and  had  been  assessed  at 
the  last  assessment,  should  petition  for  such  an  election.  If  any 
such  elector  has  by  false  representations,  or  through  a  misapprehen- 
sion of  the  facts,  been  induced  to  sign  such  petition,  he.  ought  to  be 
permitted  to  have  his  name  stricken  from  the  petition,  if  his  applica- 
tion therefor  is  made  to  the  county  board  prior  to  final  action  upon 
the  petition.  The  board  of  county  commissioners  of  Pratt  county 
evidently  mistook  their  duty  in  this  respect,  and  it  is  only  just  to 
them  and  the  people  of  their  county  that  they  have  an  opportunity 
to  re-examine  the  petition  and  erase  therefrom  the  names  of  all  the 
signers  who  made  such  a  request,  and  to  otherwise  purge  the  petition 
of  ineligible  petitioners. 

We  do  not  assent  to  the  view  that  the  finding  of  the  board  is  so 
conclusive  as  to  be  beyond  attack  by  this  proceeding,  which  was 
commenced  prior  to  the  holding  of  the  election.  Commissioners  v. 
Brewer,  9  Kan.  318;  Gillett  v.  Lyon  Co.  18  Kan.  ^10 -/Wabaunsee 
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Co.  V.  Muklenbacker,  Id.  129;  Oliphant  v.  Atchison  Co.,  Id.  386; 
Weliford  v.  Weidlein,  33  Kan.  601;  Benton  v.  Naaon,  26  Kan.  662; 
Fox  V.  San  Mateo  Co.,  49  Cal.  563.  We  have  examined  the  decis- 
ions cited,  holding  that  the  determination  of  the  county  board  in  such 
cases  is  conclnsive  until  reversed  or  set  aside  upon  appeal  or  by  writ 
of  error,  and  also  the  decision  that  the  county  board  cannot  comply 
with  the  request  of  the  signers  of  petitions  or  remonstrances  asking 
their  names  to  be  stricken  off.  The  former  decisions  are  contrary  to 
the  adjudications  of  this  court,  and  the  reasoning  of  the  latter  de- 
cision is  not  satisfactory.  It  is  true  that  county-seat  contests  are 
attended  with  great  bitterness,  and  charges  and  counter-charges  of 
unfair  practices  and  fraud  are  more  or  less  bandied  about;  but  we 
cannot  perceive  that  the  peace  of  the  community  can  be  promoted  by 
the  granting  of  an  election  for  the' relocation  of  the  county-seat  upon 
an  insufficient  petition,  or  that  there  will  be  any  increase  in  the  bit- 
terness among  the  people  if  the  signers  of  petitions  are  permitted  to 
have  their  names  stricken  off,  where  their  signatures  have  been  pro- 
cured by  fraud  or  through  a  misapprehension  of  facts. 

It  is  further  claimed  that  the  injunction  granted  September  7th 
has  and  can  have  no  operation,  because  the  state  can  give  no  bond; 
and  if  she  could  give  bond,  she  would  not  be  suable  on  it ;  also  be- 
cause it  is  alleged  that  the  probate  judge  did  not  fix  the  amount  of 
the  undertaking. 

To  support  the  first  proposition  the  case  of  Com.  v.  Franklin  Canal 
Co.,  21  Pa.  St.  117,  is  cited  as  decisive.  The  Pennsylvania  statute 
provides  that  "no  injunction  shall  be  issued  by  any  court  or  judge 
until  the  party  applying  for  the  same  shall  have  given  bond  with 
sufficient  sureties."  The  statute  of  this  state  reads :  "No  injunction 
*  *  *  shall  operate  until  the  party  obtaining  the  same  shall  give 
an  undertaking,  executed  by  one  or  more  sufficient  securities." 
Under  the  Pennsylvania  statute  the  party  applying  for  the  injunction 
must  give  or  execute  the  bond;  under  the  Kansas  statute  the  party 
obtaining  the  injunction  may  give  or  furnish  the  bond,  with  one  of 
more  sufficient  securities,  but  need  not  execute  it.  Even,  however, 
if  it  be  assumed  that  the  Pennsylvania  statute  regarding  injunctions 
is  exactly  similar  to  ours,  yet,  as  in  this  state,  all  obligations  ^1*^ 
several  as  well  as  joint,  we  think  that  where  an  injunction  suit  is 
brought  by  the  state,  upon  the  relation  of  a  proper  party,  a  bond 
furnished  by  the  plaintiff  and  executed  by  sufficient  securities  would 
be  valid  and  legal. 

Upon  the  other  proposition,  while  the  order  allowing  the  injunction 
does  not  fix  the  amount  of  the  undertaking,  yet  it  appears  from  the 
face  of  the  undertaking  that  the  injunction  was  granted  upon  the  con- 
dition that  the  plaintiff  give  a  bond  to  the  defendants  in  the  sum  of 
$500,  to  be  approved  by  the  clerk  of  the  court.  This  bond  was  given 
and  approved  on  the  same  day  that  the  order  of  injunction  was  al- 
lowed.    Taking  all  the  -record  before  us,  we  think  it  sufficiently  ap- 
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pears  that  the  probate  judge  fixed  the  amount  of  the  undertaking, 
and  that  the  bond  approved  by  the  clerk  of  the  court  was  given  and 
accepted  in  pursuance  thereof. 

This  is  not  an  action  brought  under  the  provisions  of  article  7,  c. 
36,  Comp.  Laws  1879,  for  contesting  county-seat  elections;  but  is  a 
suit  brought  against  county  and  other  officials,  involving  their  official 
action  and  affecting  the  public  interests.  The  petition  alleges  that 
there  was  no  sufficient  petition  presented  to  the  board  of  county 
commissioners,  and  that  they  acted  wholly  without  any  author- 
ity in  ordering  the  election  for  the  relocation  of  the  county-seat 
of  Pratt  county;  that  they  disregarded  their  duty  in  not  striking  off 
the  petition  the  ineligible  petitioners,  and  the  names  of  the  electors 
who  applied  to  have  their  names  stricken  therefrom,  before  the  elec- 
tion was  ordered.  The  matters  set  up  in  the  petition  are  of  equi- 
table cognizance,  in  which  a  remedy  may  be  by  injunction,  and  the 
attorney  general  or  the  county  attorney  of  the  county  interested  is 
the  proper  officer  to  prc^ecute  this  kind  of  an  action.  Ooasard  v. 
Vaught,  10  Kan.  162;  State  v.  Faulkner,  20  Kan.  547;  State  v.  Ma- 
rion Co.,  21  Kan.  432 ;  Benton  v.  Nason,  supra. 

Counsel  for  the  county  board  rely  with  a  great  deal  of  confidence 
upon  the  cases  of  Moore  v.  Hoisington,  31  111.  243,  and  Dickey  v. 
Reed,  78  111.  261,  to  establish  the  doctrine  that  the  canvass  of  elec- 
tion returns  cannot  be  interfered  with  by  an  injunction.  Both  of 
those  cases  were  proceedings  for  contesting  elections.  This  is  not  a 
proceeding  to  contest  an  election,  but  to  restrain  the  canvass  of  a 
vote  upon  the  ground  that  the  petition  presented  to  the  county  board 
lor  the  election  was  wholly  insufficient  because  of  the  fact  that  cer- 
tain names  were  by  the  signers  requested  to  be  withdrawn,  and  that  some 
of  the  names  signed  were  the  signatures  of  non-residents  or  other  un- 
authorized persons.  The  petition  alleges,  in  substance,  that  no  elec- 
tion ought  to  have  been  ordered  upon  the  petition,  and  that  no  elec- 
tion could  have  been  legally  held  upon  the  petition,  under  the  provis- 
ions of  the  statute. 

As  to  the  constitutionality  of  chapter  91,  Sess.  Laws  1883,  see 
State  V.  Butler  Co.,  31  Kan.  460;  S.  C.  2  Pac.  Rep.  562.  The  vote 
polled  October  1st  cannot  be  canvassed  or  declared,  or  any  valid  pro- 
ceedings taken  thereon  to  change  the  county-seat  of  Pratt  county, 
until  the  real  facts  of  the  case  shall  be  ascertained  upon  the  final 
trial,  and  the  temporary  injunction  now  in  force  shall  have  been 
legally  dissolved ;  and  the  vote  can  never  be  canvassed  or  declared  if 
it  be  finally  determined  that  there  was  no  valid  or  sufficient  petition 
presented  to  the  county  board  upon  which  to  order  an  election.  If 
upon  the  trial  it  shall  be  made  to  appear  that  after  striking  from  the 
petition  the  non-eligible  petitioners,  and  the  names  of  all  persons 
who  asked  their  names  to  be  stricken  off  the  petition  before  final 
action  was  taken  thereon,  the  petition  contains  less  than  three-fifths 
of  the  legal  electors  of  the  county  on  the  last  assessment  rolls  of  the 
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county,  the  order  for  the  election,  and  all  proceedings  thereunder, 
must  fall.  We  are  therefore  led  to  the  conclusion  that  the  district 
judge  erred  in  dissolving  the  temporary  injunction,  and  the  case  will 
be  remanded,  with  instructions  to  reverse  such  order,  and  to  proceed 
further  in  accordance  with  the  views  herein  expressed. 
(All  the  justices  concurring.) 


State  v.  Holden  and  another. 
Filed  March  5,  1886. 

Obimtnal  Law— Appeal— Errors  not  Sufficient  to  Justify  Reversal. 

Where  the  defendants  in  a  criminal  prosecution  appeal  to  the  supreme 
court,  and  ask  for  a  reversal  of  the  judgment  of  the  court  below  for  incom- 
petency of  their  own  counsel;  neglect  and  failure  on  the  part  of  the  court 
below  to  protect  their  rights  and  interests;  incompetency  of  the  evidence 
against  them;  leading  questions;  erroneous  and  misleading  instructions;  in- 
sufficiency of  the  evidence  for  conviction,  it  being  in  part  the  evidence  of  an 
accomplice;  the  alleged  hearing  of  amotion  for  a  new  trial  in  the  absence  of 
the  defendants;  and  the  refusal  to  grant  a  new  trial  on  the  ground  of  alleged 
newly-discovered  evidence:  held,  under  the  circumstances  oi  the  case,  that  no 
material  error  was  committed  by  the  court  below,  and  that  the  judgment  can- 
not be  reversed. 

Appeal  from  Riley  county. 

S.  B.  Bradford,  Atty.  Gen.,  and  John  E.  Hessin^  for  appellee. 

Sam  KimhUy  and  Geo.  C.  Wilder,  for  appellants. 

Valentine,  J.  This  was  a  criminal  prosecution  brought  in  the 
district  court  of  Riley  county,  charging  J.  F.  Holden  and  Hiram 
Hamilton  with  the  larceny  of  a  gelding  and  a  mare,  the  property  of 
Mahlon  Parsons.  The  case  was  tried  before  the  court  and  a  jury, 
and  the  defendants  were  found  guilty,  and  each  sentenced  to  the 
penitentiary  for  the  term  of  four  years,  and  they  now  appeal  to  this 
court. 

The  principal  grounds  urged  by  the  defendants  for  a  reversal  of 
the  judgment  of  the  court  below  are  as  follows:  (1)  Incompetency 
of  the  defendants*  own  counsel.  (2)  Neglect  and  failure  on  the  part 
of  the  court  to  properly  protect  the  rights  and  interests  of  the  defend- 
ants. (3)  Incompetency  of  much  of  the  evidence  introduced  on  the 
trial.  (4)  Leading  questions  asked  by  the  attorney  for  the  prosecu- 
tion. (5)  Erroneous  and  misleading  instructions  given  by  the  court 
to  the  jury.  (6)  InsuflSciency  of  the  evidence  for  a  conviction,  it 
being  in  part  the  evidence  of  a  supposed  accomplice,  and  claimed  to 
be  unreasonable  in  itself,  and  not  corroborated  by  the  other  evidence. 
(7)  The  hearing  of  the  defendants'  first  motion  for  a  new  trial  in 
the  absence  of  the  defendants.  (8)  The  refusal  of  the  new  trial,  not- 
withstanding the  newly-discovered  evidence. 

While  it  is  possible  that  a  trial  court,  in  the  exercise  of  a  sound 
judicial  discretion,  might  properly,  in  some  rare  instance,  grant  a  new 
trial  on  the  ground  of  incompetencv  of  a  party's  own  counsel,  yet  we 
have  never  known  or  heard  of  a  case  where  such  a  thing  was  done. 
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In  the  present  case  the  defendants  were  defended  by  two  counsel,  one 
of  whom  was  appointed  by  the  trial  court  seven  days  before  tbe  trial 
was  commenced,  and  the  other  appeared  in  the  case  on  the  trial  with- 
out any  'showing  as  to  how  or  by  whom  he  was  appointed  or  employed. 
Presumably,  however,  he  was  employed  by  the  defendants  them- 
selves, or  by  their  friends.  But  were  the  defendants'  counsel  in* 
competent,  or  did  such  counsel  improperly  manage  the  defendants' 
case  ?  We  cannot  say  that  the  record  shows  incompetency,  or  any 
such  unwarranted  neglect  or  mismanagement  of  tbe  case  as  would 
justify  a  reversal  of  the  judgment  below.  It  is  true  that  tbe  record 
shows  that  some  of  tbe  evidence  of  the  prosecution,  apparently  in- 
competent, was  permitted  to  go  to  the  jury  without  any  objection  on 
the  part  of  the  defendants'  counsel ;  and  it  is  also  true  that  many  of  the 
facts  andcircumstances  proved  by  the  prosecution,  and  which  were  ap- 
parently very  damaging  to  tbe  defendants'  case,  were  left  wholly  un- 
contradicted and  unexplained  by  any  evidence  introduced  by  the  de- 
fendants' counsel;  but  it  may  also  be  true  that  all  this  was  really  in 
the  interest  of  the  defendants.  It  may  be  that  objections  to  any  of  this 
evidence  because  of  its  apparent  incompetency  would  have  led  to  the 
proof  of  other  facts  which  would  have  rendered  it  competent,  or  would 
have  shown  the  defendants'  guilt  much  more  conclusively  than  it 
was  shown  by  this  apparently  incompetent  evidence ;  and  it  is  possible, 
also,  that  an  attempted  denial  or  explanation  of  the  facts  proved  by 
the  prosecution,  and  not  denied  or  explained  by  tbe  defense,  would 
have  resulted  in  the  proof  of  the  defendants'  guilt  much  more  con- 
clusively than  in  fact  their  guilt  was  proved.  It  is  to  be  presumed 
that  counsel  knew  best  what  evidence  to  object  to,  and  whether  it 
would  be  safe  to  attempt,  by  the  introduction  of  other  evidence,  to 
deny  or  explain  the  facts  proved  by  the  prosecution.  It  is  possible, 
indeed,  that  tbe  fewer  of  the  real  facts  tending  to  show  guilt  or 
innocence  on  the  part  of  the  defendants  that  were  disclosed  the  better 
for  the  defendants.  We  do  not  think  that  tbe  defendants  are  entitled 
to  a  reversal  of  the  judgment  of  the  court  below  because  of  any  in- 
competency on  the  part  of  their  counsel. 

We  have  failed  to  perceive  any  such  neglect  or  failure  on  the  part 
of  the  court  below  to  properly  protect  the  rights  and  interests  of  the 
defendants  as  will  require  a  reversal  of  its  judgment.  No  material 
evidence  prejudicial  to  tbe  rights  and  interests  of  the  defendants 
was  erroneously  permitted  to  go  to  the  jury  over  the  objections  of 
the  defendants,  and  no  material  evidence  favorable  to  the  rights  or 
interests  of  the  defendants  was  erroneously  excluded  over  their  ob- 
jections. No  leading  question  was  erroneously  permitted  to  be  asked 
over  the  objections  of  the  defendants.  No  exception  was  taken  to 
any  of  the  instructions  given  by  the  court  to  the  jury;  and,  besides, 
we  think  the  instructions  that  were  given  were  all  proper  as  correct 
propositions  of  law  and  applicable  to  the  case,  and  no  instruction  was 
refused.     Indeed^  we  not  think  that  the  court  below  committed  ma- 
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terial  error  in  any  respect;  and  we  think  the  defendants  had  a  fair 
trial.  A  trial  court  is  not  bound  to  exclude  evidence  because  it  ap- 
pears to  be  incompetent,  where  no  objection  is  made  by  any  of 
the  parties ;  nor  do  we  think  that  a  trial  court  is  bound  to  order  that 
certain  evidence  shall  be  introduced,  where  no  party  is  seeking  to  in- 
troduce the  same.  The  defendants*  present  counsel,  however,  seem 
to  think  that  the  defendants  were  the  especial  wards  of  the  court, 
and  that  the  court  was  bound  to  know  what  was  best  for  the  protect 
tion  of  their  rights  and  interests,  and  was  bound  to  protect  the  same 
to  the  same  extent  that  counsel  ordinarily  do.  This  is  a  mistake. 
The  court  sits  merely  as  arbiter  between  contending  parties.  Of 
course  the  court  ought  never  to  sentence  a  convicted  person  crimi- 
nally unless  the  court  believes  him  to  be  guilty,  nor  should  the  pros- 
ecutor ever  ask  the  court  to  do  so  unless  the  prosecutor  also  believes 
him  to  be  guilty.  We  presume,  however,  in  this  case  that  both  the 
court  and  the  prosecutor  believed  at  the  time  when  the  defendants 
were  sentenced  that  they  were  guilty;  and  in  all  probability  they 
were.  At  most  we  cannot  say  that  they  were  not  or  are  not  guilty. 
We  ihink  we  have  sufficiently  disposed  of  all  the  grounds  for  a  rever- 
sal of  the  judgment  of  the  court  below  down  to  the  sixth. 

As  to  the  sixth  ground  for  a  reversal  we  would  say  that  we  think 
there  was  ample  evidence  to  support  the  conviction  of  the  defendants. 
The  accomplice's  testimony,  if  true,  was  enough,  and  it  was  corrob- 
orated in  several  particulars  by  the  other  evidence,  and  the  instruc- 
tions of  the  court  below  were  correct  and  amply  sufficient  upon  this 
subject. 

It  is  claimed  that  the  hearing  of  the  defendants' first  motion  for  a 
new  trial  was  in  the  absence  of  the  defendants;  but  there  is  no  show- 
ing of  this  kind  in  the  record,  and  hence  it  is  unnecessary  for  us  to 
express  any  opinion  as  to  whether  such  a  thing  would  be  correct 
practice  or  not. 

It  is  further  claimed  by  the  defendants  that  a  new  trial  ought  to 
have  been  granted  on  -the  ground  of  newly-discovered  evidence.  Now, 
it  does  not  sufficiently  appear  that  the  evidence  supposed  to  be 
newly-discovered  evidence  was  really  newly  discovered;  but  if  it  was, 
still  it  does  not  appear  that  such  evidence  could  not  have  been  pro- 
cured and  introduced  on  the  trial  by  the  exercise  of  reasonable  dili- 
gence. The  offense  for  the  commission  of  which  the  defendants 
were,  prosecuted  was  committed  on  the  night  of  July  5,  1885.  The 
defendants  were  arrested  for  such  offense  on  September  1,  1885, 
One  of  the  counsel  for  the  defendants  was  appointed  for  them  on  Sep- 
tember 7,  1885.  When  the  other  was  appointed  or  employed  is  not 
shown.  The  trial  was  commenced  and  completed  on  September  14, 
1886;  and  the  defendants'  first  motion  for  a  new  trial,  and  all  their 
affidavits  relating  to  newly-discovered  evidence  and  for  a  new  trial, 
were  filed  on  September  15,  1885;  and  all  these  affidavits  were  from 
persons  whose  testimony  could  have  been  procured  and  introduced  on 
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the  trial;  and  out  of  the  nine  persons  whose  affidavits  were  filed, 
four  of  them  did  in  fact  testify  on  the  trial  and  in  behalf  of  the  de- 
fendants.  In  all  probability  these  affiants  were  all  present  at  the  trial, 
except  one,  who  was  in  jail,  and  his  testimony  could  have  been  had 
if  the  defendants  had  desired  the  same.  Other  objections  might  be 
mentioned  to  the  supposed  newly-discovered  evidence,  but  we  do  not 
think  that  it  is  necessary. 

•    The  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


(85  Kan.  46) 

Meseimbn  and  others  v.  Dat. 
Filed  March  5,  1886. 

1.  Deed— Execution— -Acknowledgment— Notarial  Seal. 

Where  a  notary  public  takes  the  acknowledgment  of  a  deed  in  this  state, 
he  should  authenticate  the  same  with  his  notarial  seal. 

2.  Same— Record— Statutokt  Hequikements  as  to  Witnesses  and  Acknowl- 

edgment. 

Before  a  deed  acknowledged  in  this  state  is  entitled  to  be  recorded,  it  must 
be  proved  or  acknowledged  and  certified  as  prescribed  by  the  statute. 
8.  Same — Deed  Wanting  Notarial  Seal— Evidence. 

The  record  of  a  deed  filed  in  the  office  of  a  register  of  deeds.  May  81,  1883, 
acknowledged  before  a  notary  public  in  this  state,  but  not  authenticated  with 
his  notarial  seal,  cannot  be  received  in  evidence  under  the  provisions  of  sec- 
tion 12,  c.  87,  Sess.  Laws  1870;  section  387a.  Code,  (Comp.  Laws  1879.) 
4.  Ejectment— Cost —Recovery  op  Part  op  Land. 

In  an  action  for  the  recoverv  of  26  acres  of  real  property,  in  which  judg- 
ment is  rendered  in  favor  of  tlie  plaintiff  for  two  acres  thereof,  the  plaintiff 
is  entitled  to  recover  all  his  costs. 

Error  from  Pottawatomie  county. 

Oliver  Meskimen  and  Mary  Meskimen  braught  their  action  against 
Moses  Day,  and  alleged  in  their  petition  as  follows : 

"That  the  said  plaintiffs  liave  a  legal  estate  in  and  are  entitled  to  the  pos- 
session of  the  following  real  estate  situate  in  the  county  of  Pottawatomie, 
state  of  Kansas,  and  described  as  follows,  to-wit:  The  north-east  quarter  of  . 
the  south-east  quarter  of  section  thirty-three,  (33,)  in  township  seven,  (7.)  of 
range  eleven  (11)  east,  containing  forty  acres  of  land;  and  that  the  defendant 
unlawfully  keeps  said  plaintiffs  out  of  the  possession  of  the  same.  Where- 
fore the  plaintiffs  pray  judgment  against  the  defendant  for  the  possession  of 
said  premises,  and  for  such  other  and  further  relief  as  they  may  be  entitled 
to." 

The  defendant  filed  his  answer,  alleging: 

"Now  comes  the  said  defendant,  and  for  answer  to  the  petition  of  the 
plaintiffs  says  that  the  said  plaintiffs  have  not,  and  had  not  at  the  commence- 
ment of  this  action,  any  legal  or  equitable  estate  in,  nor  are  or  were  they  or 
either  of  them  entitled  to  the  possession  of,  the  following  bounded  and 
described  part  of  the  real  estate  described  in  the  petition,  in  manner  and  form 
as  therein  set  forth,  to-wit:  Beginning  at  the  north-east  corner  of  the  south- 
east quarter  of  section  thirty-three,  (33,)  in  township  seven  (7)  south,  of 
range  eleven  (11)  east,  and  running  thence  west  ten  (10)  rods;  thence 
south  thirty-two  (32)  rods;  thence  west  seventy  (70)  rods;  thence  south 
forty-eight  (48)  rods;  thence  east  eighty  rods;  and  thence  north  eighty  rods. 
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to  the  place  of  beginning, —  containing  twenty-six  acres  of  land,  more  or 
less,  all  in  Pottawatomie  county,  state  of  Kansas;  that  the  said  defendant 
is  and  was  the  legal  and  equitable  owner  in  fee-simple  of  all  the  real  estate 
above  described,  and  in  the  possession  and  entitled  to  the  possession  thereof; 
and  that  he  disclaims  all  right,  title,  and  interest  in  or  to  the  residue  of  the 
real  estate  described  in  the  petition,  and  did  not  and  does  not  keep  the 
plaintiffs  out  of  the  possession  of  the  same.*' 

Trial  bad  at  the  April  term  for  1884.  Judgment  for  plaintiffs  for 
two  acres  of  the  land,  and  that  the  defendant  is  entitled  to  twenty-four 
acres.  The  court  ordered  that  each  party  pay  the  costs  by  him  or  them 
made,  respectively.     The  plaintiffs  excepted,  and  bring  the  case  here. 

John  T.  Morton  and  Case  dt  Curtis,  for  plaintiff  in  error. 

D.  V.  Sprague,  for  defendant  in  error. 

HoBTON,  G.  J.  This  was  an  action  in  the  nature  of  ejectment, 
brought  by  Oliver  and  Mary  Meskimen  against  Moses  Day,  to  recover 
40  acres  of  land.  The  defendant  answered,  claiming  to  be  the  legal 
owner  of  26  of  the  40  acres,  arid  disclaiming  all  title  or  interest  to 
the  residue.  Trial  to  the  court  without  a  jury.  The  court  rendered 
judgment  that  the  plaintiffs  recover  two  acres  of  the  land  in  contro- 
versy, and  decided  that  the  other  twenty-four  acres  belonged  to  the 
defendant.  Each  party  was  adjudged  to  pay  its  own  costs.  Upon 
the  trial  the  plaintiffs  proved  to  the  court  that  a  deed,  alleged  to  have 
been  executed  by  one  Wab-se-qua,  a  Pottawatomie  Indian  woman,  on 
September  22,  1877,  to  Mary  Meskimen,  one  of  the  plaintiffs,  and  de- 
livered to  Oliver  Meskimen,  the  husband  of  Mary  Meskimen,  was, 
after  the  same  had  been  filed  for  record  in  the  ofl&ce  of  the  register 
of  deeds  of  Pottawatomie  county,  lost,  and  that  it  was  not  then  in 
the  possession  or  under  the  control  of  either  of  the  plaintiffs,  and 
could  not  be  found,  although  diligent  search  had  been  made  therefor. 
Thereupon  the  plaintiffs  offered  in  evidence  the  record  of  said  deed 
from  the  office  of  the  register  of  d.eeds  of  said  county.  The  deed 
purported  to  have  been  acknowledged  before  one  F.  W.  Kroenke,  as 
notary  public,  but  the-  certificate  of  acknowledgment  was  not  au- 
thenticated with  his  official  seal,  or  with  any  seal.  The  defendant 
objected  to  the  record  being  read  in  evidence  on  account  of  the  omis- 
sion of  the  seal,  and  the  objection  was  sustained.  This  ruling  is 
complained  of. 

Section  5,  c.  71,  Comp.  Laws  1879,  reads:  "Every  notary  shall 
provide  a  notarial  seal,  containing  his  name  and  place  of  residence, 
and  he  shall  authenticate  all  his  official  acts,  attestations,  and  in- 
struments therewith."  Section  15  of  said  chapter  22  reads:  "The 
certificate  of  proof  or  acknowledgment  as  aforesaid  may  be  given 
under  seal,  or  otherwise,  according  to  the  mode  by  which  the  courts 
or  officers  granting  the  same  usually  authenticate  their  official  acts." 
Chapter  22,  Comp.  Laws  1879,  regulating  the  conveyances  of  real 
estate,  provides  that  such  conveyances  may  be  acknowledged  before 
a  notary  public;  and  section  19  of  that  act  reads:  "Every  instru- 
ment in  writing  that  conveys  any  real  estate,  or  whereby  any  real 
estate  may  be  affected,  proved  or  acknowledged,  and  certified  in  the 
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manner  hereinbefore  prescribed,  may  be  recorded  in  the  ofi5ce  of  the 
register  of  deeds  of  the  county  in  which  such  real  estate  is  situated." 
Section  387a  of  the  Code  (Comp.  Laws  1879)  provides  that  the  books 
and  records  required  by  law  to  be  kept  by  any  register  of  deeds  may 
be  received  in  evidence  in  any  court,  and  when  any  such  record  is  of 
a  paper  or  instrument  authorized  to  be  recorded,  and  the  original 
thereof  is  not  in  the  possession  or  under  the  control  of  the  party  de- 
luring  to  use  the  same,  such  record  shall  have  the  same  effect  as  the 
original.     Section  12,  c.  87,  Sess.  Laws  1870. 

The  question,  therefore,  arises  whether  the  certificate  of  acknowl- ' 
edgment  of  the  notary  public  was  sufficient,  under  the  statute, 
without  attaching  his  notarial  seal  thereto.  We  think  not.  As  the 
deed  was  not  properly  authenticated,  it  was  not  entitled  to  be  re- 
corded. As  it  was  not  entitled  to  be  recorded,  the  record  thereof  was 
not  competent  evidence.  The  lost  deed  purported  to  have  been  ex- 
ecuted September  22,  1877,  but  it  was  not  filed  for  record  until  May 
21,  1883 ;  therefore  section  28,  c.  22,  Comp.  Laws  1879,  does  not 
apply,  because  that  statue  took  effect  October  31,  1868.  Neither  has 
section  27  of  said  chapter  22  any  application;  and  the  decision  of 
Williams  v.  Hill,  16  Kan.  23,  to  which  we  are  referred,  has  refer- 
ence only  to  copies  of  deeds  which  have  been  properly  recorded. 
Since  the  decision  in  Simpson  v.  Mundee,  3  Kan.  172,  the  stat- 
ute regulating  the  conveyances  of  real  estate  has  been  materially 
changed.  Section  13,  c.  41,  Comp.  Laws  1862;  section  19,  c.  22, 
Comp.  Laws  1879;  Wickersham  v.  Chicago  Zinc  Co.,  18  Kan.  481; 
Wilkins  v.  Moore,  20  Kan.  538.  After  the  rejection  of  the  record 
from  the  office  of  the  register  of  deeds,  the  plaintiffs  offered,  and 
were  allowed  to  prove,  the  contents  of  the  lost  deed.  In  this  way  the 
court  became  possessed  of  all  its  terms  and  conditions,  and  therefore 
we  do  not  perceive  that  the  ruling  of  the  court  rejecting  the  record 
of  the  deed  was  very  material  in  the  case. 

The  only  remaining  question  is  that  of  costs.  These  the  court 
divided.  In  such  cases  as  this  costs  follow  the  judgment,  and 
plaintiffs  were  entitled  to  recover  all  their  costs.  The  ruling  of  the 
trial  court  in  this  respect  was  erroneous.  Section  589  of  the  Code 
reads : 

"Where  it  is  not  otherwise  provided  by  this  and  other  statutes,  costs  shall 
be  allowed,  of  course,  to  the  plaintiff,  upon  a  judgment  in  his  favor,  in  ac- 
tions for  the  recovery  of  money  only,  or  for  the  recovery  of  specific  real  or 
personal  property."  City  of  Emporia  v.  Whittlesey,  20  Kan.  17;  Smith  v. 
Woodleaf,  21  Kan.  717. 

If  the  defendant  had  disclaimed  as  to  all  of  the  land  in  contro- 
versy,  excepting  the  24  acres  adjudged  to  belong  to  him,  of  course  he 
would  have  been  entitled  to  recover  costs.     Section  590,  Code. 

The  judgment  below  will  be  affirmed,  excepting  that  the  costs  must 
be  relaxed  in  accordance  with  the  views  herein  expressed, 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  OREGON. 

(IS  Or.  214)  

Mays,  Assignee,  etc.,  v.  Foster  and  others. 
Filed  February  8. 1886. 

Corporation  —Transfer  op  Stock  by  Stockholder— Construction  op  S^ch 
Transfer. 

The  transfer  by  a  stockholder  to  an  individual  of  the  former's  stock  is  not 
to  be  construed  as  a  transfer  for  the  benefit  of  the  company,  unless  there  are 
particular  circumstances  to  stamp  it  as  such. 

F.  -P.  Maysy  for  respondent. 

R,  Williama  and  J.  K,  Kelly,  for  appellants. 

Lord,  J.  The  complaint  filed  by  the  plaintiff  alleges,  in  substance, 
the  incorporation  of  the  Bockville,  etc.,  Trading  Company;  the  co- 
partnership of  the  defendants; 'the  assignment  by  said  corporation^ 
on  January,  1881,  of  all  its  property,  including  the  claim  sued  on, 
to  the  plaintiff ;  the  delivery  by  said  corporation  to  the  defendants 
of  21,127  pounds  of  wool  to  be  sold  on  commission;  the  sale  of  said 
wool  for  $4,615.46,  prior  to  December  15,  1880,  by  defendants;  that 
the  commissions,  etc.,  all  proper  charges  of  defendants  against  said 
wool,  were  $3,285.50;  that  the  balance,  $1,329.96,  had  never  been 
paid;  and  that  said  corporation  had  demanded  said  balance,  but  de- 
fendants refused  and  still  refuse  to  pay  the  same.  The  answer  of 
the  defendants  admits  the  incorporation  of  plaintiff's  assignor,  and 
the  copartnership  of  defendants,  but  denies  the  assignment  of  said  cor- 
poration to  the  plaintiff;  denies  that  said  corporation  delivered  to 
the  defendants  21 ,127  pounds  of  wool,  or  any  other  or  greater  amount 
than  13,531  pounds;  and  alleges  that  they  received  7,596  pounds  of 
wool,  being  the  balance  from  one  T.  S.  Lang;  sets  up -certain  charges 
against  the  wool ;  and  denies  any  indebtedness  to  the  plaintiff.  And 
as  a  separate  defense,  it  is  alleged  that  after  the  wool  was  received 
said  Lang,  who  was  indebted  to  the  defendant  John  B.  Foster  in  the 
sum  of  $1,271.93,  agreed  with  the  defendants  that  they  might  retain 
from  the  proceeds  of  said  wool  the  amount  of  his  indebtedness  to  said 
Foster,  and  that  this  agreement  was  known  to  the  corporation ;  and 
further  alleges  that  prior  to  the  sale  of  said  wool,  and  while  it  was 
in  the  defendants'  possession,  said  Lang  and  his  wife  transferred 
their  stock  in  said  corporation  to  said  corporation,  in  consideration 
of  which  said  corporation  agreed  with  said  Lang  to  pay  to  the  defend- 
ants out  of  the  proceeds  of  said  wool  the  amount  of  Lang's  debt  to  the 
defendant  Foster;  that  after  the  sale  the  defendants  did  pay  to  the 
defendant  Foster,  with  the  consent  of  said  corporation,  the  said  sum 
of  $1,271.93,  and  only  accounted  to  said  corporation  for  the  balance 
of  the  proceeds  of  said  wool.  The  reply  denied  the  new  matter  and 
the  agreement  set  up  in  the  answer.  After  the  plaintiff  had  intro* 
v.lOp.no.l— 2 
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duced  some  testimony,  the  following  stipulation  was  made  by  the  re- 
spective parties,  in  open  court: 

"That  the  wool  alleged  to  have  b3eii  shipped  and  delivered  (part  to  John 
R.  Foster  and  part  to  Foster  &  Robertson)  was  received  by  them,  and  that 
Foster  &  Robertson  accounted  for  all  the  wool ;  but  in  doing  so,  and  in  ren- 
dering account  of  sales,  they  included  therein  as  a  charge  against  said  com- 
pany the  note  of  T.  S.  Lang  in  favor  of  John  Foster  for  $1,271.93,  wiiich 
the  defendants  claim  they  had  the  right  to  do  under  an  agreement  with  the 
company,  but  the  plaintiff  denies  that  any  such  agreement  was  made  with 
the  company." 

By  the  terms  of  this  stipulation  there  was  left  for  trial  but  one 
question:  Whether  the  defendants  had  the  right  to  deduct  from  the 
proceeds  of  sales  in  their  hands  the  amount  of  the  note  given  by  Lang 
to  Foster.     The  jury  foui;id  for  the  plaintiff. 

The  grounds  of  error  alleged  are  in  respect  to  certain  instructions 
given  at  the  request  of  the  plaintiff,  and  in  refusing  to  give  .certain 
others  asked  by  the  defendants.  As  all  these  instructions  were  based 
upon  the  supposed  effect  of  certain  evidence,  it  is  necessary  to  give 
the  substance  of  it  to  understand  the  point,  or  at  least  the  main  point, 
of  contention.  The  stockholders  of  the  corporation  were  T.  S.  Lang, 
Mary  Lang,  his  wife,  James  A.  Varney,  John  R.  Poor,  and  Charles 
£.  Poor.  The  capital  stock  was  $25,000,  divided  into  250  shares  of 
$100  each.  Of  these  T.  S.  Lang  had  1  share;  his  wife,  49  shares; 
Varney,  50  shares ;  and  John  R.  Poor  and  his  son  Charles,  150  shares. 
All  the  stockholders  were  directors  of  the  company  at  that  time,  and 
Lang  was  president  of  the  board  of  directors  and  Varney  the  secre- 
tary. It  appears  by  the  record  that  some  time  in  November,  1880, 
John  R.  Poor  met  T.  S.  Lang  in  the  Dalles,  and  had  a  conversation 
with  him  at  the  Umatilla  House  about  selling  their  stock  in  the  cor- 
poration ;  and  after  a  good  deal  of  negotiation  arrived  at  an  under- 
standing, subject  to  the  approval  of  the  other  parties  concerned, 
whereby  the  stock  of  the  Langs,  and  it  would  seem  also  of  Varney, 
was  to  be  transferred  to  Sarah  E.  Poor,  and  in  consideration  thereof 
Poor  was  to  procure  the  release  of  Li^ng  from  all  his  indebtedness  to 
the  company,  and  also  to  pay  Foster  the  debt  above  referred  to  out  of 
the  proceeds  of  the  wool  in  the  hands  of  Foster  &  Robertson,  the  de- 
fendants. In  pursuance  of  this  understanding  the  parties  all  met  at 
the  house  of  Mr.  Lang.  All  the  directors  of  the  company  were  pres- 
ent, but  not  holding  a  meeting  as  such,  and  the  matter  of  the  Langs 
selling  out  their  stock  was  talked  over;  and  the  interview  resulted  in 
all  present  giving  their  consent  to  the  agreement  between  Lang  and 
Poor,  which  a  day  or  two  afterwards  was  carried  into  effect  by  an 
assignment  of  the  stock  to  Sarah  E.  Poor.  It  is  not  claimed  that  the 
corporation  acted  in  its  corporate  capacity  in  respect  to  this  matter^ 
nor  that  it  received  the  stock,  or  any  benefit  resulting  from  it,  unless 
John  R.  Poor  be  considered  the  corporation  from  the  fact  of  owning 
the  controlling  interest  in  the  corporation. 

The  plaintiff  contended  that  the  transaction  was  purely  an  individ- 
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ual  matter  between  the  parties,  and  in  no  way  involving  a  corporate 
act,  and  in  which  the  corporation  was  in  no  way  concerned;  and  that 
its  character  as  an  individual  transaction  was  not  affected  by  the  fact 
that  some  or  all  of  the  parties  concerned  were  stockholders  or  direct- 
ors of  the  corporation;  nor  by  the  further  fact  that  the  transaction 
on  one  side  was  to  secure  the  transfer  of  stock  by  one  individual  to 
another  individual.  Upon  this  theory  of  the  transaction,  as  it  is  dis- 
closed by  the  evidence,  the  plaintiff  based  his  instructions,  which  were 
given  by  the  court  and  excepted  to,  and  which,  in  our  judgment,  apply 
the  correct  principles  of  the  law  to  the  case,  and  require  no  further 
consideration,  unless  the  instruction  asked  for  by  the  defendants  and 
refused  by  the  court  was  error.  This  instruction  sufficiently  specifies 
the  contention  of  the  defendants,  and  is  as  follows : 

"If  T.  F.  Lang  and  his  wife  transferred  tlie  stock  held  by  them  in  the 
Rockville  Wool  Stock-raising  &  Trading  Qoinpany  to  Sarah  E.  Poor,  and  said 
company,  at  a  meeting  of  its  board  of  directors,  by  resolution  accepted  such 
transfer  for  the  benefit  of  said  company,  then  they  are  chargeable  with  a 
knowledge  of  the  contract  under  which  said  transfer  was  made,  and  the  cor- 
poration could  not  keep  the  stock  so  received  and  refuse  to  perform  the  con- 
tract by  which  it  procured  the  transfer  to  be  made." 

Now,  if  T.  S.  Lang  and  his  wife  had  transferred  the  stock  held  by 
them  to  the  company,  that  might  raise  the  question  whether  the  com- 
pany was  authorized  to  assume  the  liability;  and  if  they  were,  which 
may  be  conceded,  the  ratification  would  be  good.  More,  if  Lang  and 
his  wife  transferred  to  Sarah  E.  Poor  for  the  benefit  of  the  company, 
and  the  company  accepted  such  transfer,  then  it  may  be  said  that 
the  company  is  chargeable  with  a  knowledge  of  the  contract,  etc. 
But  there  is  no  resolution  of  the  company  to  this  effect.  The  only 
resolution  in  the  record  having  reference  to  this  matter  recites 
the  fact  that  Lang  and  his  wife  sold  their  stock  in  the  company  to 
Sarah  E,  Poor,  and  the  further  fact  that  "having  no  means  to  pay 
the  debt  against  T.  8.  Lang,"  etc.,  it  is  "hereby  canceled."  But 
there  is  nothing  in  this  which  suggests  that  Sarah  E.  Poor  took  the 
transfer  "for  the  benefit  of  the  company,"  or  any  evidence  that  the 
corporation  "accepted"  a  transfer  of  stock  which  had  been  made,  not 
to  it,  but  to  Sarah  E.  Poor,  who  thereby  became  a  stockholder.  Nor 
is  there  anything  to  show  that  the  company  claimed,  professed  to 
own,  or  kept  the  stock.  The  facts  show  the  stock  did  not  belong  to  it, 
and  there  is  nothing  in  the  record  inconsistent  with  this.  Unless 
there  are  particular  circumstances  to  stamp  it  as  such,  the  fact  that 
a  stockholder  in  a  company  transfers  his  stock  to  an  individual, 
cannot  be  construed  as  a  transfer  for  the  benefit  of  the  company.  It 
is  simply  an  individual  act  between  the  parties.  The  company  de- 
rives no  benefit  from  it.  It  is  a  private  transaction,  and,  whatever 
knowledge  the  company  may  have  respecting  it,  it  neither  creates  nor 
discharges  any  liability.  We  are  unable  to  discover  any  error  except 
the  assignment  in  relation  to  the  amount  of  the  judgment  and  rate 
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of  interest,  which  it  is  admitted  was  a  mistake,  and  of  which  the  de- 
fendants were  notified  by  the  plaintiff ;  and  for  the  amount  thus  mod- 
ified the  judgment  is  afiiimed. 


(13  Or.  220) 

GoHN  and  others  v.  Ottbnhbimer  and  another. 
Filed  February  25,  1886. 

1.  Pleading — Complaint— Defect  op  Parties— Demurrer. 

When  it  is  shown  upon  the  face  of  the  complaint  that  the  presence  of  other 
parties  not  brought  in  is  necessary  to  a  complete  determination  of  the  co^ntro- 
versy,  a  demurrer  will  lie  for  a  defect  of  parties  plaintiff  or  defendant,  but 
not  when  there  are  already  too  many  brought  in. 

2.  Same- Filing  op  Demurrer— Proper  Course  Thereupon. 

After  a  demurrer  is  tiled  the  only  proper  coarse  for  the  opposing  party  is  to 
bring  it  on  for  hearing.    A  motion  to  strike  out  parts  of  it  is  not  to  be  enter- 
tained. 
8.  Same— Improperly  Uniting  Causes  of  Action— Demurrer— Next  Proceed- 
ing BY  Plaintiff. 

A  demurrer  to  a  complaint  for  an  improper  uniting  of  causes  of  action  goes 
to  the  complaint  as  a  whole,  and  the  only  course  of  plaintiff  thereupon  is  to 
tile  an  amended  complaint,  leaving  out  the  objectionable  causes  of  action. 
4.  Same— Code— Use  op  Terms. 

In  pleading  under  the  Code  the  terms  employed  in  the  Code  should  be  used, 
and  not  terms,  now  obsolete,  obtained  from  the  old  common-law  system. 

Win.  M.  Ramsey  and  G.  J.  Bingham,  for  appellants. 

X.  iV.  Steeves,  for  respondents. 

Thayer,  J.  The  respondents  commenced  a  suit  in  the  court  below 
to  foreclose  a  mortgage  executed  to  them  by  Charles  and  Sarah  F. 
Littlefield  upon  certain  lots  of  land  in  Baker  City,  in  the  county  of 
Baker.  The  mortgage  bears  date  May  19j  1883,  and  was  given  to 
secure  the  payment  of  a  promissory  note  executed  by  the  mortgagors 
to  the  mortgagees  for  the  sum  of  $1,625,  bearing  even  date  with 
the  mortgage,  and  payable  12  months  thereafter,  with  10  per  cent, 
interest.  Said  Chailes  Littlefield  and  Sarah  F.  Littlefield  are-hus- 
band and  wife,  and  were  such  when  said  note  and  mortgage  were  exe- 
cuted, and  had  been  for  a  Ions;  time  prior  thereto.  They  were  made 
defendants  in  the  suit,  and  the  appellants,  Ottenheimer  &  Heilner, 
who  are  partners  in  business,  were  joined  with  them  as  defendants. 
The  respondents  set  out  in  their  complaint,  after  alleging  a  cause  of 
suit  against  the  makers  of  the  note  and  mortgage,  and  that  said  Ot- 
tenheimer &  Heilner  claimed  some  interest  in  the  mortgaged  premises 
as  judgment  creditors  subsequent  and  subject  to  the  respondents'  mort- 
gage, the  following :  "And  the  plaintiffs  herein,  in  order  to  protect  and 
hold  their  security  upon  said  mortgaged  property,  and  that  the  plaintiffs 
may  realize  the  full  amount  of  their  debt  out  of  said  property,  the 
plaintiffs  demand  the  relief  hereinafter  specified,  which  application 
is  based  upon  the  following  facts;"  and  then  proceeded  to  show  upon 
what  Ottenheimer  &  Heilner  based  their  claim,  viz.:  That  on  the  fifth 
day  of  January,  1880,  the  Littlefields  conveyed  by  deed  the  said  lots 
to  one  Shaw,  and  that  on  the  sixth  day  of  January,  1880,  Shaw  and 
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his  wife,  by  deed,  conveyed  them  to  Mrs.  Littlefield;  that  the  deeds 
were  in  due  form  and  duly  recorded,  and  that  as  a  matter  of  record 
the  fee-simple  title  was  in  Mrs.  Littlefield  at  the  time  she  and  her 
husband  executed  to  the  respondents  the  said  note  and  mortgage  ; 
tbat  on  the  first  day  of  September,  1883,  said  Ottenheimer  &  Heilner 
commenced  a  suit  in  equity  against  the  Littlefields  and  Sbaws,  charg- 
ing tbat  said  deeds  of  the  fifth  and  sixth  of  January,  1880,  were  ex- 
ecuted to  defraud  creditors,  and  wore  void,  and  demanded  ;that  they 
be  so  declared  as  to  them,  and  that  said  Littlefields  be  enjoined  from 
transferring  or  selling  the  property,  and  that  a  certain  patent  from 
the  United  States  to  the  said  Charles  Littlefield  be  placed  upon 
record,  and  tbat  the  property  be  subjected  to  their  judgment  they 
had  obtained  for  the  sum  of  $628,  and  costs,  against  the  said  Charles 
Littlefield  on  the  seventh  day  of  November,  1881,  in  the  said  circuit 
court  long  prior  to  the  said  deeds;  that  thereafter  the  said  circuit 
court,  by  its  decree,  granted  the  relief  claimed  in  the  said  complaint; 
that  the  respondents  extended  credit  to  Mrs.  Littlefield  upon  the 
honest  belief  of  her  solvency  and  ability  to  maintain  such  credit  from 
the  fact  that  she  was  in  possession  of  said  property  claiming  to  be 
the  owner  thereof,  and  the  records  of  the  county  showing  that  she 
was  such  owner  in  her  own  right,  and  that  they  had  no  knowledge  or 
notice  of  any  fraudulent  conveyence  thereof  alleged  in  the  said  com- 
plaint; that  they  were  bona  fide  mortgagees  of  the  property  for  said 
sum  of  $1,625,  and  the  interest  thereon;  that  the  said  Ottenheimer 
&  Heilner  threaten  and  are  about  to  issue  execution  upon  said  judg- 
ment, and  apply  the  property  upon  the  same  by  sale  thereof  to  sat- 
isfy said  judgment;  that  said  decree  was  recovered  on  or  about  the 
fifteenth  day  of  May,  1884,  and  that  it  constitutes  a  cloud  upon  the 
title  of  said  property,  and  greatly  depreciates  its  value  as  a  security 
to  the  respondents  for  the  payment  of  said  note;  that  the  issuance 
of  said  execution  and  levy  upon  the  property  will  greatly  depreciate 
its  value,  be  a  fraud  upon  the  respondents*  right  under  the  mortgage, 
and  entail  a  multiplicity  of  suits  to  remove  a  cloud  on  the  title  so  far 
as  th6ir  interests  there^in  are  concerned ;  that  the  property  is  a  scanty 
security  for  the  payment  of  the  mortgage  debt,  interest,  and  costs, 
and  said  mortgagor  is  unable  to  pay  the  debt;  that  said  Ottenheimer 
k  Heiiner  are  charged  by  the  records  with  notice  of  the  mortgagees' 
prior  right  under  the  mortgage,  and  their  threatened  intent  to  issue 
the  execution  is  to  injure  and  defraud  the  respondents;  and  con- 
cluded with  a  prayer  for  a  judo;ment  against  the  mortgagor  Mrs. 
Littlefield,  and  for  the  usual  decree  of  foreclosure  of  the  mortgage; 
also  for  an  injunction  against  Ottenheimer  &  Heilner,  restraining 
them  from  issuing  such  execution  or  incumbering  the  mortgaged 
property  by  levy,  sale,  or  possession. 

I  have  only  attempted  to  set  out  the  substance  of  the  extra  mat- 
ter inserted  in  the  complaint  in  order  to  obtain  the  special  relief 
therein  prayed,  but  have  shown  enough  of  it  to  show  its  character^ 
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It  is  very  apparent  to  my  mind  that  it  ift  wholly  surplusage.  It  was 
unfortunate  that  the  respondents'  attorney  in  draughting  the  complaint 
conceived  the  idea  that  it  would  be  necessary  to  insert  such  matter 
in  the  pleading,  and  why  he  did  so  I  am  unable  to  understand.  It 
could  serve  no  earthly  benefit,  in  any  view,  and  he  took  upon  him- 
self the  risk  of  occasioning  a  jumble  in  the  proceedings,  and  suc- 
ceeded most  admirably.  It  is  not  astonishing  that  such  was  the  re- 
sult. Hft  lugged  into  the  case  an  issue  wholly  unnecessary  to  the 
relief  sought,  and  it  could  not  very  well  fail  to  create  confusion  and 
entanglement.  This  would  have  been  to  a  great  extent  avoided  if  the 
appellants'  attorneys  had  adopted  the  proper  remedy  and  the  circuit 
court  had  acted  promptly.  But  one  blunder  is  often  the  parent  of  an- 
other, as  the  sequence  herein  proves.  The  appellants'  attorney,  when 
he  encountered  this  anomalous  complaint,  instead  of  moving  the 
court  to  strike  out  the  redundant  part,  filed  a  demurrer  to  the  whole 
of  it,  specifying  five  distinct  grounds,  some  of  them  entirely  untena- 
ble and  others  farcical. 

The  first  ground  was  that  there  was  a  defect  of  parties  in  that,  to- 
wit,  the  defendants  Ottenheimer  &  Heilner  were  joined  as  parties  with 
the  Littlefields.  The  literal  import  of  that  must  be  that  there  were 
too  few  parties  because  there  were  too  many, — -a  remarkable  prop- 
osition of  logic.  The  non-joinder  of  parties  as  plaintiff  or  defendant 
never  meant  the  misjoinder,  and  the  latter  is  not  a  cause  of  demur- 
rer under  our  Code.  When  it  is  shown  upon  the  face  of  the  complaint 
that  the  presence  of  other  parties  not  brought  in  is  necessary  to  a 
complete  determination  of  the  controversy,  a  demurrer  will  lie  for  a 
defect  of  parties  plaintiff  or  defendant,  but  not  when  there  are  al- 
ready too  many  brought  in.  The  only  consequence  attending  the 
latter  case  is  that  a  cause  of  action  must  be  shown  in  favor  of  all  the 
plaintiffs  and  against  all  the  defendants  that  have  been  joined  as 
such ;  otherwise  the  defendant  might  demur,  but  not  for  a  defect  or 
misjoinder, — it  would  be  upon  the  ground  that  the  facts  did  not  state 
a  cause  of  action. 

The  second  ground  of  the  demurrer  was  that  the  complaint  was 
"multifarious."  I  suppose  the  pleuder  meant  by  this  that  several 
causes  of  suit  had  been  improperly  united,  and  why  he  could  not  have 
said  so,  and  have  pointed  out  the  several  causes  of  suit  so  united,  is 
strange.  The  term  "multifariousness"  has  not  been  used  in  our  Code 
of  Procedure  for  nearly  25  years,  and  for  nearly  40  years  in  the  state 
from  which  the  system  was  taken.  There  could  have  been  no  ad- 
vantage gained  b}^  employing  an  obsolete  term  in  pleadings.  It  is 
much  better  in  such  cases  to  use  the  words  of  the  Code,  although  the 
ancient  term,  by  legal  construction,  may  substantially  mean  the  same 
thing. 

The  third  ground,  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  against  Ottenheimer  &  Heilner;  the 
fourth,  that  the  court  had  no  jurisdiction  of  the  subject  of  the  suit; 
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and  the  fifth,  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit, — were  proper  in  form,  but  wholly  untenable. 
After  the  demurrer  was  filed,  the  respondents*  attorney,  instead  of 
bringing  it  on  for  hearing,  which  is  the  only  mode  under  the  Code  of 
having  it  disposed  of,  filed  a  motion  to  strike  out  parts  of  it.  This 
was  sheer  absurdity.  Circuit  courts  should  promptly  rebuke  so  fla- 
grant an  irregularity.  It  seems  from  the  record  that  the  motion  was 
disregarded  in  this  instance,  but  by  consent  of  parties  "respectively." 
If  countenance  is  given  to  such  anomalies,  we  will  soon  have  no  sys- 
tem whatever  in  our  practice,^-it  will  become  a  mere  jumble.  It 
further  appears  from  the  record  that  the  demurrer  was  heard  by  the 
court,  and  "after  being  fully  advised  in  the  premises"  the  court  found 
that  the  objection  to  the  complaint  for  ''multifariousness"  was  well 
taken,  and  that  upon  said  objection  said  demurrer  should  be  sus- 
tained; and  it  was  thereupon  ordered  that  the  demurrer  be  sus- 
tained, and  that  the  plaintiffs  in  the  suit  have  leave  to  amend  their 
complaint.  Further  on  in  the  record  it  will  be  discovered  that  upon 
a  subsequent  day  (the  first  day  of  November,  1884)  the  respondents,' 
attorneys  filed  another  motion, — a  motion  to  so  amend  the  journal 
entry  respecting  the  demurrer  "as  that  the  same  distinctly  specify  the 
parts  of  the  complaint  adjudged  by  the  court  to  be  <  multifarious," 
and  as  to  what  part  of  the  complaint  the  demurrer  was  overruled." 
This  motion  was  entirely  gratuitous  and  groundless.  When  the  de- 
murrer was  sustained  in  consequence  of  the  complaint  being  multi- 
farious, or,  more  appropriately,  because  it  contained  distinct  causes 
of  suit  improperly  united,  the  complaint  was  overthrown.  The  court 
could  not  pick  out  the  part  that  was  multifarious  and  that  which  was 
not.  It  was  either  all  multifarious  or  none  of  it  was.  The  objection 
upon  such  grounds  is  not  that  the  several  causes  of  suit  so  united 
are  severally  insufficient.  Each  may  contain  a  good  cause  of  suit 
and  be  well  pleaded,  yet  could  not  properly  be  united  in  the  same  suit. 
To  illustrate:  if  a  party  should  unite  in  a  complaint  a  cause  of  suit 
to  quiet  his  title  to  certain  real  property,  and  a  cause  of  suit  to  compel 
the  specific  performance  of  a  contract  to  convey  to  him  other  real  prop- 
erty, his  complaint  could  be  demurred  out,  although  the  facts  pleaded 
were  amply  sufficient  to  sustain  the  suits,  if  severally  brought.  The 
only  course  to  pursue  in  such  a  case  is  to  permit  the  party  to  elect 
which  of  the  two  he  will  proceed  upon  in  the  suit  commenced.  The 
sustaining  of  the  demurrer  was  a  determination  that  the  suit  must 
stop,  and  the  only  way  to  continue  its  prosecution  was  by  filing  an 
amended  complaint  leaving  out  one  of  the  causes  of  suit  contained  in 
the  original  complaint,  unless  the  court  adopted  the  course  I  have 
known  able  courts  to  pursue,  which  has  been  to  consider  the  demurrer 
as  a  motion  to  strike  out  where  the  remedy  should  have  been  by  mo- 
tion in  the  outset.  But  I  think,  then,  it  would  be  better  to  allow  the 
demurrer  to  be  withdrawn  and  the  motion  substituted  in  its  place. 
But  the  circuit  court  in  this  case  followed  another  course.     It  heard 
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and  granted  the  motion  to  correct  the  jonrnal  entry.  It  concluded 
that  the  former  entry  upon  the  subject  was  ''indefinite,  and  did  not 
state  fully  the  judgment  of  the  court  upon  said  demurrer,"  and  caused 
the  following  entry  to  be  made : 

"Therefore  said  journal  entry  and  judgment  upon  said  demurrer  aforesfiid 
is  hereby  amended  to  read  as  follows:  Tiiat  there  be,  and  is  hereby,  sustained- 
all  ])ortions  of  the  complaint  in  this  cause  consisting  of  Exhibit  A,  the  title 
of  the  cause,  and  the  following  allegations  contained  therein,  to-wit." 

Then  follows  a  form  of  the  complaint  similar  to  the  original,  after 
leaving  out  the  facts  relating  to  the  special  or  auxiliary  relief  therein 
sought,  but  which  contained  record  copies  of  said  deeds  to  Shaw,  and 
from  Shaw  and  wife  to  Mrs.  Littlefield,  of  January  5  and  6,  1880, 
which  must  have  made  12  or  14  pages  of  solid  journal  entry.  It  is 
hard  to  understand  what  this  performance  was  intended  for.  It,  to 
my  mind,  was  a  very  awkward  and  unwieldly  affair,  and  extrajudi- 
cial. But  it  appears  that  subsequently,  and  on  the  seventh  day  of 
November,  1884,  the  said  circuit  court  proceeded  to  adjudicate  upon 
the  affair,  as  appears  from  a  journal  entry  of  that  date,  which  recites 
"that  the  cause  came  on  to  be  heard,  the  plaintiffs  appearing  by 
their  attorneys,  and  the  defendants  Ottenheimer  &  Heilner  having 
heretofore  appeared  herein  by  demurrer  to  the  complaint,  etc.,  and 
the  judgment  upon  the  demurrer  having  been  duly  entered,  whereby  a 
portion  of  the  complaint  was  adjudged  ill,  and  was  stricken  out,  and 
the  remaining  portion  adjudged  good  and  sufficient,  and  said  demur- 
rer thereto  overruled  and  denied,  and  the  said  defendants  Otten- 
heimer &  Heilner  having  failed  to  make  any  further  or  other  defense 
herein,  and  not  having  asked  further  time  in  which  to  make  such 
other  or  further  defense,  it  appears  that  the  plaintiffs  are  entitled  to 
the  relief  prayed  for,"  etc.  Then  follows  a  decree  foreclosing  the 
mortgage,  and  barring  the  said  Ottenheimer  &  Heilner  of  all  right, 
etc.,  in  the  premises,  which  is  the  decree  appealed  from  herein. 
The  case  does  not  appear  to  be  here  for  a  trial  upon  the  merits,  but 
to  obtain  a  reversal  of  the  decree  for  having  been  improperly  entered, 
and  I  see  no  othei  course  than  that  it  will  have  to  go  back,  and  the 
appellants  have  an  opportunity  to  defend  against  the  claim  of  pri- 
ority of  the  respondents'  mortgage  over  their  judgment.  It  all  oc- 
curs from  a  neglect  to  follow  the  plain  provisions  of  the  Code  of 
Practice.  If  the  respondents'  attorneys  had  drawn  a  simple  com. 
plaint  containing  the  facts  of  the  execution  of  the  note  and  mortgage, 
an  allegation  that  Ottenheimer  &  Heilner  had  or  claimed  an  interest 
in  tho  mortgaged  premises,  but  that  it  was  created  subsequent  to  the 
execution  of  the  mortgage  and  subject  to  the  lien  thereof,  and  de- 
manded a  decree  against  the  makers  of  the  note,  and  a  sale  of  the 
property  to  satisfy  it,  the  whole  matter  could  have  been  adjudicated. 
Ottenheimer  &  Heilner  would  have  been  compelled  to  come  forward 
and  present  what  claims  they  had,  and  any  facts  alleged  in  regard 
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thereto  which  the  respondents  controverted  could  have  been  denied  or 
avoided  by  a  reply. 

Again,  if  there  had  been  no  attempt  to  patch  np  the  first  journal 
entry,  but  the  respondents  had  filed  and  served  a  copy  of  an  amended 
complaint,  as  the  Code  requires  when  a  demurrer  is  sustained,  and 
the  plaintiffs  plead  over,  the  case  would  have  proceeded  with  reason- 
able regularity;  but  that  second  journal  entry  was  outlandish.  The 
journals  of  a  court  should  never  be  incumbered  in  that  way;  besides, 
it  amounted  to  nothing.  Making  an  entry  of  the  part  of  the  com- 
plaint that  the  court  "adjudged  good  and  sufficient"  was  a  work  of 
supererogation.  It  could  not  dispense  with  the  necessity  of  after- 
wards writing  out  the  complaint,  signing  and  having  it  verified,  and 
placed  among  the  files  of  the  case.  Otherwise,  as  suggested  by  the 
appellants'  counsel  upon  the  argument  of  the  appeal,  how  could  a 
judgment  roll  be  made  up,  or  how  could  the  appellants  be  called  upon 
to  answer  a  journal  entry?  The  appellants  could  not  be  adjudged 
in  default  until  a  copy  of  the  amended  complaint  had  been  served  as 
provided  by  section  68  of  the  Code,  and  the  time  for  answering  it  pre- 
scribed by  the  court  had  expired.  These  rules  of  practice  must  be 
observed  or  the  course  of  procedure  in  the  prosecution  of  lawsuits 
will  become  chaotic.  We  have  a  Code  which  prescribes  the  mode  to 
be  pursued  in  such  matters,  and  while  legislative  sanction  gives  it  all 
the  authority  it  possesses,  yet  it  is  something  beyond  a  mere  statute. 
It  is  a  system  devised  and  perfected  by  learned  and  able  lawyers  in- 
spired by  the  principles  of  common-law  practice  and  proceedings, 
with  which  they  were  familiar,  and  upon  which  they  laid  its  founda- 
tion. Because  it  is  plain,  simple,  and  common,  affords  no  excuse  to 
practitioners  for  being  ignorant  of  its  requirements,* nor  relieves  them 
from  the  necessity  of  observing  those  regulations  which  wisdom  and 
experience  dictate  as  the  best  mode  to  be  pursued. 

The  decree  must  be  reversed;  the  case  remanded  to  the  circuit 
court  with  leave  to  the  respondent  to  file  an  amended  complaint;  that 
a  copy  thereof  duly  certified  be  served  upon  the  appellants'  attorneys, 
and  that  the  appellants  be  required  to  answer  the  complaint  within 
such  time  as  the  circuit  court  may  prescribe ;  that  the  appellants  re- 
cover costs  on  the  appeal,  and  that  the  respondents  pay  the  fees  for 
the  entry  of  the  said  decree,  and  for  making  said  second  journal  entry; 
that  the  other  costs  and  diisbursements  abide  the  final  result  of  the 
suit. 
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SUPREME  COURT  OF  IDAHO. 


(2  Idahd  [Hasb.]  184) 

Toulouse  and  others  v.  Burkett,  Adm'r. 
Filed  February  15, 1886. 

1.  EXECUTOUfl  AND  AdMINISTKATORS— EQUITABLE    CaUSB  OP  ACTION. 

In  cases  purely  equitable,  and  in  which  purely  equitable  relief  is  sought, 
the  cause  oi  action  set  out  in  the  complaint  does  not  constitute  a  "claim** 
which  must  be  presented  to  the  administrator  before  an  action  can  be  main- 
tained, under  section  138  of  our  probate  practice  act. 

2.  Appeal— Error— When  Reviewable. 

Errors  in  findings  of  fact,  on  the  ground  that  they  are  not  supported  by  the 
evidence,  can  only  be  reviewed  in  the  appellate  court  on  an  appeal  from  an 
order  overruling  a  motion  for  new  trial. 

8.  Executors  and  Administrators — Actions  Against— Allegations. 

In  actions  against  an  estate  it  is  not  necessary  to  allege  in  the  complaint 
that  the  "claim"  sought  to  be  collected  has  been  presented  to  the  administra- 
tor for  his  allowance. 

Appeal  from  Alturas  county,  Second  judicial  district. 

Kingsbury  dt  McOowan  and  Bramback  d  Lamb,  for  appellants, 

A.  F,  Montandon,  for  respondent. 

Buck,  J.  The  plaintiffs  in  this  action  were  partners,. doing  busi- 
ness as  miners,  in  Alturas  county,  in  this  territory,  and  the  owners 
of  certain  mines  mentioned  in  the  complaint.  On  the  fifteenth  day 
of  October,  1881,  they  executed  and  delivered  to  Nicholas  Boucher, 
and  to  his  heirs  and  assigns,  a  deed  of  the  undivided  one-third  of 
said  mines,  in  consideration  of  $2,000.  The  said  consideration  was 
not  paid  at  the  time  said  deed  was  delivered  to  said  grantee,  but  said 
indenture  of  deed  contained  the  stipulation  by  the  grantors  that  said 
grantee  "agrees  to  work  on  said  mines,  without  remuneration,  until 
the  same  are  sold  or  otherwise  disposed  of;  and  should  the  same  be 
sold,  or  mineral  extracted  therefrom  be  sold,  the  grantors  shall  re- 
ceive the  said  two  thousand  dollars'  consideration  out  of  the  first 
money  received  from  said  sales  over  and  above  the  value  of  said  serv- 
ices of  grantee."  The  complaint  alleges  that  said  conveyance  was 
made  and  delivered  in  pursuance  of  a  contract  of  partnership  be- 
tween the  grantors  and  grantee  therein,  whereby  the  partners  were 
each  to  own  one-third  of  said  mines,  and  be  equal  partners  in  work- 
ing the  same ;  but  through  accident  and  mutual  mistake,  all  of  said 
parties  being  illiterate  and  of  foreign  birth,  not  understanding  the 
English  language,  the  intended  contract  of  partnership,  with  condi- 
tion to  convey  the  one-third  interest  in  said  mines,  was  made  to  con- 
vey said  interest  absolutely,  and  without  fully  stating  the  terms  and 
conditions  of  said  partnership  and  of  said  conveyance;  that  said 
grantee  received  the  benefits  of  said  contract  with  plaintiffs  on  said 
mines,  worked  according  to  said  agreement  until  August  24,  1882, 
when  a  contract  of  sale  of  said  mines  was  made;  that  afterwards,  the 
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said  sale  not  being  made,  the  plaintiffs  and  the  grantee,  Boucher,  re- 
ceived $4,000  forfeit  money  therefrom,  which  sum  was  paid  to  said 
Boucher,  and  by  him  divided  equally  between  them,  the  said  Boucber 
retaining  therefrom  $1,333.33;  that  said  forfeit  was  first  paid  to  said 
Boucher^  and  one-third  retained  by  him,  against  the  protest  of  plain- 
tiffs, who  claimed  the  same  as  a  part  of  the  proceeds  of  the  said 
mines  which  should  be  applied  on  the  said  purchase  price  of  $2,000; 
that,  after  the  receipt  of  said  forfeit  money,  said  Boucher  refused 
and  neglected  to  work  on  said  mines,  and  left  the  same,  and  contin- 
ued away  therefrom  until  the  first  day  of  June,  1883,  when  he  died, 
and  defendant,  Burkett,  was  duly  appointed  administrator  of  his 
estate.  The  complaint  further  alleges  that  the  plaintiffs  have  per- 
formed their  part  of  said  agreement  of  sale  and  partnership,  but  that 
neither  Boucher  nor  his  representatives  have  performed  their  part 
thereof,  but  have  refused  so  to  do,  and  still  refuse  and  neglect  to  ful- 
fill the  same;  that  at  the  date  of  the  commencement  of  this  action 
there  was  546  days'  labor  due  from  defendant  on  said  contract. 
Wherefore  plaintiffs  pray  that  said  deed  be  rescinded;  that  said  con- 
tract be  reformed  to  comply  with  the  real  understanding  of  the  par- 
ties; that  said  defendant,  as  administrator  of  the  estate  of  said 
Boucher,  be  decreed  to  reconvey  said  one-third  interest  to  plaintiffs, 
and,  in  case  said  relief  cannot  be  granted,  the  vendor's  lien  on  said 
premises  be  foreclosed  and  sold  to  pay  the  amount  ascertained  to  be 
due  plaintiffs  in  consequence  of  a  bireach  of  said  contract ;  that  plain- 
tiffs have  a  personal  judgment  against  defendant  for  any  deficiency; 
and  for  such  further  relief  as  may  be  agreeable  to  equity.  The  de- 
fendant answered  the  complaint,  admitting  that  plaintiffs  were  the 
owners  and  in  possession  of  said  mines,  as  alleged  in  the  complaint, 
by  a  failure  to  deny  the  same,  and  the  making  and  delivery  of  said 
deed,  but  denies  all  the  other  material  allegations  of  the  complaint, 
and  prays  that  the  suit  be  dismissed  at  plaintiffs*  costs.  The  case 
was  tried  by  the  court,  and  the  findings  of  fact  sustain  the  allegations 
of  the  complaint,  with  the  exception  of  findings  that  there  was  no 
mistake  in  the  execution  of  the  said  deed;  that  the  plaintiffs  were 
entitled  to  two-thirds  of  500  days'  labor  from  said  Boucher,  or  on  his 
behalf,  from  said  mines,  and  that  the  said  labor  is  of  the  value  of  four 
dollars  per  day,  amounting  to  $1,333.33. 
As  conclusions  of  law  the  court  find : 

(1)  "That  two  thousand  dollars  is  due  plaintiffs  from  said  estate  of  Boucher, 
and  is  a  lien  upon  the  interest  in  said  mine  described  in  said  deed."  (2) 
"The  SI, 338. 33  due  plaintiffs  for  labor,  as  aforesaid,  is  a  part  of  the  purchase 
price  of  said  mine,  and  is  a  valid  lien  on  the  same."  (3)  "That,  by  the  com- 
mencement of  this  action,  the  plaintiffs  elected  to  terminate  the  contract,  and 
that  they  are  not  allowed  any  other  or  greater  sum  than  is  herein  allowed  for 
the  failure  to  perform  said  contract."  (4)  "That  the  S4,000  forfeit  money 
was  received  by  all  the  parties,  and  settled  between  themselves,  and  plaintiffs 
are  not  entitled  to  recover  the  same."  (5)  "That  upon  the  sale  of  the  prop- 
erty by  the  administrator  he  should  settle  and  discharge  the  costs  of  this  ac- 
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tion,  and  the  sum  of  $1,333.33  herein  declared  to  be  a  lien  upon  said  prem- 
ises.** 

The  defendant  appeals  from  the  judgment,  and  incorporates  in  the 
record  a  bill  of  exceptions.  In  the  bill,  exception  is  taken  to  several 
of  the  findings  of  fact  bj  the  court  as  being  contrary  to  the  evidence ; 
but  as  no  part  of  the  evidence  in  the  court  below  is  brought  up  in  the 
record,  this  court  has  no  means  of  determining  the  correctness  of  the 
findings  of  fact.  It  is  also  well  established  that  exceptions  to  find- 
ings of  fact,  on  the  ground  that  they  are  contrary  to  the  evidence, 
can  only  be  reviewed  on  a  motion  for  new  trial.  Pico  v.  Cuyasy  47 
Cal.  174r ;  Rite  v.  Inskeep,  34  Cal.  224;  Code  Civil  Proo-  §  411 ;  Hayne, 
New  Trials,  §  96. 

The  second  point  made  in  appellants'  brief  is  that  the  complaint  is 
not  sufficient  to  sustain  the  judgment,  in  that  it  fails  to  allege  that 
the  claim  of  plaintiffs  was  presented  to  the  administrator  for  his  ac- 
ceptance or  allowance.  Prob.  Act,  §  138.  Upon  this  objection  it  has 
been  held  in  the  adjudicated  cases  that  it  is  not  necessary  to  allege 
the  presentation  and  rejection  of  the  claim,  but  that  it  may  be  proven 
on  the  trial  without  such  allegation.  Hentsch  v.  Porter,  10  Cal.  555 ; 
Coleman  v.  Woodworth,  28  Cal.  668.  It  is,  however,  admitted  by  re- 
spondent that  no  such  evidence  was  in  fact  given,  and  it  is  insisted 
that  the  cause  of  action,  as  set  out  in  the  complaint,  is  not  a  "claim," 
in  contemplation  of  the  probate  act. 

In  Or  ay  v.  Palmer,  9  Cal.  616;  in  which  very  elaborate  briefs  were 
prepared,  and  exhaustive  arguments  were  made,  to  determine  the 
signification  of  this  term,  as  used  in  the  statute  identical  with  our 
own,  the  court  say : 

"It  would  seem  clear  from  the  different  sections  of  the  act,  construed  to- 
gether, as  well  as  from  the  nature  and  reason  of  the  case,  that  the  words 
*  claimant '  and  *  claim '  aie  used  as  synonymous  with « creditor  *  and  *  legal  de- 
mand for  money."* 

In  Fallon  v.  Butler,  21  Cal.  24,  a  suit  to  foreclose  a  mortgage. 
Judge  Field  says: 

"The  term  'claim'  in  the  probate  act  only  has  reference  to  such  debts  or 
demands  against  the  decedent  as  might  have  been  enforced  in  his  life-time  by 
personal  actions  for  the  recovery  of  money,  and  of  which  only  a  money  judg- 
ment could  have  been  rendered." 

The  adjudicated  cases,  and  the  reason  of  the  law,  indicate  the  rule 
to  be  as  suggested  by  Justice  Field,  above  cited :  that  in  cases  purely 
equitable,  or  in  which  a  purely  equitable  relief  is  sought,  the  cause 
of  action  set  out  in  the  complaint  does  not  constitute  a  '*claim'*  which 
must  be  presented  to  the  administrator,  under  section  138  of  our  pro- 
bate act,  before  an  action  may  be  maintained.  This  is  held  to  be  the 
rule  in  actions  for  the  foreclosure  of  mortgages  and  liens  where  per- 
sonal judgments  over  are  not  sought. 

In  the  case  at  bar  the  plaintiffs  were  in  the  possession  of  the  prop- 
erty in  dispute,  and  had  a  vendor's  lien  thereon  for  the  unpaid  pur- 
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chase  price.  The  real  object  of  the  suit  was  to  foreclose  this  lien.  It 
is  true,  the  plaintiffs  demanded  a  personal  judgment  over  against  the 
administrator.  The  test,  however,  is  not  what  a  litigant  demands, 
but  what  he  is  entitled  to  receive.  His  praj^er  for  general  relief  en- 
abled the  court  to  grant  such  relief  as  was  agreeable  to  equity. 

The  only  remaining  point  is  that  the  plaintiff  Toulouse  was  per- 
mitted to  testify,  against  the  objection  of  defendant  and  contrary  to 
section  898,  subd.  3,  of  our  Code  of  Civil  Procedure,  as  to  the  owner- 
ship and  possession  of  the  mines  conveyed  at  the  time  the  deed  was 
made.  An  inspection  of  the  pleadings  shows  that  such  ownership  and 
possession  was  alleged  in  the  complaint,  and  not  denied  in  the  answer. 
The  testimony  referred  to  could  not  have  injured  defendant,  as  it  went 
to  facts  admitted  in  the  pleadings. 

We  find  no  error  in  the  trial  below,  and  the  judgment  is  affirmed. 

HaySi  G.  J.|  and  BaoDEBiCE,  J.,  concurring. 


PETITION  FOR  A  REARGUMENT. 
Filed  March  8,  1886. 
BuoE,  J.  On  February  15th  the  decision  of  the  court  herein  was 
announced,  confirming  the  judgment  appealed  from.  On  the  23d 
the  appellant  filed  his  petition  for  a  reargument.  As  a  basis  for 
the  petition,  it  is  set  out  that  the  court  was  mistaken  in  stating 
that  the  allegation  of  ownership  and  possession  of  the  premises  in 
dispute  set  out  in  the  complaint  was  admitted  in  the  answer,  by  a 
failure  of  defendant  to  deny  the  same,  and  on  the  further  gi:ound  that 
the  cases  of  Gratj  v.  Palmer,  9  Cal.  616,  and  Fallon  v.  Butler,  5^1  Cal. 
24,  are  practically  overruled  in  Ellis  v.  Polkemus,  27  Cal.  354,  and 
in  Pitte  v.  Shipley,  46  Cal.  162.  The  allegation  of  ownership  and 
possession  of  the  premises  in  dispute  are  denied  in  terms,  but  admit- 
ted in  fact  in  the  answer,  The  defendants  allege  in  their  answer  that 
the  quitclaim  deed  set  out  in  the  complaint  contained  the  exact  un- 
derstanding of  the  parties,  and  that  there  was  no  mistake  or  misun- 
derstanding. If  this  be  true,  the  defendants  stand  in  the  relation  of 
vendee  of  the  plaintiffs,  the  vendors  in  the  deed.  This  action  is 
brought  to  foreclose  the  vendor's  lien  for  alleged  unpaid  purchase 
money.  In  such  an  action  the  vendee  is  estopped  from  denying  his 
vendor's  title.  While  in  some  actions  the  vendee  may  dispute  his 
vendor's  title,  the  doctrine  is  (Bigelow,  Estop.  415)  "that,  until  the 
grantee  has  paid  for  the  land,  be  holds,  in  respect  to  the  payment,  a 
relation  of  duty  to  the  grantor  similar  to  that  of  tenant  and  landlord. 
The  grantee  cannot  escape  the  payment  of  the  purchase  price  by  dis- 
claiming the  title  of  his  grantor."  In  the  case  at  bar  the  defendant 
admits  that  whatever  rights  he  has  to  the  premises  he  has  by  virtue 
of  purchase  from  plaintiffs,  and  in  an  action  to  foreclose  the  vendor's 
lien  for  purchase  price,  admitting  as  he  d6es  the  purchase,,  the  issue 
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is,  is  there  purchase  money  due  ?  He  cannot  disavow  his  vendor's 
title  on  that  issue.  Bigelow,  Estop.  414.  The  effect,  therefore,  of 
the  defendant's  answer  is  to  deny  the  plaintiffs'  allegation  of  owner- 
ship in  form,  and  to  admit  it  in  fact. 

It  is  claimed  in  the  petition,  also,  that  the  California  cases  cited  in 
support  of  our  decision  as  to  the  word  "claim"  have  been  substantially 
overruled  in  later  cases.  In  support  of  this  statement  the  petitioner 
cites  Ellis  v.  Polhemus.  27  Cal.  364,  and  Pitte  v.  Shipley,  46  CaL  162. 
The  signification  of  this  term  has  been  under  discussion  in  the  Cali- 
fornia courts  since  1858 ;  commencing  with  Oray  v.  Palmer,  9  Cal. 
616,  and  continued  in  Fallon  v.  Butler,  21  Cal.  24;  Ellis  v.  Polhemus, 
27  Cal.  364;  Christy  v.  Dana,  34  Cal.  563;  Sichel  v.  CariUo,  42  Cal. 
605 ;  Pitte  v.  Shipley,  46  Cal.  155 ;  and  Estate  of  McCausland,  52 
Cal.  668.  Much  that  has  been  said  in  the  discussions  of  this  ques- 
tion has  been  outside  of  the* issues.  We  find  in  them  nothing  to 
change  our  opinion  upon  this  question  at  issue.  It  is  evident  that 
the  courts  of  that  state  do  not  understand  that  the  cases  referred  to 
have  been  overruled.  In  Estate  of  McCausland,  above  cited,  the 
court  say : 

"In  Fallon  v.  Butler,  Mr.  Chief  Justice  Field  said:  *  Whatever  significa- 
tion there  in«iy  be  attached  to  the  word  "claim,"  standing  by  itself,  it  is  evi- 
dent that  in  the  probate  act  it  has  reference  to  such  debts  or  demands  against 
the  decedent  as  might  have  been  enforced  against  him  in  his  life-time,  by 
personal  action,  for  the  recovery  of  money,  and  upon  which  only  a  money 
judgment  could  have  been  rendered.*  " 

This  definition,  they  say,  "in  our  opinion,  is  correct.*' 
We  are  unable  to  see  that  any  benefit  would  arise  by  a  reargument 
of  the  cas6,  and  the  prayer  of  the  petitioner  is  therefore  denied. 

Hays,  C.  J.,  and  Broderick,  J.,  concurring. 


(2  Idaho  [Hasb.l  193) 

People  v.  Bernard. 
Filed  March  3,  1886. 

1.  CRiMiNAii  Law— Trial— Instructions. 

Under  the  criminal  practice  act  the  trial  court  in  charging  the  Jury  may  state 
the  evidence  and  declare  the  law. 

2.  Same— Entire  Charge  aiust  be  Considered. 

The  entire  charge  on  a  particular  point  must  be  considered  in  determining 
whether  or  not  it  is  misleading. 
8.  Same— Instruction  Held  Proper. 

The  instructions  herein  examined,  and  held  not  prejudicial  to  the  defendant. 

Appeal  from  First  judicial  district,  county  of  Nez  Forces. 

Btumback  dt  Lamb,  for  appellant. 

D.  P.  B.  Pride,  Atty.  Gen.,  for  the  State. 

Broderick,  J.  The  defendant  was  accused  of  the  murder  of  John 
J.  Enright,  was  tried,  and  convicted  of  manslaughter,  and  sentenced 
to  hard  labor  in  the  territorial  prison  for  eight  years.     From  this 
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judgment  he  appeals.  The  first  point  made  on  his  behalf  on  the 
appeal  is  .that  the  court  erred  in  giving  the  jury  the  following  in- 
struction : 

** Evidence  has  been  given  tending  to  show  that  the  deceased,  John  En- 
right,  entered  the  printing  office  of  the  defendant  for  the  purpose  of  taking 
therefrom  his  blankets,  and  that  while  there  he  addressed  to  defendant  cer- 
tain language  which  you  remember,  and  thereupon  the  defendant  got  down 
from  the  printing  stool  and  ordered  him,  Enright,  out  of  his  office;  that  said 
Enright  not  going  on  such  order,  the  defendant  fired  his  revolver  at  him, 
and  inflicted  upon  the  deceased  the  wound  from  which  he  died." 

The  criticism  on  the  foregoing  instruction  is  on  the  latter  part  of 
it;  that  is,  it  is  claimed  the  court  erred  in  saying  to  the  jury:  "  The 
defendant  fired  bis  revolver  at  him,  and  inflicted  upon  the  deceased 
the  wound  from  which  he  died."  Under  our  statute  (criminal  prac- 
tice act,  §  354)  the  court,  in  charging  the  jury,  may  state  the  testi- 
mony and  declare  the  law;  this  is  what  was  here  done.  We  cannot 
by  any  rule  of  law  subdivide  this  instruction  in  the  manner  contended 
for,  but  we  must  take  and  consider  the  entire  paragraph,  and  thus 
determine  whether  or  not  it  was  misleading.  Certainly,  under  our 
practice  and  the  circumstances  of  this  case,  it  was  not  error  for  the 
court  to  tell  the  jury  that  there  was  evidence  tending  to  prove  the 
facts  as  stated  in  this  instruction. 

The  second  alleged  error  complained  of  is  the  giving  of  the  follow- 
ing instruction : 

"There  must  be  danger  of  personal  injury,  or  the  fear  of  personal  injury, 
to  that  extent  that  the  only  means  to  avoid  the  loss  of  life,  or  great  personal 
injury,  is  to  kill  the  assailant."    . 

Section  26  of  crimes  act  fully  warrants  this  instruction.  Had  this 
section  of  the  statute  been  copied  and  given  as  an  instruction,  the  de- 
fendant would  have  had  as  good  ground  for  complaint  as  he  has 
against  the  one  given  and  here  objected  to. 

The  third  and  last  alleged  error  complained  of  is  in  giving  the  fol- 
lowing portion  of  an  instruction:  '*And  that  he  had  in  good  faith 
endeavored  to  decline  any  further  struggle  before  the  fatal  shot  was 
fired."  It  is  apparent  from  the  reading  that  this  is  not  a  full  or 
complete  sentence.  It  is  selected  and  taken  from  a  charge  which,  in 
the  main,  is  unobjectionable.  As  the  facts  appear  to  us,  these  lines 
might  have  been  omitted  from  the  paragraph,  but  we  are  unable  to 
see  how  any  substantial  right  of  the  defendant  could  have  been  preju- 
diced by  them.  The  meaning  of  the  court  below  cannot  be  fairly  as- 
certained by  a  partial  view  of  what  the  jury  was  told  was  the  law  by 
which  they  should  be  governed  in  determining  a  question  of  fact.  To 
arrive  at  such  meaning  we  must  look  at  the  entire  charge  upon  the 
point  to  which  it  relates.  This  rule  is  recognized  in  numerous  de- 
cisions. People  V.  Nelson,  56  Cal.  81,  and  cases  cited;  People  v. 
Welch,  49  Cal.  182;  People  v.  Doyell,  48  Cal.  93;  U.  S.  v.  Snow,  9 
Pac.  Rep.  501.     Section  482  of  the  criminal  practice  act  provides 
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that  we  must  give  judgment  here  without  regard  to  technical  error  or 
defects  which  do  not  aflFect  substantial  rights.  The  statute  authorizes 
the  entire  instruction  from  which  the  words  objected  to  are  taken  to 
be  given  in  a  proper  case,and  we  understand  that  it  is  supported  by  the 
geueral  doctrine.     Whart.  Horn.  485,  and  cases  there  cited. 

From  an  examination  of  the  evidence  and  the  entire  record  we  are 
satisfied  the  defendant  could  not  have  been  injured  by  these  instruc- 
tions, or  either  of  them,  and  that  he  had  a  fair  trial,  and  was  rightly 
convicted.     Judgment  affirmed. 

Hays,  0.  J.,  and  Buck,  J.,  concur. 


(2  Idaho  [Hasb.]  196) 

Salt  Lake  Brewinq  Co.  v.  Gillman  ana  others. 
Filed  March  8, 1886. 

1.  Appeal  fboh  Justice's  Court — Pbrpbctino  Appeal. 

To  effectuate  an  appeal  from  a  judgment  of  a  justice  of  the  peace  three 
things  are  required:  the  filing  of  the  notice  of  appeal  with  the  justice,  the 
service  of  a  copy  of  the  same  on  the  adverse  party,  and  the  filing  of  the  un- 
dertaking; and  all  these  things  must  be  done  within  80  davs  after  the  rendi- 
tion of  the  judgment,  and  are  jurisdictional  prerequisites;  but  the  mere  order 
in  which  they  are  done  is  not  material. 

2.  Same — Notice— Service. 

Where  judgment  was  rendered  in  a  justice's  court  on  October  2,  1885,  and 
the  notice  and  undertaking  on  appeal  were  filed  with  the  justice  on  the  sixth 
of  the  same  month,  and  the  notice  of  appeal  was  served  on  the  fifteenth  of 
the  same  month,  held,  that  the  statute  was  complied  with,  and  the  appeal  well 
taken. 
8.  Same— Statute  Regulating  Appeals. 

The  statute  providing  for  appeals  from  justice's  and  probate  courts,  and 
the  provisions  for  appeals  from  district  to  the  supreme  court,  considered  and 
distinguished. 
4.  Same  —  Accident  or  Mistake  Preventinq  Objection  to  Undertaking 
WITHIN  Five  Days. 

Where,  by  accident  or  mistake,  the  respondent  is  prevented  from  objecting 
to  the  sufficiency  of  the  undertaking  within  five  days  after  the  filing,  may 
such  objection  be  made  at  any  time  a  substantial  defect  is  ascertained?  No- 
ticed, but  not  decided. 

Appeal  from  Second  judicial  district,  county  of  Alturas. 

The  facts  appear  in  the  opinion. 

Kingsbury  d  McGowan,  for  appellant, 

F.  E.  Ensign^  for  respondents. 

Broderick>  J.  On  the  second  day  of  October,  1885,  the  plaintiff 
recovered  judgment  against  the  defendants  before  a  justice  of  the 
peace  in  Alturas  county.  On  the  sixth  day  of  same  month  the  de- 
fendants filed  with  the  justice  their  notice  and  undertaking  on  ap- 
peal, and  on  the  fifteenth  day  of  the  same  month  they  served  upon 
the  plaintiff  a  copy  of  the  notice  of  appeal.  The  transcript  and  pa- 
pers on  appeal  were  transferred  to  the  district  court,  and  the  plaintiff 
there  moved  to  dismiss  the  appeal  on  the  ground  that  the  district 
court  bad  not  acquired  jurisdiction  of  the  same,  as  no  undertaking 
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on  appeal  had  been  filed  since  the  notice  of  appeal  was  served.  The 
motion  was  overruled  and  denied,  and  from  the  order  of  the  district 
conrt  the  plaintiff  appeals  to  this  court. 

It  is  contended  on  behalf  of  the  plaintiff  that  the  appeal  was  not 
taken  in  the  manner  required  by  law,  and  in  support  of  this  proposi- 
tion we  are  referred  to  Shissler  v.  Crooks,  1  Idaho,  869  ;  People  v.  Hunt, 
Id.  371 ;  Clark  v.  I^wenberg,  Id.  654.  These  decisions  were  made 
upon  the  statute  which  provides  for  "appeals  in  general,"  or  per- 
haps, more  correctly  speaking,  for  appeals  from  the  district  to  the 
supreme  court.  This  statute  differs  essentially  from  the  one  we  are 
now  called  upon  to  consider  and  construe,  and  hence  the  cases  cited, 
while  doubtless  correct  upon  the  questions  there  presented,  have  no 
application  to  the  case  at  bar. 

By  section  665  of  the  C!ode  of  Civil  Procedure  it  is  provided  that 
"any  party  dissatisfied  with  a  judgment  rendered  in  a  civil  action  in 
a  probate  or  justice's  court  may  appeal  therefrom  to  the  district  court 
of  the  county  at  any  time  within  thirty  days  after  the  rendition  of 
the  judgment.  The  appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  justice  or  judge,  and  serving  a  copy  on  the  adverse  party."  Sec- 
tion 668  provides  in  substance  that  upon  receiving  the  notice  of  ap- 
peal, and  on  payment  of  the  fees  of  the  judge  or  justice,  and  filing 
an  undertaking  as  required  in  the  next  section,  and  after  settlement 
of  the  statement,  if  any,  the  judge  or  justice  must,  within  five  days, 
transmit  to  the  clerk  of  the  district  court,  with  the  papers  in  the 
case,  a  transcript  of  the  docket  entries.  By  section  669  it  is  further 
provided  that  "an  appeal  from  a  justice's  or  probate  court  is  not  ef- 
fectual for  any  purpose,  unless  an  undertaking  be  Jiled,  with  two  or 
more  sureties,"  etc. 

It  may  here  be  observed  that  this  statute,  unaided  by  any  other, 
prescribes  the  mode  or  manner  of  appeal  from  judgments  rendered 
in  probate  and  justice's  courts.  Three  things  are  made  indispensa- 
ble :  the  filing  of  the  notice  of  appeal,  the  service  of  a  copy  of  the 
same  on  the  adverse  party,  and  the  filing  of  an  undertaking;  and  all 
these  things  must  be  done  within  30  days  from  the  rendition  of  the 
judgment,  and  are  jurisdictional;  but  the  statute  does  not  prescribe 
the  order  in  which  these  several  steps  must  be  taken.  Here  the  no- 
tice of  appeal  and  undertaking  were  filed  four  days  after  the  judg- 
ment was  rendered.'  This  did  not  effectuate  the  appeal  until  the  no- 
tice was  served  as  required  by  law.  The  notice  was  served  nine  days 
after  the  filing,  and  it  will  be  seen  that  all  these  acts  were  done 
within  the  statutory  time,  and  we  cannot  think  that  the  mere  order 
in  which  they  were  done  is  material.  It  has  been,  in  effect,  so  held 
under  the  statute  from  which  ours  was  copied.  Coker  v.  Superior 
Ct.,  58  Cal.  177;  Hall  v.  Superior  Ct.,  8  Pac.  Rep.  6. 

T.be  plaintiff  insists  that  by  reason  of  the  filing  of  the  undertaking 
on  appeal  prior  to  the  service  of  notice  that  he  was  denied  his  stat- 
utory right  of  objecting  to  the  sufficiency  of  the  sureties.  It  is  true 
v.lOp.no.l— 3 
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the  statute  provides  that  the  adverse  party  may  except  to  the  suffi- 
ciency of  the  sureties  within  five  days. after  the  filing  of  the  under- 
taking, but  we  are  inclined  to  believe  that  this  statute  is  only  direct- « 
ory,  and  that  an  insufficient  undertaking  may  be. objected  to  when 
a  substantial  defect  is  ascertained,  or  that  the  defect  or  irregularity 
may  be  waived.  Rabe  v.  Hamilton,  15  Cal.  32.  It  will  be  seen  that 
the  statute  does  not  require  notice  to  be  given  of  the  filing  of  the  un- 
dertaking; service  of  notice  of  appeal  is  the  requirement,  and  this 
need  not  necessarily  be  done  before  the  undertaking  is  filed.  The 
statute  does  not  require  it.  In  construing  a  statute  we  must  look  to 
the  language  used,  and  endeavor,  if  possible,  to  ascertain  the  inten- 
tion of  the  legislature ;  and  applying  this  rule  to  the  statute  in  ques- 
tion we  are  unable  to  see  that  anything  more  was  intended  than  that 
the  appeal  should  be  perfected  within  30  days  from  the  rendition  of 
the  judgment. 

It  may  here  be  observed  that  no  showing  was  tendered  in  the  court 
below  that  on  account  of  accident  or  mistake  the  plaintiff  had  been 
deprived  of  the  right  to  object  to  the  sufficiency  of  the  undertaking. 
No  claim  was  made  that  the  undertaking  was  for  any  reason  insuffi- 
cient, or  that  any  injury  would  likely  result;  but  the  plaintiff  rested 
its  application  on  the  cold  question  of  jurisdiction.  Whether,  if  it 
had  chosen  to  pursue  the  other  course  suggested,  it  would  have  been 
availing,  we  do  not  here  decide.  On  this  question  we  refer,  however, 
to  the  following  authorities:  Coulter  v.  Stark,  7  Cal.  244;  Cunning' 
ham  V.  Hopkins,  8  Cal.  33;  Robe  v.  Hamilton,  15  Cal.  31;  Stark  v. 
Barrett,  Id.  364;  Hayne,  New  Trials,  par.  214,  p.  649;  section  668, 
Code  Civil  Proc. 

After  as  careful  consideration  of  the  question  presented  by  this 
appeal  as  we  have  been  able  to  give,  we  are  satisfied  that  the  ruling 
of  the  court  below  was  correct.  The  judgment  and  order  are  there- 
fore affirmed. 

Hays,  C.  J.,  and  Buck,  J.,  concurring. 

(2  Idaho  [Hasb.]  199) 

Gaffnby  V.  HoYT  and  others. 
FUed  March  3.  1886. 

1.  Partnership— Evidence  to  Prove— Reputation. 

Evidence  of  common  report  should  only  be  admitted  to  prove  partnership, 
in  connection  with  the  further  evidence  that  such  report  was  known  to  the 
parties  sought  to  be  charged. 

2.  Judgment— Modification — Striking  out  Name  op  One  Defendant. 

The  judge  of  the  district  court  may,  upon  motion  for  new  trial  on  the  ground 
of  insufficient  evidence  to  sustain  the  verdict,  modify  the  judgment  by  strik- 
ing out  the  name  of  one  of  the  parties  defendant  vrhere  several  defendants 
are  severally  joined. 

Appeal  from  Alturas  county,  Second  judicial  district. 
Kingsbury  d  McOowan,  for  appellant. 
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Angel  d  Sullivan,  for  respondents. 

Buck,  J.  About  July,  1883,  M.  L.  Hoyt  &  Co.,  doing  business  as 
bankers  at  Shoshone,  Alturas  county,  Idaho  territory,  received  on  de- 
posit of  the  plaintiff,  Bartley  Gaflfney,  $914.20.  Shortly  after,  to-wit, 
August  3,  1883;  the  said  company  sold  their  said  business  to  Boss 
Cartee,  and  gave  notice  to  their  depositors  to  **look  to  said  Gartee  for 
the  payment  of  any  money  due  them  from  said  bank,  from  the  date 
of  said  notice."  That  afterwards,  the  said  Cartee  having  failed,  the 
plaintiff  demanded  payment  of  the  said  firm  of  Hoyt  &  Co.  of  his 
said  deposit,  which  demand  being  refused  he  commenced  this  action 
for  the  amount  claimed  to  be  due.  The  amended  complaint  was  filed 
July  11,  1884. .  It  alleged  the  partnership  of  defendants,  the  deposit 
of  the  money,  the  demand  of  payment,  and  the  refusal  to  pay;  and 
demanded  judgment  for  the  amount  due,  with  costs.  The  defend- 
ants filed  their  answer  August  1,  1884,  and  interpose  a  general  de- 
nial. Neither  pleading  is  verified.  The  cause  was  tried  by  a  jury, 
and  they  returned  a  verdict  for  plaintiffs  of  $1,027.69,  and  judgment 
was  Entered  thereon,  against  all  the  defendants,  on  the  third  day  of 
July,  1885.  The  defendants  gave  notice  of  motion  to  set  aside  the 
verdict  and  judgment,  and  for  a  new  trial,  on  the  ground  of  accident 
and  surprise,  insufficiency  of  the  evidence  to  sustain  the  verdict, 
newly-discovered  evidence,  and  because  the  verdict  was  contrary  to 
law.  On  the  tenth  day  of  October,  1885,  the  court  granted  the  mo- 
tion to  set  aside  the  verdict  as  to  Wurtelle,  overruled  the  motion  as 
to  the  other  defendants,  and  reformed  the  judgment.  From  the  or- 
der overruling  the  motion  for  a  new  trial,  and  from  the  modified 
judgment,  the  defendants  appeal,  and  incorporate  a  bill  of  exceptions 
to  the  order  overruling  the  motion  for  a  new  trial,  and  a  statement, 
into  the  record.  In  the  specifications  of  errors  the  appellants  assign 
as  error: 

''First,  insufficiency  of  the  evidence  to  proVe  that  the  defendants  were 
partners;  second,  that  the  evidence  was  sufficient  to  establish  that  the  plain- 
tiff consented  to  change  his  deposit  account  fi*om  Hoyt  &  Co.  to  Cartee;  third, 
that  the  cdurt  erred  in  admitting,  against  the  objection  of  defendants,  testi- 
mony of  common  report  as  to  the  copartnership  of  defendants;  fourth^  that 
the  order  reforming  the  judgment  is  against  law." 

In  the  brief  of  appellant  1 5  assignments  of  error  are  set  out ;  but, 
as  no  errors  will  be  considered  on  appeal  that  were  not  set  out  in  the 
specifications  of  error  in  the  statement  of  the  case  and  in  the  bill  of 
exceptions,  we  shall  consider  only  those  above  enumerated. 

The  first  and  third  assignments  of  error,  to-wit,  that  the  evidence 
was  insufficient  to  prove  that  the  defendants  were  partners,  and  error 
in  admitting  evidence  of  common  report  to  prove  partnership,  may 
be  considered  together.  The  rule  seems  to  be  established,  as  the  re- 
sult of  numerous  adjudicated  cases,  that  common  report  can  only  be 
admitted  to  prove  the  partnership  of  the  different  members  of  a  firm 
when  it  is  accompanied  with  evidence  that  such  report  was  known  to 


Digitized  by 


Google 


86  PAciPic  REPORTER.  [Idabo. 

the  party  sought  to  be  charged.  5  Wait,  Act.  &  Def.  114,  and  nu- 
merous cases  there  cited;  Bowen  v.  Rutherford,  60  Dl.  41;  S.  C.  14 
Amer.  Rep.  25;  Brown  v.  Crandall,  11  Conn.  92;  HaUiday  v.  Afc- 
DougaU,  20  Wend.  81. 

In  the  case  at  bar,  the  admission  of  Hoyt  in  bis  deposition  intro- 
duced in  evidence,  and  the  admission  of  Wallace  as  testified  to  by 
Mr.  Angel,  were  sufficient  to  justify  the  verdict  of  the  jury  as  to  their 
partnership.  Parties  plaintiff  are  not  held  to  the  same  degree  of 
strictness  in  proving  the  partnership  of  defendants  as  they  are  in 
proving  their  own  partnership  when  they  bring  the  action  as  part- 
ners. As  to  defendants  Dodridge  and  Wurtelle  there  seems  to  have 
been  no  evidence  of  their  connection  with  the  fiirm  except  common 
report,  and  indeed  Wurtelle  seems  to  have  been  unconnected  with 
the  firm  even  by  common  report.  While  this  evidence  was  compe- 
tent, yet,  without  the  additional  evidence  that  the  report  was  known 
to  Dodridge  and  Wurtelle,  we  think  it  was  not  sufficient  to  warrant 
a  judgment  against  them. 

Upon  the  hearing  of  the  motion  for  a  new  trial  the  court  set  aside  the 
verdict  and  judgment  as  to  Wurtelle,  and  overruled  it  as  to  the  other 
defendants.  It  is  insisted  by  appellants  that  it  was  error  to  modify 
the  judgment  by  striking  out  one  of  the  parties.  The  defendants,  by 
their  answer,  put  in  a  general  denial,  and  thus  deny  the  partnership, 
and  also  their  several  liability.  They  are  in  no  way  jointly  inter- 
ested in  their  defense.  Upon  their  motion  for  a  new  trial  they  sever- 
ally insist  that  the  evidence  is  insufficient  to  establish  either  their 
joint  liability  as  partners,  or  their  several  liability  as  individuals. 
The  court,  in  its  discretion,  sustained  the  motion  as  to  defendant 
Wurtelle,  and  overruled  it  as  to  the  others.  Section  352,  Code  Civil 
Proc,  provides  "that  in  actions  against  several  defendants  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more  of  them." 
It  is  claimed  upon  the  argument  that  thus  diminishing  the  number 
of  defendants  increases  the  burden  of  those  remaining;  but  defend 
apts  themselves  deny  joint  as  well  as  several  liability.  If  they  were 
not  partners  with  defendant  Hoyt,  they  should  not  be  held.  The 
burden  should  rest  upon  him  and  his  partners.  If  any  of  the  defend- 
ants were  likely  to  be  prejudiced  through  the  want  of  evidence  on  the 
part  of  plaintiffs  to  prove  who  all  of  the  partners  were,  the  defendants 
were  in  a  position  to  furnish  the  evidence  as  to  the  actual  members 
of  the  firm,  and  thus  distribute  the  burden  where  it  rightfully  belongs. 
We  think  the  court  below  had  authority  to  modify  the  judgment. 
Matheson's  Adni'r  v.  Grant's  Adm'r,  2  How.  279. 

The  next  alleged  error  is  the  overruling  of  the  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence.  Evidence  was  ad- 
mitted by  defendants  tending  to  show  that  plaintiff  drew  two  checks 
upon  Mr.  Cartee  after  Hoyt  &  Co.  had  transferred  their  interest  in 
the  bank,  and  it  is  claimed  that  the  drawing  of  said  checks  was  evi- 
dence showing  that  the  plaintiff  accepted  said  Cartee  for  said  depos- 
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its,  and  thus  released  Hoyt  &  Co.  The  plaintiff,  in  rebuttal,  denied 
the  signing  of  said  checks,  which  evidence  defendants  claim  was  sur- 
prise to  them,  and  they  produced  the  affidavit  of  said  Gartee,  on  the 
motion  for  new  trial,  to  the  effect  that  he  (Cartee)  would  testify  that 
plaintiff,  Gaffney,  actually  signed  said  checks.  The  answer  contains 
no  allegation  that  plaintiff  accepted  said  Cartee,  and  released  Hoyt 
&  Co.  from  said  deposit.  The  answer  contains  a  simple  denial  of  the 
partnership,  the  deposit,  the  refusal  to  pay,  and  the  indebtedness. 
These  constitute  the  issues.  Evidence  of  release  of  Hoyt  &  Go.  and 
acceptance  of  Gartee  would  be  entirely  outside  of  the  issues,  and  there- 
fore irrelevant  and  inadmissible.  Clearly  it  was  not  error  to  refuse 
a  new  trial  upon  the  discovisry  of  evidence  entirely  irrelevant  to  the 
issues  made  by  the  pleadings. 

An  inspection  of  the  evidence  shows  that  there  was  no  testimony 
of  the  liability  of  either  Wurtelle  or  Dodridge,  except  that  of  common 
report,  which,  was  not  of  itself  sufficient  to  justify  the  verdict  against 
them.     Ah  Lep  v.  Gong  Choy,  9  Pac.  Rep.  483. 

We  think  the  judgment  should  be  further  modified  by  striking  there- 
from the  name  of  Dodridge  as  defendant,  and  affirmed  as  to  defend- 
ants Hoyt  and  Wallace,  and  that  the  cause  be  remanded  for  a  modi- 
fication in  the  court  below  in  accordance  herewith. 

Hays,  C.  J.,  and  Bboderioe,  J.,  concurring. 


(2  Idaho  [Hasb.]  204) 

HousER  and  others  v.  Austin  and  others. 
Piled  March  8.  1886. 

1.  Triaii— Jury— Submission  of  Issues  in  Eqihtt  Case. 

In  equity  it  is  within  the  discretion  of  the  court  to  submit  both  legal  and 
equitable  issues  to  the  jury  at  the  same  time. 

2.  CONTRACT— Mistake— Reformation. 

To  authorize  the  reformation  of  a  written  contract  on  the  around  of  mis- 
take, the  evidence  must  leave  no  reasonable  doubt  in  the  mind  of  the  court  as 
to  the  mistake. 
8.  Same — Mutual  Mistake. 

The  mistake  must  be  mutual,  and  it  must  appear  that  both  have  done  what 
neither  intended. 
4.  Evidence-tPresuhption  from  Keeping  Witness  Away  from  Court. 

Where  a  person  is  proved  to  have  caused  a  witness  to  absent  himself  from 
the  trial,  the  presumption  arises  that  the  evidence  of  the  witness,  if  given, 
would  be  against  his  interest. 

Appeal  from  Second  judicial  district,  Alturas  county. 

Huston  d  Gray  and  R.  Z.  Johnson,  {John  T.  Morgan,  of  counsel,) 
for  appellants. 

Lyttleton  Price  and  Arthur  Brown,  for  respondents. 

Buck,  J.  On  the  fourth  day  of  March,  1884,  the  plaintiflFs  filed 
their  complaint  herein,  alleging  that  they  were  the  owners  as  tenants 
in  common  of  certain  mining  ground  in  Alturas  county,  Idaho  terri- 
tory, known  as  the  "Elkhorn  Lode ;"  that  on  the  third  day  of  October, 
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1883,  bj  an  agreement  in  writing,  they  authorized  and  licensed  de- 
fendants Austin  and  Ervin  and  one  Grant  to  work  and  mine,  and 
take  and  extract,  ore  from  a  certain  portion  thereof,  particularly 
bounded  and  described  in  said  agreement,  upon  terms  expressed 
therein ;  that  defendants  Austin  and  Ervin  commenced  work  thereon 
under  said  agreement  about  the  third  day  of  October,  1883;  that 
said  Grant  made  a  pretended  sale  of  his  interest  under  said  agree- 
ment to  defendant  Ross  about  the  said  first  day  of  December,  1883, 
and  claims  no  interest  under  the  same;  that  plaintiffs  Houser,  Hel- 
ton &  Hale  were  non-residents  of  this  territory,  and  plaintiff  Lewis 
was  absent  therefrom  during  December,  1883,  and  January,  1884, 
and  that  neither  of  them  had  any  knowledge  of  the  alleged  wrongful 
acts  of  defendants  set  out  in  said  complaint;  that  about  December 
1,  1883,  defendants  fraudulently  taking  advantage  of  said  license  to 
gain  admission  to  said  mines  without  authority  or  knowledge  of 
plaintiffs,  or  either  of  them,  wrongfully  entered  upon  a  certain  portion 
of  said  Elkhorn  mine  outside  of  the  boundaries  of  the  ground  de- 
scribed in  said  agreement,  and  wrongfully  removed  pay  ore  there- 
from, of  the  value  of  $10,000;  that  the  portion  of  ground  so  wrong- 
fully entered  upon  by  defendants  is  very  rich  in  mineral-bearing  ore, 
and  defendants  threaten  to  continue  their  said  trespass  to  plaintiffs' 
irreparable  injury,  and  plaintiffs  believe  they  will  so  do  unless  re- 
strained by  order  of  the  court;  that  soon  after  plaintiff  Lewis  re- 
turned to  the  territory  he  notified  defendants  to  desist  from  said 
trespass,  and  they  refuse  so  to  do;  and  that  defendants  are  insolvent; 
and  pray  that  defendants  may  be  enjoined  from  entering  upon  such 
portion  of  said  Elkhorn  mine  as  is  outside  of  the  boundaries  set  out 
in  their  said  agreement,  and  for  general  relief. 

The  defendants,  answering,  deny  the  trespass,  and  allege  the  ver- 
bal agreement  or  contract  existing  prior  to  the  written  one  set  out  in 
the  complaint  included  the  ground  in  coqtroversy;  that  the  written 
agreement  was  intended  to  contain  the  same,  and  that  the  plaintiff 
Lewis  fraudulently  informed  them  that  it  did  contain  the  same;  that 
he  put  them  in  possession  of  the  same,  and  received  the  two-fifths  of 
the  ore  extracted  therefrom  as  per  condition  of  the  written  agree- 
ment; and  that  defendants  accepted  said  agreement  believing  that  it 
included  the  mining  ground  in  dispute.  Defendants  also  file  a  cross- 
complaint,  alleging  that  they  received  said  agreement  believing  and 
understanding  that  it  contained  the  ground  in  dispute,  that  the  plain- 
tiffs so  represented  to  them  falsely,  and  that  they  relied  on  said  rep- 
resentation. They  further  allege,  among  other  matters,  that  they 
entered  upon  said  premises  under  said  agreement,  and  discovered  a 
rich  body  of  ore  thereon  of  the  value  of  $200,000,  which  they  were 
prevented  from  extracting  by  plaintiffs'  injunction  herein;  that  plain- 
tiffs had  extracted  the  same  and  appropriated  the  same  to  their  use, 
and  that  in  consequence  of  said  injunction  restraining  them  from  work- 
ing said  ore,  they  had  been  put  to  additional  expense  in  the  amount  of 
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$2,000,  in  opening  other  ore  bodies  under  said  agreement;  and 
prayed  that  said  agreement  might  be  so  reformed  as  to  include  the 
ground  in  dispute;  that  they  (defendants)  be  adjudged  owners,  and 
entitled  to  all  the  said  Eikhorn  lode  on  the  dip  thereof  having  its 
apex  within  the  premises  described  in  said  agreement,  and  the  right 
to  mine  and  remove  the  same,  and  for  other  and  equitable  relief. 

The  plaintiffs,  answering,  deny  the  material  allegations  in  the 
amended  cross-complaint,  and  ask  that  it  be  dismissed,  at  defend- 
ants' costs,  and  for  further  and  equitable  relief.. 

Upon  the  trial  of  the  case  a  jury  was  requested  by  the  defendants  to 
try  the  cause,  and,  under  objection  of  plaintiffs,  the  court  impaneled 
a  jury,  and  of  his  own  motion  submitted  to  them  the  following  spe- 
cial questions : 

"Question  1.  Did  the  lessees  in  the  lease,  or  defendants,  enter  upon  the 
premises  in  dispute,  and  mine  and  extract  ore,  with  the  knowledge,  consent, 
and  by  authority  of  plaintiff  Lewis,  or  did  they  enter  without  his  knowledge, 
consent  or  acquiescence?  Anstoer.  They  entered  and  extracted  ore  with  his 
knowledge,  consent,  and  acquiescence.  Q.  2.  Did  the  plaintiffs,  or  either  of 
them,  by  themselves  or  their  agents,  receive  or  retain  the  two-fifths  royalty 
knowing  that  the  ore  was  extracted  by  the  defendants  and  Grant  from  the 
premises  in  dispute?  A.  Tiiey  did  receive  it  knowing  it  to  be  from  the 
ground  in  dispute.  Q.  8.  Did  the  original  verbal  agreement  for  the  lease  in- 
clude the  premises  in  dispute,  viz.,  all  ground  north-east  of  the  east  tunnel, 
and  Wcis  it  omitted  from  the  writing  either  by  mutual  mistake  or  fraud  of 
the  plaintiffs?  A.  Itdid.  and  was  omitted  by  mutuHl  mistake."  "Q.  5.  What 
is  the  value  of  the  ore  the  three  defendants  could  have  extracted  between 
date  of  service  of  injunction,  March  8, 1884,  and  July  1. 1884?  A.  $53,160. 
Q.  6.  And  what  was  the  extra  damage  by  being  driven  out  and  compelled  to 
drive  new  tunnels  to  reach  ore?    A.  •1.500." 

To  the  admission  of  the  last  two  questions,  to- wit,  5  and  6,  defend- 
ants objected  on  the  ground  that  the  equitable  issues  should  be  first 
settled,  and  assign  the  submission  of  all  of  said  questions  at  the  same 
time  to  the  same  jury  as  error.  In  support  of  this  alleged  error  the 
appellants  cite  Weber  v.  Marshall,  19  Gal.  457;  Lestrade  v.  Barth, 
Id.  660;  Arguello  y.  Edinger,  10  Cal.  160;  Harrison  Y.Juneau  Bank, 
17  Wis.  361 ;  and  Estrada  v.  Murphy,  19  Cal.  249.  In  Arguello  v.  Ed- 
inger,  supra,  the  action  was  ejectment,  and  the  issue  was  whether. a 
verbal  contract  of  sale,  with  delivery  of  premises,  could  be  set  up  aa 
a  defense  thereto.  In  sustaining  such  a  defense  Justice  Field  says: 
*'If,  upon  hearing  the  evidence,  the  court  should  determine  that  there 
was  ground  for  relief,  it  would  decree  specific  performance.  If  it 
should  refuse  the  relief,  it  would  call  a  jury  to  determine  the  issues 
upon  a  general  denial."  The  case  was  tried,  however,  upon  the 
general  denials,  the  demurrer  to  the  equitable  defense  having  been 
sustained.  This  question  of  practice  was  not  at  issue,  and  the  sug- 
gestion of  the  court  was  but  obiter.  In  Weber  v.  Marshall  the  ac- 
tion was  also  ejectment,  and  the  answer  contained  both  legal  and 
equitable  defenses.  Special  issues  involving  the  various  issues,  legal 
and  equitable,  were  all  submitted  to  the  jury  together,  against  the 
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objection  of  plaintiffs,  who  excepted  thereto  and  saved  their  ex- 
ception in  the  record.  The  court,  by  Baldwin,  J.,  say  the  submis- 
sion of  all  these  defenses  to  the  jury  was  irregular;  and  add  that  ii 
the  equitable  and  legal  matter  is  not  kept  distinct,  confusion,  embar- 
rassment, and  delay  will  ensue.  They  fail  to  say,  however,  that  the 
doing  so  is  more  than  an  irregularity;  and  state  with  especial  clear- 
ness that  a  new  trial  is  granted  for  error  in  the  decree  based  upon 
the  findings  of  the  jury.  In  Leatrade  v.  Barth  the  same  issues  in 
an  action  of  ejectment  were  submitted,  and  Field,  J.,  says  that  in 
Weber  v.  Marshall  such  practice  was  held  to  be  irregular;  but  as  no 
objection  was  taken  in  the  court  below,  the  irregularity  will  not  in- 
fluence the  decision  in  the  case  at  bar.  In  Estrada  v.  Murphy  the 
practice  does  not  seem  to  have  been  at  issue,  but  Justice  Field  in- 
dicates that  it  should  be,  as  he  had  done  in  Arguello  v.  Edinger,  In 
Harrison  v.  Juneau  Bank,  17  Wis.  350,  an  action  involving  the  re- 
formation of  a  contract,  with  issues  both  legal  and  equitable,  submit- 
ted to  a  jury  without  objection,  Dixon,  G.  J.,  says  that  the  correct 
practice  in  such  cases  no  doubt  is  to  try  the  equitable  cause  first,  and 
afterwards  the  legal;  but  as  thai)  practice  was  not  adopted,  we  see 
no  absolute  impracticability  in  the  course  pursued. 

To  the  expressions  contained  in  the  above  authorities  it  is  replied 
by  respondents  that  the  submission  of  special  issues  in  cases  essen- 
tially equitable  is  a  matter  of  discretion  with  the  court;  that  the  find- 
ings of  the  jury  thereon  are  simply  advisory,  and  not  binding  upon 
the  conscience  of  the  court;  and  that  the  utmost  doctrine  of  the  ad- 
judicated cases  is  that  such  a  practice  is  but  an  irregularity,  which 
has  never  been  adjudged  to  be  sufficient  ground  to  reverse  a  judgment. 

The  doctrine  of  the  advisory  character  of  such  a  practice  seems 
fully  determined  in  Basey  v.  Gnllagher,  20  Wall.  678.  Justice  Field 
there  says,  in  a  case  in  which  the  same  practice  was  adopted  as  in 
the  case  at  bar:  **The  court  is  not  bound  to  call  a  jury,  and  if  it  does 
call  one  it  is  only  for  the  purpose  of  enlightening  its  conscience,  and 
not  to  control  its  jucigment."  In  Lestrade  v.  Barth  it  is  said  that  this 
practice  is  only  adopted  when  the  evidence  is  very  contradictory  and 
the  question  turns  on  the  credibility  of  witnesses.  The  only  reason 
given  why  this  practice  is  not  proper  is  that  confusion,  embarassment, 
and  delay  may  ensue.  We  are  unable  to  see  that  any  of  these  ob- 
jections exist  in  the  case  at  bar.  In  the  only  case  (that  of  Weber 
V.  Marshall)  in  which  the  practice  has  been  actually  adjudicated,  it 
was  held  simply  an  irregularity  not  sufficient  to  justify  a  new  trial. 
We  have  graver  doubts  of  the  expediency  of  submitting  equitable  is- 
sues to  a  jury  at  ail  than  we  have  apprehension  of  confusion  or  de- 
lay in  submitting  both  legal  and  equitable  issues  to  a  jury  at  the  same 
time.  We  are  of  the  opinion  that  the  practice  rests  in  the  discretion 
of  the  court. 

.  The  appellants  assign  as  error  the  giving  of  the  following  instruC' 
tion: 
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"If  it  is  clearly  established,  to  the  satisfaction  of  the  Jury,  that  the  verbal 
understanding  and  agreement  of  the  parties  included  all  the  ground  lying 
north-easterly  from  the  east  tunnel,  and  that  the  same  was  omitted  from  the 
writing  by  mutual  mistake,  then  the  defendants  made  out  a  case  entitling 
them  to  a  reformation  of  the  written  lease  to  make  it  conform  to  the  verb^ 
agreement,  and  the  jury  should  find  on  that  issue  accordingly.*' 

This  is  claimed  as  error  because  it  does  not  say  that  these  facts 
should  appear  beyond  a  reasonable  doubt.  We  cannot  determine  the 
correctness  of  an  instruction  by  segregating  it  from  the  entire  charge, 
and  considering  it  alone.  In  the  second  instruction  the  court  charged 
the  jury  that  written  instruments  cannot  be  reformed  upon  a  proba- 
bility nor  preponderance  of  evidence,  but  only  upon  a  moral  certainty 
of  error.  In  the  first  instructions  the  jury  are  told  that  mistake  must 
appear  beyond  a  reasonable  doubt.  This  is  repeated  in  instruction 
Mo.  3.  We  think  the  charge  is  clear  and  explicit  as  to  the  doctriae 
of  reasonable  doubt. 

The  third  alleged  error  is : 

''The  finding  of  the  jury,  adopted  by  the  court,  that  the  original  verbal 
agreement  for  the  lease  included  tJie  ground  in  dispute,  and  that  it  was  omitted 
by  mutual  mistake,  is  not  supported  by  the  evidence;  and  that  there  is  no 
allegation  of  mutual  mistake  in  the  pleadings  upon  which  to  base  such  ev^ 
dence  or  finding.'* 

We  think  the  allegations  in  the  pleadings  are  snfiScient  to  sustain 
the  findings,  and  shall  consider  the  sufficiency  of  evidence.  This 
seems  to  be  the  important  question  in  the  case. 

In  reviewing  the  evidence  we  may  be  aided  by  segregating  the  ad- 
mitted from  the  dispoted  facts.  Mr.  Ervin,  the  chief  witness  for  the 
defense,  one  of  the  parties  defendant,  testifies : 

"I  am  very  familiar  with  the  hill,  [the  locus  in  qiw.]  Have  been  around 
it  three  years.  [Transcript,  164.]  I  first  knew  East  tunnel  in  May,  3882, 
[T.  166,]  [18  months  before  the  lease  was  executed.]  Austin  had  procured 
a  lease  which  was  not  satisfactory  to  us  with  reference  to  the  ground  and  the 
number  of  men.  The  ground  I  wanted  was  below  discovery  croppings,  which 
was  not  included  in  the  first  paper.  Before  the  lease  was  made  I  had  ex- 
amined only  the  surface  ground.  I  was  acquainted  with  the  other  side  of 
the  mountain,  and  tolerably  familiar  with  lessee^s  tunnel.  I  asked  Lewis  to 
be  allowed  to  work  more  men,  and  he  said:  *  I  cannot  do  this.  I  have  given 
you  all  yoii  wanted.  You  may  strike  something  where  you  would  make  $100 
a  day,^  etc.  The  restriction  on  the  number  of  men  was  all  that  remained 
unsatisfactory  at  the  time.  Austin  was  gone  five  or  ten  minutes  when  he 
went  with  the  paper." 

I.  I.  Lewis,  one  of  the  plaintiffs,  testified — 
^That  he  gave  a  lease  to  Austin,  one  of  the  defendants,  who  after  keeping 
it  a  week  returned  with  it,  and  said  his  partners  wanted  more  ground  than 
wasdescribed  therein.  He  [Austin]  said  they  wanted  the  ground  to  the  East 
tunnel.  I  n\ade  the  erasures  in  the  first  paper,  and  interlined  it  to  read:  *  On 
a  straight  line  from  shaft  No.  3  to  mouth  of  East  tunnel,'  [as  appears  in  the 
original  lease.]  I  had  copies  made  of  the  lease  as  amended.  Austin  went 
away,  and  on  the  next  day  returned  with  Ervin  and  Grant.  Austin  intro- 
duced Ervin  to  me.  We  signed  the  papers.  Ervin  remained  a  short  time» 
and  talked  about  the  ground." 
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From  this  evidence,  undisputed,  we  find  that  the  plaintiffs  were 
particularly  anxious  to  limit  the  work  of  defendants  to  three  men, 
and  within  a  prescribed  area ;  that  the  matter  of  the  East  tunnel  as 
a  limit  was  suggested  by  Austin,  one  of  the  lessees ;  that  the  original 
lease  was  in  the  possession  of  lessees  for  a  week  before  it  was  altered; 
that  Austin  was  familiar  with  the  premises  in  which  the  mine  was 
situated,  and  all  of  it;  that  Grant  worked  on  the  Elkhorn  mine,  of 
which  the  leased  premises  were  a  part;  that  after  keeping  the  orig- 
inal lease  a  week,  with  every  opportunity  and  motive  to  examine  the 
ground,  they  had  it  reformed,  extending  the  original  limits;  that  at 
the  time  the  reformed  lease  was  delivered  to  them  they  were  all  pres- 
ent;  that  Ervin  remained  some  time  after  he  had  received  a  copy  as 
amended,  and  talked  about  the  enterprise  with  Mr.  Lewis ;  and  that 
he  and  the  other  lessees  had  an  opportunity  and  abundant  leisure  to 
examine  its  contents;  and  that  after  all  this,  as  Ervin  testifies,,  the 
restriction  on  the  number  of  men  was  all  that  remained  unsatisfac- 
tory at  the  time. 

There  is  in  the  record  much  contradictory  evidence.  Mr.  Lewis 
swears  that  the  lease  was  read  and  compared  by  the  parties,  which 
Mr.  Ervin  fully  denies.  But  without  stopping  to  weigh  conflicting 
evidence,  and  accepting  the  above  testimony  of  Mr.  Ervin  as  true,  we 
may  presume  that  he  has  omitted  nothing  which  would  be  of  benefit 
to  the  defendants'  case. 

It  is  argued  that  the  conduct  of  the  plaintiffs  in  paying  money  to 
the  witness  Grant,  with  the  apparent  purpose  of  hiring  him  to  be 
absent  at  the  trial,  which  purpose  is  not  denied  or  explained  by  plain- 
tiffs, together  with  the  manner  in  which  the  affidavits  upon  which 
the  injunction  was  granted  were  obtained,  are  presumptions  against 
the  plaintiffs'  case  sufficient  to  justify  the  finding  of  the  jury.  The 
sentiments  of  the  court  are  entirely  in  accord  with  those  expressed 
by  the  attorneys  for  respondents  as  to  the  reprehensible  character  of 
such  practices.  Fortunately  for  the  reputation  of  the  profession,  we 
find  no  cases  in  the  American  reports  where  it  has  been  necessary 
to  consider  the  weight  of  this  class  of  presumptions  in  the  trial  of 
causes,  and  we  are  glad  to  be  able  to  say  that  no  attorney  or  counsel 
of  record  connected  with  this  case  is  responsible  for  such  a  necessity 
now.  Best  on  Principles  of  Evidence  (section  411)  says  that  in  the 
case  of  Annesley  v.  Earl  of  Anglesea,  17  How.  St.  Tr.  1480,  in  which 
the  defendant  caused  the  plaintiff  to  be  kidnaped  and  sent  to  sea,  and 
afterwards  endeavored  to  take  away  his  life  upon  a  false  charge  of 
murder,  one  of  the  judges  say  that  these  facts  spoke  more  strongly 
in  proof  of  plaintiff's  case  than  a  thousand  witnesses.  The  case 
was  undoubtedly  an  aggravated  one,  and  the  doctrine  stated  with  ex- 
ceptional, force.  1  Phillips  on  Evidence  (volume  1,  p.  *639)  says: 
"Where  a  person  is  proved  to  have  suppressed  any  species  of  evi- 
dence, the  presumption  will  arise  that  if  the  truth  had  appeared  it 
would  have  been  against  his  interest,  and  that  his  conduct  is  at- 
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tributable  to  his  knowledge  of  this  oircamstance."  Apply  this  rule, 
and  admitting  that  the  evidence  of  Grant  if  present  would  have  fully 
corroborated  that  of  Ervin,  we  are  of  the  opinion  that  the  facts,  as 
admitted  by  Ervin  and  corroborated  by  Grant,  would  not  be  suf- 
ficient to  authorize  the  reforming  of  the  lease.  The  fact  that  defend- 
ants were  well  acquainted  with  the  ground,  and  had  ample  oppor- 
tunity to  know  the  precise  language  of  the  lease, — opportunities 
which  they  ought  to  have  improved,  if  they  did  not, — leaves  a  doubt 
in  the  mind  of  the  court,  which  they  think  is  a  reasonable  one,  that 
any  mistake  was  made  as  to  the  terms  of  the  lease  or  the  premises 
described  in  it.  In  Hearne  v.  Marine  Ins.  Co.,  20  Wall.  490,  the 
court  say:  "The  party  alleging  mistake  must  show  exactly  in  what 
it  consists  and  the  correction  that  should  be  made.  The  evidence 
must  be  such  as  to  leave  no  reasonable  doubt  in  the  mind  of  the 
court  as  to  either  of  these  points;  the  mistake  must  be  mutual  and 
common  to  both  parties.  It  must  appear  that  both  have  done  what 
neither  intended."  To  the  same  effect  are  Cox  v.  Woods,  7  Pac.  Rep. 
722;  Mead  v.  Westchester  Fire  Ins.  Co.,  64  N.  Y.  453;  Wachendorf 
V.  Lancaster,  14  N.  W.  Rep.  316;  Fowler  v.  Adams,  13  Wis.  459; 
Lake  V.  Meacham,  Id.  355;  2  Pom.  Eq.  Jur.  §  859;  1  Story,  Eq. 
Jur.  §§  152-157. 

The  respondents  argue  that  it  being  admitted  that  the  apex  of  the 
ore  body  in  dispute  is  within  the  area  described  in  the  lease,  the  les- 
sees have  the  right  to  follow  the  vein  outside  their  side  lines  into  the 
disputed  ground.  After  an  examination  of  the  authorities  cited  in 
support  of  this  theory,  we  are  of  the  opinion  that  the  lease  gives  the 
defendants  a  license  to  remove  ore  from  within  the  prescribed  limits, 
and  does  not  constitute  a  grant  which  authorizes  the  defendants  to 
follow  the  vein  outside  of  the  area  described  in  the  lease. 

The  appellants  urge  that  the  fourth  instruction  was  error,  to-wit: 
"If  the  jury  find  that  Lewis  told  the  lessees  that  their  lease  extended  to 
the  east  tunnel,  and  the  lessees  so  believing  went  to  work  therein  with  the 
knowledge  of  the  plaintiffs,  and  developetl  an  ore  body;  and  that  plaintilTs 
received  their  royalty  from  the  ore  sold  therefrom;  and  that  the  defendants 
expended  a  large  amount  of  labor  thereon,  so  that  at  the  time  of  the  com- 
mencement of  this  suit  there  was  ore  of  the  value  of  ten  thousand  dollars  on 
the  dump  extracted  by  them, — then  Lewis  and  the  plaintiffs  would  be  es- 
topped and  prevented  from  claiming  that  the  lease  did  not  include  the  ground 
in  the  east  tunnel." 

The  appellants  claim  that  this  instruction  is  error  in  that  it  fails 
to  state  that  the  party  to  be  estopped  must  have  had  knowledge  that 
his  conduct  or  representations  were  false,  and  that  the  party  claim- 
ing the  benefit  of  the  estoppel  was  ignorant  of  the  truth,  and  hon- 
estly relied  and  acted  upon  the  statement  or  act  which  is  claimed 
to  work  the  estoppel.  We  think  the  authorities  clearly  establish  that 
this  instmction  is  error.  While  nnder  a  mutual  mistake,  nn^er  the 
circumstances  of  this  case,  the  interest  of  the  defendants  in  the  ore 
upon  the  dump  at  .the  time  they  received  notice  of  the  mistake  would 
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probably  be  determined  by  the  terms  of  the  lease,  yet  we  think  the 
adjudicated  cases  would  not  extend  the  estoppel  beyond  that  limit. 
Brewer  v.  Boston,  etc.,  R.  Co.,  5  Mete.  478 ;  S.  C.  39  Amer.  Dec.  694; 
6  Wait,  Act.  &  Def.  683,  689,  703,  707.  714;  Moiriaon  Y.Caldwell, 
6  T.  B.  Mon.  426;  S.  C.  17  Amer.  Dec.  84,  94;  McGarrity  v.  By- 
ington,  12  Cal.  431;  Stuart  y.Luddington,  10  Amer.  Dec.  650,  652; 
Finnegan  v.  Carraher,  47  N.  Y.  500;  Herm.  Estop.  §§  413,  416,  439 ; 
Bigelow,  Estop.  §§  480,  531,  548;  Reynolds  v.  Mutual  fire  Ins.  Co., 
6  Amer.  Rep.  337;  Hefner  v.  Vandolah,  57  111.  520;  S.  C.  11  Amer. 
Eep.  43 ;  Steel  v.  Smelting  Co.,  106  U.  S.  456;  8.  0. 1  Sup.  Ct.  Sep. 
389;  ^rant  v.  Virginia  Coal  dk  Iron  Co.,  93  U.  8.  326;  Corning  r. 
Troy  I.  d  N.  Factory,  40  N.  Y.  203. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Hats,  C.  J.,  concurring.     Bbodbrige,  J.,  expressing  no  opinion. 
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BUPREME  COURT  OF  CALIFORNIA. 


(68  Cal.  651) 

People  r.  Nobth  Pacific  Coast  E.  Co*     (No.  11,298.) 
Filed  February  24. 1886. 

Taxb8— Collection  op  Tax  on  Railroad— Delinquent  Taxes,  Interest  on. 
In  a  suit  to  repover  delinquent  taxes  assessed  against  a  railroad  operated  in 
more  than  one  county,  under  the  Political  Code  of  California,  §  3o70,  on  re- 
covery of  judgment  by  the  plaintiff,  it  is  not  entitled  to  recover  interest  on 
the  taxes  at  the  rate  of  2  per  cent,  per  month  from  the  time  they  became  de- 
linquent. 

Commissioners'  decision. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San 
Francisco. 

W.  T.  Baggett  and  James  A.  Way  mire,  for  appellant. 

W.  H.  L.  Barnes,  for  respondent. 

Belcher,  C.  C.  This  ip  an  action  to  recover  taxes  assessed  for  the 
year  1883  upon  the  defendant's  railroad,  situated  in  Marin  and  So- 
noma counties.  The  action  was  commenced  under  the  provisions  of 
section  3670  of  the  Political  Code,  and  in  the  court  below  judgment 
was  entered  in  favor  of  the  plaintiff  for  the  full  amount  claimed  for 
taxes,  with  5  per  cent,  added  for  non-payment  and  10  per  cent,  for 
counsel  fees  and  for  costs.  The  appeal  is  by  the  plaintiff,  and  the 
only  question  presented  for  decision  is,  was  the  plaintiff  also  entitled 
to  recover  interest  on  the  taxes  at  the  rate  of  2  per  cent,  per  month 
from  the  time  they  became  delinquent?  The  question  is  answered 
by  the  Political  Code. 

In  1883  an  act  was  passed  by  the  legislature  amending  sections 
3664  and  3665  of  that  Code,  and  adding  thereto  other  sections  num- 
bered consecutively  up  to  3671.  St.  &  Amend.  Codes  1883,  p.  65. 
By  these  sections  full  provision  is  made  for  the  assessment  of  all  rail- 
roads operated  in  more  than  one  county  in  this  state,  and  the  collec- 
tion of  the  taxes  levied  upon  such  assessments.  The  assessment  is 
to  be  made  by  the  state  board  of  eqaalization  in  the  month  of  August, 
and  within  10  days  after  the  third  Monday  of  that  month  the  board 
is  to  apportion  the  total  assessments  to  the  counties,  or  cities  and 
counties,  in  which  the  roads  are  located.  The  board  must  prepare 
each  year  a  book,  to  be  called  "Record  of  Assessment  of  Railways," 
in  which  must  be  entered  each  assessment  made  by  the  board;  and 
another  book,  to  be  called  "Record  of  Apportionment  of  Railway  As- 
sessments," in  which  must  be  isntered,  among  other  things,  the  total 
assessment,  and  the  amount  of  the  apportionment  of  such  assessment 
to  each  county,  and  city  and  county.  Duplicates  of  these  two  books 
are  to.  be  made  and  transmitted  to  the  comptroller  of  state,  and  they 
"constitute  the  warrant  for  the  comptroller  to  collect  the  state  and 
county,  and  city  and  county,  taxes  levied  upon  such  property  assessed 
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by  the  board."  Within  10  days  after  the  fourth  Monday  in  October 
the  comptroller  is  required  to  publish  a  notice  that  he  has  received 
the  "duplicates/'  and  that  the  taxes  are  payable  and  will  be  delin- 
quent on  the  last  Monday  of  December,  at  6  o'clock  p.  m.,  and  that 
unless  paid  to  the  state  treasurer,  at  the  capitol,  prior  thereto,  5  per 
cent,  will  be  added  to  the  amount  thereof.  All  taxes  not  paid  before 
the  time  named  are  delinquent,  and  thereafter  there  must  be  col- 
lected by  the  state  treasurer,  or  other  proper  officer,  an  addition  of 
6  per  centum.  After  the  first  Monday  of  February. of  each  year  the 
comptroller  is  required  to  commence  an  action  in  the  proper  court,  in 
the  name  of  the  people  of  the  state,  to  collect  the  delinquent  taxes, 
and  the  form  of  the  complaint  to  be  used  by  him  is  prescribed. 

In  the  complaint  it  is  alleged  that  the  defendant  is  indebted  to  the 
plaintiff  for  state  and  county  taxes  in  certain  sums,  ''with  five  per  cent, 
added  for  non-payment, "  and  judgment  is  asked  for  the  several  sums 
named.  If  in  such  action  plaintiff  recovers  judgment,  there  must 
be  included  in  the  judgment,  as  counsel  fees,  such  sum  as  the  court 
may  determine  to  be  reasonable  and  just. 

In  all  of  these  provisions,  as  is  seen,  nothing  is  said  about  inter- 
est, and  it  is  not  claimed  for  appellant  that  they  authorize  the  col- 
lection of  interest.  But  it  is  urged  that  under  section  3803  of  the 
same  Code  interest  at  the  rate  of  2  per  cent,  per  month  on  certain 
delinquent  taxes  may  be  collected,  and  that  tbat  section  should  be 
construed  to  apply  to  taxes  such  as  are  sued  for  in  this  action.  We 
are  satisfied  that  the  section  cannot  be  so  construed.  It  refers  only 
to  the  delinquent  taxes  mentioned  in  the  sections  immediately  pre- 
ceding it,  and  has  no  application  to  other  taxes  than  those  so  men* 
tioned.  Harper  v.  Rome,  53  Cal.  236  ;  Lake  Co.  v.  Sulphur  Bank  Q. 
M.  Co.,  4  Pac.  Eep.  876.  If  it  had  been  intended  that  interest 
should  be  collected  on  all  taxes  which  the  comptroller  might  sue  for 
and  recover,  the  complaint,  formulated  by  the  legislature  for  their 
collection,  would,  in  our  opinion,  have  demanded  judgment  for  that 
interest,  as  well  as  for  the  "five  per  cent,  added  for  non-payment." 

The  judgment  should  be  affirmed. 

We  concur :     Searls,  C.  ;  Foote,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


Digitized  by 


Google 


Cttl.J  IN   RE  COWDERY.  47 

(69  Cal.  32) 

In  re  Cowdery.     (No.  11,255.) 
Filed  February  27. 1886. 

Attobnets  at  Law— Disbarment  for  Unprofessional  Conduct. 

An  attorney  at  law  who  held  the  office  of  the  city  and  county  attorney 
for  San  Francisco,  and  had  the  management  of  all  its  cases,  is  guilty  of  un- 

Erofessional  conduct,  and  yiolation  of  his  oath  as  attorney  and  counselor  at 
iw,  if,  after  his  office  has  expired,  he  accepts  a  retainer  in  one  of  the  city 
cases  of  which  he  had  charge,  on  the  side  opposed  to  the  city,  though  he  per- 
form no  services  for  this  retainer  other  than  that  he  agrees  not  to  disclose  a 
point  arising  in  the  case,  and  within  his  knowledge,  which  would  be  favor- 
able to  the  city  and  probably  fatal  to  the  suit  of  the  other  party.*  Myrick,  J., 
dissenting. 

In  bank.     Proceeding  for  disbarment  of  attorney. 

William  Matthews,  E.  R.  Taylor,  and  H.  J.  Tilden,  for  prosecution. 

Thornton,  J.  J.  E.  Gowdery,  at  the  times  hereafter  mentioned  and 
prior  thereto  an  attorney  and  counselor  of  this  court,  is  accused  as 
follows:  That  Cowdery  was  in  December,  1881,  the  attorney  and 
counselor  of  the  city  and  county  of  San  Francisco,  and  continued  so 
to  be  up  to  the  fifth  day  of  January,  1883;  that  while  he  was  such 
attorney  and  counselor  he  took  appeals  in  the  cases  of  Bonnet  v.  City 
and  County  of  San  Francisco  and  Parker  v.  Same  from  the  judgments 
which  had  been  given  and  made  in  each  of  said  cases  against  the 
city  and  county,  which  appeals  were  pending  at  the  expiration  of  his 
term  of  office;  that  after  the  expiration  of  his  term  of  office,  and  in 
April,  1883,  he  informed  one  D.  H.  Whittemore,  also  an  attorney  and 
counselor  of  this  court,  that  there  was  a  point  in  each  of  said  causes 
which  would  be  fatal  to  the  respondents  if  it  was  presented  to  this 
court;  that  thereupon  Whittemore,  in  consideration  that  he  would 
not  disclose  the  point  to  his  successor  in  office,  and  would  not  be  re- 
tained by  said  city  and  county  to  represent  it  in  either  of  said  cases, 
paid  to  him  $100;  that  he  agreed  in  consideration  of  such  payment 
and  promised  Whittemore  that  he  would  not  disclose  to  any  person 
the  point,  and  would  not  permit  himself  to  be  retained  in  either  of 
said  cases  by  the  city  and  county;  that  he  performed  no  professional 
or  other  services  for  this  payment,  and  that  it  was  not  expected  that 
he  should ;  that  at  the  time  of  the  said  agreement  and  said  payment 
both  Cowdery  and  Whittemore  believed  that  said  point  if  presented 
to  this  court  would  result  in  reversing  the  judgments  above  mentioned ; 
that  by  reason  of  the  foregoing  Cowdery  has  violated  his  oath  as 
attorney  and  counselor  at  law,  and  the  duties  imposed  on  him,  and 
should  be  removed  from  his  office  as  attorney  and  counselor. 

In  his  answer  Cowdery  denies  the  following  averments :  That  he 
ever  told  Whittemore  that  there  was  a  point  in  either  of  the  cases 
above  mentioned  which  would  be  fatal  if  presented  to  the  supreme 
court;  that  Whittemore,  in  consideration  that  respondent  would  not 
disclose  such  or  any  point  to  his  successor  in  office,  and  would  not  be 

*  See  note  at  end  of  case. 


Digitized  by 


Google 


48  PACIFIC  REPOBTEE.  [Cal. 

retained  by  the  city  and  county  to  represent  her  in  either  of  said  cases, 
paid  to  him  $100;  that  in  consideration  of  the  payment  of  this  sum 
of  money  he  promised  Whittemore,  or  any  otiicr  person,  that  he 
would  not  disclose  to  any  person  any  point  in  the  cases,  or  either  of 
them ;  that  at  the  time  of  the  agreement  between  him  and  Whittemore 
he  (Cowdery)  believed  that  the  point  alluded  to  would  result  in  re- 
versing the  judgment  in  each  or  either  of  these  causes. 

On  the  issues  joined  the  cause  came  on  for  trial  in  this  court. 

The  statute  of  this  state  provides  that  ''every  person  on  his  admis- 
sion [as  attorney  and  counselor  at  law]  must  take  an  oath  to  support 
the  constitution  of  the  United  States,  and  the  constitution  of  the 
state  of  California,  and  to  faithfully  discharge  the  duties  of  an  attor- 
ney and  counselor  at  law  to  the  best  of  his  knowledge  and  ability. 

*  *     *"     Section  278,  Code  Civil  Proc. 

It  is  provided  in  section  282,  Code  Civil  Proc,  inter  alia,  that  it  is 
the  duty  of  an  attorney  and  counselor  at  law:  "(1)  To  support  the 
constitution  and  laws  of  the  United  States  and  of  this  state.  *  *  * 
(5)  To  maintain  inviolate  the  confidence,  and  at  every  peril  to  himself 
to  preserve  the  secrets,  of  his  client." 

In  section  287,  Code  Civil  Proc,  it  is  provided  that  "an  attorney 
or  counselor  may  be  removed  or  suspended  by  the  supreme  court,  or 
any  department  thereof,  or  by  any  superior  court  of  the  state,  for 
either  of  the  following  causes,  arising  after  his  admission  to  practice : 

*  *  *  "(2)  *  *  *  Any  violation  of  the  oath  taken  by  him,  or 
of  his  duties  as  such  attorney  and  counselor." 

The  duties  of  an  attorney  and  counselor  at  law  spring  from  his  ob- 
ligations,  and  those  obligations  are  defined  and  limited  by  law.  One 
of  the  principal  obligations  which  bind  him  is  that  of  fidelity,  under 
all  circumstances,  to  his  client;  the  maintaining  inviolate  the  con- 
fidence reposed  in  him  by  those  who  employ  him;  and,  at  every  peril 
to  himself,  to  preserve  the  secrets  Of  his  client.  Sectipn  282,  Code 
Civil  Proc.  This  obligation  is  a  very  high  and  stringent  one.  If  it 
is  ever  relaxed  it  is  under  exceptional  circumstances,  wliich  rarely 
occur.  If  relaxed  without  the  consent  of  the  client,  it  is  of  most  in- 
frequent occurrence.  The  public  is  interested  in  the  strict  mainte- 
nance of  this  obligation,  for  without  it  there  can  be  no  assurance  that 
the  duties  which  devolve  upon  such  officials  as  ministers  of  justice 
will  be  properly  discharged.  It  is  essential  to  the  administration  of 
justice,  and  of  the  respect  which  the  tribunals  for  its  administration 
should  command,  that  these  officers  should  discharge  with  the  high- 
est fidelity,  and  with  the  utmost  good  faith,  the  responsible  duties 
which  devolve  on  them. 

The  following  facts  are,  in  our  opinion,  established  in  the  cause : 

The  respondent  in  December,  1881,  entered  upon  the  discharge  of 

his  duties  as  attorney  and  counselor  for  the  city  and  county  of  San 

Francisco,  having  been  elected  to  that  position  at  an  election  held  a 

short  time  before.     He  continued  to  be  such  attorney  until  the  first 
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Monday  in  January,  1883»  (fifth  of  that  month,)  when  bis  term  ex- 
pired. When  he  went  into  office  there  were  a  large  number  of  cases 
pending,  (some  800,)  in  which  the  city  and  county  was  a  party,  in- 
volving street  work,  and  which  were  in  his  office;  that  he  was  unable 
to  make  himself  acquainted  with  the  merits  of  all  these  cases  during 
his  one  year's  incumbency;  that  he  was  not  acquainted  with  the  two 
oases  whose  titles  are  given  above;  these  two  cases  were  pending 
when  respondent  took  office ;  they  had  been  tried  in  the  court  below, 
and  judgments  had  been  rendered  against  the  city,  and  motions  for 
new  trials  had  been  made  and  denied;  that  he  knew  nothing  of  the 
facts  or  law  points  involved  in  them,  but  determined  to  appeal  them 
as  a  matter  of  official  care  and  caution,  and  directed  his  assistants 
to  appeal  all  cases  to  this  court  which  were  in  a  condition  to  be  ap- 
pealed; that  the  two  cases  aforementioned  were,  with  others,  so  ap- 
pealed, and  the  transcripts  brought  up  to  this  court:  that  in  Decem- 
ber, 1882,  D.  H.  Whittemore  called  on  him,  and  asked  him  to 
stipulate  to  advance  these  causes  on  the  calendar  of  this  court;  i\ia>i 
he  refused  to  stipulate,  saying  that  he  did  not  wish  to  hamper  his 
successor,  who  would  in  a  few  days  come  into  office;  that  he  never 
knew  at  any  time  anything  of  the  testimony  or  of  the  questions  of 
law  or  fact  involved  in  the  cases,  and  had  never  read  the  transcript, 
and  knew  nothing  of  the  testimony  in  either  of  these  cases;  that  in 
a  report  sent  to  the  board  of  supervisors,  and  signed  by  him  as  such 
attorney  and  counselor,  these  cases  were  mentioned  as  pending  in 
the  supreme  court;  but  though  this  report  was  signed  by  him,  he  had 
never  read  it,  and  did  not  know  its  contents.  On  or  about  the 
twelfth  day  of  April,  1883,  he  met  Whittemore  on  Montgomery  street, 
in  the  city  of  San  Francisco,  and  had  a  conversation  with  him. 

The  supreme  court  on  the  tenth  of  April,  1883,  affirmed  the  judg- 
ment in  the  Bonnet  and  Parker  Cases  e^hovQ  mentioned.  Eespondent 
was  aware  of  this  when  he  had  the  conversation  with  Whittemore  on 
the  twelfth  of  same  month.  He  said  to  Whittemore :  "Hello !  You 
have  won  your  Parker  Case.  Now  you  have  won  your  case,  how  are 
you  going  to  get  your  money?  Does  not  the  Brickwedel  decision  cut 
you  off?"  He  said  he  would  see  about  getting  his  money,  and  I  said : 
"Whittemore,  did  they  raise  the  point  on  you  that  I  raised  in  the 
Blum  and  Lieu  Case, — that  there  was  not  sufficient  allegation  of  pres- 
entation of  claim  to  the  board  of  supervisors  before  suit. "  He  said : 
"No;  there  is  nothing  in  that  point  any  way.  The  supreme  court  has 
decided  it  twice  in  the  Gurney  and  Parker  Cases,  and  I  care  nothing 
about  it.  If  there  is,  there  could  only  be  a  delay  for  a  new  trial;  it 
is  nothing  on  the  merits.  As  a  matter  of  fact,  the  complaint  alleged 
presentation  and  rejection  by  the  supervisors,  and  the  court  had  found 
in  both  cases  that  the  claims  had  been  presented  and  rejected."  After 
some  remarks  about  one  Sam  Davis  buying  the  judgments,  he  (Whitte- 
more) said  to  him :  "Are  you  in  a  position  to  accept  a  fee  in  this 
case"  to  which  respondent  replied:  "Yes;  I  have  had  nothing  to  do 
v.lOp.no.l — 4 
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with  the  cases,  and  know  nothing  about  them,  and  had  not  been  em- 
ployed by  the  city,  and  I  thought  I  was  in  a  condition  to  accept  a 
fee."  Respondent  said  at  the  same  time:  "Mr.  Whittemore,  I  can 
do  nothing  against  the  city  in  this  case,  and  I  dp  not  want,  for  ap- 
pearance sake,  to  be  consulted  in  them."  He  (Whittemore)  said  he 
did  not  want  him  to  do  anything  in  the  case.  All  that  he  wanted 
was  that  he  should  not  be  employed  against  him.  Respondent  said : 
"All  right.  The  city  had  not  attempted  to  employ  me,  and  she  had 
got  other  counsel,  and  that  I  would  accept  $100."  On  the  same  day 
L  the  next  this  money  was  sent  by  Whittemore  to  respondent.  After 
this  employment  Cowdery  had  nothing  further  to  do  with  the  cases. 
He  offered  to  give  any  information  to  his  successor,  Craig,  about  any 
cases  in  his  ofBce.  Isaac  N.  Thome  had  the  management  of  these 
and  other  street  cases  as  an  assistant  to  Cowdery,  and  Thome  was 
directed  to  give  all  information  about  these  and  all  other  cases  in  the 
office  to  Craig.  It  does  not  appear  that  any  information  was  ever 
giVen  to  Craig  by  either  of  them  in  relation  to  the  Bonnet  and  Parker 
Cases.  Respondent  was  a  salaried  officer  of  the  city  and  county,  and 
received  all  the  salary  due  him.  He  was  furnished  with  assistants, 
who  also  were  paid  salaries  during  their  employment  as  assistants. 

It  is  contended  that  Cowdery  violated  his  duty  as  attorney  and 
counselor  in  accepting  this  employment  from  Whittemore  in  the  Boti" 
net  and  Parker  Cases  after  having  had  control  of  them  as  the  attorney 
and  counselor  for  the  city ;  that  having  been  the  attorney  and  counsel 
of  said  city  while  the  causes  were  pending,  he  could  not  accept  any 
employment  in  regard  to  them  which  would  put  him  in  a  position 
hostile  to  his  former  client.  On  the  other  hand,  the  contention  is 
that  Cowdery  having  acquired  no  knowledge  of  the  facts,  and  received 
no  confidential  communications  from  his  client  in  the  cases  after  the 
expiration  of  his  term  of  office,  he  was  at  liberty  to  be  employed  by 
the  adverse  party. 

The  questions  arising  on  these  contentions  have  been  elaborately 
argued,  and  are  before  us  for  decision. 

The  case  of  Cholmondeley  v.  Clinton,  19  Ves.  261,  S.  C.  1  Coop. 
80,  is  cited  on  behalf  of  respondent.  In  this  case  a  motion  was 
made  by  defendant  for  an  injunction  restraining  the  plaintiff.  Earl 
Chulmondeley,  from  employing  William  Montriou  as  his  solicitor  in 
the  action  above  entitled,  or  as  his  attorney  or  solicitor  in  any  other' 
suit  in  equity  or  action  at  law  commenced,  or  to  be  commenced,  by 
Earl  Cholmondeley  against  Lord  Clinton,  in  respect  of  any  estates  or 
property  the  title  whereof  came  to  the  knowledge  of  Montriou  as  the 
clerk  of  William  Seymour,  one  of  the  defendants,  while  he  was  the 
attorney  and  solicitor  of  the  defendant,  Lord  Clinton,  or  which  came 
to  the  knowledge  of  Montriou  as  solicitor  for  Lord  Clinton  while  in 
partnership  with  Seymour,  or  with  Seymour  &  Squibb;  and  also  re- 
straining Montriou  from  acting  as  solicitor  or  attorney  for  plaintiff 
in  any  suits  or  actions,  and  from  communicating  to  the  plaintiff,  his 
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counsel,  solioitors,  attorneys,  or  agents,  any  information  relating  to 
the  matters  in  dispute  in  suob  suits  or  actions  which  has  come  to  the 
knowledge  of  Montriou  as  clerk  to  Seymour,  or  as  solicitor  to  Lord 
Clinton,  as  above  mentioned.  It  appeared  that  Montriou  had  been 
clerk  with  Seymour  and  afterwards  his  partner.  Subsequentlj'  Squibb 
was  taken  into  the  partnership.  During  the  period  that  Montriou  was 
clerk  for  Seymour  the  latter  was  solicitor  for  Lord  Clinton.  While 
the  partnerships  existed  he  and  Seymour,  and  subsequently  he  and 
Seymour  &  Squibb,  were  solicitors  for  Lord  Clinton.  In  1812,  dur- 
ing the  period  above  mentioned,  the  bill  in  this  suit  was  filed  to  re- 
cover considerable  estates  of  Lord  Clinton,  in  the  counties  of  Devon 
and  Cornwall,  claimed  by  the  plaintiff;  and  Montriou,  while  clerk 
and  partner  with  Seymour,  became  intimately  acquainted  with  the 
afSairs  and  property  of  Lord  Clinton,  and  the  titles  of  the  estates, 
the  subject  of  the  suit,  preparing  abstracts,  deeds,  etc.,  relating  to 
them,  and  Seymour  conferred  with  him  upon  the  title  and  the  de- 
fense. The  answer  was  prepared  in  1812.  The  partnership  was 
dissolved  some  time  in  1813  as.to  Montriou,  who  in  December,  1814, 
communicated  his  appointment  to  be  solicitor  to  the  plaintiff,  Earl 
Gholmondeley,  for  conducting  his  suits  against  Lord  Clinton. 

It  was  stated  in  the  affidavits  of  Seymour  and  Squibb,  and  two  of 
their  clerks,  that  Montriou,  as  such  clerk  and  partner,  acquired  such 
information  touching  the  titles,  estates,  and  affairs  of  Lord  Clinton, 
and  his  defense,  etc.,  as  would,  in  the  judgment  and  belief  of  affiants, 
render  bis  being  concerned  in  the  management  of  the  suit  as  solicitor 
for  the  plaintiff  highly  prejudicial  and  injurious  to  Lord  Clinton;  and 
they  could  point  out  particulars  did  they  not  believe  tbat  they  should 
thereby  produce  great  part  of  the  mischief  which  the  application  for  an 
injunction  was  intended  to  avert.  Montriou*s  affidavit  stated  that  be 
was  never  consulted  confidentially  by  Lord  Clinton,  while  Seymour 
was;  that  Seymour  had  the  whole  management  and  control  of  the 
case;  all  letters  were  confidential,  and  addressed  to  him;  and  all 
deeds,  papers,  etc.,  relating  to  the  estates  were  collected  by  Seymour, 
in  1812,  and  secured  in  his  private  office.  He  admitted  his  acquaint- 
ance with  some  of  Lord  Clinton's  affairs.  When  he  was  clerk  he 
revised  an  old  abstract  relating  to  the  estates  in  question,  but  did  not 
recollect  that  he  prepared  any  deeds,  etc.,  or  that  Seymour  conferred 
with  him  on  the  title  further  than  by  informing  him  of  plaintiff's 
claim  and  the  objection  on  which  it  was  founded;  admitted  that  he 
was  well  acquainted  with  the  abstract  of  defendant's  title,  which  does 
not  contain  any  deed  or  statement  not  appearing  on  the  pleadings ; 
that  the  application  to  become  plaintiff's  solicitor  came  from  plaintiff's 
agent.  He  denied  that  he  possessed  any  information  acquired  as 
clerk  or  partner  tbat  would,  in  bis  judgment  or  belief,  render  his  being 
concerned  for  plaintiff  highly  prejudicial  to  the  defendant;  and  stated 
tbat  the  treaty  for  the  dissolution  of  partnership  commenced  and  was 
concluded  very  soon  after  Lord  Clinton  appeared  to  the  bill  in  No- 


Digitized  by 


Google 


52  PACIFIC  REPORTER,  [Cal. 

vember,  1812.  It  was  admitted  that  one  stipulation  in  the  articles 
of  dissolution  was  that  Montriou  should  not  act  as  solicitor  for  Lord 
Clinton.  In  deciding  the  case  the  lord  chancellor  discussed  many 
points  regarding  the  relation  of  attorney  and  client,  and  closed  his 
opinion  as  follows,  as  reported  in  19  Ves. : 

**Upon  many  of  tlie  grounds  that  have  been  agitated,  I  shall  not  give  any 
judgment.  I  shall  decide  this  case  upon  the  dry  question  whether  this  plain^ 
tiff  has  a  legal  right  to  employ  Mr.  Montriou,  and  whether  he  has  a  legal 
right  to  accept  that  era plo/ment.  With  regard  to  the  propriety  or  delicacy  of 
conduct  I  do  not  sit  in  this  place  to  communicate  ray  opinion  upon  such  sub- 
jects; and  therefore  shall  follow  the  example  of  Lord  Thurlow,  who,  upon 
a  question  as  to  the  interest  of  a  debt,  which  a  noble  lord  then  sitting  by  him 
admitted  he  ought  to  pay,  said  he  should  decide  only  on  the  legal  right;  de- 
siring that  the  arguments  of  propriety  and  delicacy,  submitted  to  him  as  lord 
chancellor  for  his  legal  judgment,  should  be  addressed  to  that  noble  lord  him- 
self. So  I  shall  refer  the  arguments  addressed  to  me  upon  those  motives  of 
propriety  and  delicacy  to  tlie  plaintiff  and  Mr.  Montriou,  and  shall  consider 
only  tlie  dry  question  whether  the  attorney  of  the  plaintiff,  being  removed, 
not  by  the  discharge  of  the  plaintiff,  can,  in  that  very  cause  in  which  he  had 
been  employed  by  him,  become  the  attorney  for  the  defendant.  That  depends 
upon  a  principle  applying  to  cases  both  in  this  court  and  at  law,  upon  which 
I  shall  soon  have  an  opportunity  of  consulting  the  judges,  and  will  then  give 
my  opinion  on  that  question  of  law;  again  disavowing  a  right  to  give  my 
opinion  upon  any  other  view  of  this  case." 

'*The  lord  chancellor,"  on  a  subsequent  day,  '* declared  the  unani- 
mous opinion  of  all  the  judges  and  the  barons  of  the  exchequer;  the 
master  of  the  rolls  and  the  vice-chancellor  agreeing  with  his  lord- 
ship that  an  attorney  or  solicitor  is  not  at  liberty  to  act  in  the  man- 
ner proposed  bv  Mr.  Montriou;  and  that,  having  thus  left  the  cause, 
he  is  not  in  the  situation  of  a  solicitor  discharged  by  the  client,  and 
therefore  cannot  become  the  solicitor  for  the  other  party  in  the  same 
cause."     19  Ves.  275,  276. 

The  report  in  1  Coop.  80,  is  substantially  the  same,  but  in  stating 
the  result  of  his  cousultation  with  the  law  judges  he  used  this  lan- 
guage : 

"His  lordship  this  day  stated  that  he  had  requested  the  chief  justices  of  the 
courts  of  king's  bench  and  common  pleas,  and  the  chief  baron  of  the  ex* 
chequer,  to  inform  him  of  the  opinions  of  their  respective  courts  upon  the 
above  point;  that  he  had  been  informed  by  Lord  Ellenbouough  and  Lord 
Chief  Justice  Gibbs  that  the  opinions  of  their  two  courts  were  that  an  at- 
torney could  not  be  allowed  so  to  act;  that  he  had  also  spoken  to  the  master 
of  the  rolls  and  the  vice-chancellor,  and  that  they  concurred  in  the  opinion; 
but  he  hiid  not  yet  been  able  to  learn  the  opinion  of  the  court  of  exchequer, 
which,  however,  he  would  communicate  as  soon  as  he  received  it." 

February  3,  1«15:  "This  morning  the  lord  chancellor  informed  the  counsel 
in  this  cause  that  since  the  subject  was  last  mentioned  lie  had  received  from 
the  lord  chief  baron  of  the  court  of  exchequer  the  opinion  of  that  court,  which 
was  that  no  solicitor  who  had  been  employed  as  such  on  one  side  could  after- 
wards be  employed  on  the  other.  His  lordship  stated  that  the  opinion  of  all 
the  courts  and  judges  he  had  communicated  with  also  was  that  Montriou  did 
not  stand  in  the  situation  of  a  discharged  solicitor.  He  added  that  he  should 
say  no  more  in  judgment  upon  the  motion,  as  Montriou  had  been  advised  by 
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counsel  that  he  might  become  the  solicitor  of  the  plaintiffs  in  the  cause,  and 
had  acted  upon  that  advice,  believing  it  to  be  right."     1  Coop.  88,  89. 

In  this  case  Lord  Eldon  decided,  and  intended  to  decide,  but  two 
points :  First,  that  a  solicitor  who  had  been  employed  as  such  on 
one  side  of  a  cause  could  not  afterwards,  having  voluntarily  quit, the 
cause,  be  employed  on  the  other;  second,  that  Montriou  did  not 
stand  in  the  situation  of  a  discharged  solicitor. 

In  Robinson  v.  MuUett,  4  Price,  353,  a  solicitor  had  acted,  to  a 
certain  extent  only,  for  parties  defendant  in  an  amicable  suit  in 
chancery  to  procure  the  opinion  of  the  court  upon  the  construction  of 
a  will.  In  that  cause  one  of  the  defendants  in  this  case  was  plain- 
tiff, and  the  plaintiffs  in  this  case  with  others  (residuary  legatees 
and  executors)  were  defendants.  All  the  defendants  in  the  chancery 
suit  employed  the  same  solicitors  to  put  in  their  answers.  In  con- 
sequence of  disputes  afterwards  arising  between  the  parties,  the 
plaintiffs  in  this  suit  filed  their  bill  against  the  executors  and  other 
parties  to  have  the  trusts  of  the  will  executed,  and  for  an  injunction 
and  receiver,  and  employed  the  solicitors  who  had  been  employed  by 
themselves,  the  executors,  and  the  other  parties  in  the  suit  in  chan- 
cery to  prosecute  the  suit.  An  application  was  made  to  restrain  the 
solicitors  from  acting  for  plaintiffs  in  this  suit,  etc.  It  appeared 
from  the  deposition  of  the  solicitors  sought  to  be  restrained  that  they 
were  not  in  possession  of  any  secrets  of  defendants,  or  any  informa- 
tion whereby  their  interests  could  in  the  slightest  degree  be  preju- 
diced; that  all  communications  made  by  defendants  to  them  had 
been  made  in  the  presence  of  plaintiffs,  or  subsequently  related  to 
them  by  defendants.  "The  court  held  that  the  employment  of  these 
solicitors  for  the  present  plaintiffs  by  such  of  the  defendants  as  they 
had  acted  for  in  that  suit,  and  to  such  an  extent  only,  was  too  slight 
a  ground  for  the  application  to  restrain  them  from  acting  in  this 
cause,  as  there  did  not  appear  to  have  been  any  important  confiden- 
tial matters  disclosed  to  them  the  knowledge  of  which  might  be  used 
in  prejudice  of  the  party  so  applying."  The  court  discharged  that 
part  of  the  order  only.  The  order  which  had  been  obtained  on  the 
part  of  the  executors  restraining  these  solicitors  from  acting  as  at- 
torneys or  solicitors  in  any  other  suit  in  law  or  equity  between  the 
parties  was  allowed  to  stand.  In  this  case  it  will  be  observed  the 
former  suit  was  amicable — one  to  procure  the  construction  of  a  will ; 
the  solicitors  had  been  engaged  for  all  the  defendants;  that  no  im- 
portant confidential  communications  were  made  to  them;  and  that 
all  communications  made  to  the  solicitors  were  made  in  the  presence 
of  the  plaiptiffs,  or  subseqently  stated  to  them  by  the  solicitors.  The 
ifestricted  relief  granted  will  also  be  observed,  and  an  important  part 
of  the  order  of  the  court  was  not  set  aside  by  the  court. 

In  Bricheno  v.  Thorp,  Jac.  300,  Lord  Eldon  refused  to  restrain 
one  Day,  who  had  been  clerk  for  the  solicitor  of  the  plaintiffs  (him- 
self onB  of  the  plaintiffs)  when  the  action  was  commenced,  from  act- 
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ing  as  solicitor  of  defendants,  on  the  groand  that  it  did  not  appear 
that  he  had  become  possessed  of  any  information  while  he  was  clerk 
which  could  be  prejadicial  to  the  plaintiffs.  The  court  said  that  the 
general  allegation  that  he  bad  become  possessed  of  such  information, 
without  pointing  oat  the  particular  information  acquired,  was  not 
sufficient.     But  in  deciding  the  cause  the  court  said : 

"There  may  be  cases  where  the  mischief  which  the  case  of  Cholmondeley  v. 
Clinton  was  intended  to  counteract  may  equally  occur  in  the  case  of  a  clerk. 
On  the  otlier  hand,  the  case  may  be  of  such  a  nature  that,  though  the  clerk 
may  be  retained  for  the  opposite  party,  it  may  be  impossible  for  any  informa- 
tion he  possesses  to  do  any  mischief.  But  if  he  is  to  carry  important  secrets 
out  of  the  office,  and  employ  them  in  the  service  of  others,  though  I  feel  that 
it  may  operate  to  the  detriment  of  young  gentlemen  setting  up  in  business, 
yet  1  think  that  ought  not  to  be  permitted.  I  ought,  therefore,  to  be  in- 
formed of  the  nature  of  the  suit,  and  wish  to  see  the  bill  and  answer.  A 
gentleman  going  into  business  lor  himself  must  not  carry  into  it  the  secrets 
of  his  master;  but,  on  the  other  hand,  I  think  it  my  duty  to  take  care  that  he 
may  not  be  prevented  from  engaging  in  any  business  that  he  may  fairly  and 
honorably  take."     Jac.  301,  302. 

It  should  be  observed  that  this  was  the  case  of  a  clerk  afterwards 
setting  up  in  business  as  a  solicitor.  The  lord  chancellor  remarks 
on  this  circumstance  as  distinguishing  the  case  from  Cholmondeley 
V.  Clinton,  supra.  If  it  bad  appeared  that  he  bad  acquired  any  in-- 
formatiun  which  might  be  prejudicial  to  the  plaintiffs,  the  court 
would  have  restrained  him.  In  this  case  Lord  Eldon  required  that 
the  particulars  of  the  information  acquired  by  Day,  as  clerk,  should 
be  pointed  out  to  him,  not  publicly,  on  the  papers.  This  was  not 
done,  and  therefore  he  refused  the  order. 

In  Beer  v.  Ward,  Jac.  77,  the  same  court  refused  to  restrain  a 
solicitor  from  giving  evidence  of  confidential  matters  in  another 
court,  on  the  ground  that  the  question  should  be  left  to  the  court  be- 
fore which  he  might  appear  as  a  witness.  Pages  79,  80.  As  to  re- 
straining a  solicitor  from  making  communications  of  confidential 
matters  to  individuals  the  court  said :  "You  must  show  me  what  has 
been  done ;  for  I  could  not  interfere  to  restrain  in  this  case,  any  more 
than  in  cases  of  waste,  unless  something  has  been  done  which  ought 
not  to  hBLve  been  done."  For  lack  of  such  showing  the  restraint  as 
to  making  communications  to  individuals  was  refused. 

In  Davies  v.  Clough,  8  Sim.  262,  Jones  had  been  employed  as  so- 
licitor for  Mrs.  Clough  in  the  negotiation  of  an  agreement  by  virtue 
of  which  £3,160  was  paid  to  her.  Disputes  afterwards  arose  between 
Jones  and  his  client  as  to  his  bill  of  costs,  which  she  procured  to  be 
taxed,  and  it  was  reduced.  Jones  afterwards  filed  a  bill  against  Mrs. 
Glough  as  solicitor  for  other  parties  to  set  aside  this  agreement.  The 
court  restrained  him  from  so  acting,  and  also  from  communicating 
any  information  relating  to  the  agreement  that  had  come  to  his 
knowledge  confidentially  as  solicitor  for  his  former  client. 

In  Grissell  v.  Peio,  9  Bing.  1,  the  court  refused  to  restrain,  attor- 
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nejs  from  acting  in  a  cause  for  defendant  on  the  f^round  that  they 
had  obtained  a  knowledge  of  the  plaintiff's  case  in  the  course  of  a 
chancery  suit  in  which  they  had  been  acting  in  conjunction  with 
plaintiff,  and  in  which  defendant  had  no  interest,  but  in  which  they 
had  acted  for  the  defendant.  The  attorneys  deposed  that  they  ob- 
tained little  more  information  than  would  have  been  furnished  by 
plaintiff's  bill  of  particulars.  Two  of  the  judges  remarked  that  a 
case  of  this  sort  might  occur  in  which  the  court  would  think  it  right 
to  interfere.  Let  it  be  observed  here  that  the  information  in  this 
case  was  obtained,  not  in  the  case  before  the  court,  but  in  another 
suit  in  another  court.  Yet,  under  such  circumstances,  two  of  the 
learned  justices  intimate  that  a  case  might  occur  in  which  it  would 
be  right  for  the  court  to  restrain. 

Johnson  v.  Marriott,  4  Tyrw.  78;  S.  C.  2  Cromp.  &  M.  183;  and  2 
Dowl.  Pr.  343,  is  also  cited.  The  reports  agree  as  to  the  point  on 
which  the  motion  waa  decided.  The  point  for  decision  arose  on  a 
rule  nisi,  calling  on  defendant  to  show  cause  why  an  order  of  Bayley, 
B.,  appointing  Cyrus  Jay  attorney  for  defendant,  should  not  be  set 
aside,  and  Jay  be  restrained  from  acting  as  attorney  for  the  defendant 
in  the  cause  above  named.    In  the  report  in  Tyrwhitt  it  is  stated: 

"From  afladavits  of  the  present  attorney  for  the  plaintiff  and  his  clerk  it 
appeared  tliat  in  May,  1832,  Jay  had  been  appointed  attorney  to  the  plaintiffs 
as  assignees  of  Cochrane,  and  as  their  attorney  had  commenced  this  action  in 
their  names  to  recover  goods  of  the  bankrupt  which  had  been  taken  in  execu- 
tion. His  bill  of  costs  showed  that  he  had  delivered  the  issue,  made  two  cop- 
ies of  the  pleadings  for  briefs,  had  conferences  with  the  bankrupt,  given  no- 
tice of  trial,  and  taken  the  opinion  of  counsel  on  all  the  facts  of  the  case.  Af- 
terwards, and  before  the  trial,  he  was  discharged  by  the  plaintiffs,  who  now 
swore  to  their  belief  that  he  was  fully  acquainted  with  all  the  circumstances 
of  their  case,  and  that  the  defendant's  employing  him  would  injure  the  plain- 
tiffs." 

Three  of  the  judges  gave  opinions.  Bayley,  B.,  rested  his  judg- 
ment on  the  circumstance  that  the  clients,  the  assignees,  (plaintiffs 
in  the  case,)  made  no  affidavit.     He  said : 

"But  the  chief  foundation  of  my  opinion  here  is  that  the  clients,  the  as- 
signees, make  no  affidavit.  The  attorney  here  having  been  in  the  first  in- 
stance concerned  for  them,  they  know  and  can  best  tell  whether  they  made 
confidential  communications  or  not  to  Jay  which  it  would  be  material  that 
he  should  not  disclose  to  the  defendant.  But  no  such  matter  is  sworn  to  by 
either  of  .them  or  their  solicitor.  It  has  been  argued  that  the  case  drawn 
and  submitted  to  counsel  for  his  opinion  must  have  conveyed  such  infor- 
mation to  Mr.  Jay.  If  that  were  so,  the  afiidavits  should  have  stated  that  it 
did  contain  facts  necessary  to  be  kept  from  the  defendant's  knowledge  in 
order  to  prevent  injury  from  accruing  to  the  plaintiffs  by  the  disclosure.  If 
the  assignees  had  sworn  that  they  had  made  communications  to  Mr.  Jay  of 
that  essential  importance  that  if  disclosed  to  the  defendant  they,  as  plaintiffs, 
would  be  materially  prejudiced  in  their  suit,  I  should  have  hesitated  to  dis- 
charge this  rule,  and  to  suffer  Mr.  Jay  to  act  for  the  defendant;  but  as  no  as- 
signee or  creditor  states  that  a  single  material  fact  was  communicated  to  Jay, 
and  the  application  is  rested  solely  on  the  afiidavits  of  the  plaintiffs'  present 
attorney  and  his  clerk,  whose  conclusions  of  the  amount  of  Mr.  Jay's  knowl- 
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edge  of  the  facts  are  drawn  from  his  bill  of  costs,  I  am  of  opinion  that  no 
fiufficient  case  is  established  upon  which  the  couit  can  make  this  rule  abso- 
lute."   4Tytw.  82.  83. 

BoLLAND.  B.,  said: 

"I  agree  with  ray  Brother  Bayley,  and  for  the  same  reasons.  "VVe  are 
here  to  decide  on  the  rights  of  three  parties,  viz.:  of  the  defendant,  who  seeks 
to  employ  Mr.  Jay  as  his  attorney;  of  Mr.  Jay,  whose  interest  is  concerned 
in  that  employment;  and  of  the  phiintiifs,  who  wish  to  restrain  the  defend- 
ant from  liaving  Mr.  Jay's  services  on  this  particular  occasion.  Now  the  af- 
tidavits  disclose  no  facts  suflSciently  strong  to  warrant  us  in  exercising  our 
power  to  restrain  him  from  acting  as  attorney  to  the  defendant.  The  only 
fact  on  which  his  so  acting  is  objected  to  by  the  plaintiffs  is  that  he  has  been 
before  employed  by  them  in  this  case,  and  afterwards  discharged  by  them, 
but  without  any  imputation  of  misconduct.  Now,  in  Cholmondeley  v.  Clin- 
ton, Lord  Eldon,  after  consulting  all  the  common-law  and  equity  judges, 
seems  to  have  been  of  opinion  that  a  solicitor  discharged  by  his  client  for  any 
reason  other  thin  misconduct  is  differently  situated  from  a  solicitor  who  has 
withdrawn  voluntarily  from  the  cause  in  which  he  had  been  employed,  and 
that  he  was  therefore  clearly  at  liberty  to  employ  his  talents  and  exertions  for 
the  opposite  party ;  though  if  he  afterwards  communicated  to  the  latter  the 
secrets  of  his  former  client,  or  in  his  new  employment  improperly  used  that 
knowledge  of  them  with  which  he  had  been  conGdentially  intrusted  by  his 
original  client,  so  as  to  injure  or  prejudice  him,  the  court  might  Interfere  to 
punish  him  for  so  doing.  But  no  facts  are  here  disclosed  to  warrant  the  in- 
terference prayed  for  by  this  rule."     Id. 

Gdrney,  B.,  said : 

"I  concur,  but  I  do  not  say  that  if  an  attorney  conducted  himself  so  as  to  pro- 
cure his  client  to  discharge  him  a  court  would  not  restrain  him  from  acting 
for  the  opposite  party,  and  consider  his  discharge  to  have  been  in  truth  his 
own  act;  but  in  the  present  case  the  plaintiffs  have  not  shown  in  their  aflfida- 
vits  that  Mr.  Jay  was  acquainted  with  any  confidential  communication  made 
by  them,  the  acting  on  which  by  Mr.  Jay  for  the  defendant,  or  the  disclosure 
of  it  by  him  to  the  defendant,  might  prejudice  them  in  the  action."     Id. 

The  case  manifestly  was  ruled  as  it  was  for  want  of  evidence.  It 
was  assumed  that  it  was  incumbent  on  plaintiffs  to  show  that  the 
attorney,  Jay,  bad  received  confidential  information  from  them  which 
it  would  be  to  their  prejudice  that  Jay  should  disclose  or  use. 
Bayley,  B.,  said  that  this  must  appear  by  the  affidavits  made  by 
the  clients.  Bolland,  B.,  agreed  with  Bayley,  B.,  "and  for  the  same 
reasons  " 

Nothing  was  assumed  or  presumed  as  to  Jay's  acquiring  any  knowl- 
edge of  the  case  from  the  fact  that  Jay  was  employed  by  the  plaintiffs 
in  the  cause,  and  that  his  bill  of  costs  showed  that  he  had  delivered 
the  issue,  made  two  copies  of  the  pleadings,  given  notice  of  trial, 
and  had  taken  the  opinion  of  counsel  on  all  the  facts  of  the  case. 
As  to  the  case  submitted  to  counsel  for  an  opinion,  Bayley,  B.,  laid 
it  out  of  consideration,  because  the  afQdavits  did  not  state  that  the 
case  contained  facts  necessary  to  be  kept  from  defendant's  knowledge 
in  order  to  prevent  injury  from  accruing  to  plaintiffs  by  the  disclosure; 
and  this  though  the  affidavits  of  the  then  attorney  and  clerk  stated 
that  Jay  had  taken  the  opinion  of  counsel  on  all  the  facts  of  the  case. 
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The  opinion  seems  to  have  been  placed  to  some  extent  on  Briekeno 
V.  Thorp,  which  was  a  case  where  it  was  averred,  in  a  general  way, 
that  the  solicitor  ought  to  be  restrained  because  while  clerk  he  had 
acquired  knowledge  of  confidential  matters  which  it  would  be  injurious 
to  the  plaintiffs  to  be  disclosed.  This  circumstance  is  relied  on  by 
Lord  Eldon.  in  his  judgment,  and  for  that  reason  he  required  the 
particular  facts  to  be  pointed  out  to  him  (not  publicly)  of  which  the 
solicitor  had  acquired  knowledge  while  clerk;  and  this  manifestly  for 
the  reason  that  a  clerk  does  not  always  become  possessed  of  the  facts 
confidentially  communicated  by  a  client  to  his  employer.  This  is 
otherwise  of  a  solicitor  or  attorney,  with  whom  the  client  always  con- 
fers. Batley  and  Bolland,  BB.,  both  state  that  Lord  Eldon,  in 
Cholmondeley  v.  Clinton,  seemed  to  be  of  the  opinion  that  if  Montriou 
had  been  discharged  by  Lord  Clinton  he  could  have  been  employed 
by  the  plaintiff.  We  do  not  think  anything  said  in  the  opinion  by 
Lord  Eldon  justifies  such  a  conclusion.  He  expressly  declined  to 
decide  the  point, —  merely  mentioned  it  among  the  facts  of  the  case 
that  Montriou  did  not  occupy  the  position  of  a  solicitor  discharged 
by  his  client;  and  in  Bricheno  v.  Thorp,  in  referring  to  the  case  of 
Cholmondeley  v.  Clinton^  Lord  Eldon  said :  **If  Lord  Clinton  had 
discharged  the  gentleman,  and  would  not  continue  to  employ  him, 
on  such  a  case  no  opinion  was  given.**  Jac.  303.  In  the  report  of 
Cholmondeley  v.  Clinton,  1  Coop.  88,  he  asks  this  question :  "But  even 
if  an  attorney  is  discharged,  can  it  be  that  his  having  been  so  dis- 
charged by  one  party  shall  be  the  very  reason  why  the  other  party 
shall  employ  him  ?". —  but  does  not  decide  it.  The  points  determined 
in  the  Cholmondeley  Case  have  been  stated  above,  and  are,  we  think, 
stated  accurately. 

We  do  not  see  that  Jackson  v.  State^  21  Tex.  668,  has  any  applica- 
tion lo  this  case.  The  portion  of  the  opinion  in  that  case  referred  to 
and  qnoted  in  the  brief  of  counsel  has  only  reference  to  the  special 
verdict  in  the  case  and  its  insufficiencies. 

The  cases  above  cited  do  not  hold  that  an  attorney  or  solicitor, 
when  discharged  by  his  client,  though  he  may  be  employed  by  his  ad- 
versary, can  make  use  of  the  secrets  in  relation  to  the  cause  obtained 
from  his  former  client.  On  the  contrary,  we  understand  the  cases  to 
hold  that  a  court  would  restrain  an  attorney  or  solicitor  from  such 
conduct,  and  if  he  could  not  be  otherwise  restrained,  it  would  punish 
such  betrayal  of  confidence  by  striking  him  from  the  roll.  In  John- 
son V.  Marriott  the  court  refused  to  act  from  lack  of  evidence.  If  the 
evidence  had  been  sufficient,  would  not  the  defendant  have  been  re- 
strained? We  are  of  opinion  that  the  court  in  that  case  would  have 
restrained  him,  even  when  he  had  been  unjustly  discharged,  and  he 
was  allowed,  as  contended,  to  be  employed  by  the  adversary  party. 
The  law  secures  to  the  client  the  privilege  of  objecting  at  all  times 
and  forever  to  an  attorney,  solicitor,  or  counsel  from  disclosing  infor- 
mation in  a  cause  confidentially  given  while  the  relation  exists.    The 


Digitized  by 


Google        J 


58  PACIFIC  REPORTER.  [Cal. 

client  alone  can  release  the  attorney,  solicitor,  or  counsel  from  this 
obligation.  The  latter  cannot  discharge  himself  from  the  duty  im- 
posed on  him  by  law.  Wilson  v.  Rastall,  4  Term  R.  753;  Vaillant  v. 
Dodemead,  2  Atk.  524;  Sandford  v.  Remington^  2  Yes.  Jr.  18.9,  note. 
The  cases  cited  on  the  other  side  are  Wilson  v.  State,  16  Ind.  392; 
Price  V.  Railroad  Co,,  18  Ind.  137;  Herrick  v.  Catley,  1  Daly,  512; 
White  V.  Haffaker,  27  111.  349;  Gaulden  v.  State,  11  Ga.  47;  Valen- 
tine  V.  Steivart,  15  Cal.  387-401;  People  t.  Spencer,  61  Cal.  128. 

In  the  Indiana  cases  the  attorney  became  acquainted  with  the  facts 
of  the  case  while  acting  as  such,  and  it  was  held  that  he  should  not 
be  allowed  to  change  sides,  and  after  having  acted  for  one  party  in  a 
suit  to  act  for  his  adversary.  In  both  cases  the  judgment  was  re- 
versed  on  the  ground  above  indicated.  One  of  these  cases  was  a 
civil  action,  the  other  criminal.  In  the  case  in  16  Ind.  the  defend- 
ant objected  to  the  attorney  (Mr.  Flagg)  assisting  in  the  prosecu- 
tion of  the  case,  and  filed  his  affidavit,  stating,  in  substance,  that  "he 
had  employed  Flagg  to  defend  him  against  said  charge,  executed  to 
him  his  notes  for  $250,  and  disclosed  to  him  the  facts  in  the  case 
and  the  evidence  for  his  defense;"  that  after  the  return  of  the  in- 
dictment Flagg  had  informed  him  that  he  would  not  act  further  as 
his  attorney,  and  had  delivered  up  his  notes.  Flagg  stated  by  affi- 
davit that  he  had  been  desired  by  defendant  to  act  as  his  counsel, 
who  stated  to  affiant  that  the  prosecuting  witness  and  her  husband 
did  not  desire  bis  services,  and  on  tbat  ground  he  consented  to  act; 
but  having  subsequently  learned  that  said  persons  had  desired  and 
did  then  desire  his  services,  and  had  sent  word  to  him  to  that  effect, 
he  declined  to  act  for  defendant,  "and  returned  to  him  the  notes  he 
had  received  from  him  for  services;  that  he  has  received  no  compen- 
sation from  defendant,  and  has  not,  to  his  knowledge,  learned  any- 
thing from  defendant  as  to  his  grounds  or  means  of  defense."  The 
objjBction  of  defendant  was  overruled,  and  Flagg  was  permitted  to 
assist  and  did  assist  in  the  prosecution.  The  supreme  court  observed 
as  follows : 

"In  searching  for  the  reason  upon  which  a  conclusion  rests  we  are  often 
led  to  consider  the  results  which  might  flow  from  the  maintenance  of  an 
adverse  conclusion.  For  instance,  in  the  case  at  bar,  if  the  ruling  of  the 
court  below,  and  tlie  conduct  of  Mr.  Flagg  as  an  attorney  and  oflicer  of  that 
court,  should  be  sanctioned  iis  legal,  we  are  constrained  to  believe  that  the 
positive  tendency  of  such  ruling  would  be  to  defeat  the  very  purpose  for 
which  the  court  was  organized,  namely,  the  administration  of  justice;  and  if 
indulged  and  continued  in  courts,  and  the  officers  thereof,  will  necessarily 
result  in  sapping  the  foundations  of  the  temple  of  justice.  With  what  con- 
fidence could  one  arraigned  upon  a  charge  of  crime  confer  with  his  attorney, 
or  reveal  to  him  his  evidence,  and  thereby  prepare  for  his  defense,  if  that 
officer  is  permitted,  after  thus  acquiring  such  knowledge,  to  change  their 
relative  positions,  and,  instead  of  standing  up  as  his  defender,  to  stand  forth 
as  his  accuser.  Would  he  not  consider  it  better  to  stand  mute,  dumb,  as  the 
sheep  before  the  shearer,  rather  than  disclose  the  evidence  which  might  thus 
be  turned  against  himV    He  might,  perhaps,  truthfully  believe  it  more  to  his 
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interest  to  return  to  the  prjictice  of  a  semi-barbarous  age,  when  the  prisoner 
was  not  heard  in  his  defense  by  counsel  or  witnesses  in  his  behalf,  than  thus 
to  have  the  weapons  of  his  defense  turned  against  him  by  those  in  whom,  by 
the  acknowledged  law  and  the  statute,  he  had  a  right  to  confide."  16  Ind. 
395. 

In  the  ease  in  18  Ind.  the  question  is  stated  and  decided  as  fol- 
lows: 

'*The  next  question  is  upon  the  refusal  of  the  court  to  exclude  James  M. 
Flagg,  Esq.,  from  acting  as  attorney  for  the  plaintiff  in  the  suit,  the  one  then 
pending  being  the  second  trial  of  ilie  cause.  This  cause,  as  we  have  seen, 
was  commenced  in  1855,  and  was  lirst  tried  below  iA  1856.  It  came  to  the 
supreme  court,  where  the  judgment  below  was  reversed,  and  the  cause  re- 
manded for  another  trial.  The  second  trial,  from  which  record  the  pending 
appeal  was  taken,  was  had  in  1860.  On  the  first  trial  Mr.  Flagg  acted  as  at- 
torney for  the  defendant  under  the  following  circumstances:  Mr.  Price,  the 
defendant,  had  employed  Mr.  Ellison,  to  whom  alone  he  was  willing,  it 
seems,  to  trust  his  cause;  but  other  persons  interested  in  the  question  em- 
ployed Mr.  Flagg  to  act  as  associate  counsel  with  Mr.  Ellison  for  Mr.  Price, 
in  his  defense.  Mr.  Price  accepted  the  services  of  Mr.  Flagg  upon  these 
terms,  treated  him  as  his  attorney,  consulted  with  him  fully  upon  his  de- 
fense, and  Mr.  Flagg  participated,  on  the  trial,  in  tne  examination  of  the 
witnesses  and  the  argument  of  the  cause.  Beyond  doubt,  in  this  state  of 
facts,  he  is  to  b 3  regarded  as  having  been  the  attorney  of  Mr.  Price  equally 
as  though  he  had  been  feed  by  him.  How  he  came  to  take  a  fee  from  the 
plaintiff,  on  the  second  trial,  does  not  appear.  And  now  the  question  arises, 
can  an  attorney  accept  fees  on  both  sides  of  the  same  cause  ?  for,  though  the 
trials  were  diiferent,  the  cause  was  still  the  same.  On  this  point  there  is  but 
one  opinion.  Says  Prof.  Sharswood  in  his  Legal  Ethics:  '  The  criminal  and 
disgraceful  offense  of  taking  fees  of  two  adversaries  ought,  like  parricide  in 
the  Athenian  law,  to  be  pjissed  over  in  silence  in  a  code  of  professional  eth- 
ics.* «A  pleader  is  suspendable  when  he  is  attainted  to  have  received  fees  of 
two  adversaries  in  one  cause.'  Mirror  Just.  c.  2,  §  5.  Wliere  an  attorney 
has,  in  thecoui^e  of  other  business  or  in  conducting  other  suits,  obtained  a 
knowledge  of  matters  connected  with  the  suit  in  question,  courts  will  not,  in 
general,  simply  on  the  fact  of  such  knowledge,  restrain  an  attorney  from  act- 
ing against  the  party  through  whose  business  he  obtained  such  knowledge, 
especially  where  such  party  does  not  desire  his  services;  but  he  is  never  al- 
lowed to  chauge  sides  in  the  same  suit.  1  Mon.  Pr.  182.  See,  also,  Wilson 
v.  State,  16  Ind.  392;  Henry  v.  Raiman,  25  Pa.  St.  354.  And  see  1  Selw. 
N.  P.  (7th  Amer.  Ed.)  165,  for  a  large  collection  of  cases  relative  to  attorneys 
at  law."     18  Ind.  140,  141. 

In  the  case  from  1  Daly  it  is  held  that  an  attorney  cannot  serve 
professionally  both  parties  to  a  controversy;  and  where  he  has  been 
retained  by  one  he  cannot  recover  for  professional  services  rendered 
in  the  same  matter  to  the  other.  The  court  made  these  remarks  in 
the  ease: 

"While  the  relation  of  attorney  and  cUent  continued  between  the  plaintiff 
and  the  defendant's  wife  he  could  not  enter  into  an  agreement  to  act  also  as 
the  attorney  of  the  husband  in  a  matter  so  directly  connected  with  the  sub- 
ject of  his  employmennt  as  that  of  effecting  a  reconciliation  and  settling  the 
matter  in  difficulty  between  them.  He  had  been  employed  by  the  wife  to 
procure  a  separation,  and  could  not,  therefore,  engage  to  act  for  the  husband 
as  his  attorney  In  preventing  it.  In  other  words,  he  could  not  act  on  both 
sides.    An  attorney,  said  Chief  Justice  Hobart,  oweth  to  his  client  fidelity. 
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secrecy,  diligence,  and  skill,  and  cannot  take  a  reward  on  the  other  side, 
(Yardly  v.  Ellill,  Hob.  8a;  Toml.  Law  Diet.  'Attorney;*)  and  in  Shire  v. 
King,  Yelv,  32,  and  Kiiig  v.  Shore,  Cro.Eliz.  914,  it  was  held  that  he  cannot 
deal  upon  both  sides,  except  as  an  arbitrator."     1  Daly,  514. 

In  White  v.  Hoffaker^  27  HI.  349,  it  was  held  that  a  solicitor  in  a 
case  cannot  act  as  a  special  master  to  execute  the  decree.  See  re- 
marks of  court  as  to  relation  of  client  and  attorney  on  page  351, 
27  111. 

In  Omilden  v.  StatCf  supra,  it  appeared  that  Gaulden,  when  solic- 
itor general  of  the  district,  had,  at  the  April  term,  1851,  draughted  the 
indictment  against  James  Cody  and  Patrick  Cody  for  a  misdemeanor, 
upon  which  the  issue  for  trial  was  formed ;  that  he  consulted  with 
the  assistant  counsel,  and  was  cognizant  of  the  facts  of  the  case. 
The  case  came  on  for  trial  at  the  December  term,  1851,  when  GauU 
den  appeared  as  one  of  the  counsel  for  defendants,  and  requested  his 
name  to  be  marked  upon  the  docket.  It  also  appeared  that  the  solic- 
itor's fee  for  drawing  the  indictment  had  been  allowed  by  the  court, 
but  had  not  been  paid,  because  there  was  no  fund  on  hand  to  pay  it. 
The  counsel  for  the  state  objected  to  Gaulden's  appearing  as  counsel 
for  defendants,  and  ttie  court  excluded  him.  This  was  assigned  for 
error.     The  supreme  court  in  its  opinion  remarked  as  follows : 

"The  question  made  in  this  case  is  whether  a  solicitor  general  who,  in  his 
official  capacity,  has  drawn  an  indictment  against  a  defendant  or  defendants, 
and  prosecuted  the  same  as  counsel  for  the  state,  can  be  permitted,  after  the 
expiration  of  his  term  of  office,  to  take  a  fee  from  the  defendant  or  defend- 
ants in  such  indictment,  and  appear  as  his  or  their  counsel,  for  the  purpose 
of  defending  him  or  them,  on  the  trial  for  the  accusation  contained  therein. 
*  *  *  It  is  urged  in  behalf  of  the  former  solicitor  general  that  in  his 
official  capacity  he  must  be  considered  as  standing  indifferent  between  the 
people  of  the  state  and  the  defendant  who  is  indicted;  that  when  his  successor 
has  been  elected  and  qualified  the  state  is  to  be  considered  as  having  dis- 
charged him  from  her  service,  and  therefore  he  is  at  liberty  to  appear  as  coun- 
sel for  the  defendants  whom  he  prosecuted  while  in  office.  Admitting  that 
in  his  official  capacity  he  is  supposed  to  stand  indifferent,  so  far  as  his  per- 
sonal feelings  are  concerned,  yet  he  is  not  the  less  the  counsel  for  the  state  on 
that  account,  and  must  necessarily  become  familiar  with  the  facts  of  the  case 
upon  which  the  state  relies  for  a  successful  prosecution  of  the  indictment. 
His  position  as  the  counsel  for  the  state  enables  him  to  learn  the  difficulties 
which  may  stand  in  the  way  of  the  conviction  of  one  who  is  really  guilty, 
which  no  other  person  would  be  as  likely  to  know,  for  the  reason  that  his 
communic.itiou  with  the  prosecutor,  the  witnesses,  and  the  grand  jury  affords 
him  the  means  of  ascertaining  many  facts  which  only  those  who  are  officially 
connected  with  the  government  can  know.  Should  he  be  permitted  to  make 
use  of  the  privilege  thus  officially  conferred  upon  him  while  in  the  discharge 
of  his  duties  as  counsel  for  the  state,  for  the  purpose  of  defending  those  who 
have  been  accused  of  crime  during  his  official  term  of  office,  and  that,  too,  for 
a  reward  paid  by  them  to  him  for  such  service?    *     *  Neither  can  the 

solicitor  general,  on  the  expiration  of  his  term  of  office,  properly  be  considered 
as  having  been  discharged  by  the  state.  The  contract  between  him  and  the 
state  is  that  he  will  perform  certain  duties  enjoined  by  law  for  a  specified 
t^rm  of  time,  for  a  stipulated  compensation.  Upon  the  expiration  of  the 
period  of  time  for  which  he  was  elected,  he  is  out  of  office,  by  the  express 
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terms  of  t?ie  oontract.  The  state  does  not  discharge  him,  but  hfs  term  of 
service  expires  by  the  express  stipulation  of  the  contract  made  between  him- 
self and  the  state;  and  hence  the  want  of  any  an  iUogy  between  such  a  contract 
and  a  contract  with  a  private  citizen  for  professional  services,  who  disciiarges 
his  counsel  from  his  case  before  the  termination  of  the  suit  in  which  he  is 
employed.  The  administration  of  the  law  shoald  be  free  from  all  temptation 
and  suspicion,  so  far  as  human  agency  is  capable  of  accomplishing  that  ob- 
ject; and,  in  oiir  judgment,  public  policy  most  emphatically  demands  that  a 
solicitor  general  who  has  been  employed  by  the  state  to  prosecute  defendants 
for  a  violation  of  her  laws,  for  the  compensation  fixed  by  law,  should  not  be 
allowed  to  defend  such  defendants  from  the  charge  contained  in  tlie  indict- 
ment, after  the  expiration  of  his  term  of  oflice,  for  a  compensation  to  be  paid 
by- them  for  that  purpose.  Such  a  practice  will  have  a  tendency  to  greatly 
embarrass  the  administration  of  the  criminal  law;  for  as  the  term  of  the  otlice 
of  solicitor  genenU  is  about  to  expire,  prosecutors,  and  others  who  may  be 
intrusted  to  prosecute  offenders,  will  necessarily  be  restrained  from  commu- 
nicating freely  with  the  state's  counsel  when  he  may  be  employed  at  the  next 
term  of  the  court  to  defend  the  indicted  culprit.  It  is  no  sufiicient  answer  to 
say  that  the  law  will  not  allow  him  to  disclose  any  fact,  which  may  have  been 
communicated  to  him  as  the  counsel  for  the  state,  to  her  prejudice.  If  he 
knows  the  vulnerable  points  in  the  case,  derived  by  his  official  connection  with 
it,  there  are  many  ways  by  which  those  points  miglit  be  made  available  to  the 
defendant,  on  his  trial,' by  his  counsel,  besides  disclosing  them  as  a  witness. 
If  he  has  knowledge  of  facts,  derived  from  his  official  connection  with  the 
prosecution,  which  will  operate  to  the  prejudice  of  the  state,  and  he  is  per- 
mitted to  act  as  counsel  for  the  defendant,  that  knowledge  will  be  made 
available  in  the  defense;  therefore  we  place  our  judgment  on  the  ground 
that  public  policy  forbids  a  solicitor  general,  who  has  prosecuted  a  defendant 
for  a  violation  of  the  law  by  preferring  an  indictment  against  him,  should 
appear  as  his  counsel  to  defend  him  from  the  charge  after  the  expiration  of 
his  term  of  office."     11  Ga.  49-^1. 

The  snpreme  court  of  Georgia  affirmed  the  ruling  of  the  court  be 
low. 

Valentine  v.  Stew'irt^  supra,  was  an  action  to  enforce  the  specific 
execution  of  an  agreement.  The  court  below,  on  the  trial,  dismissed 
the  action  on  the  ground  that  the  agreement  was  in  contravention  of 
public  policy  and  void,  and  this  court  affirmed  its  action.  The  agree- 
ment was  to  withdraw  certain  depositions  taken  before  the  United 
States  land  commission  to  settle  private  land  claims  in  this  state, 
taken  to  defeat  a  claim  as  fraudulent,  (see  15  Cal.  398-400,)  and  an 
attorney,  who  the  court  held  was  in  reality  an  attorney  for  the  United 
States,  was  one  of  the  parties  so  contracting.  The  court  used  this 
language : 

'*He  [speaking  of  the  attorney]  had,  as  counsel  for  the  government,  been 
put  in  possession  of  the  case  of  the  government;  had  taken  testimony  in  the 
name  and  as  agent  of  the  government.  The  object  and  the  intended  effect 
of  this  testimony  were  to  defeat  the  claim;  he  could  not  afterwards,  in  con- 
sistency with  the  position,  render  any  assistance  to  White  and  Stewart  to 
maintain  the  claim.  The  obvious  consequences  of  such  a  principle  would  be 
to  encourage  the  intermeddling  of  attorneys  in  claims  of  this  sort,  and  then, 
having  got  full  information  and  knowledge  of  the  case,  proceed  to  dispose 
of  that  knowledge  for  their  own  profit  to  the  other  side.  The  true  rule  is  that 
an  attorneyi  when  acting  for  his  client,  is  bound  to  the  most  scrupulous  faith, 
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— uberrima  fides.  His  own  interests,  for  wise  reasons,  are  not  allowed  to  be 
brought  in  collision  with  the  interests  of  his  client.  There  can  be  no  antago- 
nism between  these  parties  as  to  the  matters  of  this  delicate  agency;  the  attor- 
ney is  simply  the  representative  of  his  client, —  not  his  rival  or  competitor, — 
acting  for  the  principal,  not  for  himself.  Very  little  knowledge  of  human 
nature  is  required  to  convince  us  that  if  the  law  allowed  the  attorney  to  deal 
with  the  principal  as  he  miglit  with  a  stranger,  these  responsible  trusts  upon 
which  the  interests  of  society  so  much  depend  would  be  turned  into  means 
of  the  grossest  fraud  and  oppression.  The  law  has,  therefore,  prescribed 
strict  rules  of  restraint  upon  the  action  of  the  attorney,  and  will  never  permit 
him  to  take  advantage  of  his  position  to  speculate  upon  the  interests  which 
are  intrusted  to  him.  Even  in  the  case  of  a  purchase  of  the  subject  of  the  suit 
by  the  attorney,  the  client  may  set  it  aside  at  his  pleasure,  unless  the  attorney 
show  by  clear  and  conclusive  proof  that  no  advantage  was  taken,  that  every- 
thing was  explained  to  the  client,  and  that  the  price  was  fair  and  reasonable. 
But  no  case  has  come  to  our  knowledge  where  an  attorney  has  been  permitted 
after  once  acting  as  such  in  the  prosecution  of  a  suit,  and  having  opportuni- 
ties for  knowing  the  fiicts  of  his  client's  case,  to  go  over  and  render  assist- 
ance to  the  adverse  side,  and  enforce,  in  a  court  of  equity,  the  contract  based 
on  such  acts,  or  the  agreement  to  do  them."     15  Cal.  401,  402. 

Ill  People  V.  Spencer,  01  Cal.  128,  the  proceeding  was  to  suspend 
or  disbar  the  respondent  for  acting  on  both  sides  in  the  case  of  one 
Harris.  Spencer  had  drawn  an  indictment  while  district  attorney 
against  Harris,  and  afterwards  appeared  in  the  superior  court  of 
Lassen  county  as  counsel  for  Harris,  and  moved  to  set  aside  the  in- 
dictment. The  court  held  that  he  must  be  suspended  under  the  stat- 
ute.    Section  162,  Pen.  Code.     It  said,  further: 

"But,  independent  of  statute,  there  can  be  no  doubt  that  his  conduct  was 
reprehensible.  By  appearing  both  for  plaintiff  and  defendant,  in  the  same 
action,  he  was  guilty  of  *  a  violation  of  his  duty  as  an  attorney,'  for  which  it  is 
our  duty  to  remove  or  suspend  him.    Code  Civil  Proc.  §  287." 

Monnell,  in  his  work  on  Practice,  cites  Ferguson's  Irish  Practice, 
(a  book  to  which  wo  have  not  had  access,)  and  makes  an  extract  from 
it  (see  1  Monnell,  Pr.  182,  183)  as  to  an  attorney  changing  sides  in 
the  same  cause.     Ferguson  says,  (1  Ferg.  Ir.  Pr.  37,  38:) 

"Lest  any  temptation  should  exist  to  violate  professional  confidence,  or  to 
make  any  improper  use  of  the  information  which  an  attorney  has  acquired 
confidentially,  as  well  as  upon  principles  of  public  policy,  he  will  not  be  per- 
mitted to  be  concerned  on  one  side  of  the  proceedings,  in  which  he  was  origi- 
nally in  a  different  interest,  even  though  his  former  client  makes  no  objec- 
tion ;  and  though  discharged  many  years  ago,  and  feeling  himself  free  to 
swear  that  he  has  forgotten  the  nature  and  purport  of  the  communications 
he  had  received  from  the  former  client,  and  that  they  were  not  confidential; 
for  the  court  cannot  investigate  the  phts  or  the  mintcs  of  the  confidence  re- 
posed in  him  without  an  absolute  disclosure  of  the  facts,  nor  can  it  calculate 
how  much  of  these  confidential  communications  are  still  in  the  recollection 
of  the  attorney;  but  the  mere  circumstance  of  a  retainer  sufficiently  implies 
the  fact  of  confidential  disclosure,  to  whatever  extent,  having  been  made." 

Monell  cites  as  to  this  extract  from  Ferguson,  Lessee  of  Flynn  v. 
Casual  Ejector,  1  Ir.  Law,  (0.  8.)  59 ;  Hutchins  v.  Hutchins,  1  Hogan, 
315;  Keon  \,  Nesbitt,  1  Sausse  &  S.  365,  note;  Waller  y.  Fowler, 
Id.  369. 
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It  shoald  be  remarked  in  regard  to  the  cases  cited  from  the  English 
reports  that  they  all  relate  to  attorneys  or  solicitors,  not  to  counsel- 
ors or  barristers.  In  this  state  a  person  is  admitted  to  the  bar  as 
both  attorney  and  counselor,  as  the  respondent  here  was,  and  this 
case  is  to  be  looked  at  in  both  aspects.  It  should  be  remembered 
that  in  England  an  attorney  can  only  recover  his  bill  of  costs  and 
necessary  disbursements,  A  barrister  has  no  action  to  recover  com- 
pensation for  his  services.  The  attorney  cannot  recover  damages 
for  a  breach  of  contract.  With  us  it  is  otherwise'.  Both  the  attor- 
ney and  counselor  can,  with  us,  maintain  action  for  a  breach  of  his 
contract  of  employment,  and  recover  compensation  therefor  in  dam- 
ages. So  when  an  attorney  or  counselor  is  unjustly  discharged  from 
a  case,  he  can,  in  this  state,  recover  compensation  for  any  damage 
he  may  sustain  by  reason  of  such  discharge.  Owing  to  this  dififer- 
enee  of  right,  the  law  may  be  ruled  in  England  in  accordance  with 
the  contention  of  respondent. 

Further,  the  respondent  cannot  be  regarded  as  an  attorney  and 
counselor  discharged  by  his  client,  the  city  and  county  of  San  Fran- 
cisco. He  was  elected  for  a  particular  period  of  time  or  term,  and 
when  his  term  of  office  expired  he  wad  in  no  sense  discharged.  He 
took  the  term  voluntarily,  and  by  operation  of  law  his  employment 
ceased  when  his  term  ended.  There  is  no  analogy  between  the  re- 
spondent's case  and  that  of  a  private  person  discharging  his  attorney 
or  counsel  from  a  cause  while  it  was  pending.  On  this  point  the 
remarks  of  the  supreme  court  of  Georgia  in  Gaulden  v.  State,  11  Ga. 
60,  above  cited,  are  applicable,  and  we  concur  with  what  is  there  said 
on  this  point.  But  though  his  employment  ceased,  his  obligation  of 
fidelity  still  continued,  and  nothing  appears  to  have  occurred  which 
discharged  him  from  this  obligation.  Indeed,  we  much  doubt  whether 
the  city  and  county  had  power  to  discharge  him.  Is  there  any  law 
authorizing  it?  This  question,  however,  does  not  arise  here,  and  we 
do  not  intend  to  decide  it. 

The  respondent  accepted  a  fee  in  the  two  cases  above  referred  to 
to  sit  out  or  stand  out,  and  did  nothing  at  all  in  such  cases.  He  bar- 
gained for  and  received  a  fee  of  $100  for  so  doing.  He  had  pre- 
viously received  of  the  city  a  fee  in  such  cases  in  the  shape  of  his 
salary,  which  was  paid  him.  Conceding  that  an  attorney  and  coun- 
selor at  law  may  be  retained  not  to  act  or  advise  professionally  ad- 
versely to  the  person  so  retaining  him,  can  this  be  the  case  where  he 
had  been  previously  employed  or  retained  and  paid  in  the  same  cause 
by  the  adverse  party  ?  We  think  not.  The  case  cited  (McQuesney  v. 
Hiester,  33  Pa.  St.  444)  does  not  go  so  far.  No  case  has  been  cited, 
nor  have  we  been  able  to  find  one,  where  a  counselor  at  law  who  has 
been  employed  and  received  a  fee  from  one  party,  has  been  after- 
wards allowed  to  change  sides,  and  accept  a  retainer  from  his  adver- 
sary in  the  same  cause.  See  Sharsw.  Leg.  Ethics,  (5th  Ed.)  117, 
118. 
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Some  remarks  were  made  by  Lord  Eldon  in  Cholmondeley  v.  Clin" 
ion  which  are  pertinent  ju6t  here.  "I  recollect,"  he  said,  "many  in- 
stances, both  as  to  counsel  and  attorneys,  in  which  it  was  extremely 
difficult  for  a  man  to  say  he  should  have  been  employed  in  both 
causes;  and  with  regard  to  that,  'quod  dubitas  nefeceris*  is  a  good 
riile  for  the  regulation  of  your  own  conduct;  but  I  do  not  recollect  an 
instance  of  a  solicitor  changing  his  situation  from  the  defendant  to 
the  plaintiff.  The  casa  might  easily  be  put  that  a  most  honest  man, 
so  changing  his  situation,  might  communicate  a  fact,  appearing  to 
him  to  have  no  connection  with  the  case,  and  yet  the  whole  title  Of 
his  former  client  might  depend  on  it."     19  Yes.  266,  267. 

Further,  he  said : 

"The  naked  question  is  whether  a  person,  having  been  for  a  considerable 
time  employed  in  a  cause  for  the  plaintiff,  can,  after  discharging  himself,  as 
I  must  take  Mr.  Montriou  to  have  done,  from  the  relation  of  attorney  for  the 
plaintiff  in  that  cause,  become  attorney  for  the  defendant.  The  answer 
to  the  novelty  of  the  application  is  that  the  question  must  be  considered 
open,  unless  in  memory  or  tiadition  any  instance  can  be  shown  of  such  a  fiict 
having  actucilly  occurred.  I  do  not  recollect,  either  in  my  own  experience, 
or  from  information  in  the  memory  of  any  one,  any  such  instance.  The  prac- 
tice of  the  bar  in  my  time  was  this:  If  a  retainer  was  sent  by  a  party  against 
whom  the  counsel  had  been  employed,  the  retainer  being  in  a  cause  between 
the  same  parties,  the  counsel,  before  accepting  it,  sent  to  his  former 'client, 
stating  the  circumstance,  and  giving  him  the  option.  That  has,  I  believe, 
been  relaxed,  and  the  course  now  is  as  it  has  been  represented  at  the  bar. 
I  do  not  admit  that  he  is  bound  to  accept  the  new  brief.  My  opinion  is  that 
he  ought  not,  if  he  knows  anything  that  may  be  prejudicial  to  the  former 
client,  to  accept  the  new  brief,  though  that  client  refused  to  retain  him." 
Id.  274,  275. 

These  opinions  of  Lord  Eldon  go  veiy  far,  and  lay  down  a  very 
strict  rule  as  to  the  duties  and  obligations  of  attorneys  and  counsel. 
It  is  not  based  merely  on  sentiment,  but  on  the  rules  of  duty  govern- 
ing the  relation  as  fixed  by  law.  It  will  be  observed  that  the  lord 
chancellor  is  speaking  of  counsel  as  well  as  attorneys.  The  lord 
chancellor  refers  in  the  above  remarks  to  the  course  as  represented 
at  the  bar.     In  the  argument  against  the  motion  it  was  said : 

"If  a  counsel,  having  advised  upon  pleadings  and  evidence,  not  being  re- 
tained, the  next  day  receives  a  retainer  on  the  other  side,  which  be  is  not 
only  entitled,  but  as  a  servant  of  the  public  bound,  to  receive,  there  is  no 
practice  requiring  notice  to  be  given  of  that.  This  applies  equally  to  the 
other  branch  of  the  profession."     19  Ves.  268. 

In  reply  to  this  Sir  Samuel  Eomilly,  for  the  motion,  said : 

**I  do  not  understand  the  rule  as  to  counsel  to  be  as  it  is  represented.  I 
concur  that  a  counsel  consulted  confidentially  cannot  counsel  on  the  opposite 
side  without  giving  notice.  Great  laxity,  I  admit,  prevails  as  to  retainem; 
a  difficulty,  when  it  occurs,  is  usually  referred  to  some  other  counsel,  and  the 
consequence  is  that  there  is  no  general  rule."    19  Yes.  269. 

The  counsel  further  stated:  *'It  is  admitted  a  counsel  cannot  re- 
ject a  retainer  and  accept  one  from  the  opponent."     19  Yes. . 271* 
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And  in  this  view,  as  to  a  solioitor.  Lord  ELt>0K  concurred.    In  Coop. 
89,  be  said : 

'*Ieo7i8id€r  the  qtiestion  to  be^  nakedly,  whether  a  person  having  been  long 
officiating  in  a  cause  as  the  solicitor,  and  afterwards  discharging  himself,  as 
I  must  take  it  that  Montriou  did  in  this  case  by  the  dissolution  of  partner- 
ship, can  afterwards  become  the  attorney  on  the  other  side  in  the  cause." 
Coop.  87. 

This  question  he  decided,  and  held  against  Montrioa.  See  his  ob- 
servations on  page  89. 

As  we  understand  the  case,  the  ruling  was  not  on  the  ground  that 
Montriou  personally  knew  the  facts  communicated  by  Lord  Clinton, 
but  his  partner  knew  them,  and  under  such  circumstances  Montriou 
was  restrained  from  using  it  as  solicitor  for  Earl  Gholmondeiey. 

In  this  case  the  respondent  agreed  to  sit  out  or  stand  out,  and  not 
argue  the  causes  in  the  supreme  court.  He  was  thus  to  refrain  from 
exercising  the  functions  of  counselor  or  barrister.  He  was  to  do  this 
in  cases  where  he  had  been  employed  and  paid  to  act  for  a  former 
client.  He  was  not  discharged  by  such  former  client.  By  the  agree- 
ment he  entered  into  he  could  not  be  employed  by  his  former  client. 
It  was  a  violation  of  his  duty  of  fidelity  to  his  client  as  attorney  and 
counsel  to  be  employed  and  paid  under  such  circumstances.  We  are 
of  opinion  that  the  rule  laid  down  in  Spencer's  Case  is  correct,  and 
should  be  enforced.  It  is  the  better  rule,  and  one  calculated  to  in- 
sure purity  in  the  administration  of  justice,  and  command  the  confi- 
dence of  the  public  in  its  administration.  See  1  Monell,  Pr.  182, 
183. 

It  should  be  remembered  that  the  respondent  filled  a  public  office, 
and  the  highest  obligation  of  fidelity  to  the  public  rested  on  him.  A 
proper  public  policy  dictates  that  one  employed  by  the  choice  of  the 
people  for  a  stated  period,  in  the  capacity  of  attorney  and  counsel 
for  the  state,  or  any  portion  of  it,  should  not  be  allowed  to  say  that 
he  had  received  no  confidential  communications  in  his  official  capacity, 
and  therefore  that  he  was  at  liberty  to  be  retained  by  the  adversary 
in  the  same  cause  after  his  term  of  office  had  expired.  It  would  be 
placing  before  gentlemen  of  the  bar  a  temptation  to  neglect  their 
duties  when  called  to  such  public  employment  which  no  principle  of 
law  justifies.  A  just  public  policy  forbids  it.  A  trustee  for  sale  is 
not  allowed  to  be  a  purchaser  at  his  own  sale,  and  e  converse,  on  like 
grounds.  See  Michoud  v.  Girod,  4  How.  664,  655.  A  great  jurist, 
Lord  Lyndhurst,  has  said  that  the  rule  as  to  a  trustee  dealing  with 
his  cestui  que  trust  had  its  origin  in  considerations  of  public  policy; 
also  as  to  transactions  between  attorneys  and  their  clients.  See 
Egerton  v.  Brownlow,  4  H.  L.  160,  161.  These  considerations  of 
public  policy  apply  here.  See  remarks  of  court  in  the  case  above 
cited  from  11  Ga. 

Let  it  be  observed  that  the  respondent  knew  that  the  cases  above 
named  were  pending  and  undecided.  Whittemore  had  spoken  to  him 
v.lOp.no.l — 5 
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in  regard  to  them  before  the  expiry  of  his  official  term.  It  is  imma- 
terial that  he  did  not  know  all  the  evidence  in  the  causes.  He  might 
have  ascertained  all  the  facts  by  inquiry.  That  he  failed  to  inquire 
as  to  the  facts  can  make  no  difference.  The  record  was  open  to  him. 
His  abstention  from  knowledge  of  the  facts,  then,  is  immaterial.  In 
a  case  where  a  counselor  at  law  has  argued  a  cause  for  his  client  in 
an  appellate  court,  and  where  he  has  obtained  his  knowledge  of  the 
facts  from  the  record  alone,  would  it  be  permitted  that  in  case  of  re- 
versal of  the  judgment  that  he  should  change  sides  and  conduct  the 
cause  in  the  court  below  for  the  adversary  of  his  former  client?  Or 
where  the  same  cause  comes  again  to  the  court  of  appeal,  that  he 
could  appear  for  the  party  opposed  to  that  one  for  whom  he  had  for- 
merly appeared  and  spoken  ?  Certainly  he  could  not  be  permitted  so 
to  act.  What  confidence  would  be  reposed  in  the  administration  of 
the  law  if  such  conduct  would  be  allowed?  With  what  safety  could 
a  client  act  in  retaining  an  attorney  and  counsel  ?  Mr.  Weeks,  in 
his  book  on  Attorneys  at  Law,  says  an  attorney  may  be  stricken  from 
the  rolls  for  acting  in  an  action  or  suit  on  both  sides.  Weeks,  Attys. 
at  Law,  §  81,  p.  152,  citing  Mason* s  Case,  1  Freem.  74,  and  Berry  v. 
Jenkins,  3  Bing.  423. 

The  measure  of  punishment  is  a  difficult  question.  .  But  it  should 
be  remembere.d  that  at  the  time  Mr.  Cowdery  accepted  this  employ- 
ment, Spe7icer*s  Case  had  been  decided,  on  September  21,  1882,  by 
this  oourt;  and  it  should  also  be  remembered  that  at  the  time  Cowdery 
was  employed  by  Whittemore  he  said  to  the  latter,  as  quoted  above : 
"I  can  do  nothing  against  the  city  in  this  case,  and  I  do  not  want, 
for  appearance  sake,  to  be  consulted  in  them;"  thus  showing  that  the 
respondent  had  doubts  as  to  the  propriety  of  his  conduct. 

On  a  consideration  of  the  whole  case,  we  are  of  opinion  that  the 
respondent  should  be  suspended  from  acting  as  attorney  and  coun- 
selor at  law  in  any  matter  for  the  period  of  six  months  from  the 
entry  of  the  order  herein. 

The  following  order  will  be  entered :  In  this  cause,  after  hearing 
the  evidence  and  considering  the  same,  together  with  the  pleadings 
herein,  it  is  ordered  that  the  respondent,  J.  F.  Cowdery,  be  suspended 
from  acting  as  attorney  and  counselor  at  law  in  any  court  in  this 
state  for  the  period  of  six  months  from  this  date. 

We  concur:     McKinstry,  J.;  McKbe,  J.;  Boss,  J, 

Justice  Shabpstein,  was  not  present  at  the  hearing. 

Myrick,  J.,  {dissenting.)  Mr.  Cowdery,  after  the  expiration  of  hia 
term  of  office,  owed  duties  to  the  city  and  county  as  follows :  To  im- 
part to  his  successor,  on  request,  whatever  information  he  possessed 
in  regard  to  the  cases,  and  not  to  impart  to  opposing  counsel  in- 
formation detrimental  to  the  interests  of  the  city.     He  did  not  vio- 
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late  bis  duty  in  either  of  these  respects.  There  is  no  evidence  that 
he  declined  to  give  to  his  successor  in  ofSce  any  information,  or  that 
the  city  and  county  desired  his  services.  He  accepted  a  retainer  not 
to  appear  in  the  cases  as  attorney  for  the  city  and  county.  He  was 
not  in  duty  bound  to  accept  a  retainer  from  the  city  and  county. 
However,  it  was  unwise  for  him  to  accept  the  retainer  from  the  op- 
posing counsel,  for  two  reasons:  (1)  By  so  doing  he  subjected  him- 
self to  a  kind  of  criticism  which  no  attorney  should  willingly  subject 
himself  to;  (2)  he  received  a  fee  with  the  understanding  that  he  was 
to  render  no  services  therefor.  If  immediately  upon  his  attention 
being  called  to  the  doubtful  propriety  of  his  acceptance  of  the  money 
he  had  at  once  returned  it,  he  would  have  saved  himself  and  the  bar 
association  much  unpleasant  feeling.  In  regard  to  criminal  prose- 
cutions, the  legislature  has  by  law  forbidden  an  attorney  who  has 
prosecuted  an  action  from  taking  any  part  in  the  defense,  and  has 
declared  that  by  such  act  he  should  forfeit  his  license  to  practice 
law.  The  wisdom  of  applying  the  same  rule  to  civil  cases  may  be 
for  the  consideration  of  the  legislature,  as  may  also  be  the  question 
whether  attorneys  should  accept  retainers  without  expectation  of  be- 
ing actively  employed. 

In  view  of  the  whole  case,  as  no  harm  occurred  to  the  city  and 
county,  and  none  was  attempted,  I  think  suspension  or  revocation 
of  the  license  a  severity  not  called  for. 

Mr.  Whittemore's  position  is,  in  substance,  as  follows :  After  the 
expiration  of  Mr.  Cowdery's  term  of  oflSce  he  asked  the  latter  if  he 
was  free  to  accept  a  retainer  not  to  appear  in  the  cases  against  him, 
(Whittemore,)  and  was  informed  that  he  was,  and  thereupon  the  fee 
was  paid.  I  think  whatever  responsibility  there  was  in  the  transac- 
tion, and  the  decision  as  to  its  propriety,  was  with  Mr.  Cowdery. 
Mr.  Whittemore  did  not  ask  Mr.  Cowdery  to  violate  any  duty  he 
owed  to  the  cfty  and  county,  nor  to  give  any  information  detrimental 
to  its  side  of  the  cases. 

NOTE. 

In  the  case  jf  In  re  Gates,  (Pa.)  2  Atl.  Rep.  215,  where  an  attorney  at  law  was  sus- 
pended from  practice  on  petition  of  the  bar  association  of  the  county  in  which  he  prac- 
ticed, on  proof  of  having  abstracted  from  the  tiles  in  the  office  of  the  prothonotanr  a 
receipt  attached  to  &  fieri  facias,  the  act  of  the  attorney  was  held  to  be  such  unprofes- 
sional conduct  as  justified  the  action  of  the  court. 

For  a  full  discussion  of  the  question  of  disbarment  of  attorneys  for  unprofessional 
conduct,  see  In  re  Houghton,  (Cal.)  8  Pac.  Rep.  52,  and  note,  57-59. 
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(69  Cal.  67) 

In  re  Whittemore.     (No.  11,254*) 
Filod  February  27. 1886. 

Attorneys  at  Law— Disbarment  for  Unprofessional  Conduct. 

Where  the  relation  of  an  attorney  with  a  certain  party  has  been  that  of  at- 
torney and  client  in  a  suit,  and  during  such  relation  he  has  acquired  knowl- 
edge of  a  certain  point  which  is  favorable  to  his  client  and  fatal  to  the  case 
of  the  other  party,  and,  his  relation  having  ceased,  another  attorney  offers  him 
a  fee  as  a  retainer  in  the  suit  on  the  side  opposed  to  that  of  his  former  client, 
for  the  rendition  of  no  services  other  than  that  he  shall  not  disclose  said  point, 
the  latter,  acting  with  a  knowledge  of  all  the  facts,  is  guilty  of  unprofessional 
conduct,  and  a  violation  of  his  duty  as  an  attorney  and  counselor  at  law,  and 
may  be  suspended. 

In  bank.  Proceedings  for  disbarment  of  an  attorney  and  coun- 
selor at  law. 

Willicnn  Matthews,  E.  R.  Taylor,  and  H.  J.  Tilden,  for  the  prose- 
cution. 

Thornton,  J.  In  this  case  the  facts  are  the  same  as  in  In  re  Cow- 
dery,  ante,  47,  except  that  Whittemore  was  the  employer,  and  in  the 
other  case  just  mentioned  Gowdery  was  the  employe. 

Whittemore,  an  attorney  and  counselor  of  this  court,  employed 
Gowdery  with  a  knowledge  of  the  relations  which  Gowdery  bore  to  the 
cases  of  Bonnet  and  Parker  v.  City  and  County  of  San  Francisco. 
He  was,  when  he  retained  Gowdery,  fully  aware  of  the  public  capacity 
in  which  Gowdery  had  charge  of  the  causes  above  named,  and  that 
Gowdery  when  he  accepted  a  retainer  from  him  was  changing  sides 
in  the  litigation.'  In  employing  Gowdery  be  violated  his  duties  as  an 
attorney  and  counselor  at  law.  Ordinarily,  when  an  attorney  calls 
on  another  attorney  and  asks  him  if  there  is  anything  in  the  way  of 
his  being  employed  in  a  cause,  and  he  replies  that  there  is  nothing 
in  the  way  of  his  accepting  such  employment,  we  should  hold  that 
there  would  be  no  impropriety  in  his  employing  him.  But  it  is  dif- 
ferent here.  Whittemore  knew  Gowdery*s  relation  to  the  causes  as 
above  stated,  and  we  are  of  opinion  that  it  was  a  violation  of  his  du- 
ties to  the  court  in  so  doing. 

In  this  cause  the  following  order  will  be  entered :  This  cause  hav- 
ing bejen  heard  on  the  pleadings  and  proofs,  and  considered  by  the 
court,  and  the  court  having  come  to  the  conclusion  that  Whittemore 
has  violated  his  duty  as  an  attorney  and  counselor  of  this  court  in 
employing  J.  F.  Gowdery  as  attorney  and  counsel,  it  is  hereby  or- 
dered that  said  D.  H.  Whittemore  be,  and  is  hereby,  suspended  for 
the  period  of  six  months  from  this  date  from  appearing  or  acting  as 
attorney  or  counselor  at  law  in  all  the  courts  of  this  state. 

We  concur:     Boss,  J.;  McKeb,  J.;  McKinstry,  J. 

Mr.  Justice  Sharpstein  was  not  present  at  the  hearing. 
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(«9  CaL  1)  ^ 

In  re  Buoklet.     (No.  20,181.) 
Filed  February  27, 1886 

1.  CJoKTK^rrr— C?LAnfmo  to  Havb  Impropbb  Influbncb  wtttt  Court. 

Claiming  to  have  influence  with  a  court,  and  to  be  able  through  such  fnflu- 
eace  to  be  able  to  obtain  a  decision  favorable  to  a  particular  party,  is  a  con- 
tempt of  court. 

8.   BaMB— CRIMIN4LL  PrOCBBDINO— ESTABLISHHBMT  OF  QXJTUt. 

Contempt  IS  a  criminal,  or  quasi  criminal,  proceeding,  and  therefore  the 
evidence  of  guilt  of  the  respondent  must  be  established  beyond  a  reasonable 
doubt,  by  clear  and  satisfactory  evidence,  and  the  mere  preponderance  of 
proof  is  not  sufficient  to  establish  the  guilt  of  the  accused. 

8.  Sahb— Trial  op  Party  Chargbd. 

In  case  of  a  contempt  not  committed  in  the  presence  of  the  court,  a  trial 
must  be  had  on  pleadings  and  evidence. 

4.  Same— AccoicpiJCB.  Conviction  on  Evidbncb  of. 

A  conviction  cannot  be  had  in  a  criminal  case  on  the  testimony  of  an  accom- 
plice  alone,  under  section  1111  of  the  California  Penal  Code,  and  this  rule  is 
applicable  to  contempt  cases. 

Rosa.  McEiNSTRT.  and  McKeb.  JJ.,  diasen^ 

In  bank.  Proceeding  against  respondent  for  alleged  oontempt  of 
court. 

The  Attorney  General,  for  the  prosecution. 

Preston  d  McPike  and  D.  H.  Regensburger,  for  the  defense. 

Thornton,  J.  This  is  a  proceeding  taken  against  the  respondent, 
Buckley,  for  an  alleged  contempt  of  this  court.  The  contempt  charged 
relates  to  the  cases  of  Bonnet  v.  City  and  County  of  San  Franciaco, 
8  Pac.  Eep.  816,  ai^d  Parker  v.  Same  Defendant^  3  Pao.  Rep.  816, 
which  were  pending  in  this  court  on  appeal  before,  on,  and  after  the 
tenth  day  of  May,  1884.  In  each  of  these  causes  judgment  of  affirm- 
ance was  rendered  by  this  court  on  the  day  last  named.  These  judg- 
ments  of  affirmance  were  in  favor  of  Bonnet  and  Parker.  The  con- 
tempt charged  is  that  on  the  said  day  the  defendant,  well  knowing 
that  these  causes  had  been  decided  by  this  court  in  favor  of  the  parties 
above  mentioned,  affirming  judgments  in  their  favor  given  in  the 
court  below,  for  and  in  consideration  of  the  sum  of  (500,  which  Bon- 
net agreed  to  pay  him,  agreed  and  undertook  with  Bonnet  that  he 
(Bnckley)  would  procure  to  be  given  and  made  by  this  court  a  judg- 
ment in  favor  of  Bonnet  and  Parker,  respectively,  in  the  cases  above 
stated;  that  Bonnet  was  at  the  same  time  assured  by  Buckley,  and 
was  made  to  believe,  that  he  (Buckley)  possessed  such  influence  with 
this  court,  and  the  members  thereof,  that  he  could  procure  through 
his  influence  said  judgments  in  said  actions  to  be  given  and  made  re- 
spectively in  favor  of  said  Bonnet  and  Parker. 

Buckley,  in  obedience  to  an  order  to  show  cause,  appeared  herein, 
and  in  a  verified  answer  denied  the  charge  in  every  particular. 

That  the  conduct  with  which  respondent  is  here  charged  is  a  con- 
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tempt  of  this  court  we  have  no  doubt.  This  is  a  proposition  of  law 
to  us  80  plain  that  we  think  it  unnecessary  to  discuss  it  further. 

The  material  question  to  be  considered  relates  to  the  guilt  of  re- 
spondent. The  guilt  of  respondent  must  be  established  as  a  fact  by 
clear  and  satisfactory  evidence.  If  not  so  established,  this  court  has 
no  right  to  punish  him.  It  should  be  remembered  that  the  proceed- 
ing here  taken  is  criminal  or  quasi  criminal.  It  was  so  held  by  this 
court  in  Ex  parte  Crittenden,  62  Cal.  534,  following  New  Orleans  v. 
Steam-ship  Co.,  20  Wall.  392,  where  it  is  said:  ^'Contempt  of  court  is 
a  specific  criminal  oflFense."  See,  also,  HummeVs  Case,  9  Watts,  421 ; 
CartwrighVs  Case,  114  Mass.  230;  Durant  v.  Supervisors,  1  Woolw. 
377;  Com.  Dig.  "Attachment,"  4;  4  Bl.  Comm.  288. 

The  punishment  for  a  contempt  may  be  fine  or  imprisonment,  or 
both, — a  punishment  appropriate  to  criminal  offenses.  See  Code  Civ. 
Proc.  §§  1218,  1219.  Under  such  circumstances  the  guilt  of  the 
party  charged  should  be  proved  and  established  by  clear  and  satis- 
factory evidence.  A  mere  preponderance  of  evidence  would  not  be 
sufficient  to  warrant  the  infliction  of  so  serious  a  punishment.  We 
know  of  no  rule  of  law  in  this  state  authorizing  any  court  to  fine  and 
imprison  a  person  on  a  mere  preponderance  of  evidence  as  to  his 
guilt.  The  guilt  must  be  established  by  clear  and  satisfactory  proof, 
and  generally,  if  not  always,  in  criminal  actions,  beyond  a  reason- 
able doubt.  It  would  be  against  all  correct  rules  of  law  and  princi- 
ples of  justice  to  permit  guilt,  under  such  circumstances,  on  a  con- 
viction of  which  punishment  so  serious  and  severe  may  follow,  to  be 
established  by  less  than  clear  and  satisfactory  proofs. 

In  the  matter  of  the  application  to  disbar  B.  E.  Houghton,  an  at- 
torney of  this  court,  (8  Pac.  Rep.  52,)  it  was  said: 

"A  judgment  against  the  respondent  will  deprive  him  of  personal  and 
property  rights.  Unless  we  are  clearly  satisfied  of  respondent's  guilt,  we 
ought  not  to  remove  or  suspend  him  from  the  practice  of  his  profession.  As 
we  are  not  so  satisfied,  we  decline  to  strike  his  name  from  the  roll." 

These  remarks  apply  to  .this  case.  Such,  in  our  judgment,  is  the 
legal  result  deducible  from  our  statute  relating  to  contempts,  (Code 
Civil  Proc.  §§  1209,  1210,  et  seq.,)  by  which  an  issue  is  required  to 
be  made  up  and  tried  as  to  the  guilt  of  the  accused,  (Code  Civil  Proc. 
§§  1217-1219. 

It  may  be  remarked  that  this  was  not  so  at  common  law.  In  such 
proceedings  in  courts  of  law  not  committed  in  facie  curicB,  if  a  party 
charged  with  contempt  cleared  himself  by  his  oath  denying  his  guilt, 
he  was  by  a  court  of  law  discharged.  If,  however,  in  making  such 
oath  he  was  perjured,  he  might  be  prosecuted  for  perjury.  Such  is 
the  statement  of  Blackstone  as  to  proceedings  upon  such  contempt 
in  courts  of  law,  (see  Bl.  Comm.  287,)  and  this  is  confirmed  by  the  au- 
thorities. But  in  this  state  the  subject  is  regulated  by  statute,  as 
stated  above ;  and  of  contempts  not  in  face  of  the  court  an  issue  is 
ma<le  up  by  answer,  and  witnesses  are  called  and  examined  as  in 
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other  causes.  In  other  words,  a  trial  is  had  as  in  other  cdises.  In 
this  case,  the  contempt  charged  not  having  been  committed  in  the 
face  of  the  court,  a  trial  was  had  on  the  pleadings  and  evidence. 

The  evidence  in  regard  to  the  transaction  in  which  the  contempt  is 
said  to  have  been  committed  is  found  in  the  testimony  of  B.  Bonnet,  J. 
W.  Taylor,  and  the  respondent.  Bonnet  was  the  plaintiff  in  the  above- 
named  case  of  Bonnet  v.  City  and  County  of  San  Francisco.  Bonnet 
testified  that: 

"On  the  tenth  of  May,  1884,  he  and  Joseph  W.  Taylor  met  Buckley  at  his 
saloon,  in  the  city  of  San  Francisco,  about  8  o'clock  in  the  evening.  Buck- 
ley invited  them  inside  his  private  place,  and  then  the  respondent  said  to 
him:  *  You  got  a  ctise  in  the  supreme  court? '  I  told  him  *  yes.'  Taylor  told 
him,  before  they  got  to  Buckley's  saloon :  *  Buckley  could  get  a  judgment  for 
you  right  away;'  and  when  we  got  there,  Buckley,  in  his  private  room,  said: 
•I  can  get  judgment  for  or  against  you  in  this  case; '  and  Taylor  said :  *  I  sup- 
pose the  judges  will  be  down  here  to-night  or  to-morrow;'  to  which  Buckley 
said:   *  Oh,  yes;  there  is  two  alretuly  here.'     Taylor  asked  him,  [Bonnet:] 

*  Well,  suppose  we  make  a  note  for  JiSSOO.*  He  asked  him  if  S500  was  satis- 
factory to  him,  or  something  of  that  kind,  and  said:  'Suppose  we  make  a 
note  for.$500,  and  give  it  to  him.'  1  says:  *  I  won't  pay  no  8500.  I  won't 
pay  it.    My  brother  won't  authorize  me  to  do  so.'     *  Well,'  he  [Taylor]  says: 

*  J  will  pay  half  of  it.'  *  Well,'  I  says,  *  all  right;  if  you  p:iy  halt*  of  it  we 
will  pay  it;'  and  then  Taylor  drew  a  note  himself,  and  gave  it  to  me  to  sign. 
I  signed  the  note.  I  told  him,  says  I:  'Ain't  you  going  tosign?'  He  says: 
*Xo;  I  don't  want  ray  name  to  appear,  but  it  is  understood  I  pay  half  of  it;' 
and  I  said:  'Mr.  Buckley,  is  that  correct?  You  won't  make  my  brother  re- 
sponsible for  more  than  S250y'  *Ye3,'  he  says,  *and  Ta)'lor  will  pay  over 
the  other  half.'  *  Well,'  he  [Buckley]  says:  'i  can  have  this  judgment  ren- 
dered immediately,  and  dated  to-day,  to-morrow,  or  Monday,  or  any  time  you 
want  it.'  I  says:  *  It  is  not  particular  about  the  date.  I  don't  care  about 
that.'  So  we  met  and  parted  that  way,  I  think.  Taylor  gave  the  note  to 
Buckley  in  his  presence,  and  it  was  left  with  him." 

The  witness,  at  request  of  the  prosecuting  counsel,  explained  the 
reference  to  his  brother.  The  money,  he  said,  belonged  to  his  brother, 
Eli  Bonnet.  It  appeared  that  the  claims  belonged  to  Eli  Bonnet,  who 
had  assigned  them  over  to  him,  which  he  had  assigned  to  Taylor. 
The  claims  in  both  the  Cases  of  Bonnet  and  Parker  had  been  assigned 
to  Taylor  some  time  before  as  security  for  money  advanced,  and  the 
witness  was  acting  for  his  brother,  who  was  sick.  When  a  settle- 
ment was  had  with  Taylor  he  was  present,  and  $250  was  retained 
out  of  the  money  in  payment  for  that  note.  When  this  settlement 
was  had,  Taylor,  D.  H.  Whittemore,  M.  J.  Kelly,  Eli  Bonnet,  and  him- 
self were  present.  Buckley  was  not  there, — in  fact  had  gone  east. 
The  money  was  not  paid  to  Kelly,  who  had  the  note,  but  Taylor  kept 
it,  and  said  that  he  would  see  that  the  note  was  paid.  At  the  time 
the  note  for  (500  was  given  to  Buckley,  B.  Bonnet  stated  that  he  did 
not  know  that  judgment  had  been  rendered  in  the  supreme  court; 
that  he  did  not  know  of  it  until  the  following  Monday,  the  twelfth  of 
May,  when  he  saw  it  in  a  newspaper.  He  then  told  Taylor  not  to  pay 
the  note;  that  it  was  obtained  on  *'false pretensions."    This  is,  in  sub- 
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stance,  the  testimony  of  Bonnet  which  has  any  bearing  on  the  matter 
of  the  contract. 

Buckley  was  called,  and  testified  as  to  the  interview  with  Taylor 
and  Bonnet  on  the  evening  of  the  tenth  of  May.     He  said : 

"My  recollection  of  the  affair  is  that  Mr.  Taylor  called  upon  meat  my  place 
of  business  that  evening,  iu  May,  with  a  gentleman  he  said  was  Mr.  Bon- 
net, and  asked  me  if  he  could  see  me  privately  for  a  few  moments.  I  went 
with  him  into  a  room  in  my  saloon.  Mr.  Taylor  introduced  me  to  Mr.  Bon- 
net, and  said  he  was  very  anxious  to  see  me  in  relation  to  the  matter  of  these 
claims  that  was  coming  up  before  the  board  of  supervisora, — was  very  anx- 
ious that  I  should  Interest  myself  for  him  in  trying  to  have  these  matters 
brought  before  the  board.  Some  conversation  in  relation  to  the  matter  took 
place.  Question.  State  what  it  was  as  near  as  you  can  recollect  it.  Answer. 
As  near  as  my  recollection  serves  me  it  was  this:  Mr.  Taylor  told  me  that  in 
matters  of  this  kind,  that  before  obtainining  their  money  they  had  to  go  before 
the  board  of  supervisors;  and  recited  some  cases,  and,  among  others,  the 
name  of  Phelan,  that  was  adjudicated  by  the  court,  and  went  to  the  board  of 
supervisors,  and  tliere  remained  some  four  or  five  years,  going  from  one  board 
to  the  other;  and  tlie  object  of  my  assistance  was  to  have  this  matter  brought 
up  and  acted  upon  by  the  board  of  supervisors,  and  he  asked  me  if  I  would 
not  interest  myself.  I  told  him  I  did  not  know  what  I  could  do.  I  had 
known  Mr.  Taylor  for  a  long  time,  and  was  willing  to  do  anything  I  conld 
for  him.  So  Mr.  Taylor  and  this  other  gentleman  had  a  conversation  be- 
tween themselves,  and  they  afterwards  returned  to  me,  and  said:  *  We  do 
not  want  your  services  for  nothing.  We  are  willing  to  agree  to  pay  you  for 
it  if  you  will  assist  us  to  have  this  matter  brought  up.  We  will  pay  you  $500, 
and  to  secure  your  payment  of  it  will  give  you  a  note,'  which  they  did,  and 
I  agreed  to  assist  them,  and  do  what  I  could  in  the  matter.  That  is  about  the 
conversation,  as  I  recollect  it." 

Buckley  farther  testified  that  the  name  of  the  supreme  court  was 
never  mentioned  during  the  conversation ;  that  nothing  was  said  of 
the  members  of  the  supreme  court,  and  their  names  were  never  men- 
tioned; nothing  was  said  of  his  infiuence  with  the  supreme  court,  or 
of  his  ability  to  procure  decisions;  that  he  never  at  anytime  or  place 
had  a  conversation  with  Bonnet,  or  any  one  else,  in  relation  to  the 
supreme  court,  or  any  member  of  it,  or  regarding  his  influence  with 
the  supreme  court ;  that  he  had  never  stated  to  any  person  that  he 
had  any  influence  with  the  supreme  court,  or  that  he  could  procure 
decisions;  that  he  bad  stated  to  the  best  of  hisrecoUection  the  whole 
of  the  conversation  that  took  place  at  the  time  referred  to;  that  Bon- 
net's statement  of  the  conversation  was  false  from  beginning  to  end, 
and  that  no  such  conversation  as  that  detailed  by  Bonnet  ever  took 
place  with  him,  or  in  his  presence. 

It  appeared  in  evidence  that  a  dispatch  had  been  sent  from  Sacra- 
mento on  the  morning  of  the  tenth  of  May,  1884,  signed  by  J.  W. 
McCarthy,  then  clerk  of  the  supreme  court,  addressed  to  Buckley^ 
Bush  street,  San  Francisco,  in  these  words:  "Parker  and  Bonnet  y. 
San  Francisco, — judgment  affirmed;"  that  this  dispatch  was  received 
in  San  Francisco  at  10:43  a.  m.,  and  delivered  at  Buckley's  place  of 
business  to  one  Thomas  F.  Doran,  who  was  an  employe  of  Bockley, 
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at  328  Bush  street,  at  10 :  48  a.  m.  Buckley  testified  that  he  never 
received  this  dispatch,  and  had  no  recollection  of  ever  hearing  it  read 
until  it  was  read  in  his  presence  this  morning.  His  secretary  testi- 
fied to  the  like  effect.  Doran  was  not  called.  Taylor  is  called,  and 
gives  his  version  of  what  took  place  at  Buckley's  sabon  on  the  even- 
ing of  the  tenth  of  May;  and  testified: 

"I  know  no  more  or  less  than  that  Mr.  Bonnet  wanted  me  to  go  and  see 
Mr.  Buckley.  He  wanted  me  to  take  him  up  there.  He  did  not  know  him, 
and  wanted  to  see  him, — to  help  us  through  the  board, — and  I  took  him  up 
there.  *  *  *  i  told  him  I  would,  and  went  up  there,  and  met  Mr.  Buck- 
ley, and  told  him  Mr.  Bonnet  wanted  to  see  him  about  helping  him  get  some 
judgments  through  the  board  of  supervisors.  He  said  that  he  did  not  know 
if  he  could  do  much  of  anything  to  get  the  bills  through." 

The  witness  referred  in  this  to  the  payment  of  the  judgments.  The 
witness  further  stated : 

**  I  told  him,  I  said:  *  Mr.  Bonnet  thinks  you  can  help  us,  and  he  would  like 
to  have  you  help  us  if  you  can.*  He  said:  *  Taylor,  I  do  not  know  that  I  can; ' 
and  I  said:  '  Mr.  Bonnet  does  not  want  you  todothis  for  nothing,  and  if  you 
will  help  us  he  will  give  you  something;  and  he  said:  •  I  do  not  know  that  I 
can  do  anything;  and  Bonnet  said:  *  He  can,  if  he  likes,  help  us.'  He  says: 
•  If  he  wants,  he  can  do  it.'  Bonnet  says  to  me;  'Look  here,  you  had  better 
give  something; '  and  I  said:  *  What  do  you  want  to  give  him?  I  am  satis- 
fied to  let  things  go  as  they  are,' — I  was  drawing  sixty  dolhirs  a  month  inter- 
est; and  he  said:  *  Well,  we  had  betterofifer  him  $500; '  and  Isaid:  'All  right; 
if  you  want  to  help  us  through  the  board,  Mr.  Bonnet  is  willing  to  give  you 
a  note  for  $500,  and  whenever  the  money  is  paid  from  the  treasury  the  bill 
is  paid;'  and  he  said:  *  I  do  not  know.  I  will  try  and  do  what  I  can,  but  l" 
do  not  know  whether  I  can  help  you  any,  Taylor.''  Then  I  drew  up  the  note, 
and  put  the  name  of  Bonnet  in.  I  made  a  common  note  on  a  printed  form. 
I  drew  the  note  up  there.  I  did  not  know,  and  had  not  heard  at  that  (ime, 
that  the  cases  of  Bonnet  and  Parker  against  the  city  had  been  decided.  Noth- 
ing was  said  in  the  conversation  of  the  supreme  court  or  the  judges  of  the 
court;  nor  did  Buckley  speak  of  his  influence  with  that  court.  The  name  of  a 
supreme  court  judge  was  never  mentioned  in  the  conversation.  Never  at 
any  time  had  any  conversation  with  Buckley  touching  his  influence  with  the 
supreme  court.    He  never  agreed  to  pay  half  of  the  note  for  $250." 

There  was  testimony  showing  that  Taylor  admitted  before  the  com- 
mittee of  the  bar  association  that  when  the  conversation  took  place 
on  the  evening  of  the  tenth  of  May,  188^,  he  knew  that  the  supreme 
court  had  decided  the  Bonnet  and  Parker  Cases. 

It  will  thus  be  seen  that  Buckley  and  Taylor  contradict  Bonnet's 
testimony  as  to  the  conversation  of  the  tenth  of  May.  Buckley  and 
Taylor  both  state  that  the  supreme  court  was  not  mentioned,  nor  waa 
the  name  of  any  of  its  members  mentioned  or  referred  to,  nor  any- 
thing said  by  Buckley  in  regard  to  it. 

It  is  urged  that  the  guilt  of  the  respondent  is  established  by  cir* 
cumstances  which  appear  in  evidence.  It  appears  from  the  testi- 
mony that  Buckley  took  some  steps  to  procure  the  advancement  of 
the  Cases  of  Bonnet  and  Parker  by  this  court.  The  testimony  in  re- 
lation to  this  matter  is  substantially  as  follows:  Not  long  before  the 
order  advanising  the  cases  was  made  by  this  court,  Buckley  states 
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that  Taylor  called  on  him  at  his  place  of  business,  and  said  that  be 
had  an  assignment  of  cases  or  judgments,  and  wanted  him  to  pro- 
cure  some  information  for  him  from  the  city  and  county  attorney's 
office  in  relation  to  the  trial  of  this  -case,  (Bonnet  v.  City;)  and  also 
to  see  if  he  would  go  among  his  friends  here,  attorneys,  and  see  if 
we  could  get  a  place  on  the  calendar, — get  them  a  substitute  for  the 
cast  that  they  might  have  on  that  calendar.  For  this  service  he  re- 
ceived $500  from  Taylor  at  the  time;  that  at  the  time  he  received  the 
money  he  did  not  know  that  it  was  the  money  of  B.  Bonnet.  He  as- 
certained afterwards  that  the  cases  were  advanced  without  his  aid; 
and  that  he  haa  never  offered  to  return  the  $600  received  by  him. 
He  went  around  among  the  attorneys  and  found  a  place  for  the  cases 
on  the  calendar,  which  they  did  not  use.  The  case  for  which  they 
were  substituted  was  an  entirely  different  one.  He  never  repre- 
sented to  Taylor  that  he  had  any  influence  with  the  supreme  court 
by  which  he  would  have  the  causes  advanced.  Taylor  informed 
him  that  the  city  attorney  would  not  try  the  cases  if  they  were 
advanced,  and  he  wished  to  find  out  if  he  would  try  the  cases  if  they 
were  advanced.  He  never  intimated  to  Taylor  or  any  one  else  that 
he  had  even  an  acquaintance  with  the  supreme  court,  or  had  any 
influence  over  it,  in  any  way,  shape,  or  form.  Buckley  stated  fur- 
ther that  he  went  to  the  office  of  the  city  and  county  attorney,  saw 
Mr.  Craig,  who  was  then  such  attorney,  and  told  him  that  he  was  not 
"an  attorney.  Told  him  of  the  cases,  and  asked  him  if  there  was  any 
objection,  and  he  said,  "No."  Said  he  would  try  the  cases,  and 
he  gave  his  information  to  Mr.  Taylor.  In  this  transaction  the 
supreme  court  was  not  talked  about  or  discussed,  nor  were  its  mem- 
bers. It  should  be  stated  here  that  the  cases  referred  to  were  ad- 
vanced on  motion  of  counsel,  in  accordance  with  the  usual  practice 
of  this  court, — a  practice  which  had  obtained  for  several  }ears. 

Another  circumstance  is  the  receiving  of  the  dispatch,  which  has 
been  mentioned  above.  It  is  only  necessary  to  say  further  in  regard 
to  it  that  this  dispatch  was  sent  to  Buckley  by  a  deputy  in  the  clerk's 
office,  in  accordance  with  a  custom  which  had  for  some  time  existed 
in  that  office.  It  was  sent  by  Deputy  Williams  in  consequence  of  a 
request  put  on  a  notice  board  kept  in  the  clerk's  office.  This  request 
was  put  on  that  board  by  Myers,  another  deputy  in  the  clerk's  office, 
who  was  a  friend  of  Buckley's,  on  a  supposition  that  Buckley  bad 
some  interest,  or  felt  some  interest,  in  the  cases.  The  dispatch  was 
not  sent  until  the  opinions  of  the  court  in  the  cases  referred  to  had 
been  filed  in  the  office  of  the  clerk. 

With  regard  to  the  first  circumstance  relating  to  the  advancing  of 
the  causes,  we  cannot  perceive  how  this  tends  in  any  way  to  prove 
that  Buckley  is  guilty  of  the  contempt  charged.  It  has  no  relevancy 
in  that  regard.  Take  the  evidence  of  Buckley's  connection  with  the 
advance  of  the  cases :  It  appears  that  that  transaction  had  been  en- 
tirely concluded  before  the  contempt  is  charged  to  have  been  com- 
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mitted,  and  we  must  say  that  what  the  evidence  shows  Buckley  did 
in  regard  to  such  advancement  was  nothing  more  than  any  citizen' 
might  have  done  without  impropriety.  He  did  not  pretend  to  act  in 
the  matter  as  an  attorney.  He  went  to  the  office  of  the  city  and 
county  attorney  and  procured  some  information,  and  found  a  case  in 
place  of  which  the  cases  could  be  substituted.  Beally,  as  it  turned 
out,  the  cases  were  advanced  on  motion  of  an  attorney  of  this  court 
who  appeared  in  the  cases,  in  place  of  a  case  other  than  that  which 
was  found  by  Buckley.  The  above  is  all  Buckley  did,  and  in  that  we 
see  nothing  wrong.  In  this  remark  we  express  no  opinion  as  to  his 
receiving  $500  for  bis  services  in  regard  to  advancing  the  cases.  If 
the  parties  chose  to  pay  him  that  sum  for  his  services  they  had  a 
right  to  do  so.  In  regard  to  the  whole  matter  of  advancing  the  causes 
there  is  no  evidence  that  Buckley  ever  pretended  or  gave  out  that  he 
had  any  influence  with  this  court,  or  that  he  was  using  such  pre- 
tended influence  in  any  way. 

With  regard  to  the  other  circumstance,  it  is  said  that  Buckley  tes- 
tified falsely  when  he  stated  that  he  never  received  the  dispatch  sent 
from  Sacramento  on  the  tenth  of  May.  Concede  that  this  is  so — 
that  he  did  swear  falsely  in  this  regard — his  receipt  and  knowledge 
of  it  would  tend  to  show  that  his  statement  in  regard  to  bis  employ- 
ment to  use  his  influence  with  the  board  of  supervisors  was  true. 

It  may  be  asked  that  if  he  did  not  receive  this  dispatch,  and  nei- 
ther he  nor  Taylor  nor  Bonnett  knew  that  the  cases  were  decided, 
why  should  they  make  any  agreement  with  regard  to  the  board  of 
supervisors?  Why  make  any  such  agreement  in  advance  of  the  de- 
cision by  this  court  of  the  Bonnet  and  Parker  Causes?  It  does  ap- 
pear improbable  that  any  such  agreement  should  be  made  in  advance 
of  the  action  of  this  court,  but  on  an  improbability  of  this  character 
this  court  cannot  base  a  judgment  of  guilt ;  nor  would  it  be  justified 
in  rendering  any  such  judgment  on  such  improbability,  taken  in  con- 
nection with  all  the  other  testimony  in  the  case.  In  our  view,  the 
probability  is  that  he  received  the  dispatch  and  knew  of  the  judg- 
ment of  this  court  at  the  time  of  the  interview  of  the  tenth  of  May, 
and,  in  this  view,  the  improbability  urged  vanishes. 

From  a  review  of  the  whole  evidence  we  are  of  opinion  that  the 
guilt  of  the  respondent  is  not  made  out.  The  evidence  in  favor  of 
innocence,  in  our  judgment,  predominates.  Bonnet's  testimony 
alone  tends  to  prove  guilt,  and  that  is  contradicted  by  respondent 
and  Taylor.  We  are  further  of  opinion  that  Bonnet  is  impeached 
by  the  testimony  of  F.  A.  Hornblower,  J.  H.  Knight,  and  John  Lewis, 
who  testify  that  they  know  Bonnet's  general  reputation  for  truth  and 
honesty  and  integrity,  and  that  it  is  bad. 

It  should  be  also  observed  here  that  Bonnet  is  an  accomplice  with 
Buckley  and  Taylor  on  his  own  admission.  In  relation  to  the  testi- 
mony of  an  accomplice,  it  is  provided  by  the  Penal  Code,  §  1111,  that 
''a  conviction  cannot  be  had  on  the  testimony  of  an  accomplice  unleas 
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he  is  corroborated  by  other  evidence  which,  in  itself,  and  without  the  aid 
of  the  testimony  of  the  accomplice,  tends  to  connect  the  defendant  with 
the  commission  of  the  offense ;  and  the  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense,  or  the  circuiltstauces 
thereof.''  There  is  no  evidence  which  in  itself,  without  the  aid  of 
the  testimony  of  Bonnet,  tends  to  connect  Buckley  with  the  commis- 
sion of  the  offense  charged.  In  fact  Bonnet's  testimony  is  the  only 
evidence  of  the  commission  of  the  offense.  The  foregoing  role  as  to 
accomplices  should  have  its  due  weight  in  passing  on  this  cause. 

We  are  of  opinion  that  the  guilt  of  Buckley  is  not  shown,  and  that 
the  order  to  show  cause  should  be  discharged  and  the  proceedings 
dismissed.     So  ordered. 

We  concur:     Morrison,  C.  J.;  Sharpstbin,  J. 

Myrick,  J.,  (concurring.)  1.  As  to  the  law:  I  have  no  doubt  of 
the  proposition  that  if  a  person  pretend  or  give  out  that  he  can,  by 
improper  means,  influence  the  decisions  of  this  court  he  is  guilty  of  a 
contempt,  and  may  be  punished.  The  power  to  adjudge  and  punish 
for  a  contempt  in  such  case  is  inherent  in  the  court,  and  has  not  been 
circumscribed  by  the  constitution.  It  is  not  necessary  to  look  to  the 
statute  to  see  if  such  an  act  has  been  declared  to  be  a  contempt  or 
the  punishment  therefor  has  been  defined.  The  judicial  department, 
m  this  regard,  adjudges  for  itself,  being  responsible,  as  in  other  cases, . 
for  the  abuse  of  the  power.  To  illustrate  as  to  the  inherent  power  of 
the  court :  Suppose  the  statutes  were  silent  as  to  what  acts  constitute 
a  contempt,  and  as  to  the  punishment ;  suppose  a  person  should,  in 
open  court,  by  violent  conduct,  disturb  and  interrupt  the  proceedings : 
could  it  be  maintained  that  the  court  was  ppwerless  except  to  turn 
the  person  over  to  the  police?  I  think  not.  This  inherent  power 
should,  however,  like  all  power,  be  prudently  but  firmly  exercised  when 
necessary.  It  has  been  well  said  by  a  great  writer  that  "a  judge 
who  listens  to  private  solicitation^  is  a  disgrace  to  his  post."  "If  it 
should  prevail,  it  perverts  justice;  but  if  the  judge  be  so  just  and  of 
such  courage,  as  he  ought  to  be,  as  not  to  be  inclined  thereby,  yet  it 
always  leaves  a  taint  of  suspicion  behind  it."  A  person  who  gives 
out  that  he  can,  by  private  solicitations  or  personal  influence,  procure 
decisions  by  a  judge,  does  all  he  can  to  bring  the  ofSce  into  contempt. 
The  vulgar  fellow  who  misbehaves  in  open  court  and  interrupts  its 
proceedings  commits  an  offense  trifling  in  character  as  compared 
with  him  who  holds  himself  out  as  capable  of  bringing  the  very  ofBce 
itself  into  disgrace  and  of  making  the  administration  of  justice  a 
mockery.  The  very  existence  of  a  court,  as  a  courts  needs  not  only 
the  quiet  order  of  decorum,  but  it  needs  the  confidence  of  the  com* 
munity  in  the  impartiality  of  its  decisions. 

2.  As  to  the  facts:  The  decisions  in  the  Bonnet  and  Parker  Cases 
in  this. court  were  filed  in  the  clerk's  office  at  Sacramento  about  10 
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o'clock  A.  M.  o^  May  10, 1884.  On  the  trial  in  this  proceeding  Bon* 
net  testified  that  during  the  afternoon  of  that  day  Taylor  sought  him, 
and  said  Buckley  wished  to  see  him ;  that  in  the  evening  they  went 
to  Buckley's  place  of  business,  and  there  Bonnet  executed  to  Buck- 
ley his  promissory  note  for  $500,  the  consideration  for  which  was 
Buckley's  professed  influence  with  this  court  to  obtain  decisions  in 
the  cases  in  Bonnet's  favor,  and  on  such  day  as  he  pleased.  The 
chief  circumstance  in  corroboration  of  Bonnet's  testimony  is  that  a 
deputy  clerk  of  this  court,  immediately  upon  the  decisions  being  filed, 
sent  to  Buckley  a  telegram  stating  the  fact;  and  this  telegram  was, 
in  due  course,  received  by  Buckley's  bar-keeper  at  10:48  a.  m.  On 
the  other  hand,  Buckley  and  Taylor  testified  that  at  no  time  was  this 
court,  or  any  member  thereof,  mentioned;  that  they  expected  favor- 
able decisions  by  reason  of  a  former  decision  involving  the  same  prin- 
ciple; that  the  note  was  given  for  services  to  be  rendered  in  urging 
action  on  the  part  of  the  board  of  supervisors  looking  to  speedy  pay- 
ment in  case  of  favorable  decisions  in  this  court.  Taylor  and  another 
witness  testified  that  it  was  Bonnet  who  sought  Taylor  for  the  pur- 
pose of  being  introduced  to  Buckley,  instead  of  Taylor  seeking  Bon- 
net. The  deputy  clerk  swore  that  the  telegram  was  sent  without  any 
request  from  Buckley,  and  because  he  supposed  Buckley  had  some 
interest  in  the  cases,  as  he  had  heard  him,  some  time  before,  making 
inquiries  about  them;  and  Buckley  and  his  secretary  swore  that  the 
telegram  did  not  reach  them.  Buckley,  not  having  the  use  of  visual 
organs,  could  know  of  the  telegram  only  by  its  being  stated  or  read 
to  him,  which,  they  say,  was  not  done. 

It  will  thus  be  seen  that  the  testimony  as  to  the  substantial  point, 
viz.,  whether  Buckley  assumed  or  gave  out  that  he  couM  influence 
the  action  of  this  court,  is  in  direct  conflict.  Bonnet  swearing  upon 
one  side,  Buckley  and  Taylor  on  the  other.  It  is  possible  that  the 
explanation  given  by  the  deputy-clerk  as  to  the  sending  of  the  tele- 
gram is  correct.  If  so,  it  fitted  in  so  closely  between  the  filing  of  the 
decisions  and  the  making  of  the  note  as  to  give  rise  to  stringent 
criticism. 

I  heard  all  the  testimony  in  open  court,  and  since  the  hearing  I 
have  twice  read  it  carefully  through,  and  the  result  is  that  I  have 
grave  doubt  as  to  which  side  is  correct.  Bonnett  admitted  to  have 
said  that  Buckley  had  done  no  wrong,  and  that  there  never  would 
have  been  any  trouble  about  the  matter  except  for  a  subsequent  dis- 
agreement between  himself  and  Taylor  regarding  $650  of  the  money 
received  on  the  judgments.  How  far  was  Bonnet's  testimony  in- 
fluenced by  his  annoyance  in  being,  as  he  supposed,  overreached  in 
the  settlement?  How  far  was  Buckley's  and  Taylor's  testimony  in^ 
flnenced  by  a  desire  to  be  relieved  from  a  grave. charge?  I  am  una- 
ble to  arrive  at  a  satisfactory  conclusion.  ,  I  qannpt  say  that  I  have 
an  abiding  conviction,  beyond  reasonable  doubt.  I  am  [therefore  of 
opinion  that  the  charges  are  not  proven. 
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Boss,  3.  I  dissent.  The  gist  of  the  charge  against  the  respondent, 
Buckley,  is  that  in  the  evening  of  the  tenth  day  of  May,  1884,  he  un- 
dertook, for  a  money  consideration,  to  be  paid  to  him  by  one  Bonnet, 
to  procure  the  judgment  of  this  court  favorable  to  the  plaintiffs  in  two 
certain  actions  entitled,  respectively.  Bonnet  v.  City  and  County  of 
San  Francisco  B,ni  Parker  y.  City  and  County  of  San  FranciacOy  at  the 
time  representing  that  he  possessed  such  influence  with  the  justices 
of  the  court  as  would  enable  him  to  procure  such  judgments  as  he  de- 
sired. As  a  matter  of  fact,  the  cases  referred  to  were  decided  at  the 
city  of  Sacramento,  shortly  after  10  o'clock  a.  m.  of  the  tenth  day  of 
May,  1884;  but  of  that  fact  Bonnet  was  ignorant,  and  the  respondent, 
Buckley,  claims  to  have  been  ignorant  until  some  time  after  the  ex- 
piration of  the  day  mentioned.  In  his  answer  respondent  explicitly 
denies  that  he  ever,  at  any  time  or  under  any  circumstances,  under- 
took to  procure  any  decision  in  the  cases  referred  to,  or  in  any  other 
case  or  cases,  or  that  he  ever  represented  that  he  had,  or  pretended 
to  have,  any  influence  with  this  court,  or  with  any  justice  thereof; 
but  that  the  consideration,  and  the  sole  consideration,  for  the  money 
Bonnet  agreed  to  pay  him  was  certain  services  that  he  (respondent) 
agreed  to  render  Bonnet  in  expediting  the  disposition  of  his  claims  by 
the  board  of  supervisors  of  the  city  and  county  of  San  Francisco. 

While  strenuously  contesting  the  truth  of  the  charge  against  him, 
respondent  claims  that,  even  if  it  should  be  found  to  be  true,  it  does 
not  constitute  a  contempt  of  court,  for  which  offense  the  present 
proceeding  is  prosecuted.  It  is  contended  that  the  legislature  has 
defined  contempts,  and  the  punishment  thereof,  and  that  the  charge 
in  question  does  not  come  within  the  statute,  the  provisions  of  which, 
it  is  claimed,  are  exclusive.  I  am  inclined  to  think  that  the  charge 
in  question  is  embraced  by  the  ninth  subdivision  of  section  1209  of 
the  Code  of  Civil  Procedure ;  but,  assuming  that  it  is  not,  I  am  of  the 
opinion  that  this  court  has  the  inherent  power  to  punish  for  con- 
tempts. It  is  true  that  the  power  to  punish  for  contempts  may  be 
limited  and  defined  by  the  authority  creating  the  court,  {Ex  parte 
Robinson,  19  Wall.  510;)  but  can  the  power  of  a  court  created  by 
the  constitution  to  punish  for  contempts  be  limited  and  controlled 
by  an  act  of  the  legislature?  I  think  not.  While  every  court  should 
be  very  careful  not  to  assume  to  itself  powers  it  does  not  possess,  it 
is  no  less  its  bounden  duty  to  exercise  its  powers  in  all  proper  cases. 
The  supreme  court  of  this  state  was  created  by  the  constitution  and 
exists  by  virtue  of  its  provisions.  It  not  only  has  the  right  of  ex- 
istence by  virtue  of  the  constitution,  but  it  is  thereby  charged  with 
the  performance  of  important  functions.  Its  jurisdiction  cannot  be 
diminished  by  legislative  enactment.  Every  power  necessary  to  the 
due  and  proper  performance  of  the  duties  with  which  it  is  charged  is 
impliedly  conferred  by  the  organic  act  creating  it.  "Certain  implied 
powers,"  said  the  supreme  court  of  the  United  States  in  IL  S.  v. 
Hudson,  7  Cranch.  34,  "must  necessarily  result  to  our  courts  of  justice, 
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from  the  nature  of  their  institutions.  *  *  *  To  fine  for  contempt, 
imprison  for  contumacy,  enforce  the  observance  of  order,  etc.,  are 
powers  which  cannot  be  dispensed  with  in  a  court,  because  they  are 
necessary  to  the  exercise  of  all  others ;  and  so  far  our  courts,  no 
doubt,  possess  powers  not  immediately  derived  from  statute." 

In  the  case  of  State  v.  Morrill,  16  Ark.  384,  where  it  was  contended, 
as  it  is  here,  that  the  court  was  controlled  by  the  statute,  and  could 
not  go  beyond  its  provisions,  the  supreme  court,  in  holding  against 
the  proposition,  asked  these  pertinent  questions : 

"Had  the  legislature  never  passed  the  act  above  quoted,  or  any  act  at  all,  on 
the  subject,  could  it  be  doubted  that  this  court  could  possess  the  constitu- 
tional power  to  preserve  order  and  decorum,  enforce  obedience  to  its  process, 
and  maintain  respect  for  its  judgments,  orders,  and  decrees,  and,  as  a  neces- 
sary cpnsequence,  punish  for  contempts  against  its  authority  and  dignity, 
without  which  it  could  never  accomplish  the  useful  purposes  for  which  it  was 
established  by  the  f  ramers  of  the  constitution?  If  the  general  assembly  were 
to  repeal  the  act,  would  any  lawyer  seriously  contend  that  the  courts  were 
thereby  deprived  of  the  power  to  punish  contempts y  One  of  the  counsel  of 
the  defendant  frankly  admitted  that  they  would  not,  and  the  admission  con- 
cedes the  position  to  be  true  that  the  power  of  this  court  to  punish  contempts 
is  inherent,  springing  into  life  along  with,  and  as  an  incident  to,  those  great 
judicial  powers  carved  out  for  its  exercise  by  the  constitution.*' 

My  conclusion  on  this  branch  of  the  case  is  that  as  this  court  has 
the  constitutional  right  of  existence  it  has  the  constitutional  right  of 
self-protection,  which  cannot  be  taken  away  or  abridged  by  legislative 
enactment. 

The  next  inquiry  to  be  made  is  whether  the  act  charged  against 
the  respondent,  if  true,  constitutes  a  contempt  of  court.  This  ques- 
tion cannot  admit  of  any  sort  of  doubt.  No  stream  can  be  pure  whose 
source  is  tainted.  There  can,  therefore,  be  no  greater  or  fouler  blow 
at  the  administration  of  justice  than  for  one  to  falsely  and  fraudu- 
lently pretend  and  undertake,  for  a  money  consideration,  and  by  means 
of  a  pretended  influence  with  the  judge,  to  procure  a  particular  de* 
cision.  Such  a  practice,  if  allowed  to  prevail,  would  destroy  all  confi- 
dence in  courts  and  sap  the  very  foundation  upon  which  society  rests. 
It  would,  therefore,  be  a  most  fatal  and  dangerous  interference  with 
the  administration  of  justice,  and  in  every  instance  where  it  is  shown 
should  be  visited  with  severe  and  summary  punishment,  not,  as  said 
by  an  English  judg^  for  the  sake  of  the  judges  as  private  individuals, 
but  because  they  are  channels  through  which  justice  is  conveyed  to 
the  people. 

It  remains  to  consider  whether  the  evidence  establishes  the  fact 
charged,  that  respondent  did  undertake,  for  a  money  consideration  to 
be  paid  him  by  Bonnet,  to  procure  the  judgment  of  this  court  favor- 
able to  the  plaintiffs  in  the  suits  mentioned,  at  the  time  representing 
that  he  possessed  such  influence  with  the  justices  of  the  court  as 
would  enable  him  to  procure  such  judgments  as  he  desired.  In  re- 
spect to  this  question  the  testimony  is  very  conflicting,  but  there  are 
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certain  facts  about  which  there  can  be  no  doubt.  One  is  that  the 
cases  referred  to  were  decided  by  this  court,  in  Sacramento,  in  favor 
of  the  respective  plaintiffs  therein,  shortly  after  10  o'clock  ▲.  x.  of 
the  tenth  day  of  May,  1884.  Another  is  that  within  a  few  minutes 
after  the  opinions  in  the  cases  were  filed  with  the  clerk  a  telegram 
was  sent  by  a  deputy  clerk,  in  the  name  of  bis  principal,  to  the  re- 
spondent, Buckley,  advising  him  of  the  decisions,  and  delivered  to  an 
employe  of  respondent  at  his  place  of  business  on  Bush  street,  in 
the  city  of  San  Francisco,  before  11  o'clock  a.  m.  of  the  same  day. 
Another  is  that  about  8  o'clock  in  the  evening  of  the  same  day  Buck- 
ley, Bonnet,  and  one  Taylor  met  in  the  private  room  of  Bucklej,  at 
his  place  of  business,*  and  there  Bonnet  promised  to  pay  Buckley  a 
certain  sum  of  money  for  some  purpose,  and  as  an  evidence  of  his 
promise  executed  to  Buckley  his  promissory  note  for  $500.  The  con- 
sideration for  the  note  is  the  subject-matter  of  the  present  inquiry, 
and  in  respect  to  that  the  testimony  of  Bonnet  on  the  oneside,  and  of 
Buckley  and  Taylor  on  the  other,  is  in  direct  conflict.  According  to 
his  own  testimony.  Bonnet  was  a  party  to  the  oifense,  and  therefore, 
apart  from  the  further  facts  that  the  testimony  tends  to  show  that 
bis  character  for  truth,  honesty,  and  integrity  is  bad,  and  that  a  part 
of  his  testimony  in  the  case  is  contradicted  by  that  of  other  and  third 
parties,  we  ought  not  to  find  against  Buckley  unless  there  are  other 
facts  and  circumstances  in  the  case  that  satisfy  us  of  the  truth  of 
Bonnet's  statement  of  the  transaction.  Buckley's  version  of  it  is 
here  given  in  his  own  language : 

"My  recollection  of  the  affair  is  that  Mr.  Taylor  called  upon  me  at  my  place 
of  business  that  evening,  in  May,  with  a  gentleman  lie  said  was  Mr.  Bonnet, 
and  asked  if  he  could  see  me  privately  for  a  few  moments.  I  went  with  him 
into  a  room  in  my  saloon.  Mr.  Taylor  introduced  me  to  Mr.  Bonnet,  and  said 
that  he  was  very  anxious  to  see  me  in  relation  to  the  matter  of  these  claims 
that  were  coming  up  before  the  board  of  supervisors, — was  very  anxious  that 
I'should  Interest  myself  for  him  in  trying  to  have  these  matters  brought  be- 
fore the  board.    8ome  conversation  in  relation  to  the  matter  took  place." 

Being  asked  to  state  what  it  was  as  near  as  he  could  recollect,  the 
witness  replied : 

"As  neai"  as  my  recollection  serves  mo  it  was  this:  Mr.  Taylor  told  me 
that  in  matters  of  this  kind  that  before  obtaining  their  money  they  had  to  go 
before  the  board  of  supervisors;  and  recited  some  cases,  and,  among  others, 
the  name  of  Phelan,  that  was  adjudicated  by  the  court?  and  went  to  the  board 
of  supervisors,  and  there  remained  some  four  or  five  years,  goinf  over  from 
one  board  to  the  other;  and  the  object  of  my  assistance  was  to  have  this  mat- 
ter brought  up  and  acted  upon  by  that  board  of  supervisors,  and  he  asked  me 
if  I  would  not  interest  myself.  I  told  them  I  did  not  know  what  I  could  do. 
I  had  known  Mr.  Taylor  for  a  long  time,  and  was  willing  to  do  anything  I 
could  for  him.  So  Mr.  Taylor  and  this  other  gentleman  had  a  conversation 
between  themselves,  and  they  afterwards  returned  to  me  and  said:  •  We  do 
not  want  your  services  for  nothing.  We  are  willing  to  pay  you  for.it  if  you 
will  assist  us  to  have  this  matter  brought  up.  We  will  pay  you  $500,  and  to 
secure  you  payment  of  it  will  give  you  a  note;  *  which  they  did,  and  I  agreed 
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to  assist  them  and  do  what  I  could  in  the  matter.    That  is  about  the  conver- 
sation, as  I  recollect  it. " 

Now,  in  considering  this  testimony,  it  must  be  borne  in  mind  that 
Taylor  denied,  on  this  hearing,  that  he  knew,  and  Buckley  testi&ed 
that  he  had  no  recollection  of  knowing,  at  the. time  of  making  the 
agreement,  that  the  cases  had,  in  fact,  been  decided  by  the  court,  al- 
though it  was  shown  that  Taylor  had  previously  stated  before  a  com- 
mittee of  the  bar  association  that  he  was,  at  the  time,  aware  of  the 
fact.  There  is  no  pretense  that  Bonnet  knew  of  the  decisions  at  the 
time  of  the  arrangement  in  the  room  of  Buckley's  saloon  in  the  even- 
ing of  the  tenth  of  May,  jor  that  Buckley  or  Taylor  informed  him  of 
them.  If  none  of  these  parties  knew  that  the  cases  had  been  decided, 
the  inquiry  naturally  arises:  Why  shonld  they,  at  that  time,  be  ar- 
ranging for  a  prosecution  of  the  claims  before  the  board  of  supervis- 
ors? Until  the  plaintiff's  judgments  should  be  affirmed  by  the  court 
there  was  nothing  to  be  presented  to  the  board.  An  affirmance  of 
the  judgments  by  this  court  was  a  condition  precedent,  without  which 
there  was  nothing  for  the  board  to  act  on.  From  the  stand-point  of 
ignorance  of  the  fact  that  the  cases  had  been  decided  by  the  court 
there  was  therefore  no  occasion  whatever  for  any  arrangement  for 
the  prosecution  of  the  claims  before  the  board  of  supervisors.  But 
for  another  reason  I  cannot  accept  as  true  the  statement  that  Buck- 
ley  and  Taylor  had  no  notice  of  the  decisions  in  the  Cases  of  Bonnet 
and  Parker  at  the  time  of , the  arrangement  with  Bonnet,  in  the  even- 
ing of  the  tenth  day  of  May. 

As  has  been  said,  it  was  shown  on  the  hearing  of  this  matter  that 
Taylor  admitted  before  the  committee  of  the  bar  association  that  he 
had  such  knowledge,  but  he  attempted  to  explain  away  that  fact  in- 
his  testimony  here  by  saying  that  he  did  not  understand  the  questions 
asked  him  on  those  proceedings.  An  examination  of  the  reporter's 
notes,  however,  shows  that  he  could  not  have  misunderstood  the  ques- 
tions in  that  behalf,  for  they  were  perfectly  simple  and  direct,  and 
were  several  times  repeated  and  answered.  Nor  is  ignorance  on  Buck- 
ley's part  of  the  fact  that  the  cases  referred  to  had  been  decided  by 
this  court  at  the  time  of  the  arrangement  in  question  consistent  with 
Taylor's  knowledge,  or  the  still  more  pregnant  fact  that  a  telegram 
from  the  clerk's  office  of  this  court,  advising  him  of  the  decisions,  was 
delivered  to  one  of  his  employes,  at  bis  place  of  business,  prior  to  11 
o'clock  A.  M.  of  the  tenth  day  of  May.  Apart  from  the  presumption 
that  a  telegram  so  delivered  reached  him,  all  of  the  circumstances  of 
the  case  point  to  the  fact  that  it  did.  I  must  therefore  find  that  both 
Taylor  and  Buckley  knew  of  the  decisions  of  this  court,  in  the  Cases 
of  Bonnet  and  Parker  at  the  time  of  the  interview  between  Taylor, 
Bonnet,  and  Buckley,  about  8  o'clock  in  the  evening  of  the  tenth  day 
of  May.  Knowledge  of  that  fact  on  the  part  of  Taylor  and  Buckley, 
and  ignorance  of  it  on  the  part  of  Bonnet,  is  consistent  with  the  state- 
ment of  Bonnet  as  to  what  the  agreement  between  the  parties  really 
v.lOp.no.l— 6 
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was,  while  it  is  inconsistent  with  Backley*s  and  Taylor's  statement 
of  it.  Then,  again,  the  acceptance  of  Bonnet's  promissory  note  by 
Buckley  is  consistent  with  Buckley's  and  Taylor*s  knowledge  of  the 
decisions;  for  Taylor  held  an  assignment  of  Bonnet's  interest  in  the 
actions  to  secure  the  payment  of  certain  advances  he  had  made  him. 
In  case  of  the  affirmance  of  the  judgments  in  the  Cases  cf  Bonnet  and 
Parker,  Bonnefc  would  have  money  and  the  note  would  be  good.  But 
except  his  interest  in  these  actions,  the  testimony  shows-  Bonnet  to 
have  been  wholly  impecunious, — so  much  so,  indeed,  that  about  the 
time  of  the  transaction  in  question  he  borrowed  $50  of  Taylor,  for 
which  he  gave  him  his  (Bonnet's)  note  for  one  hundred  and  fifty  doU 
lars,  and  which  was  subsequently,  and  within  a  short  time,  paid  out 
of  the  amounts  collected  upon  the  judgments  in  the  actions  of  Bon- 
net and  Parker;  and  for  the  sum  of  $45,  borrowed  of  one  Long,  he 
executed  to  the  latter  his  promissory  note  for  three  hundred  dollars, 
which  was  also  paid  out  of  the  proceeds  of  the  same  judgments.  Still 
another  consideration  points  to  the  same  conclusion,  and  it  is  this : 
Buckley  testified  that  shortly  after  Bonnet  gave  him  the  $500  note, 
he  (Buckley)  left  California  for  the  east,  but  before  doing  so  he  turned 
the  note  over  to  his  friend,  M.  J.  Kelley,  who  he  said  could  do  as 
much  with  the  supervisors  as  himself.  But  it  is  not  pretended  that 
either  Buckley  or  Kelley  ever  did,  or  attentpted  to  do,  anything  in  the 
matter  before  the  board  of  supervisors,  but  it  does  appear  that,  after 
the  money  had  been  collected  from  the  city  upon  the  settlement  be- 
tween Taylor  and  Bonnet,  Taylor  deducted  from  Bonnet's  portion 
$250,  which  he  paid  to  Kelley  on  the  note.  The  fact  that  Taylor, 
who  had  in  his  hands  all  of  the  money  collected  on  the  judgments, 
only  paid  one-half  of  the  $500  note  given  by  Bonnet  to  Buckley, 
strongly  corroborates  Bonnet's  statement  that  at  the  time  the  note 
was  given  the  agreement  was  that  Taylor  should  pay  one-half  of  it 
and  he  (Bonnet)  the  other  half. 

I  cannot  at  all  agree  to  what  is  said  in  the  prevailing  opinion  with 
respect  to  the  $500  paid  to  Buckley  by  Taylor  in  the  matter  of  pro- 
curing the  advancement  of  the  Cases  of  Bon)iet  and  Parker  on  the 
calendar  of  the  court.  In  so  far  as  that  matter  has  any  bearing  upon 
the  charge  in  question,  it  strengthens  the  conclusion  to  which  I  have 
come.  To  believe  that  Taylor  paid  Buckley  $500  simply  to  go  to 
some  attorneys  and  ask  if  they  had  a  case  they  did  not  wish  to  try, 
and  in  lieu  of  which  they  would  agree  that  the  Bonnet  and  Parker 
Cases  might  be  placed,  requires  more  credulity  than  I  possess.  As  a 
matter  of  fact,  the  Bonnet  and  Parker  Cases  were  advanced  on  the 
calendar  by  stipulation  of  the  attorneys  in  the  respective  cases. 
Taylor,  who  was  a  real  party  in  interest  in  the  Bonnet  and  Parker 
Cases,  and  who,  as  appears,  had  frequent  interviews  with  the  attor- 
ney in  them,  either  communicated  the  proposed  arrangement  with 
Buckley  to  the  attorney,  or  he  did  not.  If  he  did  not,  that  circum- 
gtance  of  itself  would  strongly  strengthen  the  suspicion  that  the  ar- 
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rangement  was  not  of  the  peculiar  character  stated  by  Buckley  and 
Taylor;  if  he  did  communicate  the  proposed  arrangement  to  the  at- 
torney, can  it  be  believed  the  latter  would  have  advised  or  permitted 
his  client  to  pay  $500  to  e£Fectuate  an  advancement  of  the  cases  on 
the  calendar, — an  advancement  which,  if  practicable  at  all,  could  have 
been  legitimately  secured  by  the  attorney.  While,  as  has  been  said, 
the  testimony  is  very  conflicting,  the  circumstances  corroborate,  the 
statement  of  Bonnet  as  to  what  the  agreement  was,  and  satisfies  me 
that  he  told  the  truth  about  it.  I  therefore  think  the  respondent 
should  be  adjudged  guilty  of  the  contempt  charged,  and  should  be 
punished  accordingly. 

I  concur :     McEinstry,  J. 

McKeb,  J.,  (dissenting.)  This  is  a  proceeding  to  punish  Christopher 
A.  Buckley  and  J.  W.  Taylor  for  contempt.  The  charge  is  that  on 
the  tenth  of  May,  1884,  Buckley  represented  to  one  B.  Bonnet,  a  party 
to  a  cause  then  pending  in  this  court,  that  he  could  influence  the  court 
and  the  members  thereof  to  give  a  favorable  decision  in  the  cause; 
and  that  he  undertook  and  agreed,  for  a  large  sum  of  money  to  be 
paid  to  him  by  Taylor  and  Bonnet,  to  influence  the  judges  of  the 
court  to  render  a  decision  in  the  cause  in  favor  of  Bonnet. 

The  charge  rests  upon  the  testimony  of  Bonnet,  Taylor,  and  Buck- 
ley, who  were  the  principal  parties  to  the  transaction,  which  gave  oc- 
casion for  the  charge.  The  testimony  is  very  conflicting,  but,  after 
a  careful  sifting  of  the  testimony,  I  find  that  the  following  constitute 
the  facts  and  circumstances  of  the  transaction : 

In  the  year  1884  two  cases  were  pending  in  this  court,  viz. :  Bon- 
net V.  City  and  County  of  San  Francisco  and  Parker  v.  City  and  County 
of  San  Francisco^  in  which  appeals  had  been  taken  from  judgments 
rendered  in  the  superior  court  of  said  city  and  county.  On  the  morn- 
ing of  Saturday,  the  tenth  of  May,  1884,  opinions  in  both  cases,  af- 
firmatory  of  the  judgments,  were  sent  down  by  the  court,  then  in  ses- 
sion at  Sacramento.  Immediately  after  the  opinions  were  filed  in 
the  clerk's  office  a  telegraphic  dispatch,  in  the  name  of  the  clerk  of 
the  court,  was  sent  to  the  respondent,  Buckley,  as  follows 

"Sacramento,  10th. 
"To  Chris  Buckley,  Bush  Street^  San  Francisco:    Parker  And  Bonnet  v. 
San  FranciscOf  judgments  affliined.'' 

At  10 :48  o'clock  of  the  same  day  the  dispatch  was  delivered  at  re- 
spondent's (Buckley's)  saloon. 

The  only  unusual  thing  in  connection  with  the  transmission  of  such 
a  dispatch  from  the  clerk's  office  of  this  court  is  that  neither  of  the 
respondents  was  an  attorney  or  counselor  or  party  in  either  of  the 
two  cases,  but  both  had  connections  with  them.  ^Taylor  was  assignee 
of  the  judgment  appealed  from  in  the  Bonnet  Case  as  security  for  the 
payment  of  a  large  sum  of  money,  bearing  interest  at  a  high  rate, 
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which  he  had  advanoed  to  Bonnet;  and  Buckley,  in  his  testimony, 
Btates : 

"About  a  year  before  *  *  *  I  was  asked  by  Taylor  to  do  something 
about  the  cfises.  *  *  *  Taylor  called  upon  me  at  my  place  of  business 
and  stated  that  he  had  an  jissignraent, — I  think  Boniiet  against  Tfie  City, — 
and  wanted  me  to  procure  some  information  for  him  from  the  city  and  county 
attorney's  office  in  relation  to  the  trial  of  this  case;  and  also  to  see  if  I  would 
go  among  my  friends  here — attorneys — and  see  if  we  could  get  a  place  on  the 
calendar;  get  them  substituted  for  the  case  that  they  might  have  on  the  cal- 
endar. *  *  *  Question.  Did  you  get  any  money  for  that  service?  An- 
mn&r,  I  did.  sir.  ©.  How  much  money?  A,  Five  hundred  dollars.  Q,  Who 
paid  it  to  you?  A,  Taylor.  *  *  *  Q.  Did  you  say  that  you  went  to  the 
office  of  the  supreme  court  for  a  calendar?  A,  Yes,  sir.  Q.  Did  you  tell  the 
clerk  for  what  you  wanted  it?  A.  I  might  have  told  him  so;  I  might  have 
mentioned  the  circumstances  to  him.  Q,  You  cannot  tell  whether  you  men- 
tioned these  two  cases?    A.  I  presume  I  did.     I  do  nut  know." 

Both  Buckley  and  Taylor  were  therefore  financially  connected  with 
the  cases,  and  from  that  connection,  and  the  testimony  of  Buckley, 
I  think  it  fairly  deducible  that  Buckley  arranged  in  the  clerk's  ofBce 
to  receive  immediate  information  of  the  filings  of  opinions  in  the 
cases  when  the  court  decided  them ;  and  that  pursuant  to  such  an 
understanding  the  dispatch  of  Saturday,  .the  tenth  of  May,  1884,  was 
promptly  sent  to  him  from  the  clerk's  office.  In  this  condition,  being 
blind,  be  did  not  see  or  read  the  dispatch,  but  it  was  received  and 
read;  and  I  have  no  doubt  that  the  person  who  received  it  informed 
Buckley  of  the  fact  of  the  affirmance  of  the  judgments  in  the  cases. 
Both  Buckley  and  Taylor,  therefore,  knew,  on  Saturday  morning, 
that  the  judgments  of  the  supreme  court  in  the  cases  had  been  af- 
firmed. Id  fact,  Taylor  admits  that  on  his  examination  before  the 
bar  association  he  confessed  that  on  Saturday  he  "knew  all  about  the 
affirmance  of  the  judgments."  Subsequently,  it  is  true,  on  his  ex- 
amination before  the  court,  he  tried  to  break  the  force  of  his  confes- 
sion by  saying  that  he  was  confused  by  the  questions  which  were 
asked  him.  But  it  is  also  a  fact  that  on  Saturday,  about  12  o'clock, 
M.  Taylor  met  Bonnet  on  Montgomery  street,  and  convenientty  ar- 
ranged with  him  for  a  secret  interview  with  Buckley  about  the  cases. 
For  what  purpose?  Bonnet  testifies  that  on  Saturday  he  was  utterly 
ignorant  of  the  fact  that  the  cases  were  decided^  and  intensely  anxious 
to  have  them  immediately  decided ;  for,  as  Taylor  testifies,  Bonnet 
was  complaining  that  the  interest  which  he  had  to  pay  on  the  claims 
was  "eating  him  up."  In  his  necessity,  and  believing  that  Buckley 
bad  succeeded  in  getting  the  cases  advanced  on  the  calendar,  although 
Buckley  confesses  **that  the  cases  were  in  fact  advanced  without  his 
aid  or  assistance,"  Bonnet  corruptly  conceived  the  idea  that  Buckley 
had  personal  and  political  influence  enough  to  secure  a  speedy  de- 
cision of  the  cases  in  his  favor.  This  he  believed  until  it  became  in 
his  mind  a  fixed  idea;  and  when  he  met  .Taylor,  on  Saturday  at 
noon,  he  readily  proposed  or  consented  to  an  arrangement  for  an  in* 
terview  with  Buckley  for  the  purpose  of  putting  that  idea  into  opera- 
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tion.  Upon  the  sabject  and  object  of  the  interview  both  Taylor  and 
Bonnet  were  of  one  mind,  for  it  is  a  fact  that  Taylor,  before  starting, 
prepared  himself  with  the  printed  form  of  a  promissory  note,  and  in 
going  to  the  interview  encouraged  Bonnet  by  telling  him  as  tbey 
went:  "Buckley  can  get  a  judgment  for  you  right  away."  They  got 
to  Buckley's  place  of  business  about  8  or  half-past  8  o'clock  at  night. 
Bonnet  testifies : 

"When  we  got  there  Buckley  invited  us  inside  his  private  place,  and  there 
he  said  to  me:  '  You  got  a  case  in  the  supreme  court?'  I  told  him:  **  Yes. '' 
He  then  said:  '  I  can  get  judgment  for  or  against  you  in  the  cases.'  *  «  « 
Then  Taylor  said :  « I  suppose  the  judges  will  be  down  here  to-night  or  to- 
morrow;* and  Buckley  said:  *0h,  yes;  there  is  two  already  here.' " 

At  this  point  in  the  conversation  Bonnet  and  Taylor  retired  to  a 
corner  of  the  room,  where  Taylor  drew  from  his  pocket  the  promis* 
sory  note  for  $500,  which  Bonnet,  had  signed,  or  then  signed,  with 
the  understanding  that  Taylor  was  to  pay  half  of  it:  and  they  then 
returned  and  delivered  it  to  Buckley,  saying:  "We  do  not  want 
your  services  for  nothing,  We  are  willing  to  agree  to  pay  you  for  it 
if  you  will  assist  us  to  have  this  matter  brought  up.  We  will  pay 
you  $500,  and  to  secure  your  payment  of  it  will  give  you  a  note,  '* 
which,  says  Buckley,  they  did,  "and  I  agreed  to  assist  them,  and  do 
what  I  could  in  the  matter." 

The  fact  is,  then,  fairly  established  that  on  Saturday,  that  day  the 
telegraphic  dispatch  from  the  then  clerk  of  the  court  was  delivered 
at  Buckley's  place  of  business,  the  secret  interview  took  place  at  the 
room  and  place  testified;  and  that  the  result  of  the  interview  was 
the  execution  and  delivery  to  Buckley  of  a  note  for  $500  for  per- 
sonal or  political  services  to  be  rendered  by  him  in  the  cases.  So  far 
not  the  slightest  conflict  exists  in  the  testimony.  The  three  men 
agree  that  a  night  conference  was  held,  and  that' a  corrupt  arrange- 
ment was  made  for  securing  Buckley's  services  for  some  purpose  in 
connection  with  the  cases.  But  Buckley  testifies  that  the  statements 
of  Bonnet  as  to  the  services  to  be  rendered  are  wholly  false,  and  so 
Taylor  testifies.  Both  tell  the  same  story,  namely,  that  the  note  was 
given  to  secure  the  personal  services  of  Buckley  for  the  purpose  of 
influencing  members  of  the  board  of  supervisors  to  pay.the  claims. 
Is  that  true? 

I  find  the  story  improbable  because  there  is  one  thing  beyond  con- 
troversy, and  that  is  that  Buckley  and  Taylor,  on  Saturday,  knew^  or 
did  not  know,  of  the  decision  of  the  cases.  If  they  did  not  know, 
then  they  did  know,  or  had  every  reason  to  believe,  that  the  cases 
were  still  pending  and  undetermined,  and  that  the  claims  involved  in 
them  were  not  collectible  from  the  city  or  enforceable  against  it. 
Bonnet  did  not  know  that  the  cases  were  decided.  That  is  manifest 
from  the  circumstance  that  the  fact  of  filing  the  opinions  in  the 
cases  on  Saturday  was  not  publicly  announced  until  the  following 
Monday,  when  it  was  published,  for  the  first  time,  in  the  San  Fran- 
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cisoo  Evening  Btiiletin.  Being  alike  ignorant  that  any  decisions  had 
been  rendered  in  the  cases,  it  follows  that  none  of  these  parties  could 
have  been  actuated  by  any  motive  to  meet  together  to  make  a  cor- 
rupt arrangement  for  the  collection  of  claims  which  the  city  was  con- 
testing in  the  courts,  and  there  was  no  reason  why  either  Bonnet  or 
Taylor  should  attempt  to  bring  personal  or  political  influences  to 
bear  upon  members  of  the  board  of  supervisors  to  pay  claims  upon 
which  they  could  not  then  act. 

On  the  other  hand,  if  Buckley  and  Taylor  knew  that  the  cases  were 
decided,  then  they  used  their  knowledge  as  a  veil*  to  cover  the  pre- 
tense held  out  to  Bonnet  that  Buckley  could  get  a  decision  of  the 
court  in  his  favor  "right  away;"  and,  in  either  case,  I  think  the  truth 
of  Bonnet's  testimony  as  to  what  transpired  at  the  private  inter- 
view  on  Saturday  night  is  substantially  proved, — proved  not  only  by 
all  the  circumstances  of  the  interview  itself,  but  by  the  subsequent 
conduct  of  the  parties  to  it.  Taylor  admits  that,  upon  a  division  of 
the  spoil  among  the  persons  who  had  become,  one  way  and  another, 
interested  in  the  case,  he  applied  $250  of  Bonnet's  portion  to  the 
payment  of  the  note,  and  that  he  himself  refused  to  pay  any  part 
of  it;  and  although  Buckley  testifies:  **I  was  to  receive  $500  to 
aid  these  gentlemen  in  bringing  these  matters  up  before  the  board 
of  supervisors;  that  is  my  understanding  of  it," — yet  he  virtually 
admits  no  such  understanding,  expressed  or  implied,  existed  at  the 
interview,  by  confessing  that  he  neither  took  action,  nor  thought  of  act- 
ing, upon  such  an  understanding.  On  his  examination  upon  that 
subject  he  answered  as  follows: 

*' Question,  You  were  to  go  to  them— the  members  of  the  board  of  siiper- 
visoi-s — privately?  Answer,  I  presume  so.  Q,  To  speak  to  each  member? 
A.  I  should  judge  so.  Q.  And  ask  them  to  pay  these  claims?  A,  No,  sir; 
to  ask  them  to  bring  bills  up  and  act  upon  them.  Q.  Did  you  make  any  re- 
quest of  any  supervisor?  A.  No,  sir;  I  did  not.  Q,  Did  you  go  before  any 
committee  of  the  board  or  to  any  member  on  this  subject?  A,  I  did  not.  Q. 
Did  you  go  to  the  board  in  session?  A,  No,  sir.  Q.  Did  you  go  to  any 
member  of  the  board ?  il.  No,  sir,  Q,  What  did  you  do  for  this  ;J500.  A. 
Nothing." 

From  the  conduct  and  acts  of  the  men  I  therefore  deduce  the  fact 
that  the  note  was  not  given  to  pay  Buckley  for  influencing  the  mem- 
bers of  the  board  of  supervisors,  but  that  it  was  given  for  the  pur- 
pose testified  by  Bonnet. 

I  do  not  overlook  the  fact  that  Bonnet  is  an  accomplice  to  a  cor- 
rupt transaction,  and  that  his  testimony  is  tainted,  and  needs  cor- 
roboration, but  I  find  it  corroborated,  not  by  words,  but  by  the  acts 
and  deeds  of  Buckley  and  Taylor,  as  they  themselves  have  testified. 

The  question  then  remains:  Is  one  who  falsely  holds  himself  out 
as  a  court  broker  to  a  suitor  in  a  cause  pending  in  the  court,  and 
agrees  for  a  large  sum  of  money  to  procure  for  him  a  favorable  de- 
cision in  the  cause,  by  his  professed  personal  or  political  influence 
with  the  members  of  the  court,  guilty  of  contempt  of  court?     I  think 


Digitized  by 


Google 


Cal.]  IN  RE   BUCKLEY,  87 

it  needs  neither  argument  nor  authority  to  show  that  such  an  act  is 
a  contempt  of  court.  The  thing  is  evil,  immoral,  invalid,  and  crim- 
inal. Any  contract  founded  upon  such  a  transaction  would  be  ille- 
gal and  void,  and  unenforceable  in  the  courts;  and,  under  the  code 
law  of  this  state,  it  is  in  itself,  and  independent  of  any  attempt  at 
fulfillment,  a  contempt  of  court.  The  law  declares:  "Any  interfer- 
ence with  the  *  *  *  proceedings  of  a  court  is  a  contempt  of 
court."  Subdivision  9,  §  1209,  Code  Civil  Proc.  To  dissuade  a 
witness  in  a  cause  from  attending  court  to  testify  in  the  case  is  an 
unlawful  interference  with  the  proceedings  of  the  court ;  to  threaten, 
by  letter  or  otherwise,  a  suitor  in  a  cause  pending  in  court,  against 
prosecuting  it,  is  an  unlawful  interference  with  the  proceedings  of  the 
court;  to  falsely  pretend  to  a  suitor  in  a  cause  that  jurors  trying  it 
can  be  corruptly  influenced  with  money  to  return  a  favorable  verdict 
for  him  is  an  unlawful  interference  with  the  proceedings  of  the  court; 
Hind  a  fortiori  is  it,  when  such  corrupt  pretense  is  held  out  to  a  suitor 
about  the  judges  of  the  court,  for  the  purpose  of  extorting  money  from 
the  suitor  for  such  a  purpose. 

In  support  of  these  propositions  numerous  cases  might  be  cited. 
All  the  authorities,  indeed,  tend  to  the  same  point;  they  show  that 
it  is  immaterial  what  measures  are  adopted.  If  the  object  is  to  taint 
the  source  of  justice,  and  to  obtain,  or  profess  to  be  able  to  obtain, 
a  result  of  legal  proceedings  different  from  that  which  would  follow 
in  the  ordinary  course  of  proceedings,  it  is  a  contempt  of  the  highest 
order.  "One, "say  the  supreme  court  of  Indiana,  "who does  a  wrong- 
ful act  for  the  purpose  of  bringing  unmerited  disgrace  upon  the  offi- 
cers of  the  court,  or  the  members  of  the  jury,  is  guilty  of  a  contempt. 
One  who,  for  the  purpose  of  securing  money  for  himself,  falsely  pre- 
tends to  another,  interested  in  the  result  of  the  cause,  that  he  can 
corruptly  influence  with  money  the  jurors  trying  the  cause  to  return 
such  a  verdict  as  he  desires,  is  guilty  of  a  contempt.  Such  an  act 
tends  to  disgrace  and  degrade  the  jury  in  the  mind  of  the  person  to 
whom  the  corrupt  proposition  is  submitted.  No  man  has  a  right  to 
falsely  insinuate  that  he  can,  by  corrupt  means,  influence  jurors  in 
thft  performance  of  their  duty.  It  would  be  a  reproach  to  the  law,  if 
shameless  men  were  permitted  to  slander  honest  officers  and  jurors 
by  vile  insinuations."     Little  v.  State,  90  Ind.  338. 
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(2  Cal.  Unrep.  648) 

In  re  Tatlob.     (No.  20,135.) 

Filed  February  37,  18?6. 
Ordbr  to  Show  Causb  Discharqbd,  and  Pbocbbdingb  Dismibsbd. 

In  bank.  Proceedings  against  respondent  for  alleged  contempt  of 
court. 

The  Attorney  General,  for  the  prosecution. 

Preston  dt  McPike  and  D.  H.  Regensburger,  for  the  defense. 

By  the  Court.  This  cause  is  ruled  by  the  decision  in  the  case 
entitled  **In  re  Buckley,  charged  with  contempt,"  ante,  69,  (No.  20,- 
136,)  and  therefore  it  is  ordered  that  the  order  to  show  cause  herein 
be  discharged,  and  the  proceedings  dismissed. 

We  dissent:    BosSi  J.;  McKinstbt,  J.;  MoKee,  J. 
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SUPREME  COURT  OF  KANSAS, 
OB  Kan.  1)  

Kansas  Citt,  St.  J.  &  C.  B.  R.  Co.  and  another  v.  Gough  and  an- 
other, Partners,  etc. 
Filed  March  5.  1886. 

1.  Ebbor— Casb  Madb — ^FmDiNos  Susi^ainbd  by  Evidbngb. 

Where  a  case  made  shows  that  all  of  the  evidence  offered  upon  the  trial  to 
sustain  a  particular  finding  of  fact  of  the  trial  court  is  preserved  therein,  the 
supreme  court  can  decide  whether  such  finding  is  sustained  by  any  evidence, 
although  all  of  the  evidence  presented  upon  the  trial  upon  other  issues  of  fact 
is  not  embraced  in  the  record. 

a.  Execution— -ExBMPT  Property— EARNmas  of  Debtor. 

The  earnings  of  a  debtor  for  his  personal  services  at  any  time  within  three 
months  next  preceding  the  attempt  to  subject  such  earnings  to  the  payment 
of  his  debts  are  exempt,  under  section  490  of  the  Civil  Code  and  section  167  of 
the  justices'  act,  from  such  payment,  if  it  be  made  to  appear  that  such  earn- 
ings are  necessary  for  the  maintenance  of  his  family,  supported  wholly  or 
partly  by  his  labor;  and  as  the  statute  of  the  state  does  not  restrict  the  ex- 
emption to  residents,  the  courts  have  no  authority  to  make  such  restriction; 
therefore  no  distinction  is  to  be  made  between  residents  and  non-residents. 

8.  Conflict  of  Laws— Exejcpt  Property- Qarnishbcbnt  in  Another  State. 
Where  a  citizen  of  this  state  attempts,  by  a  proceeding  in  garnishment  against 
a  foreign  railroad  corporation,  to  subject  to  the  payment  of  his  claim,  m  the 
courts  of  thii^  state,  the  personal  earning  of  a  citizen  of  another  state,  which 
personal  earnings  are  by  the  laws  of  this  state,  and  also  of  such  other  state, 
exempt  from  being  so  applied,  the  earnings  of  such  debtor  are  exempt  from 
such  jprocess.  Burlington  db  Jf.  R.  R.  Co,  v.  Tfuympson,  81  Kan.  180,  S.  0. 1 
Pac.  Rep.  622,  distinguished.  ^ 

Error  from  Atchison  county. 

On  March  7,  1884,  W.  M.  Gough  and  J.  M.  Linley,  partners  as 
Gough  &  Linley,  filed  their  bill  of  particulars  against  the  Kansas 
City,  St.  Joseph  &  Council  Bluffs  Railroad  Company,  alleging  that  on 
January  23,  1883,  they  brought  their  action  before  a  justice  of  the 
peace  of  Atchison  county  against  Jesse  Gaut  for  $20,  and  that  in 
said  action,  upon  due  proceedings,  certain  money  due  to  said  Gaut 
was  garnished  in  the  hands  of  the  railroad  company;  that  on  Feb- 
ruary 3, 1883,  judgment  was  rendered  in  favor  of  the  plaintiffs  against 
said  Gaut,  by  the  justice,  for  $20,  and  costs  of  suit,  taxed  at  $11.85, 
of  which  $5  were  costs  of  the  proceeding  against  the  garnishee 
in  the  action;  that  on  February  3,  1883,  the  railroad  company  filed 
its  answer  as  garnishee,  and  disclosed  $20  due  by  it  to  said  Jesse 
Gaut;  that  on  February  15,  1883,  an  order  was  issued  by  the  jus- 
tice of  the  peace  to  the  railroad  company  to  pay  the  said  $20  into 
court,  to  be  applied  upon  the  judgment  against  Gaut;  that  the  order 
was  served  on  the  company,  but  has  never  been  complied  with ;  that 
on  January  14,  1884,  a  second  order  was  issued  by  the  justice  and 
served  upon  the  railroad  company  to  pay  the  money  into  court,  which 
second  order  was  likewise  disobeyed ;  that  the  judgment  in  favor  of 
plaintiffs  against  the  said  Gaut  is  in  full  force,  and  wholly  unpaid. 

^  See  note  at  end  of  case. 
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Therefore  the  plaintiffs  demanded  judgment  against  the  company  for 
the  sum  of  $20/ and  interest  from  February  15,  1883,  and  costs. 
Trial  had  before  the  justice  on  April  14,  1884,  and  judgment  ren- 
dered in  favor  of  plaintiffs  for  $25.94,  and  costs,  taxed  at  $5.80. 
Subsequently  the  railroad  company  appealed  the  case  to  the  district 
court.  With  leave  of  the  court  Jesse  Gaut  was  made  a  party,  and 
filed  his  answer,  to  which  plaintiffs  filed  a  reply.  Trial  had  July  28, 
1884,  a  jury  being  waived  by  the  consent  of  the  parties.  The  court 
made  the  following  findings  of  fact : 

"(1)  The  plaintiffs  are.  and  for  several  years  last  past  have  been,  part- 
ners in  business  as  physicians  and  surgeons  at  Atchison,  in  Atchison  county, 
Kansas.  As  such,  during  the  year  1882,  they  rendered  professional  services 
to  the  family  of  Jesse  Gaut,  then  residents  of  Atchison,  Kansas,  at  the  request 
of  said  Jesse  Gaut;  but  prior  to  January,  1883,  said  Jesse  Gaut  and  his  family 
removed  from  Atchison,  Kansas,  to  St.  Joseph,  Missouri,  where  they  have 
ever  since  lived  and  resided  as  their  home. 

"(2)  On  January  23,  1883,  the  plaintiffs  commenced  an  action  against 
said  Jesse  Gaut  before  R.  B.  Drury,  a  justice  of  the  peace  of  Atchison 
county,  Kansas,  to  recover  the  sum  of  $20.00  for  said  professional  services  of 
the  plaintiffs,  and  at  the  same  time  they -caused  proceedings  in  garnishment 
to  issue  to  said  defendant  railroad  company  as  garnishee.  On  February  3, 
1883,  said  railroad  company  answered  as  garnishee  to  the  effect  that  said 
Jesse  Gaut,  as  an  employe  of  the  garnishee,  had  performed  services  for  it 
ever  since  January  1, 1883,  and  had  earned  820  for  said  services,  which  would 
become  due  and  payable  February  15,  1883,  and  that  said  sum  was  for  the 
last  thirty  days'  wages  of  said  Jesse  Gaut  as  an  employe  of  the  garnishee; 
and  at  the  same  time  said  railroad  company  filed  a  verified  motion  for  a  dis- 
charge as  garnishee,  and  the  afiidavit  of  said  Jesse  Gaut  was  also  then  and 
there  filed  asking  said  wages  be  declared  exempt  to  him.  Neither  the  answer 
of  the  garnishee,  the  verified  motion  of  the  garnishee,  nor  the  affidavit  of  said 
Jesse  Gaut,  showed  that  such  wages  or  earnings  of  said  Jesse  Gaut  were 
necessary  for  the  maintenance  or  use  of  a  family  supported  wholly  or  partly 
by  his  labor,  and  said  fact  was  not  in  any  other  manner  made  to  appear.  On 
February  10,  1883,  said  Jesse  Gaut  appeared  by  his  attorney  in  said  action, 
who  was  also  the  attorney  of  said  railroad  company,  and  a  trial  was  had, 
which  resulted  in  a  judgment  in  favor  of  the  plaintiffs  against  said  Jesse 
Gaut  for  $20  debt,  and  $8  costs.  On  February  15,  1883,  the  plaintiffs  and 
said  Jesse  Gaut  and  said  railroad  company  appeared,  and  said  verified  motion 
for  discharge  of  garnishee  came  on  to*  be  heard,  and  the  answer  of  said  gar- 
nishee and  said  verified  motion  and  said  afiidavit  of  Jesse  Gaut,  all  filed  Febru- 
ary 3,  1883,  as  aforesaid;  and  also  the  exemption  statutes  of  Missouri  were 
presented  to  the  justice,  which  was  all  of  the  evidence  produced.  And  there- 
upon said  justice  overruled  said  motion  for  discharge  of  the  garnishee,  and 
for  declaring  said  money  exempt,  and  made  an  order  for  the  garnishee  to  pay 
said  sum  of  $20  into  the  hands  of  said  justice  to  apply  upon  said  judgment 
and  costs ;  to  which  rulings  and  orders  said  Jesse  Gaut  and  said  railroad  com- 
pany then  and  there  duly  excepted.  On  February  22,  1883,  a  bill  of  excep- 
tions was  duly  allowed  to  said  railroad  company  as  garnishee,  and  signed  and 
filed  by  the  justice.  On  January  14,  1884,  said  justice  made  another  order 
for  said  railroad  company  as  garnishee  to  pay  in  said  money  in  satisfaction 
of  said  judgment  and  costs,  the  total  costs  to  that  time  being  taxed  by  the 
justice  at  $11.85.  No  part  of  said  money  has  ever  b.een  paid  in  by  the  gar- 
nishee, and  no  pvirt  of  said  judgment  or  costs  has  ever  been  paid,  and  said  judg- 
ment remains  in  full  force  and  unsatisfied. 
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"(3)  Up  to  the  time  of  the  garnishment,  January  23.  1883,  the  amount  of 
wages  earned  by  Siiid  Jesse  Gaut  was  fully  820  for  January,  but  at  the  end 
of  the  month  his  wages  had  amounted  to  643.20,  but  the  same  was  not  pay- 
able until  February  15,  1883.  Before  the  time  for  answer  of  the  garnishee 
said  Jesse  Gaut  notified  said  garnishee  that  he  claimed  said  wages  of  $43.20 
as  exempt. 

"(4)  Said  railroad  company,  as  garnishee,  instituted  proceedings  in  error 
in  this  court  to  reverae  the  order  of  the  justice  of  the  peace  requiring  the 
garnishee  to  pay  said  sura  of  $20  into  the  hands  of  said  justice  to  apply  on 
said  judgment,  but  afterwards  said  proceedings  were  dismissed  by  order  of 
this  court.  No  proceedings  in  error  were  ever  instituted  by  said  Jesse  Gaut, 
and  he  supposed,  until  about  Christmas  time,  1883,  that  said  money  had  been 
80  paid  in  accordance  with  said  order  of  the  justice  of  the  peace.  Said  rail- 
road company  retained  $20  out  of  the  January  earnings  of  the  said  Jesse  Gaut, 
and  paid  him  the  balance.  After  this  action  was  commenced  said  railroad 
company  also  retained  $5  more  out  of  his  subsequent  earnings,  but  did  not 
explain  to  him,  and  he  did  not  know  the  reason  for  so  doing.  After  the  or- 
der of  the  justice  of  the  peace  was  made  said  Jesse  Gaut  did  not  desire  any 
further  litigation,  but  was  willing  that  said  sum  of  $20  should  be  applied 
towards  the  satisfaction  of  said  judgment;  and  the  defense  of  this  action  by 
said  railroad  company  was  made  without  the  knowledge  of  said  Jesse  Gaut 
until  about  June,  1884,  and  i£  was  at  the  solicitation  of  said  railroad  company 
that  he  consented  to  be  made  a  party  to  this  action  in  this  court. 

"(5)  On  the  trial  of  this  action  the  facts  stated  on  conclusion  of  fact  No. 
1  were  made  to  api)ear;  and  also  the  further  facts  that  the  plaintiffs*  claim 
was  for  professional  services  as  physicians;  that  the  S20  garnished  in  said 
former  action  was  for  earnings  of  said  Jesse  Gaut  for  his  personal  services 
for  said  railroad  company  within  less  than  three  montiis  next  preceding  the 
commencement  of  said  garnishment  proceedings;  and  that  such  earnings  were 
and  are  necessary  for  the  maintenance  and  use  of  the  family  of  said  Jesse 
Gaut,  who  were  and  are  supported  wholly  by  his  labor. " 

And  thereon  made  the  following  conclusions  of  law : 

"(1)  The  plaintiffs  are  entitled  to  recover  of  the  Kansas  City,  St.  Joseph 
&  Council  Bluffs  Kailroad  Company,  defendant,  the  sum  of  $20,  with  inter- 
est thereon  from  February  15,  1883,  ($2.03,)  amounting  to  $22.03,  and  costs 
of  suit." 

Judgment  having  been  rendered  in  favor  of  the  plaintiffs  against 
the  defendants  for  $22.03,  and  all  costs,  the  defendants  properly  ex- 
cepted thereto,  and  bring  their  case  here. 

Jackson  d  lioyse,  for  plaintiff  in  error. 

Hudson  d  Tufts,  for  defendants  in  error. 

HoRTON,  C.  J.  Two  questions  are  presented  in  this  case :  First. 
Are  the  findings  of  fact  supported  by  the  evidence?  Second.  Are 
the  personal  earnings  of  Jesse  Gaut,  due  to  him  from  the  Kansas 
City,  St.  Joseph  4;  Council  Bluffs  Railroad  Company,  exempt  from 
the  payment  of  the  judgment  recovered  against  him  by  Gough  &  Lin- 
ley? 

The  disputed  finding  of  fact  is  as  follows : 

"After  the  order  of  the  justice  of  the  peace,  of  February  15,  1883,  over- 
ruling the  motion  for  the  discharge  of  the  garnishee  and  denying  the  exemp- 
tion, said  Jesse  Gaut  did  not  desire  any  further  litigation;  but  was  willing 
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that  said  sum  of  $20  should  be  applied  towards  the  satisfaction  of  the  judg- 
ment." 

The  only  evidence  in  the  record  that  we  can  find  tending  in  any 
way  to  support  tliis  conclusion  of  fact  is  as  follows:  Jesse  Gaut  tes- 
tified : 

"loweGough  &  Llnley,  who  are  physicians  in  Atchison,  for  attendance 
upon  my  wife.  Have  wanted  and  intended  to  pay  them  what  I  owe  tliem, 
>uit  my  wife  has  been  weakly,  and  it  has  cost  me  my  wages  to  live  and  sup- 
port my  wife  and  child.  The  railroad  company  fii-st  notified  me  that  it  had 
been  garnished  for  $20  on  January  23,  1883.  They  kept  that  amount  out 
of  my  w^iges,  and  paid  me  the  balance  due.  After  that,  and  along  in  Janu- 
ary, 1884,  I  was  notified  that  the  company  was  giurnished  again  for  it;  but 
after  learning  it  was  garnished  on  the  same  old  case  they  paid  me  all  that 
was  due,  excepting  $25  which  was  due  me  for  my  personal  earnings  at  that 
time." 

On  cross-examination  he  further  testified : 

"I  don't  know  how  many  trips  I  made,  or  how  much  I  made  in  January, 
1883,  before  the  twenty-third  of  the  month.  The  railroad  company  kept 
back  $20  of  my  January  wages  for  1883,  and  told  me  I  was  garnished  again 
in  January,  1884,  and  kept  back  $5  more.  I  supposed  the  $20  had  been  paid 
to  Gough  &  Liniey  until  after  the  other  money  was  kept  back.  I  wrote  a 
letter  to  Dr.  Gough  after  the  $5  was  kept  back.  I  don't  think  I  said  1  was 
willing  to  have  that  debt  paid  out  of  the  money,  and  have  never  signified  my 
willingness  to  pay  the  debt  out  of  this  money.  I  wrote  the  letter  to  Dr. 
Gough  about  last  March.  Didn't  write  that  I  wanted  it  [the  debt]  paid,  and 
supposed  it  had  been.  I  wrote  that  they  had  garnished  me  once  before  for 
that  debt,  and  wanted  to  know  what  they  had  garnished  my  wages  again  for. 
When  I  was  notified  of  the  first  garnishment  I  went  to  the  olFice  of  John 
Taylor,  a  justice  of  the  peace  in  St.  Joseph,  and  told  that  1  had  been  gar- 
nished, and  stated  the  facts,  and  a  young  man  in  the  ofiice  wrote  a  notice  to 
the  nulroad  company  that  I  claimed  all  the  earnings  due  me  as  exempt  from 
exe<'.utioii  or  attachment.  I  signed  and  swore  to  it,  and  then  delivered  it  to 
Mr.  Carter  at  the  superintendent's  office  of  the  railroad  company." 

Dr.  W.  M.  Gough  testified  as  follows : 

"I  received  a  letter  about  Christmas  from  Jesse  Gaut.  It  is  lost,  t  think 
he  said  in  that  letter  that  $20  or  $25  more  had  been  kept  out.  I  think  he 
said  he  intended  to  pay  the  debt,  and  that  it  had  been  paid,  but  would  not 
pay  it  twice.  I  never  got  anything  on  this  debt.  He  never  denied  owing 
the  debt  to  me.  He  complained  that  his  wages  were  garnished  twice  on 
the  debt.  I  cannot  recollect  exactly  what  was  in  the  letter.  I  have  stated 
the  substance,  as  I  remember  it." 

It  further  appears  from  the  record  that  Gough  &  Liniey  com- 
menced their  action  against  Jesse  Gaut,  and  garnished  the  wages 
due  bim  from  the  railroad  company,  on  January  23,  1883.  On  the 
same  day  he  served  a  written  notice  upon  the  railroad  company,  signed 
and  sworn  to  by  him,  claiming  all  the  wages  due  to  him  as  exempt 
from  execution  or  attachment.  Then,  on  February  3,  1883,  the 
railroad  company  answered  as  garnishee  that  the  moneys  due  Gaut 
were  his  wages  as  an  employe  and  exempt,  and  at  the  same  time  the 
affidavit  of  Gaut  was  filed  before  the  justice  asking  his  wages  to  be 
declared  exempt  to  bim.     On  February  10,  1883,  Gaut  appeared  by 
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bis  attorney  to  defend  the  action,  in  which  a  judgment  was  rendered 
against  him.  On  February  15,  1883,  Jesse  Gaut,  and  also  the  rail- 
road company,  appeared  before  the  justice,  and  presented  the  stat- 
utes of  Missouri,  claiming  that  the  wages  garnished  were  exempt. 
After  the  order  of  February  16,  1883,  was  made  for  the  garnishee  to 
pay  the  $20  into  the  hands  of  the  justice  to  apply  upon  the  judgment 
and  costs,  nothing  further  was  done  towards  the  enforcement  of  this 
order  until  January  14,.  1884,  when  the  justice  made  another  order 
for  the  railroad  company,  as  garnishee,  to  pay  the  money  in  satis- 
faction of  the  judgment  and  costs.  The  railroad  company  refusing 
to  comply  with  the  order,  the  plaintiffs  filed  their  bill  of  particulars 
on  March  7, 1884,  asking  judgment  in  their  favor  and  against  the  de- 
fendants for  the  $20  garnished,  with  interest  from  February  15,  1883, 
and  also  for  all  costs.  The  railroad  company  filed  its  answer  on 
April  12,  1884.  Judgment  was  rendered  against  the  company  on 
April  14,  1884,  for  $25.94,  and  costs  taxed  at  $5.80;  the  case  was 
then  appealed  by  the  railroad  company  to  the  district  court.  On 
June  24,  1884,  Jesse  Gaut  presented  his  motion  for  leave  to  be  made 
a  defendant,  and  to  file  his  answer.  This  was  granted,  and  his  an- 
swer filed.  Ever  since  he  has  continued  to  be  vigilant  in  claiming 
his  exemption. 

Upon  the  oral  evidence  and  the  records  before  the  justice  of  the 
peace  and  the  district  court  we  do  not  think  that  there  is  any  evi- 
dence to  support  the  finding  that  Gaut  did  not  desire  any  further 
litigation,  or  was  willing  that  the  sum  of  $20  should  be  applied  iu 
satisfaction  of  the  judgment  rendered  before  the  justice  of  the  peace. 
The  most  that  can  be  said  is  that  he  supposed  when  the  railroad 
company  retained  $20  they  had  paid  it  to  Gough  &  Linley ;  but  when 
he  found  this  was  not  the  case  he  was  anxious  to  claim  all  his  wages 
as  exempt.  "Until  the  right  of  exemption  is  waived  or  lost  by  some 
unequivocal  act  or  declaration  of  the  debtor,  it  remains  with  him, 
and  any  of  his  property  which  is  included  within  the  terms  of  the 
statute  is  beyond  the  reach  of  the  ofScer  and  his  process.''  Rice 
V.  Solav,  33  Kan,  28;  S.  C.  6  Pac.  Rep.  437.  Counsel  for  plaintiffs 
below  suggest  that  as  ail  the  evidence  is  not  preserved  the  findings 
of  the  court  are  conclusive.  The  record,  however,  shows  that  upon 
the  disputed  findings  of  fact  all  of  the  evidence  that  was  offered  is 
embraced  therein. 

It  is  the  claim  of  defendants  below  that  the  judgment  of  the  dis- 
trict court  was  rendered  upon  the  finding  that  Gaut  was  not  a  resi- 
dent of  this  state  at  the  time  of  the  garnishment.  If  such  was  the 
ruling  it  was  erroneous.  "Under  the  statute  the  earnings  of  a  debtor 
for  bis  personal  services,  at  any  time  within  three  months  next  preced- 
ing the  attempt  to  subject  such  earnings  to  the  payment  of  his  debts, 
are  exempt  from  such  payment,  if  it  be  made  to  appear  by  the  debtor's 
affidavit,  or  otherwise,  that  such  earnings  are  necessary  for  the  use 
of  his  family,  supported  wholly  or  partially  by  his  labor;  and  no  dis- 
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tinction  is  made  by  the  statute  between  residents  and  non-residents, 
or  between  debts  created  in  Kansas  and  debts  created  elsewhere; 
and  the  weight  of  authority  seems  to  be  that  where  the  statutes  do 
not  make  any  distinction  that  no  such  distinction  exists;  that  if  the 
statutes  do  not  restrict  the  exemption  of  property  for  the  payment  of 
debts  to  residents,  or  to  some  other  particular  class  of  persons,  the 
courts  have  no  authority  to  make  such  restriction,  and  the  statute 
will  apply  to  all  classes,  non-residents  as  well  as  residents."     Rail- 

way  Co.  V.  Maltby,  34  Kan. ;  S.  C.  8  Pac.  Rep.  235;  Zimmerman 

V.  Franke,  34  Kan. ;  S.  C.  3  Kan.  Law  J.  29,  and  9  Pac.  Eep. 

747. 

In  Railroad  Co.  v.  Thompson,  31  Kan.  180,  S.  C.  1  Pac.  Rep.  622, 
the  case  was  discussed  and  decided  whether  the  exemption  laws  of 
Nebraska  have  force  in  this  state,  the  trial  judge  remarking  that  ''the 
showing  was  insufficient  to  sustain  the  exemption  under  the  laws  of 
Kansas;"  and  in  the  conclusion  of  his  opinion  said:  "The  garnishee 
has  not  made  out  a  case  of  exemption  for  its  creditor  here  under  our 
statute,  which  governs  us,  and  which  we  must  follow  in  preference 
to  the  Nebraska  statute."  If  it  be  claimed  that  the  judgment  rests 
upon  the  adjudication  of  the  justice  refusing  to  set  aside  the  garnish- 
ment and  discharge  the  fund  as  exempt,  it  is  sufficient  to  say  that 
such  an  order  is  not  conclusive.  Such  a  ruling  is  neither  a  judgment 
nor  a  final  order,  and  is  not  reviewable  by  proceedings  in  error. 
Neither  the  railroad  company  nor  Gaut  could  successfully  have  in- 
stituted proceedings  in  error  in  the  district  court.     Zimmerman  v. 

Frankcy  supra;  Miller  v.  Noyes,  34  Kan. ;  S.  C.  7  Pac.  Rep.  602 ; 

Board  of  Education  v.  Scoville,  13  Kan.  32;  Phelps  v.  Railroad  Co., 
28  Kan*.  169;  Mull  v.  Jones,  33  Kari.  112;  S.  C.  5  Pac.  Rep.  388. 

We  think  there  is  nothing  whatever  in  the  suggestion  that  Gaut 
was  not  properly  a  party  to  this  action  in  the  district  court,  or  that 
the  exemption  had  been  lost  by  lapse  of  time.  The  last  finding  of 
the  court  shows  that  the  money  garnished  was  for  the  earnings  of  Gaut 
for  his  personal  services  for  the  railroad  company  within  less  than 
three  months  next  preceding  the  garnishment  proceeding,  and  that 
the  earnings  were  and  are  necessary  for  the  maintenance  and  use  of 
his  family,  who  were  and  are  supported  wholly  by  his  labor. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

(AH  the  justices  concurring.) 

NOTE. 

A  debt  due  from  one  who  may  be  sued  in  this  state  to  a  non-rendeivt  of  this  state,  for 
services- performed  in  the  state  of  his  residence,  may  be  garnishe(i  in  a  suit  instituted 
against  him  in  the  courts  of  this  state,  personal  service  or  service  by  publication  having 
been  duly  made  on  him,  although  his  salary  has  always  been  paid  m  the  state  where 
he  lived,  and  would  have  been  exempt  by  the  laws  of  that  state.  Mooney  v.  Union 
Pac.  Ry.  Co.,  (Iowa,)  14  N.  W.  Rep.  343;  Oberfelder  v.  Union  Pac.  Ry.  Co.,  (Iowa,)  14 
N.  W.  Rep.  255. 

The  exemption  laws  of  another  state  or  territory  cannot  be  pleaded  or  relied  upon  as 
a  defense  by  cither  the  garnishee  or  the  judgment  debtor  in  a  proceeding  in  Iowa. 
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Broadstreet  v.  Clark,  (Iowa,)  22  N.  W.  Rep.  919.  The  court  say :  "  We  regard  it  as  the 
settled  rule  in  this  state  that  the  exemption  laws  of  another  state  or  territory  cannot 
be  pleaded  or  relied  on  as  a  defense  by  either  the  garnishee  or  judgment  debtor ;"  citing 
Newell  V.  Hayden,  8  Iowa,  140;  Leiber  v.  Union  Pac.  Ry.  Co.,  49  lowa,688;  Mooney  v. 
Union  Pac.  Ry.  Co.,  (Iowa,)  14  N.  W.  Rep.  343;  and  Burlington  &  M.  R.  R.  v.  Thomi>son, 
(Xan.)  1  Pac.  Rep.  622. 

It  was  held  in  Albrecht  v.  Treitschke,  (Neb.)  22  N.  W.  Rep.  418,  that  where  a  judg- 
ment creditor  procures  the  exempt  wages  due  a  laborer  to  be  taken  by  garnishee  pro- 
cess, and  applied  to  the  pUynieut  of  his  judgment,  a  cause  of  action  arises  in  favor  of 
the  judgment  debtor  against  the  creditor  for  the  amount  of  such  wages  wrongfully  ap- 
propriated, unless  the  right  of  exemption  is  waived  by  the  debtor. 


Mann  v.  Burt  and  others. 
Filed  March  5. 1886. 

1.  Railroad  Company— Construction— Contractor's  Bond. 

Where  a  railroad  company  takes  from  the  contractor  engaged  in  the  con- 
struction of  its  road  a  good  and  sufficient  bond,  such  as  is  required  by  chap- 
ter 136  of  the  Laws  of  1872,  it  cannot  be  held  liable  for  the  debts  due  from 
the  contractor  for  labor  and  material  which  ^o  into  the  building  of  such  road. 
The  tiling  of  the  bond  in  the  office  of  the  register  of  deeds  is  not  a  condition 
precedent  to  immunity  from  such  liability. 

2.  Same— Teamster  a  Laborer. 

A  teamster  employed  by  a  contractor  in  the  construction  of  a  railroad  is  a 
laborer  within  the  meaning  in  which  that  term  is  used  in  the  statute  above 
mentioned. 

3.  Same— Debts  Due  for  Use  of  Teams. 

The  railroad  company  cannot  be  held  liable  for  the  debts  due  from  the  con- 
tractor for  the  labor  of  teams  in  constructing  the  road,  whether  such.labor  was 
used  in  connecUon  with  the  services  of  the  person  furnishing  the  same  or  not. 

4.  Same— Liability  of  Company. 

Where  a  teamster  and  his  team  are  employed  by  the  contractor  for  a  certain 
price  per  daj'  for  the  joint  labor  of  both,  and  no  agreement  is  made  respect- 
ing the  price  or  value  of  the  personal  services  of  the  teamster,  the  debt  will 
constitute  a  single  and  indivisible  demand  for  which  the  railroad  company  is 
not  chargeable. 

Error  from  Cowley  county. 

Action  brought  in  the  district  court  of  Cowley  county,  under  the 
provisions  of  chapter  136  of  the  Laws  of  1872,  in  which  the  plaintiff 
alleged  that  the  defendant  company  had  failed  to  take  the  bond  from 
the  contractor  who  constructed  a  portion  of  its  road,  and  he  asked 
that  the  company  be  held  liable  for  certain  labor  performed  for  the 
contractor  upon  the  road,  and  for  which  he  had  not  paid.  The  an- 
swer of  the  railroad  company  was  a  general  denial,  to  which  was 
added  the  following  defenses : 

"(2)  And  for  a  second  and  further  defense  to  the  action  of  the  plaintiff 
this  defendant  avers  that  on  the  twentieth  day  of  August,  A.  D.  1879,  it  en 
tered  into  a  contract  with  the  defendant  Bernard  Corrigan  for  the  construc- 
tion of  its  rojid-bed  through  the  county  of  Cowley,  state  of  Kansas,  and  there- 
after required  and  took  from  said  defendant  Bernard  Corrigan  the  bond  in 
such  cases  required  and  prescribed  by  law,  a  true  copy  of  which  said  bond  is 
hereto  attached  marked  ^Exhibit  A,'  and  made  a  part  of  this  the  second  cause 
of  defense  in  this  answer  con Uiined ;  which  said  bond,  and  the  secrvity  thereon 
signed  and  therein  named,  the  defendant  avers  was  at  the  date  thereof,  and 
ever  since  has  been  and  now  is,  good  and  sufficient  in  every  particular.  [The 
exhibit  attached  was  a  contractor's  bond  in  the  usual  form. J 
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"(3)  And  for  a  third  and  further  defense  to  the  action  of  the  plaintiff  this 
defendant  avers  that  if  any  contract  ever  existed  between  the  defendant  Ber- 
nard Corrigan  and  the  J.  I).  Burt  In  the  petition  of  the  plaintiff  mentioned, 
in  form  and  substance  as  in  and  by  said  petition  set  forth  and  alleged;  and 
if  the  several  persons  mentioned  in  the  said  petition  ever  were  employed  or 
performed  Jabor.in  the  construction  of  this  defendant's  line  of  railroad,  as  in 
said  petition  alleged, — said  persons,  and  each  and  all  thereof,  were  employed 
by  said  Burt  in  the  capacity  of  foreman,  clerks,  time-keepers,  and  teamstera 
in  connection  with  teams  of  horses  or  mules  owned  or  controlled  by  them, 
respectively,  and  under  such  employment,  and  in  pursuance  thereto,  per- 
formed any  and  all  such  labor  as  such  foreman,  clerks,  time-keepers,  and 
teamsters  owning  or  controlling  such  teams  respectively,  and  not  otherwise, 
and  at  and  for  an  agreed  price  per  day  for  the  services  so  rendered,  which 
price,  so  far  as  it  related  to  said  teamsters  and  teams,  was  based  upon  and 
comprised  the  value  of  ttie  joint  labor  of  said  teamsters  and  their  said  team 
or  teams  per  day,  or  by  the  job,  as  the  case  might  be,  and  not  otherwise." 

The  plaintiff  demurred  to  each  of  the  second  and  third  defenses, 
which  demurrer  was  heard  by  the  court,  and  overruled.  This  ruling 
is  assigned  for  error  here. 

Jennings  dt  Troup,  for  plaintiff  in  error. 

W.  P.  Hackney,  for  defendants  in  error, 

Johnston,  J.  The  question  raised  by  the  demurrer  to  the  second 
defense  is,  upon  what  coutingency  does  the  liability  of  the  railroad 
company  for  the  debts  of  the  contractor  who  constructed  its  road  de- 
pend? It  is  alleged  that  the  company  took  from  the  contractor  a 
good  and  sufficient  bond, — such  as  is  provided  for  in  chapter  136  of 
the  Laws  of  1872, — but  it  is  not  averred  that  the  bond  was  filed  by 
the  railroad  company  in  the  office  of  the  register  of  deeds  of  the 
county  where  the  work  was  done.  The  omission  of  this  averment  is 
the  ground  of  demurrer  relied  upon  by  the  defendant.  On  the  part 
of  the  plaintiff  it  is  urged  that  before  the  railroad  will  be  exempt  from 
liability  for  the  debts  of  the  contractor  it  must  not  only  have  taken 
a  bond,  but  it  must  also  have  filed  the  same  in  the  office  of  the  regis- 
ter of  deeds;  while  the  claim  of  the  company  is  that,  to  escape  such 
liability,  it  was  only  required  to  take  a  good  and  sufficient  bond,  and 
this  it  alleges  it  had  done.  We  agree  with  the  defendant.  The  stat- 
ute is  so  written.  Its  terms  are  plain  and  unmistakable.  The  lan- 
guage fixing  the  liability  of  the  railroad  is : 

"And  if  any  such  railroad  company  shall  fail  to  take  such  bond,  such  rail- 
road company  shall  be  liable  to  the  persons  herein  mentioned  to  the  full  ex- 
tent of  all  such  debts  so  contracted  by  such  contractor.''  Section  1,  c.  136, 
Laws  1872. 

Thus,  it  will  be  seen  that  the  filing  of  the  bond  is  not  a  condition 
precedent  to  be  performed  by  the  railroad  company  before  it  can  claim 
immunity  from  the  payment  of  the  debts  mentioned  in  the  statute. 
It  is  true  that  in  a  preceding  part  of  the  statute  it  is  made  the  duty 
of  the  company  to  file  the  bond  in  a  public  office,  and  we  might  agree 
with  the  plaintiff  that  it  would  add  much  to  the  convenience  of  per- 
sons who  desire  to  avail  themselves  of  the  benefit  of  the  bond  to  have 


Digitized  by 


Google 


Kan.]  MANN  V.  BURT.  97 

required  it  to  be  filed  before  the  oompanj  would  be  freed  from  liabil- 
ity ;  but  when  the  legislature  came  to  fix  the  condition  upon  which 
the  liability  of  the  company  should  arise  it  provided  that  it  should  be 
liable  if  it  failed  to  take  a  bond,  and  not  if  it  failed  to  take  and//e 
the  same,  and  the  inconvenience  occasioned,  or  the  impolicy  of  the 
statute,  are  not  considerations  for  the  court.  We  are  reminded  that 
the  statute  should  be  construed  so  as  to  advance  rather  than  defeat 
the  remedy  intended  by  the  legislature,  but  we  must  also  remember 
that  it  is  a  statute  imposing  an  additional  liability  under  which  it  is 
sought  to  make  the  company  responsible  for  a  debt  which  it  never 
contracted,  and  we  have  before  decided  that  "such  a  statute  should 
never  be  extended  beyond  the  fair  import  of  its  terms."  Railway  Co. 
V.  Baker,  14  Kan.  563.  The  failure  to  require  the  bond  to  be  filed, 
it  is  true,  is  an  inconvenience,  but  it  does  not  thwart  the  purpose  or 
defeat  the  remedy  intended  by  the  legislature.  The  debtors  are  se- 
cured either  by  the  bond  or  by  the  company.  If  a  good  and  suffi- 
cient bond  has  been  takej],  the  responsibility  of  the  company  ceases; 
and  that  it  will  conceal  the  bond,  or  the  fact  that  it  had  been  taken, 
from  the  persons  interested,  is  an  unlikely  supposition,  as  it  would 
be  against  its  own  interest,  and  would  probably  tend  to  subject  it  to 
embarrassment  and  litigation,  if  for  any  reason  the  company  should 
fail  to  file  the  bond,  or,  upon  request  to  produce  or  make  known  what 
it  was,  the  parties  interested  could,  by  taking  the  proper  legal  steps, 
obtain  copies  thereof,  or  compel  its  production.  However,  the  legis- 
lature has  expressly  stated,  in  language  not  open  for  interpretation, 
the  conditions  upon  which  the  liability  of  the  company  depends, 
and  the  courts  cannot  add  to  them.  We  think  the  demurrer  was 
rightly  overruled. 

In  the  third  cause  of  defense  it  is  alleged  that  the  persons  for  whose 
services  the  action  was  brought  were  employed  in  the  capacity  of  fore- 
man, clerks,  time-keepers,  and  teamsters  in  connection  with  their 
teams.  It  is  settled  by  a  decision  of  this  court  that  persons  in  the 
employ  of  a  contractor  as  foreman,  clerks,  and  time-keepers  are  not 
laborers  in  the  sense  in  which  that  term  is  used  in  the  statute,  and 
therefore  not  within  its  protection.  Missouri,  K,  <t  T.  Ry.  Co.  v. 
Baker,  supra.  None  of  the  terms  employed  in  the  statute  are  broad 
enough  to  include  persons  who  merely  furnish  one  or  more  teams  to 
work  for  the  contractor.  The  persons  who  fall  within  its  protection 
are  enumerated  and  are  "laborers,  mechanics,  and  material-men,  and 
persons  who  supply  such  contractor  with  provisions  or  goods  of  any 
kind."  The  railroad  company,  therefore,  cannot  be  charged  with  such 
labor,  even  though  it  -be  given  in  connection  with  the  personal  serv- 
ices of  the  owner  of  such  teams.  Batch  v.  Railroad  Co.,  46  N.  Y.  521 ; 
Oroves  v.  Railroad  Co,,  57  Mo.  304.  It  is  different,  however,  regard- 
ing the  personal  services  of  the  teamster.  The  work  performed  by 
him  in  driving  the  team,  handling  a  plow,  and  loading  and  unloading 
scrapers  and  wagons,  is  such  as  to  constitute  him  a  "laborer"  within 
v.lOp.no.l — 7 


Digitized  by 


Google 


98  PACIFIC  REPORTEB.  [KaH, 

the  meaning  of  that  term  as  used  in  the  statute.  The  principal  part 
of  the  work  performed  by  him  is  ordinary  manual  labor,  and  if  the 
compensation  for  his  work  is  distinguishable  from  that  performed  by 
the  team  which  be  drives,  he  may,  where  no  bond  has  been  taken, 
charge  the  raikoad  company  for  the  same.  In  this  case,  however,  it 
is  alleged  that  the  services  performed  by  the  teamster  and  his  team 
were  for  an  agreed  price  per  day  for  the  joint  labor  of  such  teamster 
and  team.  He  was  not  employed  separately.  The  part  which  was 
performed  by  him  was  mingled  and  confused  with  that  performed  by 
the  team,  and  the  indebtedness  for  the  same  constituted  a  single  de- 
mand. There  is  therefore  no  mode  of  ascertaining  the  amount  due 
from  the  contractor  for  the  personal  services  of  the  teamster.  In  a 
case  somewhat  similar  to  this  it  was  said : 

"Another  difficulty  in  the  judgment  as  it  stands  is  that  it  makes  a  new 
agreement  between  the  plaintiff  and  the  railroad  contractor.  The  founda- 
tion of  the  liability  of  the  corporation  is  the  debt  due  to  the  laborer  from  the 
contractor.  In  this  case  the  contract  was  entire  for  the  labor  of  the  plaintiff, 
bis  man,  and  two  teams;  the  debt  is  also  entire,  and  arises  out  of  the  per- 
formance of  that  contract.  Now,  it  appears  to  me,  the  defendants  cannot  be 
made  liable  for  a  part  of  the  services  when  confessedly  they  are  not  for  an- 
other part,  the  whole  being  performed  under  one  entire  agreement.  The  true 
obligation  of  the  contractor  was  to  pay  for  the  whole  as  a  unit,  and  I  do  not 
see  how  this  can  be  split  into  two  parts  for  the  purpose  of  enforcing  one  of 
them  against  the  company.  The  recovery  against  tlie  corporation  must  be 
according  to  tlie  agreement  of  the  contractor  and  his  obligation  arising  under 
it  to  the  laborer.  If  tlie  laborer  has  so  dealt  with  the  contractor  that  any  por- 
tion of  an  entire  demand  is  not  within  the  statute,  then  his  remedy  is  against 
Ills  employer  alone  upon  his  contract."  Atcherson  v.  Troy  &  B,  R,  Co.^  6  Abb. 
Pr.  329.    See,  also,  Balch  v.  Railroad  Co.,  supra. 

If,  upon  the  further  trial  of  this  cause,  it  is  found  that  the  agree- 
ment between  the  teamsters  and  the  contractor  was  not  an  entirety, 
and  did  not  constitute  a  single  demand,  but  that  the  personal  serv- 
ices of  the  teamsters  are  distinguishable  from  the  labor  performed  by 
the  teams,  the  plaintiff  may  recover  for  such  personal  services,  pro- 
vided the  railroad  company  is  liable  at  all.  The  allegations  of  the 
answer,  however,  make  the  debt  due  from  the  contractor  for  the  team- 
ster and  his  team  a  single  demand,  and  therefore  the  ruling  of  the 
court  upon  the  demurrer  was  correct. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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(35  Kan.  21) 

City  of  Wyandotte  v.  Cobbioan. 
Filed  March  5,  1886. 

1.  Street  Railwat— Regulation— Taxation. 

A  city  granted  to  a  corporation  a  franchise  to  construct  and  operate  a 
street  railroad  within  its  limits,  and  in  the  ordinance  conferring  the  grant 
provided  how  and  when  it  should  be  constructed,  and  the  manner  in  which 
It  should  be  maintained.  Held,  that  the  grant  thus  made  will  not  exempt  the 
corporation  from  reasonable  regulation  by  the  city  in  the  operation  of  the 
road,  nor  will  it  prevent  ,the  city  from  levying  and  collecting  a  license  tax 
thereon. 

2.  Same— Grant  of  Franchise,  how  Construed. 

Grants  of  this  class  are  not  to  be  extended  by  construction  beyond  the 
plain  terms  in  which  they  are  conferred,  but  should  be  construed  strictly 
against  the  corporation,  or  those  claiming  under  the  grant,  and  in  favor  of 
the  public. 
8.  Same—Liability  of  Agent— Failure  to  Pay  License  Tax. 

An  agent  or  employe  of  such  corporation  who  knowingly  operates,  or  as- 
sisis  in  operating,  a  street  railway,  when  the  license  tax  imposed  on  such 
business  is  unpaid,  will  be  liable  to  prosecution  and  punishment,  as  pre- 
scribed by  the  ordinance. 

Appeal  from  Wyandotte  county. 

Prosecution  for  the  violation  of  ordinance  No.  448  of  the  city  of 
Wyandotte,  in  the  police  court  of  the  city,  where  the  defendant  was 
convicted.  He  appealed  to  the  district  court,  and  was  there  tried 
and  again  convicted.  The  ordinance  for  the  violation  of  which  the 
defendant  was  prosecuted  was  entitled  "An  ordinance  regulating  the 
collection  of  a  license  tax  on  the  corporations  herein  named."  Sec- 
tion 1  of  the  ordinance  provided : 

"That  it  shall  be  unlawful  for  any  person  or  peraons,  firm  or  corporation, 
td  transact,  engage  in,  or  pursue  any  business  or  vocation,  or  to  do  any  act, 
or  make  any  exhibition  hereinafter  named,  described,  or  specified,  in  the  city 
of  Wyandotte,  without  fir^t  having  paid  such  sum  or  sums,  and  obtained  a 
license  so  to  do,  as  hereinafter  provided  or  required." 

Section  2  provided  that — 

"There  shall  be  charged  and  collected  for  every  license  granted  for  any 
business  or  occupation  or  object  herein  named  and  specified,  as  follows." 

After  enumerating  the  sums  to  be  charged  and  collected  for  other 
business  occupations  and  objects,  section  26  provides  that  there 
shall  be  charged  and  collected  "upon  a  street  railway  company's  li- 
cense one  hundred  dollars  ($100)  per  year." 

Section  36  of  the  ordinance  provides  that — 

"Whoever  shall  violate,  or  neglect  or  refuse  to  conform  to  or  to  observe  the 
preceding  provisions  of,  this  ordinance,  and  any  or  either  of  them,  by  carry- 
ing on  or  engaging  in  any  business,  occupation  or  profession  named  in  this 
ordinance  without  having  first  taken  out  a  license,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  In  a  sum  not  to 
exceed  one  hundred  dollars,  ($100.)" 

In  1871  the  mayor  and  council  of  the  city  of  Wyandotte  enacted 
an  ordinance  authorizing  the  Kansas  City  &  Wyandotte  Street  Bail- 
way  Company  to  construct  and  operate  a  street  railway  upon  cer- 
tain  streets   and  avenues   within   the   city.     This   ordinance  was 
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amended  in  1881  by  ordinance  No.  330.  Section  3  of  the  amended 
ordinance  provided : 

"The  said  street  railway  company  shall  construct  a  second  or  double  track 
along  and  upon  such  parts  of  the  said  streets  and  avenues  as  they  now  are 
operating  their  road  upon,  and  siiall  construct  said  track  along-side  of  the  one 
now  laid,  and  upon  the  side  and  in  the  manner  that  shall  be  designated  by  the 
city  engineer,  tlie  said  track  to  be  laid  and  completed  on  or  before,  and  said 
road  shall  be  maintained  and  operated  as  a  double-track  road  from  and  after, 
the  first  day  of  July,  1881;  all  of  said  new  track  to  be  laid  with  flat  rails,  so 
as  not  to  interfere  with  public  travel;  and  said  company  to  keep  said  track  of 
said  road  up  to  the  established  grade  of  said  streets,  and  to  keep  the  same  in 
good  repair;  also,  the  space  occupied  by  its  track,  and  the  space  between  the 
tracks,  to  be  four  feet  in  width. 

"Sec.  4.  The  said  railway  company  shall,  within  thirty  days  after  the  pas- 
sage and  approval  of  this  ordinance,  make  such  running  arrangements  with 
the  Jackson  County  Horse  Railroad  Company,  of  Kansas  City,  Missouri,  as  to 
run  all  of  the  cars  of  the  Kansas  City  &  Wyandotte  Railway  Company  through 
without  change  from  the  western  terminus  of  the  said  road,  in  the  city  of 
Wyandotte,  to  the  public  square,  in  the  city  of  Kansas,  Missouri,  making  a 
through  line  of  said  roads,  on  which  through  line  there  shall  be,  at  all  reason- 
able hours  and  times,  run  at  least  twelve  cars. 

"Sec.  6.  The  said  railway  company  may  collect  fare  as  follows:  For  every 
person  over  the  age  of  five  years  riding  in  said  cars,  five  cents,  and  no  more, 
for  one  trip  over  said  road,  or  any  part  thereof,  between  the  state  line  and 
any  point  in  the  city  of  Wyandotte  to  which  said  road  shall  run,  or  vice  vei'sa, 

"Sec.  6.  The  said  railway  company  shall  be  entitled  to  the  rights,  privi- 
leges, and  benefits  of  this  ordinance  for  the  full  term  and  period  of  twenty-one 
yeai-s  from  and  aft^r  this  ordinance  takes  effect." 

The  cause  was  tried  in  the  district  court  upon  an  agreed  statement 
of  facts,  which  is  as  follows : 

"It  is  agreed  by  the  parties  hereto  that  said  railroad  is  operated  only  on  the 
streets  specified ;  that  Thomas  Corrigan,  the  defendant,  on  or  about  the  twenty- 
second  day  of  March,  1884,  was  the  general  manager  of  a  street  railway  com- 
pany running  and  operating  cars  in  the  city  of  Wyandotte  under  ordinance 
No.  330,  and  the  ordinance  of  which  the  same  was  amendatory;  and  Scjid  de- 
fendant, on  said  day,  did  run  and  operate  said  cars  and  said  street  railway 
without  first  having  procured  any  license  therefor,  or  paid  any  license  tax 
thereon,  as  provided  by  ordinance  No.  448.     All  other  questions  are  waived." 

The  trial  resulted  in  a  conviction  of  the  defendant,  and  he  was  ad- 
judged to  pay  a  fine  of  $25,  with  the  costs  of  prosecution,  from 
which  fine  and  judgment  he  appeals  to  this  court. 

Henry  McGrew,  for  appellee. 

John  C.  Tarsney,  for  appellant. 

Johnston,  J.  The  mayor  and  council  of  the  city  of  Wyandotte,  by 
an  ordinance  adopted  in  1871,  which  was  amended  in  1881,  author- 
ized the  Kansas  City  &  Wyandotte  Street  Railway  Company,  of  which 
the  appellant  is  general  manager,  to  construct  and  operate  a  street 
railway  upon  and  along  certain  streets  and  avenues  within  the  city. 
In  the  ordinances  granting  the  franchise  it  was  provided  that  it  should 
be  constructed  and  maintained  as  a  double-track  railway;  that  the 
tracks  should  be  laid  flush  with  the  streets,  and  with  fiat  rails,  so  as 
not  to  interfere  with  public  travel,  and  should  be  kept  in  good  repair; 
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also  that  the  company  should  operate  its  railway  in  connection  with 
one  in  Missoari,  so  that  cars  should  be  run  over  both  lines  without 
change,  malting  a  through  line  on  which  cars  shall  be  run  at  all  rea- 
sonable hours  and  times,  and  further  providing  a  maximum  fare 
which  should  be  charged  for  transportation  over  the  company's  line. 
From  the  record  presented  in  this  case  it  does  not  appear  that  any 
other  duties  or  obligations  were  imposed  upon  the  company  by  the 
ordinance  granting  the  franchise,  nor  does  it  appear  that  they  con- 
tained any  express  exemption  from  municipal  regulation  or  control, 
nor  from  the  liability  of  others  doing  business  within  the  city. 

The  defendant  urges  that  the  granting  of  the  franchise,  and  its  ac- 
ceptance by  the  company,  constituted  a  contract  within  the  protection 
of  the  federal  constitution,  which  could  not  be  impaired  by  any  sub- 
sequent legislation  of  the  city  without  the  assent  of  the  company; 
and  he  contends  that  no  other  or  difiFerent  conditions  or  burdens 
could  be  imposed  than  those  mentioned  in  the  ordinances,  and  there- 
fore that  the  license  tax  could  not  be  enforced  against  the  company, 
or  any  of  its  agents.  It  may  be  conceded  that  the  grant  and  its  ac- 
ceptance constituted  a  contract  the  obligation  of  which  comes  within 
the  protection  invoked ;  but  the  extent  of  the  contr&ct  is  not  what  is 
claimed.  It  does  not  involve  any  conditions  or  exemptions  beyond 
those  which  are  clearly  expressed  or  necessarily  implied.  It  is  well 
settled  that  grants  of  this  class  are  not  to  be  extended  by  construc- 
tion beyond  the  plain  terms  in  which  they  are  conferred,  but  should 
be  construed  strictly  against  the  corporation,  or  those  claiming  under 
the  grant,  and  in  favor  of  the  public.  It  has  been  said,  in  respect 
to  grants  of  special  privileges,  "that  nothing  is  to  be  taken  as  con- 
ceded but  what  is  given  in  unmistakable  terms,  or  by  an  implication 
equally  clear.  The  affirmative  must  be  shown;  silence  is  negative, 
and  doubt  is  fatal  to  the  claim."  Fertilizing  Co,  v.  Hyde  Park,  97 
U.  S.  659.  The  application  of  this  rule  will  overthrow  the  contention 
of  the  appellant. 

As  has  been  seen,  the  ordinance  conferring  the  grant  provided  only 
for  tne  manner  of  constructing,  maintaining,  and  operating  the  road. 
Nothing  in  the  letter  or  spirit  of  the  ordinance  indicates  any  in- 
tention on  the  part  of  the  city  to  relinquish  municipal  regulation  and 
control  of  the  company,  if,  indeed,  it  can  be  done,  nor  to  relieve  it 
from  taxation  or  the  ordinary  burdens  to  which  other  corporations 
and  natural  persons  within  the  city  are  subject.  The  company  must 
be  held  to  have  taken  the  franchise  knowing  that  the  business  of  op- 
erating the  road  must  be  conducted  under  such  reasonable  rules  and 
regulations  as  the  municipality  might  impose,  and  subject  to  its  share 
of  the  burdens  incident  to  the  conduct  of  the  municipal  government. 
The  requirements  mentioned  in  the  ordinance  do  not  embrace,  and 
are  not  in  any  sense  inconsistent  with,  the  one  now  made,  and  of 
which  the  appellant  complains.  Express  authority  is  conferred  upon 
cities  of  the  second  class  to  levy  and  collect  a  license  tax  upon  the 
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business  of  operating  a  street  railroad,  (Laws  1881,  c.  40,  §  3,)  and 
the  validity  of  such  legislation  has  been  considered  and  sustained. 
City  of  Newton  v.  Atchison,  81  Kan.  161;  S.  C.  1  Pac.  Rep.  288. 
We  have  examined  the  authorities  cited  by  plaintiff  in  error,  but  in 
them  we  find  nothing  in  conflict  with  the  conclusion  which  we  have 
reached. 

There  has  been  considerable  discussion  in  regard  to  whether  the 
imposition  of  the  license  tax  is  an  exercise  of  the  police  power  or  of 
the  power  of  taxation,  but  this  is  a  matter  of  indifference  in  this  case, 
as  it  is  manifest  from  the  contract  made  that  it  was  not  intended  by 
the  parties  that  either  should  be  bargained  away  or  surrendered.  We 
conclude,  then,  that  the  conditions  stated  in  the  charter  providinghow 
and  when  the  road  shall  be  constructed,  and  the  manner  in  which 
it  shall  be  maintained  and  operated,  will  not  exempt  the  company 
from  reasonable  regulation  in  other  respects,  or  from  bearing  its 
share  of  the  public  burdens.  San  Jose  v.  San  Jose  dt  S.  C.  R.  Co., 
63  Cal.  476;  Frankford,  etc.,  R.  Co.  v.  Philadelphia,  68  Pa.  St.  119; 
Johnson  v.  Philadelphia,  60  Pa.  St.  445 ;  City  of  St.  Louis  v.  Manu- 
facturers* Savings  Bank,  49  Mo.  674;  City  of  St.  Louis  v.  Missouri 
R.  Co.,  13  Mo.  App.  524;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  365;  S.  C.  2  Sup.  Ct.  Rep.  257;  Union  Passenger  Ry.  Co.  v. 
City  of  Philadelphia,  83  Pa.  St.  429. 

The  appellant  further  contends  that  he  cannot  be  held  criminally 
responsible  for  the  failure  of  the  company  to  pay  the  license  tax, 
claiming  that  the  ordinance  did  not  impose  the  .duty  of  paying  such 
tax  upon  any  oflScer,  servant,  or  employe  of  the  company.  This  con- 
tention has  no  ground  upon  which  to  rest.  A  corporation  can  only 
act  through  its  agents,  and  by  the  agreed  facts  it  is  shown  that  the 
appellant  is  the  general  manager  of  the  company,  and  that  he  was 
actually  engaged  in  running  cars  and  operating  a  street  railway  at 
the  time  charged,  when  the  license  tax  provided  by  the  ordinance  was 
unpaid.  The  ordinance  makes  it  unlawful  for  any  person  or  firm,  as 
well  as  a  corporation,  to  engage  in  any  of  the  occupations  or  classes 
of  business  mentioned  without  procuring  a  license  and  paying  the 
tax;  and  provides,  further,  that  whoet^er  shall  engage  in  such  busi- 
ness in  violation  of  such  ordinance  shall  be  convicted  and  punished. 
It  is  immaterial  whether  the  appellant  was  acting  for  himself  or  for 
the  company.  He  was  engaged  in  the  business  of  operating  a  street 
railway  within  the  city  while  the  tax  was  unpaid,  and  must  therefore 
suffer  the  penalty. 

The  judgment  of  the  district  court  will  be  afiirmedi 

(All  the  justices  concurring.) 
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(35  Kan.  58) 

Missouri  Pac.  Ey.  Co.  v.  Johnston. 

Filed  March  6, 1886. 
Railroad  Company— Fences— Killing  Cattle. 

Where  the  owner  of  domestic  animals,  in  a  county  where  the  herd  law  of 
1873  was  in  force,  kept  the  same  confined  on  his  own  farm,  in  a  pasture  in- 
closed with  a  good  and  lawful  fence,  and  the  animals,  without  fault  of  the 
owner,  escaped  from  the  pasture,  in  the  night-time,  into  a  public  highway, 
and  wandered  upon  uninclosed  lands  through  which  a  railwa}'^  runs,  adjoin- 
ing the  farm  of  their  owner,  and  are  run  over  and  killed  by  an  engine  at  a 
place  on  the  railway  where  it  is  wholly  unfenced,  and  their  escape  from  the 
pasture  was  not  and  could  not,  by  the  use  of  ordinary  care,  have  been  discov- 
ered by  the  owner  until  after  they  were  killed,  keldj  that  such  animals  cannot 
be  saia  to  be  "allowed  to  run  at  larire;"  and  further  held,  that  the  railway 
company,  under  the  stock  law  of  1874,  was  liable  for  the  value  of  the  animals 
BO  killed. 

Error  from  Neosho  county. 

This  was  an  action  brought  by  B.  A.  Johnston  against  the  Mis- 
souri Pacific  Railway  Company  on  August  23,  1884,  under  the  rail- 
way stock  law  of  1874,  to  recover  damages  for  five  three-year  old 
steers  belonging  to  the  plaintiff,  alleged  to  have  been  killed  June  4, 
1884,  by  the  defendant  in  the  operation  of  its  railway.  The  cause 
was  submitted  to  the  court  upon  the  following  agreed  statement  of 
facts : 

"The  defendant  is  a  corporation,  duly  organized  and  incorporated  under  the 
laws  of  the  state  of  Missouri.  On  the  fourth  day  of  June,  1884,  and  long 
prior  to  said  date,  and  ever  since  then,  the  defendant  has  been  the  owner  of 
certain  locomotive  engines  and  cars,  and  has  been  engaged  in  operating  a 
railroad  through  the  county  of  Jfeosha,  in  the  state  of  Kansas.  On  or  about 
the  fourth  day  of  June,  1884,  the  plaintiff  wfvs  the  owner  of  five  three-year 
old  steers,  of  the  value  of  two  hundred  and  seventy-five  dollars,  and  kept  the 
same  confined  on  his  own  farm,  in  a  pasture  inclosed  with  a  good  and  lawful 
fence,  in  said  county  of  Keosho.  On  the  night  of  said  fourth  day  of  June, 
1884,  said  steers,  without  fault  of  plaintiff,  escaped  from  said  pasture  into  a 
public  highway,  and  wandered  thence  into  and  upon  certain  uninclosed  lands 
in  said  county  of  Neosho,  owned  and  possessed  by  one  Alva  Clark,  tln-ough 
which  runs  defendant's  railway,  said  lands  of  Alva  Clark  adjoining  the  farm 
of  plaintiff,  upon  which  was  said  pasture. 

"Said  steers  entered  upon  said  railway,  in  said  county  of  Neosho,  from 
said  lands  of  Alva  Clark,  and  were  then  and  there  in  the  night-time,  and 
upon  the  same  night  they  escaped  from  the  pasture,  run  over  and  killed  by 
the  engines  and  cars  of  said  defendant  about  two  hundred  yards  from  the 
pasture  from  which  they  escaped  as  aforesaid.  The  said  railroad  of  defend- 
ant in  said  county  of  Neosho,  at  the  time  and  place  where  said  steers  entered 
into  the  same  and  were  killed,  was  wholly  unfenced,  and  was  not  inclosed 
with  any  fence  whatever  to  prevent  said  animals  from  being  on  said  road. 
From  the  time  of  the  escape  of  said  steers  from  the  pasture  until  they  were 
killed  there  was  no  one  in  charge  or  pursuit  thereof;  and  their  escape  from 
the  pasture  was  not  and  could  not  by  the  use  of  ordinary  care  have  been  dis- 
covered by  plaintiff  until  after  they  were  killed.  On  the  eighth  day  of  No- 
vember, 1872,  the  board  of  county  commissioners  of  said  county  of  Neosho, 
under  and  by  virtue  of  the  powers  in  them  vested  by  an  act  entitled  "An  act 
providing  for  the  regulation  of  the  running  at  large  of  animals,"  approved 
February  24,  1872,  did  direct,  by  an  order  then  duly  made,  that  on  and  after 
the  twentieth  day  of  December,  1872,  no  steer  or  other  animal  in  said  order 
named  should  be  allowed  to  run  at  large  within  the  bounds  of  said  county  of 
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Keosho,  which  order  was  entered  upon  the  records  of  said  board  of  commis- 
sioners on  the  said  eighth  day  of  November,  1872,  and  was  published  for  four 
successive  weeks  next  after  said  entry  was  made  in  the  Neosho  County  Journal, 
a  newspaper  then  published  In  said  county  of  Neosho,  and  has  been  in  full  force 
and  effect  in  said  county  of  Neosho  at  all  times  since  said  twentieth  day  of  De- 
cember, 1872.  On  the  seventh  day  of  June,  1884,  and  more  than  thirty  days  be- 
fore the  commencement  of  this  action,  the  plaintiff  made  demand  of  H.  H. 
Ludlie,  who  was  then  the  duly-authorized  and  acting  ticket  agent  and  station 
agent  of  said  defendant  at  South  Mound,  in  said  county  of  Neosho,  for  the 
value  of  said  steers,  but  said  defendant  has  ever  since  failed  and  refused  to 
pay  the  same.  Fifty  dollars  is  a  reasonable  attorney's  fee  for  the  prosecution 
of  this  suit. 

"It  is  hereby  agreed  that  the  above-entitled  action  shall  be  submitted  to  the 
court  upon  the  foregoing  agreed  statement  of  facts,  the  court  to  be  at  liberty 
to  draw  inferences  of  fact. 

"HuTOHiNGS  &  Denison,  Attys.  for  Plaintiff. 
"David  Kelso.  Attorney  for  Defendant." 

Judgment  was  rendered  December  8,  1884,  in  favor  of  the  plaintiif 
for  $275,  with  interest  from  June  4,  1884,  and  the  sum  of  $50  was 
allowed  for  attorney's  fee,  together  with  the  costs,  taxed  at  $10.95. 
The  railway  company  excepted  to  the  judgment,  and  brings  the  case 
here. 

David  Kelso,  for  plaintiff  in  error. 

Hutchings  d  Denison,  for  defendant  in  error. 

HoRTON,  G.  J.  In  this  case  it  appears  trom  the  agreed  statement 
of  facts  that  the  plaintiff's  cattle  escaped  from  his  pasture,  and  wan- 
dered from  the  public  highway  upon  the  uninclosed  land  of  one  Alva 
Clark,  through  which  the  defendant's  railway  runs.  The  railway 
was  not  fenced,  and  the  cattle  entered  upon  it,  and  were  run  over  by 
a  train.  Their  escape  had  not  been  discovered,  and  there  was  no 
one  in  pursuit.  The  herd  law  of  1872  was  in  force  in  the  county. 
It  is  claimed  on  the  part  of  the  railway  company,  defendant  below, 
that  the  plaintiff  was  bound,  at  all  events,  to  restrain  bis  cattle;  that 
the  killing  of  the  cattle  was  the  result  of  concurring  wrongs,  and  as 
the  law  can  neither  apportion  the  damages  nor  attribute  the  result  to 
defendant's  default,  disregarding  that  of  plaintiff,  no  recovery  can  be 
had.  Railway  Co.  v.  Lea,  20  Kan.  353,  and  Shear.  &  R.  Neg.  §  39, 
are  cited.  In  Railway  Co.  v.  Lea,  the  owner  permitted  his  cow  to 
run  at  large,  in  violation  of  the  herd  law,  and  while  so  running  at 
large  the  animal  strayed  upon  the  track  of  the  railroad  and  was 
killed. .  In  this  case  the  owner  of  the  animals  kept  them  confined  on 
his  farm  in  a  pasture  inclosed  with  a  good  and  lawful  fence,  and, 
without  his  fault,  they  escaped  in  the  night-timp  from  the  pasture 
into  a  public  highway,  and  wandered  thence  into  uninclosed  lands 
upon  the  defendant's  railway,  which  railway  was  wholly  unfenced. 
Therefore  the  case  of  Railway  Co.  v.  Lea  is  not  controlling. 

On  the  other  hand,  the  agreed  statement  of  facts  brings  the  case 
within  the  following  decisions  of  this  court :  Railway  Co.  v.  Wiggins^ 
24  Kan.  588;  Railway  Co.  v.  Bradsliaw,  33  Kan.  533;  B.  C.  6  Pao. 
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Bef .  917;  Railway  Co.  v.  Roads,  33  Kan.  640;  S.  C.  7  Pac.  Rep. 
213.  In  Railway  Co.  v.  Wiggins  it  was  held  that  even  in  herd-law 
counties  the  rigorous  doctrine  of  the  common  law  does  not  prevail, 
and  that  an  animal  cannot  be  said  "to  be  allowed  to  run  at  large" 
where  the  owner  has  taken  reasonable  precautions  to  confine  the 
same.  In  Railway  Co.  v.  Bradshaw  it  was  held  that,  under  the  rail- 
way stock  law  of  1874,  a  railway  company  is  required  to  inclose  its 
road  with  a  good  and  lawful  fence  as  against  all  animals  against 
which  such  a  fence  would  be  a  protection ;  and  it  was  further  held  in 
the  case  that  where  an  unfenced  railway  passed  through  a  farm,  and 
a  hog  belonging  to  the  owner  of  the  farm  escaped,  without  fault  on 
the  part  of  the  owner,  and  strayed  upon  the  railway  within  the  lim- 
its of  the  farm,  and  was  there  killed  by  the  railway  company  in  the 
operation  of  its  road,  that  the  railroad  company  was  liable.  In  Rail^ 
way  Co.  V.  Roads  it  was  said  that  where  hogs  escape  from  a  pen  in 
which  they  are  inclosed,  by  mere  accident,  no  negligence  can  be  prop- 
erly attributed  to  the  owner  therefor;  and  it  was  further  said  that 
the  mere  fact  that  the  animals  were  trespassing  upon  the  land  from 
which  they  went  upon  the  unfenced  railroad  track,  where  they  were 
killed,  will  not,  where  the  plaintiff  is  without  fault,  defeat  a  recov- 
ery. Upon  these  decisions  the  judgment  of  the  district  court  must 
be  affirmed. 

(All  the  justices  concurring.) 


(35  Kan.  39) 

Spalding  and  others  v.  Watson. 

Filed  March  5,  1886. 

TjkXATioN— Assessment— Tax  Deed. 

A  quarter  section  of  land  may  be  divided  into  80acre  tracts,  and  assessed 
and  taxed  separately;  and  this  may  be  done  in  some  cases  altiioiigh  tbe  prop- 
erty may  belong  to  one  individual;  and  where  a  quarter  section  is  so  assessed 
and  taxed,  it  will  be  presumed,  in  the  absence  of  anything  to  the  contrary, 
that  the  officers  did  their  duty,  and  a  tax  deed  founded  upon  such  assessment 
and  taxation  will  be  held  to  be  valid,  where  nothing  else  appears  that  would 
render  it  invalid. 

Error  from  Wabaunsee  county. 

71.  n.  Harris  and  Foster  dt  Hay  ward,  for  plaintiffs  in  error, 
R.  A.  Friedrich  and  Irwin  Tnylor,  for  defendant  in  error, 
Valentine,  J.     This  was  an  action  in  the  nature  of  ejectment, 
brought  by  George  W.  Watson  against  James  W.  Spalding,  F.  H. 
Foster,  and  F.  M.  Hay  ward,  to  recover  the  N.  W.  J  of  section  33, 
township  13,  range  13,  in  Wabaunsee  county,  Kansas.    The  case  was 
tried  before  the  court,  without  a  jury,  and  the  court  made  certain 
special  findings  of  fact  and  conclusions  of  law,  and  rendered  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendants  for  the  re- 
covery of  the  land,  and  for  costs,  and  to  reverse  this  judgment  the 
defendants,  as  plaintiffs  in  error,  now  bring  the  case  to  this  court. 
The  plaintiff  below  claims  title  under  the  original  patent  issued  by 
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the  United  States,  on  September  10, 1860,  to  Samuel  McGlellan,  and 
also  under  a  tax  deed  issued  by  the  county  clerk  of  Wabaunsee  county 
to  C.  F.  Kenderdine,  on  September  8,  1882,  and  recorded  on  the 
same  day.  The  defendants  claim  title  under  a  tax  deed  executed  by 
the  county  clerk  of  Wabaunsee  county  to  B.  W.  Clark,  on  July  29, 
1870,  and  recorded  on  the  same  day.  We  shall  assume  that  the  tax 
deed  under  which  the  defendants  make  their  claim  of  title  is  valid, 
and  that  it  cuts  ofif  all  titles  existing  at  the  time  when  it  was  executed 
and  recorded.  The  question,  then,  arises :  Is  the  plaintiff's  tax  deed 
valid  or  not  ?  If  it  is  valid,  it  will  also  cut  off  all  prior  titles,  and 
give  to  the  plaintiff  a  perfect  title  to  the  land ;  for  the  plaintiflf's  tax 
deed  is  the  last  one  executed,  and  was  executed  nearly  12  years  after 
the  defendant's  tax  deed.  The  plaintiff's  tax  deed  is  founded  upon  a 
tax  sale  made  in  the  year  1870  for  the  taxes  of  1878,  and  the  princi- 
pal objection  urged  against  its  validity  is  that  the  land  in  dispute 
was  not  assessed  and  taxed  in  1878  as  one  tract,  but  was  assessed 
and  taxed  as  two  80-acre  tracts,  to-wit,  "the  east  half"  of  said  quart.er 
section,  and  "the  west  half"  of  said  quarter  section.  Now,  why  this 
mode  of  assessment  should  render  the  tax  deed  void  or  any  of  the  tax 
proceedings  void  we  cannot  understand.  Eighty-acre  tracts  of  land, 
or  half  quarter  sections,  are  legal  subdivisions,  and  when  govern- 
ment lands  are  offered  for  sale  at  public  auction  they  are  always 
so  offered  in  half  quarter  sections,  (Rev.  St.  U.  S.  c  7,  §  2353;) 
and  in  Iowa,  when  the  owner  of  any  real  estate  is  unknown,  it  is 
always  required  that  each  sixteenth  part  of  the  section,  or  other 
smallest  subdivision  of  land,  shall  be  assessed  and  taxed  separately. 
McClain,  Ann.  St.  Iowa  1882,  tit.  6,  c.  1,  §  826.  And  it  is  gen- 
erally  safer  where  the  names  of  the  owners  of  lands  are  unknown, 
and  where  separate  portions  of  the  lands  are  susceptible  of  clear 
description,  to  assess  them  in  separate  tracts,  as  they  may  be 
owned  by  different  persons ;  and  if  they  are,  and  a  joint  assessment 
should  be  made  and  all  the  lands  taxed  together,  the  owner  of  one 
tract  could  not  ascertain  the  amount  of  the  taxes  due  on  his  land  or 
pay  the  same,  nor  could  he  redeem  bis  land  from  the  taxes  when  sold 
without  paying  all  the  taxes  imposed  upon  all  the  other  lands  assessed 
and  taxed  with  his.  Shimmin  v.  Inman,  26  Me.  228,  233.  See,  also, 
Shaw  V.  Kirkivood,  24  Kan.  476;  Kregclo  v.  Flint,  25  Kan.  695.  At 
the  time  when  the  assessment  was  made  in  the  present  case,  and  now, 
the  act  relating  to  taxation  provided,  among  other  things,  as  follows : 

"Sec.  44.  Each  assessor  shall  make  out,  from  such  sources  of  information 
as  shall  be  wittiin  his  reach,  a  correct  and  pertinent  description  of  each  piece, 
parcel,  or  lot  of  real  property,  in  numerical  order  as  to  lots  and  blocks,  sec- 
tions or  subdivisions,  in  his  township  or  city,  as  the  case  may  be,  and  he  may 
require  the  owner  or  occupant  of  such  property  to  furnish  such  description." 
Comp.  Laws  1879,  c.  107,  §  44. 

In  the  absence  of  anything  to  the  contrary,  it  will  be  presumed 
that  the  assessor  did  his  duty.     Indeed,  in  the  absence  of  anything 
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to  the  contrary,  it  will  always  be  presumed  that  all  officers  do  their 
duty.  We  might  further  say  that  the  land  in  controversy  was  vacant 
and  unoccupied  from  the  beginning  up  to  March  1,  1883;  that  the 
patent  for  such  land  was  not  recorded  in  the  county  until  some  time 
in  the  year  1883;  and  that  the  land  was  continuously  assessed  and 
taxed  in  separate  80-acre  tracts  from  the  year  1864  up  to  the  present 
time, — from  1864  up  to  1870  as  "unknown,"  and  from  that  time  up 
to  1878  in  the  name  of  B.  W.  Clark,  the  grantor  of  the  defendants; 
and,  presumably,  it  was  so  assessed  and  taxed  from  the  year  1870  up 
to  1878  with  the  approval  of  Clark,  and,  presumably,  he  paid  the 
taxes  as  thus  imposed  up  to  and  including  the  year  1877 ;  and,  if  so, 
why  should  his  subsequent  grantees,  the  present  defendants,  now 
complain?  It  is  also  provided  in  the  act  relating  to  taxation  as  fol- 
lows: 

"Sec.  139.  ^JTo 'irregularity  in  the  assessment  roll,  nor  omission  from  the 
same,  nor  mere  irregularities  of  any  kind  in  any  of  the  proceedings,  shall  in- 
validate any  such  proceedings,  or  the  title  conveyed  by  the  tax  deed;  nor  shall 
any  failure  of  any  officer  or  officers  to  perform  the  duties  assigned  to  him  or 
them,  upon  tlie  day  specified,  work  an  invalidation  of  any  such  proceedings 
or  of  said  deed."     Comp.  Laws  1879,  c.  107,  §  139. 

We  have  examined  the  authorities  cited  by  counsel  for  the  defend- 
ants, (plaintiffs  in  error,)  and  do  not  think  that  they  are  applicable 
under  the  facts  of  this  case  and  the  statutes  of  this  state.  We  think 
the  tax  deed  under  which  the  plaintiff  claims  title  is  valid.  There 
are  some  other  objections  urged  against  the  validity  of  this  tax  deed, 
but  we  do  not  think  that  they  are  at  all  tenable. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(36  Kan.  43) 

Clare  and  another,  Adm*x,  etc.,  v.  Phelps. 
Filed  March  5,  1886. 

1.  Witness— Cross-Examination. 

While  it  is  proper  for  a  court  to  permit  a  party,  on  cross-examining  the  wit- 
ness of  the  adverse  party,  to  put  questions  to  the  witness,  the  answers  to 
which  may  tend  to  show  bias  or  prejudice  towards  the  party  conducting  the 
cross-examination,  yet  where  many  such  questions  have  been  asked  and  an- 
swered, and  the  exact  relations  and  feelings  existing  between  the  witness  and 
the  party  conducting  the  cross-examination  have  been  shown,  the  court  may 
not  commit  material  error  in  refusing  to  permit  further  questions  for  the  same 
purpose  to  be  asked;  and  held,  in  the  present  case,  that  no  material  error  was 
committed  in  this  respect. 

2.  Trial — Errors. 

Other  matters  considered,-  and  ?ield,  that  the  court  did  not  commit  material 
error  with  reference  thereto. 

3.  Witness— Impeachment. 

The  plaintiff  introduced  evidence  for  the  purpose  of  impeaching  the  testi- 
mony of  one  of  the  witnesses  for  the  defendant,  and  in  doing  so  introduced 
some  evidence  that  could  not  have  been  introduced  in  any  other  manner. 


Digitized  by 


Google 


108  PACIFIC  REPOBTEft.  [Kan. 

and  might  have  been  left  out  of  the  case  entirely;  but  held,  under  the  circum- 
stances of  the  case,  that  the  court  did  not  commit  material  and  reversible 
error. 

Error  from  Leavenworth  county. 

Stillings  d  Stillingg,  for  plaintiflFs  in  error. 

Lucien  Baker ^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of 
Leavenworth  county  by  Frank  A.  Phelps  against  B.  C.  Clark  &  Co.  to 
recover  the  sum  of  $1,344.07,  for  services  and  money  advanced.  The 
case  was  tried  before  the  court  and  a  jury,  and  a  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiff,  and  against  the  defendants,  for 
$507.50,  and  the  present  plaintiffs  in  error,  as  successors  to  the  orig- 
inal defendants  below,  now  bring  the  case  tp  this  court  for  review. 

The  first  assignment  of  error  is  that  the  court  below  refused  to 
permit  the  defendants  below  to  ask  the  plaintiff's  witness,  C.  L.  Enapp, 
on  cross-examination,  the  following  question:  "DidnH  you  try  to 
get  away  their  [the  defendants']  salesmen,  so  as  to  leave  their  [the 
defendants']  house  without  salesmen?"  This  question  was  not  asked 
for  the  purpose  of  obtaining  any  evidence  concerning  the  merits  of 
the  controversy,  and  it  was  wholly  irrelevant  to  the  merits;  but  it  was 
asked  for  the  purpose  of  eliciting  evidence  tending  to  show  that  the 
witness  Knapp  was  prejudiced  against  the  defendants.  The  court 
might  very  properly  have  permitted  the  question  to  be  asked  and  an- 
swered, {State  V.  Krum,  32'Kan.  373;  S.  C.  4  Pac.  Rep.  621;)  but,  un- 
der the  circumstances  of  this  case,  we  do  not  think  that  any  material 
error  was  committed  by  the  refusal.  Many  other  questions  were  asked 
and  answered  tending  to  show  the  exact  relations  existing  between 
the  witness  and  the  defendants,  and  his  feelings  towards  them,  and 
hence  the  refusal  to  permit  this  question  to  be  asked  or  answered 
was  of  but  very  little  consequence,  and  not  material  error.  Besides, 
courts  seldom  enter  into  the  small  details  of  transactions,  or  into 
the  minute  investigation  of  collateral  facts,  merely  for  the  purpose  of 
ascertaining  any  bias  or  prejudice  that  might  possibly  exist  on  the 
part  of  the  witnesses  of  the  adverse  party.  Such  a  course  would 
have  a  tendency  to  render  the  trial  of  cases  interminable. 

The  next  assignment  of  error  is  that  the  court  below  erred  in  re- 
fusing to  permit  the  same  witness,  upon  cross-examination,  to  answer 
the  following  question  propounded  by  the  defendants,  to-wit:  "State 
how  the  fact  is, — whether  the  position  of  book-keeper  in  the  whole- 
sale department  is  not  one  of  the  most  responsible  positions  there  can 
be  in  a  house?"  This  question  has  nothing  to  do  with  the  merits  of 
the  case,  nor  could  the  answer  to  the  question  have  affected  the  merits ; 
and  we  cannot  see  that  the  court  committed  any  material  error  in  re* 
fusing  to  permit  the  question  to  be  answered,  although  the  court,  un- 
der the  circumstances,  might  very  properly  have  done  so,  as  it  had 
already  been  shown  what  the  book-keeper  received  as  compensation, 
and  as  the  object  of  the  question  was  to  show  that  the  position  of 
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book-keeper  was  a  more  responsible  position  than  that  of  the  plain- 
tiff, Phelps. 

The  next  claim  of  error  is  that  the  court  below  asked  a  certain 
witness  many  questions,  and,  after  the  answers  were  given,  then  re- 
marked:  "It  is  only  a  basis;  that  is  all  I  want  to  get."  It  is  admit- 
ted that  it  would  not  have  been  error  for  the  court  to  have  permitted 
the  counsel  for  the  plaintiff  to  ask  the  questions,  and  we  cannot  say 
that  the  court  below  committed  any  material  error  in  asking  them  it- 
self, or  in  making  the  remark  it  did. 

The  next  ruling  of  the  court  below  complained  of  is  in  permitting 
the  plaintiff's  witness  in  rebuttal,  James  J.  Daniels,  to  detail  a  con- 
versation had  between  him  and  one  of  the  defendants'  witnesses^ 
Charles  Thompson,  who  had  previously  testified  in  the  case,  showing 
what  Thompson  had  said  in  such  convldrsation  that  B.  C.  Clark,  who 
had  been  ttie  principal  plaintiff  in  this  case,  but  who  was  then  de- 
ceased, had  said  in  his  life-time.  We  cannot  say  that  the  court  be- 
low committed  material  error  in  this.  The  testimony  of  Thompson 
concerning  this  conversation  between  him  and  Daniels  bad  previously 
been  given,  and  Thompson  had  testified  that  this  conversation  was 
the  only  one  which  they  had  had  upon  the  subject,  and  that  this  con- 
versation was  had  in  a  car  while  they  were  going  from  Leavenworth 
to  Kansas  City.  Thompson  was  asked  by  the  plaintiff,  on  cross-ex- 
amination, the  following,  among  many  other  questions:  ''Did  you 
say  to  Mr.  Daniels,  in  any  conversation,  that  yo^  had  told  B.  G. 
Clark  that  he  was  in  the  wrong,  and  that  Frank  would  beat  him  in 
any  case?"  Thompson  answered :  "No,  sir;  I  never  did."  Thomp- 
son also  testified,  in  substance,  in  answer  to  other  questions  by  the 
plaintiff,  that  he  had  always  stated  substantially  the  reverse  df  this. 
The  only  thing  which  Daniels  testified  that  Thompson  said  that  B. 
C.  Clark  said  was  as  follows:  "B.  C.  Clark  told  him  that  there  would 
probably  be  a  lawsuit,  but  be  should  fight  it  to  the  end;"  and  Daniels 
further  testified  that  Thompson  said  that  his  (Thompson's)  reply  to 
this  remark  of  Clark  was :  "If  he  went  into  court  with  the  case  there 
was,  Prank  was  sure  to  beat  him."  Some  of  the  testimony  of  Daniels 
could  not  have  been  introduced  for  any  purpose  except  for  the  pur- 
pose of  impeaching  some  of  the  testimony  of  Thompson,  and  some 
of  it  was  not  proper  in  the  case  at  all ;  but,  under  all  the  circum- 
stances of  the  case,  we  cannot  say  that  the  court  below  committed 
any  such  material  error  in  permitting  °uch  testimony  to  go  to  the 
jury  as  will  require  a  reversal  of  the  judgment  below. 

We  do  not  think  that  the  charge  of  the  court  was  erroneous  or 
misleading. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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(35  Kan.  27) 

Warner  v.  Thompson, 
Filed  March  5, 1886. 

1.  Contract— Written  Contract  Construed  by  Court. 

Where  a  written  contract  is  unambiguous  in  its  terms,  its  interpretation  or 
construction  is  a  matter  of  law  for  the  court. 

2.  Sale— Delivery — Property  in  Possession  op  Another. 

Where  the  agent  of  W.  accepts  an  order  from  T.  to  sell  to  T.  a  safe  in  the 
possession  and  under  the  control  of  L.,  and'  the  order  provides  that  L.  shall 
deL\rer  the  same  to  T.,  and  the  order  is  subject  to  the  approval  of  W.,  and  W. 
afterwards  approves  the  same,  and  directs  L.  to  deliver  to  T.  the  safe,  but  L. 
refuses  absolutely  to  do  so,  held,  that  T.  is  not  responsible  for  the  refusal  or 
wrong  of  L.,  and  W.  is  liable  to  T.  for  the  damages  of  the  breach  of  the  con- 
tract on  his  part. 

Error  from  McPherson  county. 

On  May  26, 1885,  the  following  order  or  agreement  was  signed: 
"fT.  ff,  Warner:  Please  consign  one  Mosler  O.  Bahman  fire-proof  safe, 
size  inside,  22  inches  high,  17  inches  wide,  12  inches  deep,  to  M.  A.  Thomp- 
son, town  of  McPherson,  county  of  McPheraon,  state  of  Kansas.  The  under- 
signed is  to  take  possession  of  safe  taken  in  exchange  from  Loorais  Bros,  on 
arrival  of  their  new  safe,  and  agrees  to  pay  830  for  the  same,  fifteen  dollars 
on  delivery  or  consignment  of  safe,  with  interest  at  8  per  cent,  for  balance, 
which  is  due  in  three  months.  Undersigned  takes  above  safe  where  it 
stands.  This  order  subject  to  approval  by  H.  H.  Warner.  In  case  of  de- 
ferred payment,  notes  to  be  forwarded  to  you  at  the  expiration  of  25  days 
from  date  of  invoice,  or  the  amount  shall  become  due  at  the  expiration  of  30 
days  from  the  date  of  bill,  and  I  agree  to  accept  and  pay  draft  of  amount 
mentioned  above,  ^nd  not  to  countermand  the  same.  It  is  agreed  that  the 
title  to  said  safe  shall  not  pass  until  notes  are  paid,  or  safe  paid  for  in  cash, 
but  shall  remain  your  property  until  tiiat  time.  In  default  of  payment  you 
or  your  agent  may  take  possession  of  and  remove  said  safe  w^ithout  legal 
process,  and  I  hereby  waive  all  claims  of  damage  arising  from  such  removal. 
It  is  hereby  also  expressly  agreed  and  understood  that  the  foregoing  embodies 
all  the  agreements  made  between  us  in  any  way,  hereby  waiving  all  claims 
of  verbfil  agreements  of  any  nature  not  embodied  in  this  order. 

"Truly  yours,  M.  A.  Thompson. 

•  "Net  price  830.     Short  delay." 

Subsequently  M.  A.  Thompson  brought  his  action  against  H.  H. 
Warner  for  a  breach  of  contract,  alleging  that  a  new  safe  arrived  at 
McPherson,  in  this  state,  for  Looanis  Bros.,  on  July  25,  1883,  and 
thereupon  he  made  demand  of  said  Loomis  Bros,  for  the  possession  of 
the  second-hand  safe  mentioned  in  said  order  or  agreement,  but  the 
same  was  refused  to  him,  the  said  Loomis  Bros,  declaring  thoy  would 
neither  accept  the  new  safe  nor  let  the  old  one  go.  The  defendant 
filed  an  answer,  which  contained,  among  other  things,  a  general  de- 
nial, and  set  forth  said  order  or  agreement  between  the  parties ;  but 
also  alleged  that  the  condition  precedent  to  the  taking  effect  of  said 
order  was  that  the  defendant  should  approve  the  same,  and  that  the 
defendant  had  never  approved  it,  and  had  always  refused  so  to  do. 
The  defendant,  for  a  third  defense,  set  forth  "that  the  words  in  said 
order,  to- wit,  'the  undersigned  is  to  take  possession  of  safe  taken  in 
exchange  from  Loomis  Bros.,  on  arrival  of  their  new  safe,*  mean  *on 
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arrival  and  acceptance  by  Loomis  Bros,  of  their  new  safe;*  that  this 
was  a  condition  precedent  to  the  taking  effect  of  the  contract  between 
the  parties  to  this  sait;  that  Loomis  Bros,  never  did  accept  their  new 
safe,  and  defendant  denies  that  he  agreed  to  sell  or  deliver  to  plain- 
tiff said  safe  until  Loomis  Bros,  accepted  their  said  new  safe."  To 
this  third  defense  the  plaintiff  demurred,  which  demurrer,  after  argu- 
ment and  consideration  by  the  court,  was  sustained.  To  the  other 
portions  of  the  answer  the  plaintiff  filed  a  reply,  alleging  that  the  de- 
fendant ratified  the  order  and  agreement  set  forth  in  his  answer. 
Trial  had  at  the  October  term  of  court  for  1884,  to  the  court  without 
a  jury.  The  court,  at  the  request  of  the  defendant,  made  the  follow- 
ing findings  of  fact : 

"(1)  Tliat  the  contract  set  up  in  defendant's  bill  of  particulars  was  made 
and  entered  into  by  the  plaintiff  and  defendant.  (2)  That  the  defendant  rati- 
fied or  approved  the  sale  of  the  safe  therein  made  by  his  agent.  (3)  That 
both  plaintiff  and  defendant  well  knew  at  time  of  contract  tliat  the  old  safe 
had  not  come  to  the  possession  of  defendant,  and  that  he  only  had  then  an 
equitable  title  or  interest  in  it,  or  a  contract  of  trade  for  it.  (4)  That  both 
parties  supposed  in  good  faith,  at  time  of  contract,  that  said  safe  would  come 
fully  to  the  ownership  and  possession  of  defendant.  (5)  Said  safe  did  not 
come  to  the  ownership  or  possession  of  said  defendant,  the  Loomis  Bros, 
named  refusing  to  accept  the  new  safe,  and  therefore  refusing  to  give  up  the 
old.  (6)  Said  new  safe  came  for  Loomis  Bros,  in  a  reasonable  time,  and 
thereupon  plaintiff  demanded  and  offered  to  take  the  old  safe  as  per  his  agree- 
ment. (7)  Said  plaintiff  has  at  all  times  been  ready  and  willing  to  comply 
with  all  the  conditions  of  the  contract  upon  his  part,  and  the  defendant  the 
same,  only  that  he  could  not  because  Loomis  Bros,  would  not  give  up  the 
safe.    (8)  The  reasonable  value  of  the  safe  in  question  was  $65." 

And  thereon  made  the  following  conclusion  of  law:  "That  plain- 
tiff is  entitled  to  recover  for  breach  of  the  contract  the  sum  of  thirty- 
five  dollars." 

Judgment  was  entered  accordingly  for  the  plaintiff  against  the  de- 
fendant for  $35,  his  damages  so  found,  together  with  all  costs.  The 
defendant  excepted  to  all  the  findings  and  the  judgment,  and  brings 
the  case  here. 

Frank  O.  White,  for  plaintiff  in  error. 

M.  A.  Thompson,  for  defendant  in  error. 

HoRTox,  G.  J.  It  is  alleged  that  the  court  erred  in  sustaining  the 
demurrer  filed  by  plaintiff  below  to  the  third  defense  set  up  in  the 
answer  of  defendant.  Wi9  think  not.  The  order  or  contract  pro- 
vided that  the  defendant  was  to  take  possession  of  the  old  safe  ac- 
cepted in  exchange,  from  Loomis  Bros,  on  the  arrival  of  the  new 
gafe.  The  third  defense  interpolated  in  the  contract,  after  the  word 
"arrive,"  "and  acceptance."  The  defendant  cannot  be  permitted 
to  give  his  own  construction  to  the  contract  by  adding  other  words. 
The  interpretation  or  construction  of  a  writing,  unambiguous  in  its 
terms,  is  a  matter  of  law  for  the  court  to  pass  upon. 

It  is  next  alleged  that  the  district  court  erred  in  sustaining  the  ex- 
ceptions filed  by  plaintiff  below  to  a  deposition  in  behalf  of  defend- 
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aut.  The  deposition  was  that  of  Hiram  Stockbridge,  the  general 
manager  of  the  business  of  the  defendant.  It  showed,  among  other 
things,  that  on  May  31,  1883,  the  defendant  received  at  his  office  at 
Rochester,  New  York,  an  order  for  a  safe  from  Loomis  Bros.,  Mc- 
Pherson,  in  this  state,  and  at  the  same  time  the  order  from  plaintiff 
below  for  the  old  safe  to  be  taken  in  exchange  from  Loomis  Bros.  ; 
that  the  defendant  sent  printed  notices  to  Loomis  Bros,  and  plaintiff 
below,  and  that  the  defendant  acknowledged  receipt  of  the  orders; 
that  on  June  21, 1883.  the  safe  ordered  by  Loomis  Bros,  was  shipped 
them  by  the  defendant  in  exact  accordance  with  their  agreement  of 
June  11th,  and  that  the  defendant  sent  to  plaintiff  below  a  bill  for 
the  old  safe  on  the  terms  of  his  order,  and  also  an  order  on  Loomis 
Bros,  for  its  delivery  to  him;  that  Loomis  Bros,  refused  to  take  the 
new  safe  from  the  depot,  or  to  deliver  the  old  safe  to  the  plaintiff, 
although  the  defendant  made  repeated  efforts  to  induce  them  to  do  so. 
The  part  of  the  deposition  that  the  court  ruled  out  was  as  follows : 
''The  order  of  said  Thompson  was  contingent  upon  his  taking  posses- 
sion of  the  safe  as  stipulated  in  his  order,  and  has  never  been  ap- 
proved  or  accepted  by  the  said  H.  H.  Warner  upon  any  other  con- 
sideration ;  that  said  H.  H.  Warner  never  agreed  to  deliver  posses- 
sion of  the  safe  to  Thompson."  And  also,  "Believing  Loomis  Bros, 
to  have  received  their  new  safe,  said  Warner  sent  Thompson  a  bill 
for  the  old  safe."  We  perceive  no  material  error  in  the  rejection  of 
this  testimony.  The  contract  is  in  writing,  and  speaks  for  itself,  and 
all  the  testimony  attempting  to  vary  or  contradict  the  written  order 
or  agreement  was  incompetent.  The  defendant  was  to  deliver  to 
Loomis  Bros,  a  new  safe,  and  was  to  cause  Loomis  Bros,  to  deliver  the 
old  one  to  the  plaintiff,  and  the  defendant  was  responsible  for  any  fail- 
ure on  the  part  of  Loomis  Bros,  to  deliver  the  old  safe  to  plaintiff, 
whatever  may  have  been  the  cause  of  such  failure.  Thompson  v. 
Warnevy  31  Kan.  533;  S.  C.  3  Pac.  Eep.  339.  If  Loomis  Bros, 
were  guilty  of  a  breach  of  the  contract  with  the  defendant,  plaintiff 
below  was  not  responsible;  and  if  the  defendant  has  suffered  dam- 
ages on  account  of  the  action  of  Loomis  Bros.,  plaintiff  ought  not 
also  to  suffer.  The  defendant  was  evidently  bound  to  see  that  the 
old  safe  was  delivered  to  plaintiff.  If  he  failed  so  to  do,  he  was  liable 
for  a  breach  of  his  contract,  as  it  clearly  appears  from  the  evidence 
in  the  case  that  he  approved  the  order  or  agreement  signed  by  the 
plaintiff,  and  dated  May  26,  1883. 

After  an  examination  of  the  record,  we  find  that  there  was  suflS- 
cient  evidence  to  sustain  the  findings  and  judgment  of  the  trial  court; 
therefore  the  judgment  must  be  affirmed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  CALIFORNIA. 

(68  Cal.  636)  

Ex  parte  Lb  Protti.     (No.  20,125.) 
Filed  February  26, 1886. 

Municipal  Corpokations — Unitormity  of  Licenses. 

A  municipal  corporation  having  by  its  charter  power  to  license  occupations, 
and  that  "licenses  shall  be  discriminating  and  proportionate  to  the  amount  of 
business  done. "  may,  in  pursuance  of  such  power,  provide  that  laundries  shall 
be  licensed  according  to  the  number  of  persons  employed  in  them,  this  being 
one  way  of  ascertaining  how  much  business  is  done.    Thornton,  J.,  dissents. 

In  bank.     Application  for  discbarge  on  writ  of  habeas  corpus. 

Jas,  A.  Johnson^  for  petitioner. 

C  T,  Johns,  for  respondent. 

Ross,  J.  The  sole  point  presented  by  the  petitioner  is  that  he  is 
illegally  restrained  of  his  liberty  because  he  is  held  for  a  violation  of 
a  certain  ordinance  of  the  city  of  Oakland,  which,  it  is  claimed,  vio- 
lates that  provision  of  the  charter  of  the  city  which  declares  that 
''licenses  shall  be  discriminating  and  proportionate  to  the  amount  of 
business."  St.  1862,  p.  353.  The  portion  of  the  ordfnance  which 
it  is  claimed  violates  this  provision  of  the  charter  is  section  14  of  an 
ordinance  entitled  "An  ordinance  establishing  and  regulating  munic- 
ipal licenses,"  and  which  reads  as  follows: 

"For  owners  or  keepers  of  laundries  who  employ  or  use  two  or  less  than 
four  persons  in  transacting  the  business  of  said  laundry,  87  per  quarter;  for 
those  who  employ  not  less  than  four  and  less  than  eight  persons,  $12  per 
quarter;  for  those  who  employ  not  less  than  eight  and  less  than  twenty  per- 
sons, S20  per  quarter;  for  those  who  employ  twenty  or  more  persons,  $40  per 
quarter." 

As  has  been  seen,  licenses  by  the  charter  are  required  to  be  made 
proportionate  to  the  amount  of  business  done.  Whether  the  number 
of  persons  employed  in  the  various  laundries  of  the  city  is  the  basis 
by  which  can  best  be  gauged  the  amount  of  business  done  therein  or 
not,  it  is  one  way  of  doing  so,  and,  for  aught  we  know,  the  safest  way. 
The  city  council  cannot  count  the  various  articles  of  wearing  ap- 
parel laundried  by  the  various  laundries;  but  it  is  fair  to  presume 
that  no  more  persons  are  employed  in  such  establishments  than  are 
necessary  to  the  performance  of  the  work,  and,  as  a  consequence, 
that  the  amount  of  business  done  by  such  establishments  is  in  pro- 
portion to  the  number  of  persons  employed  therein.  The  nature  of 
the  business  in  question  is  quite  diiferent  from  that  of  a  merchant 
who,  with  one  employe  or  none  at  all,  may  do  more  business  than 
other  merchants  with  a  hundred  employes.  We  think  there  is  no 
analogy  between  the  two  cases,  and  that  it  was  permissible  for  the 
council  to  take  a  practical  view  of  the  question,  and  legislate  accord- 
ingly. 

Writ  dismissed,  and  prisoner  remanded. 
v.lOp.no.2— 8 
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We  concur :     Myrick,  J. ;  Srarpstein,  J. ;  Morrison,  C.  J. 

Thornton,  J.  I  dissent.  I  do  not  think  the  ordinance  accords 
with  the  charter.  How  does  the  employment  of  a  certain  number  of 
men  indicate  the  amount  of  business  done  by  a  laundryman  ?  It 
might  be  that  a  man  who  employs  eight  men  does  less  business  than 
one  who  employs  four  men.  The  custom  of  the  latter  may  be  greater 
than  that  of  the  former.  If  a  merchant  employs  eight  clerks  it  does 
not  follow  that  he  does  a  greater  amount  of  business  than  one  who 
employs  four.  Again,  it  is  not  said  in  the  ordinance  when  and  for 
how  long  the  persons  referred  to  must  be  employed.  Must  they  be 
employed  at  the  date  the  license  is  issued  or  during  the  period  granted  ? 
How  if  four  of  the  eight  are  dismissed  the  day  after  the  license  is 
granted,  or  four  employed  during  the  previous  quarter  and  eight  when 
the  license  is  granted?  How,  then,  can  such  a  test  furnish  a  means 
of  estimating  the  amount  of  business?  In  my  view  it  may  furnish 
modes  of  conjecture  or  guess,  but  nothing  more.  There  is  a  means 
of  determining  the  amount  of  btisiness.  That  is  by  the  receipts  in 
money  for  the  previous  quarter.  Surely  there  must  be  some  mode 
of  determining  this.  If  the  ordinance  supplies  no  mode,  it  should  be 
amended  in  that  regard.  Surely  a  municipal  corporation  like  the 
city  of  Oakland,  whose  powers  are  derived  from  its  charter,  and 
which  do  not  go  beyond  the  grant  in  the  charter,  fairly  and  reason- 
ably construed,  cannot  adopt  such  a  conjectural  mode  as  the  one  above 
stated  for  d  termining  the  amount  of  business  done  by  a  laundry- 
man,  in  proportion  to  which  amount  the  license  to  be  paid  is  to  be 
fixed.  A  construction  which  allows  a  mode  so  uncertain  in  its  data, 
so  incompetent  to  determine  the  amount  of  business  done,  the  city 
should  have  no  power  to  adopt.  The  powers  of  such  a  corporation 
are  limited  by  its  charter,  the  meaning  of  which  must  be  arrived  at  by 
a  reasonable  construction,  and,  when  there  is  any  ambiguity,  the 
ambiguous  language  must  be  resolved  against  the  city. 

In  my  judgment  the  prisoner  is  illegally  held,  and  should  be  dis- 
charged. 


Kbtchum  v.  County  op  PjiUMAS.     (No.  11,006.) 
Filed  February  26,  1886. 

1.  Counties— Ct. ATM  against  County — Affidavit  of  Claimant. 

If  the  affidavit  attached  to  a  claim  to  be  presented  to  the  board  of  supervis- 
ors of  a  county  is  substantially  as  required  by  law,  it  will  be  sufficient. 

2.  Same— Judgment  Reversed. 

On  authority  of  Whiting  v.  Plumas  Co.,  64  Cal.  65,  judgment  reversed. 

In  bank.     Appeal  from  superior  court,  county  of  Plumas. 
Goodwin  dJeuka,  for  appellant. 
R,  H.  F.  Variel,  for  respondent. 

By  the  Court.     Action  to  recover  moneys  received  by  plaintifif  as 
county  recorder,  and  paid  to  the  treasurer  of  the  county.     The  affi- 
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davits  of  the  claimant,  attached  to  the  claim  presented  to  the  board 
of  supervisors,  were  in  substance  as  required  by  law,  and  are  suffi- 
cient. The  facts  as  found  are  sufficient  to  present  the  case  as  it 
really  exists.  On  the  authority  of  Whiting  v.  Plumas  Co.,  64  Cal. 
65,  the  judgment  and  order  are  reversed,  and  the  cause  is  remanded 
with  instructions  to  the  court  below  to  render  judgment  in  favor  of 
plaintiff  for  the  sum  of  $2,209.92  and  costs. 


(68  Gal.  609) 

Barnes  v.  Marshall.    (No.  9,001.) 

Filed  February  25,  1886. 

Waters  and  Water-Courses— Riparian  Owner— Right  to  Prevent  Change 
IN  Channel  of  Streak. 

A  riparian  owner  may  protect  his  land  from  a  threatened  change  in  the 
channel  of  the  stream  liable  to  occur  by  reason  of  the  washing  away  of  his 
bank,  and  in  pursuance  thereof  may  build  a  bulk-head  as  high  as  was  his 
original  bank  before  it  was  washed  away.  And  this  will  not  deprive  the  op- 
posite owner  of  any  right,  nor  give  him  legal  ground  for  complaint. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of 'Sonoma. 

Henley  d  Oates,  for  appellant. 

Rutledge  d  McConnell,  for  respondent. 

FooTE,  C.  An  action  for  the  removal  of  a  nuisance,  and  for  a  per- 
petual injunction  against  the  erecting  or  maintaining  thereof.  The 
defendant  had  judgment  in  his  favor^  and  for  costs,  and  the  plaintiff 
appeals  upon  the  judgment  roll  alone.  All  the  issues  raised  by  the 
pleadings  were  passed  upon  by  the  findings,  although  in  some  re- 
spects the  latter  might  have  been  expressed  with  more  perspicuity. 
By  them  it  becomes  apparent  that  the  plaintiff  and  defendant  own 
separate  parcels  of  land,  lying  opposite  to  each  other,  on  the  banks 
of  the  Russian  river,  in  Sonoma  county,  the  river  being  the  common 
boundary  between  the  two.  For  some  years  prior  to  1879  the  river 
bad  been  washing  off  portions  of  its  bank  lying  upon  the  defendant's 
land.  At  a  certain  point  on  said  land  the  stream  having,  as  it  were, 
slowly  eaten  into  and  carried  off  a  portion  of  its  bank  on  defendant's 
front,  was  threatening  to  cut  a  new  channel  through  his  land,  which 
would  have  eventuated  in  the  carrying  off  of  some  acres  thereof.  To 
prevent  this  the  defendant  built  a  bulk-head  on  his  own  land,  which 
was  carried  away,  in  the  main,  by  a  flood.  He  then,  in  October, 
1880,  constructed  another  slightly  nearer  the  river,  and  again  this 
was  partially  destroyed  by  the  floods  of  the  succeeding  winter;  and 
in  the  washing  out  caused  thereby  quite  a  pool  of  water  was  formed 
in  and  upon  the  defendant's  land,  almost  as  deep  as  the  bottom  of 
the  river,  which  at  low  stages  thereof  remains  full  of  still  water.  Upon 
the  subsidence  of  the  floods,  the  river  returned  to  its  former  channel,  a 
pool  of  water  remaining  at  the  place  where  the  bank  and  the  spiling 
of  the  bulk-head  had  been  washed  away.  In  October,  1881,  the  de- 
fendant  again  built  a  bulk-bead  of  the  same  character  as  the  one  pre- 
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viously  erected,  commencing  it  with  the  upper  end  of  the  part  of  the 
old  one  still  remaining,  and  running  it  in  such  a  way  as  to  carry  it 
through  the  pond  above  mentioned,  and  some  15  or  20  feet  back  of 
the  former  bulk.head,  and  continued  by  running  it  through  an  exca« 
vation  of  his  high  bank.  The  last  bulk-head  is  not  quite  so  high  as 
the  former,  and  is  somewhat  lower  than  his  original  bank,  (now 
washed  off,)  as  it  stood  in  1879. 

The  plaintiff's  bank  does  not  appear  to  have  been  lowered  in  any 
way,  and  a  sand-bank  on  his  side  has  risen  higher  than  the  bulk-head 
on  the  defendant's  side.  At  high  water  the  defendant's  bulk-head 
does  not  prevent  the  water  from  overflowing  it,  and  has  no  more  in- 
jurious effect  on  the  plaintiff's  land  than  had  the  bank  of  the  river  as 
it  stood  in  1880 ;  and  the  land  of  defendant,  notwithstanding  the 
bulk-head,  is  overflowed  at  high  water,  as  it  was  before  its  construc- 
tion. By  removing  the  bulk-head  the  stream  would  probably  cut  a 
channel  through  defendant's  land,  and  thereby,  perhaps,  relieve  the 
plaintiff  of  apprehended  danger.  He,  however,  had  suffered  no  dam- 
age up  to  the  institution  of  this  action.  It  therefore  appears  that 
the  contention  of  plaintiff  is  that  the  defendant  cannot  reconstruct 
his  bank,  washed  off  by  the  river,  to  such  a  height  as  the  bank  for- 
merly stood,  and  thereby  prevent  the  river  from  running  through  his 
land;  which  last,  if  permitted,  would,  by  shortening  the  stream,  take 
the  water  off  of  plaintiff's  bank,  and  render  his  land  less  liable  to 
overflow.  And  he  claims  that  the  river  must  be  permitted,  without 
obstruction,  to  change  its  current,  even  if  thereby  it  cut  a  new  chan- 
nel through  and  over  the  defendant's  land. 

This  position  is  not  tenable.  The  defendant  had  a  right  to  protect 
his  land  from  the  threatened  change  of  the  river's  channel  by  build- 
ing a  bulk-head  as  high  as  was  his  original  bank  before  it  washed 
off.  He  thereby  took  no  right  from  the  plaintiff, — he  simply  attempted 
to  maintain  his  own.  Ang.  Water-courses,  §  333.  "A  riparian  pro- 
prietor may  in  fact  legally  erect  any  work  to  prevent  his  lands  from 
being  overflowed  by  any  change  in  the  natural  state  of  the  river,  and 
to  prevent  the  old  course  of  the  river  from  being  altered."  Far* 
quharson  v.  Farquharson,  3  Bligh,  Pr.  (N.  S.)  421,  422.  According 
to  the  findings,  the  pond  left  from  the  high  water  on  defendant's 
land  wds  not  a  channel  of  the  river,  but  only  threatened  to  become  so, 
which  the  defendant  was  seeking  to  prevent;  and  this  he  had  a  right 
to  do,  if  he  did  not  thereby  interfere  with  the  ancient  channel  of  the 
stream.     Ang.  Water-courses,  §  108. 

There  is- no  error  in  the  record,  and  the  judgment  should  be  af- 
firmed. 

.  We  concur :     Belcher,  C.  C.  ;  Sbarles,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 
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<68  Cal.  572) 

Pfisteb  V.  Dasgbt  and  others.     (No.  8,871.) 
Filed  February  26, 1886 

1.  HOMBSTEAD— KSSIDBNCE  ON  PREMISES. 

To  constitute  a  valid  homestead  under  the  California  law  existing  In  18^9, 
as  well  as  under  the  present  existing  law,  claimant  must  actually  reside  on  the 
premises  at  the  time  of  filing  the  declaration 

2.  Same— Residence,  Evidbnce  of. 

Residence  of  a  person  at  a  particular  time  is  a  fact  to  be  determined  by  tes- 
timony, in  the  same  manner  provided  for  the  establishment  of  other  facts: 
and  not  being  a  fact  of  general  interest,  cannot  be  proved  by  evidence  of  com- 
mon report. 

Gommissioners*  decision. 

Department  2.    Appeal  from  superior  court,  county  of  Santa  Clara. 

J.  J.  Burt,  for  appellant. 

Laine  dt  Johnston^  for  respondent. 

Searls,  G.  This  is  an  action  of  ejectment  to  recover  some  45 
acres  of  land  in  Santa  Clara  county.  Defendants  bad  judgment, 
from  which,  and  from  an  order  refusing  a  new  trial,  plaintiff  appeals. 
'  Plaintiff's  title  is  based  upon  a  constable's  deed  of  the  premises,  ex- 
ecuted pursuant  to  a  sale  under  execution  levied  thereon  February 
19,  1879.  Defendants  (husband  and  wife)  claim  that  the  premises 
at  the  date  of  levy  of  the  execution  were,  and  ever  since  have  been, 
their  homestead,  by  virtue  of  a  declaration  of  homestead  executed, 
acknowledged,  and  duly  filed  for  record  on  the  tenth  day  of  April, 
18(59.  The  statute  in  force  when  defendant's  declaration  of  home- 
stead was  filed,  like  the  present  Civil  Code,  required  that  the  person 
making  the  declaration  should  reside  upon  the  premises  at  the  date 
of  making  and  filing  such  declaration.  To  constitute  a  valid  home- 
stead, the  claimant  must  actually  reside  on  the  premises  when  the 
declaration  is  filed.  Bahcock  v.  Gibbs,  52  Cal.  629;  Dorn  v.  Hoice, 
Id.  630;  Prescott  v.  Prescott,  45  Cal.  58;  Gregg  v.  Bostmck,  33  Cal. 
220. 

The  finding  of  the  court  is  that  **on  the  tenth  day  of  April,  1869, 
and  while  said  John  Dascey  and  his  family  were  occupying  said  prem- 
ises described  in  the  complaint,  and  residing  thereon  with  the  inten- 
tion of  making  said  residence  their  permanent  home,  said  John  made, 
executed,  acknowledged,  and  filed  for  record,  in  the  recorder's  office 
in  and  for  Santa  Clara  county,  his  declaration  of  homestead  upon  the 
premises  described  in  the  complaint,  which  said  declaration  was  in 
the  due  and  usual  form  provided  by  law,"  etc.  There  was  testimony 
sufficient,  if  credited,  to  warrant  the  findings ;  and  being  conflicting, 
we  are  not,  under  the  well-established  rules  of  this  court,  authorized 
to  interfere  with  the  result  reached  by  the  court  below. 

2.  At  the  trial  plaintiff  introduced  evidence  showing  that  an  in- 
dictment was  found  against  John  Dascey,  the  defendant,  in  the 
county  of  Santa  Clara,  on  the  twenty-eighth  day  of  May,  1869, 
charging  him  with  the  commission  of  a  crime  in  that  county  on  the 
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third  of  May,  1869.  Plaintiff  then  offered  to  prove  by  several  wit- 
nesses that  at  the  time  of  defendant's  arrest  on  said  charge  "it 
was  generally  reported  and  understood  among  them  at  that  time, 
and  on  April  10,  1869,  that  he  [defendant]  and  his  family  were  not 
living  in  Santa  Clara  county,  but  were  living  in  San  Francisco."  To 
the  introduction  of  this  testimony  defendants  objected  "upon  the 
ground  that  it  was  immaterial,  irrelevant,  and  incompetent."  The 
objection  was  sustained  by  the  court,  and  the  ruling  is  assigned  as 
error. 

By  subdivision  11  of  section  1870  of  the  Code  of  Civil  Procedure 
evidence  may  be  given  of  "common  reputation  existing  previous  to 
the  controversy  respecting  facts  of  a  public  or  general  interest  more 
than  30  years  old,  and  in  cases  of  pedigree  and  boundary."  The 
residence  of  defendant  in  1869  was  a  fact  to  be  determined  by  tes- 
timony as  other  facts  are  required  to  be  established.  It  was  not  a 
fact  of  any  general  or  public  interest,  and  not  a  fact  to  be  proven 
by  the  general  understanding  and  report.  Hearsay  evidence  is  not, 
as  a  rule,  competent  to  establish  emy  specific  fact  which  in  its  nature 
is  susceptible  of  being  proven  by  witnesses  who  can  speak  from  their 
own  knowledge.  1  Greenl.  Ev.  §  99.  There  is  a  class  of  cases  in 
which  the  very  fact  in  controversy  is  whether  certain  things  were 
said  or  done,  and  not  whether  they  were  true  or  false;  in  which 
cases  the  words  or  acts  are  admissible,  not  as  hearsay,  but  as  orig- 
inal, evidence.  The  testimony  proffered  did  not  come  under  this 
last  or  any  other  head  with  which  we  are  familiar  entitling  it  to  be 
introduced,  and  it  was  properly  excluded.  There  were  no  errors  of 
law  committed  at  the  trial  prejudicial  to  the  plaintiff,  and  we  are  of 
opinion  the  judgment  and  order  appealed  from  should  be  affirmed. 

We  concur:     Poote,  C. ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


GuRNEN  V.  Garrity.     (No.  11,463.) 
Filed  February  25,  1886. 
AppEATi— Motion  to  Dismiss  Appeal  Denied. 

In  bank.     Motion  to  dismiss  appeal. 

E.  F.  Fitzpatrick,  for  the  motion. 
'  J.  B,  Hart,  contra. 

By  the  Court.  Motion  to  dismiss  appeal  on  clerk's  certificate. 
No  service  of  notice  of  appeal  was  made  on  adverse  party.  See 
Frederick  v.  Tierney,  54  Cal.  683.     Motion  denied. 
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(68  Cal.  004) 

KiRBY  and  others  v.  Superior  Court  of   Nevada  Co,  and  others. 

(No.  9,869.) 

Filed  February  25,  1886. 

1.  Pleadingb—Demurrek— Amendment  after  Final  Judgment. 

Where  a  complaint  is  demurred  to,  and  the  demurrer  sustained,  and  on 
plaintiff's  refusal  to  amend  judgment  is  entered  for  defendant,  and  on  appeal 
such  judgment  is  affirmed,  the  superior  court  cannot,  on  plaintiff's  motion, 
then  allow  him  to  amend  his  complaint,  and  thereupon  proceed  with  the 
trial  of  the  cause;  and  such  threatened  action  may  be  prevented  by  writ  of  pro- 
hibition, notwithstanding  the  fact  that  the  order  allowing  the  amendment  is 
appealable,  as  the  remedy  by  appeal,  though  adequate,  would  not  be  speedy. 

8.  Same — Amendment  Pending  Affeal. 

During  the  pendency  of  an  appeal,  a  trial  court  has  no  jurisdiction  to  order 
or  allow  an  amendment  to  any  pleading. 

In  bank.     Application  for  writ  of  prohibition. 

Lloyd  d  Wood,  for  petitioners. 

Thornton,  J.  Application  for  a  writ  of  prohibition.  In  the  ac- 
tion Johnson  and  others  v.  Kirhy  and  others,  in  the  superior  court  of 
Nevada  county,  the  plaintiffs  filed  an  amended  complaint,  to  which 
defendants  demurred.  The  demurrer  was  sustained,  and  plaintiffs 
herein  refused  to  answer.  Thereupon  judgment  was  entered  for  the 
defendants.  From  this  judgment  plaintiffs  appealed  to  this  court, 
where  the  judgment  was  affirmed.  Johnson  v.  Kirhy,  65  Cal.  482 ; 
8.  G.  4  Pac.  Bep.  458.  After  the  affirmance  of  the  judgment,  and 
more  than  one  year  after  the  entry  of  the  final  judgment,  the  cuperior 
court  above  named,  on  motion  of  plaintiff  Johnson,  made  an  order 
vacating  the  judgment  and  allowing  plaintiffs  to  file  another  amended 
complaint,  and  now  threatens  to  proceed  to  try  said  cause  notwith- 
standing the  final  judgment  affirmed  as  aforesaid.  To  prevent  this 
a  writ  of  prohibition  is  asked  for. 

We  are  of  opinion  the  writ  should  be  allowed.  The  plaintiffs  had 
an  opportunity  to  amend  prior  to  the  appeal.  This  they  declined  to 
do,  preferring  to  stand  on  the  complaint  as  they  had  shaped  it  and 
resort  to  the  remedy  of  appeal  from  the  judgment.  This  they  tried, 
and  the  appeal  was  determined  against  them.  It  would  be  the 
height  of  injustice  now  to  allow  the  plaintiffs,  after  trying  the  remedy 
by  appeal,  and  having  been  cast  on  it,  to  do  that  which  they  had  re- 
fused to  do  when  it  was  submitted  to  their  option.  The  judgment 
which  they  appealed  from  having  been  affirmed,  there  is  an  end  of 
the  litigation.  The  defendants  having  gained  the  suit  in  the  course 
adopted  by  plaintiffs,  the  plaintiffs  should  not  be  allowed  to  turn 
round  and  say,  they  should  be  allowed  to  try  the  course  whicli  they  re- 
fused to  adopt  when  it  was  in  their  power  to  adopt  it.  Such  incon- 
sistent action  is  likened  to  blowing  hot  and  cold  with  the  same  breath, 
which  a  court  of  justice  always  discountenances  and  disallows. 
Broom,  Leg.  Max.  allcgans  contraria,  etc.,  *169. 

It  is  said  the  order  allowing  the  amendment  is  an  appealable  or- 
der.    Conceding  it  is,  we  do  not  think  the  defendants  should  be  put 
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to  the  delay  and  expense  of  an  appeal.  This  remedy,  while  it  would 
be  adequate,  would  not  be  speedy.  Merced  M.  Go.  v.  Fremont,  7 
Cal.  130.  The  plaintiffs,  under  the  state  of  facts  above  presented, 
should  not  be  put  to  the  delay  of  an  appeal.  The  cause  is  a  plain 
one,  and  we  are  convinced  the  court  has  no  power  or  discretion  after 
final  judgment  affirmed  to  vacate  the  judgment  and  allow  an  amend- 
ment to  a  complaint  under  tlie  circumstances  presented  here.  The 
judgment  of  this  court  on  appeal  has  determined  that  there  was  no 
error  in  the  record,  and  the  parties  and  court  a  qua  are  alike  con- 
cluded by  it  from  vacating  it  and  making  another  case  for  trial. 
The  plaintiffs  should  not  be  thus  allowed  to  speculate  or  gamble  on 
remedies. 

There  is  here  a  final  judgment,  and  certainly  the  court  could  not 
allow  an  amendment  to  a  complaint  when  more  than  a  year  had 
elapsed  since  the  final  judgment  was  rendered  and  entered.  Under 
such  circumstances  an  amendment  is  only  allowed  for  clerical  mis- 
prisions, when  the  means  for  making  the  amendment  and  the  right  to 
make  it  are  furnished  by  the  record  itself  of  the  case.  De  Castro  v. 
Richardson,  25  Cal.  49;  Estate  of  Schroeder,  46  Cal.  316.  In  other 
regards  the  court  has  no  power  to  alter  the  record  in  any  respect. 
It  has  then  passed  beyond  the  power  of  the  court,  or  there  could  not 
be  an  end  of  the  litigation. 

There  is  no  answer  to  the  petition,  therefore  we  have  taken  the 
facts  as  stated  in  the  petition  as  admitted;  and  on  these  we  are  of 
opinion  the  writ  should  issue.  It  would  be  a  hard  case  on  defendants 
that  a  court  should  allow  the  affirmed  judgment  in  an  action  to  be 
vacated,  and  a  new  case  made  by  plaintiffs,  after  defendants,  on  the 
elected  showing  of  plaintiffs,  had  won  the  suit.  An  amendment  of 
the  complaint  would  not  then  be  in  furtherance  of  justice,  and  amend- 
ments are  only  allowed  in  furtherance  of  justice.  Code  Civil  Proc.  § 
473. 

It  does  not  appear  from  the  petition  that  a  remittitur  was  ever  sent 
down  from  this  court  to  the  court  below  on  the  affirmation  of  the 
judgment.  But  this  does  not  help  the  case  of  the  respondents. 
While  the  appeal  is  pending  the  court  below  certainly  could  not  have 
jurisdiction  to  order  an  amendment  to  any  pleading* 

The  writ  must  be  allowed.     So  ordered. 

We  concur :     Boss,  J. ;  Sharpstein,  J. 
I  concur  in  the  judgment:     MybicKi  J. 
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(2  Cal.  XJnrep.  647) 

Ross  V.  Brusib.     (No.  9,965.) 
Piled  February  26,  1886. 

Mortgage— Deed  Absolute  as  Mortgage— EvroENCB— Book  Aooounts. 

Id  proceedings  for  redemption  from  a  mortgage,  where  the  question  at 
issue  IB  whether  a  deed  absolute  in  form  with  an  agreement  for  reconveyance 
was  intended  as  a  mortgage  or  not,  a  book  of  account  cannot  be  introduced 
in  evidence  to  show  that  defendant  credited  plaintiff  with  the  alleged  pur- 
chase price  of  the  lot  in  controversy. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  county  of  Stanislaus. 

L.  J.  Maddux  and  Wright  dt  Hazen,  for  appellant. 

W.  E.'  Turner,  for  respondent. 

Searls,  G.  This  is  an  action  to  redeem  a  lot  of  land  in  the  town 
of  Modesto.  A  deed,  absolute  in  form  and  purporting  to  be  in  con- 
sideration of  $250,  was  executed  and  delivered  by  plaintiff  to  the 
defendant.  The  latter  at  the  same  time  delivered  to  the  former  a 
bond,  by  which  he  bound  himself  to  convey  to  the  former,  at  any  time 
within  two  years,  the  same  property  upon  the  payment  to  him  of 
$250.  Plaintiff  failed  within  the  two  years  to  tender  the  sum  men- 
tioned in  the  bond,  but  subsequently  did  make  such  tender,  and  de- 
manded a  deed  from  defendant,  which  was  refused.  The  question 
for  determination  in  the  court  below  was  whether  the  transactions, 
taken  together,  constituted  a  mortgage.  It  was  held  that  they  did  not. 
The  finding  is  that  the  deed  was  not  given  as  security,  but  was  exe- 
cuted and  delivered  by  plaintiff  to  defendant  in  pursuance  of  a  sale 
of  the  property  in  question.  There  is  testimony  in  support  of  the 
facts  as  found  by  the  court,  and  the  conclusions  of  law  and  judgment 
are  in  consonance  with  the  facts.  At  the  trial,  defendant  was  permitted 
to  introduce  in  evidence,  against  the  objection  of  plaintiff,  his  book 
of  account  for  the  purpose  of  showing  that  he  credited  plaintiff  with 
$250,  the  alleged  purchase  price  of  the  lot  of  land  concerning  which 
the  controversy  arose.  The  entries  made  by  a  party  in  his  books  of 
account  are  admissible  in  his  own  favor  under  certain  limitations 
and  for  certain  specific  purposes.  1  Greenl.Ev.  §  118.  This,  how- 
ever, is  an  exception  to  a  general  rule  which  holds  that  a  party  can- 
not make  evidence  in  his  own  favor.  The  proffered  evidence  was  not 
properly  within  any  exception  to  be  found  in  the  reported  cases,  and 
should  have  been  excluded.  For  this  error  the  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new  trial  ordered. 

We  concur :     Belcher,  C.  C.  ;  Footb,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed,  and  cause  remanded  for  a  new 
trial. 
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Gross  v.  Superior  Court  op  the  City  and  County  op   San  Fran- 
cisco and  others.     (No.  11,437.) 
Filed  March  9, 1886. 
Certiorari— Application  for  Certiorari:  Granted. 

Department  2.     Application  for  writ  of  certiorarL, 

J.  M.  Huster,  for  petition. 

By  the  Court.  In  this  cause  it  is  ordered  that  a  writ  of  review 
issue  as  prayed  for,  and  that  all  proceedings  in  the  cause  of  Gross  v. 
Cleland,  in  the  superior  court  above  named,  be  staid  until  further 
order.  On  the  hearing  the  question  of  the  constitutionality  of  the 
provision  in  soction  980,  Code  Civil  Proc,  authorizing  the  superior 
court  to  grant  a  change  of  the  place  of  trial  in  cases  appealed  from 
justices*  courts  will  be  argued  by  counsel. 


(68  Cal.  607) 

BisH'op  V.  Pulkerth.     (No.  8,794.) 
Filed  February  25,  18^6. 
Warehousi  Receipts— Negotiability  op— Passing  Title  by  Indorsement. 
A  warenouse  receipt  is  negotiable  unless  marked  non-negotiable,  under  the 
California  Act  of  1858,  and  an  indorsement  and  delivery  thereof  by  the  party 
for  whose  account  it  was  issued  passes  the  absolute  title  to  the  property  men- 
tioned in  it  to  the  transferee,  without  any  attornment  of  the  warehouseman  to 
the  holder;  and  the  legislature  has  power  to  make  such  receipts  negotiable. 
Thornton,  J.,  dissents. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  county  of  Stanislaus. 

Wright  dt  Hazen,  for  appellant. 

Schell  dt  Bond,  for  respondent. 

FooTE,  G.  Action  of  claim  and  delivery.  The  defendant  appeals 
from  that  part  of  the  judgment  awarding  10  bags  of  wool  to  the  plain- 
tiff. The  latter  appeals  from  that  part  which  adjudges-  20  bags  of 
wool  to  the  defendant.  The  case  comes  here  on  the  judgment  roll' 
alone,  there  being  no  motion  for  a  new  trial.  The  defendant  con- 
tends that  upon  the  findings  he  should  have  bad  judgment  for  the  30 
bags  of  wool;  the  plaintiff  that  judgment  for  him  should  have  been 
had  in  like  manner  for  tiie  same  amount.  This  state  of  facts  appearf^ 
by  the  record.  The  bank  of  Sonoma  on  the  twenty-first  day  of  April, 
1882,  instituted  an  action  against  one  Linville  upon  two  promis- 
sory  notes.  Upon  the  next  day  an  attachment  was  issued  ancil- 
lary to  that  action,  and  a  seizure  was  made  by  the  sheriff  of  Stanis- 
laus county,  the  defendant  in  this  case,  of  30  bags  of  wool,  then  in  a 
warehouse,  where  it  had  been  left  on  storage  by  Linville.  One  ware- 
house receipt  issued  was  as  follows : 

"The  Farmers'  Warehouse  Company  of  Oakdale,  Stanislaus  County, 

Cal. 

"No.  5.  Oakdale,  Cal..  April  22, 1882. 

"Received  on  storage  from  J.  A.  Linville,  for  account  of  self,  in  good  order, 
in  the  Farmers'  Warehouse  Company's  warehouse,  at  Oakdale,  Stanislaus 
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county,  Cal.,  10  bags  of  wool,  weighing  2,961  pounds,  pile  No.  — ,  — pounds, 
marked  'O,'  which  we  agree  to  deliver  in  like  order,  (dangers  from  fire  or 
sweating  excepted,)  on  return  of  this  receipt  properly  indorsed  and  payment 
of  storage,  as  follows:  Storage,  fifteen  cents  per  bale,  first  month;  after  tliat 
five  cents  per  month  additional.  Number  of  bags  ten.  Number  of  pounds, 
2,961.  A.  S.  Emery,  Superintendent." 

The  other  receipt  was  in  the  same  words  and  figures,  except  that 
it  was  numbered  "4"  and  called  for  "20  bags  of  wool"  "weighing  5,- 
326  pounds,  marked  J.  A.  L."  At  the  time  of  the  issuance  of  these 
receipts  the  wool  was  accredited  to  Linville's  account,  on  said  com- 
pany's books,  and  no  further  entry  thereof  was  made  before  the  at- 
tachment herein  was  levied,  and  until  after  the  warehouse  receipts 
were  surrendered  by  the  plaintiff  in  this  action.  Keceipt  "No.  4," 
about  three  hours  and  a  half  before  the  levy  of  the  attachment,  was 
indorsed  as  follows:  "Deliver  to  F.  Weyer.  J.  A.  Linville;"  and 
immediately  delivered  to  Weyer.  At  the  same  time  receipt  No.  5 
was  indorsed  in  the  same  language  to  S.  Bishop,  to  whom,  also,  im- 
mediate delivery  of  it  was  made.  Bishop  at  that  time  notified  Mr. 
Martin,  its  secretary,  and  person  in  charge  of  the  company^s  ware- 
house, of  the  indorsement  and  delivery  of  receipt  No.  5  to  bim,  and 
showed  the  receipt  so  indorsed,  but  no  other  notice  concerning  the 
delivery  or  indorsement  of  that,  or  receipt  No.  4,  was  ever  given  the 
company,  and  no  change  made  in  the  marking  or  situation  of  the 
wool  mentioned  in  the  receipt,  or  upon  the  books  of  the  company,  un- 
til after  the  attachment  was  levied  and  until  the  surrender  of  said 
receipts  to  said  company.  Weyer  retained  his  receipt  until  the  six- 
teenth of  May,  1882,  when,  for  a  valuable  consideration,  he  indorsed 
it  as  follows : 

"Oakdale,  Cal.,  May  16,  '82. 

"For  value  received,  I  hereby  assign,  transfer,  and  deliver  to  S.  Bishop  the 
within  receipt,  and  the  wool  represented  thereby,  and  all  rights  thereto;" 

and  then  and  there  delivered  it  to  Bishop.  Bishop  retained  both  the 
receipts  until  long  after  the  commencement  of  this  action,  when  he 
surrendered  them  to  the  said  company,  and  took  said  wool,  and  J.  A. 
Linville's  account  was  by  them  debited  therewith.  All  the  wool  was 
seized  under  the  attachment  by  the  defendant  at  about  half  past  6 
o'clock  p.  M.  on  the  twenty-second  day  of  April,  1882,  as  Linville's 
property,  in  the  action  before  mentioned,  and  judgment  on  the  notes 
was  afterwards,  on  the  fifteenth  day  of  May,  1882,  obtained  against 
Linville,  and  an  execution  issued  thereon,  and  levied  upon  the  prop- 
erty which  had  been,  and  was  then  held,  by  the  defendant  under  at- 
tachment. 

The  law  under  which  these  receipts  were  issued  is  entitled  "An 
act  in  relation  to  warehouse  and  wharfinger  receipts,"  etc.,  and  is 
found  on  page  960  of  the  acts  of  1878.  Section  5  thereof  is  as  fol- 
lows: 
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"Warehouse  receipts  for  property  stored  shall  be  of  two  classes:  flysU 
transferable  or  negotiable,  and,  second,  non-transferable  or  non-negotiable. 
Under  the  first  of  these  classes  all  property  shall  he  tranbferahle  by  the  in- 
dorsement of  the  party  to  whose  order  such  receipt  may  be  issued,  and  such 
indorsement  of  the  party  shall  be  a  valid  trantifei'  of  the  property  represented 
by  such  receipt,  and  may  be  in  blank  or  to  the  order  of  another." 

Section  8  provides : 

"All  receipts  issued  by  any  warehouseman  or  other  person  under  this  act, 
other  than  negotiable,  shall  have  printed  across  their  face,  in  bold  distinct 
letters,  in  red  ink,  the  words  *  non-negotiable.'  " 

The  receipts  under  consideration  were  without  those  words  in  red 
ink.  Upon  their  face  it  was  agreed  that  the  goods  which  they  called 
for  should  be  delivered  to  whomsoever  returned  them,  properly  in- 
dorsed, on  payment  of  storage.  A  proper  indorsement  could  only 
mean  that  of  Linville,  the  party  for  whose  account  they  were  issued. 
The  receipts,  therefore,  were  negotiable,  and  by  the  terms  of  the  act 
above  mentioned  they  carried  with  them,  by  mere  indorsement  of  the 
proper  party,  viz.,  Linville,  the  title  to  the  wool  against  all  the  world. 
It  was  perfectly  competent  for  the  legislature  in  its  wisdom,  for  the 
convenience  of  commerce,  to  declare  such  instruments  negotiable, 
and  to  make  their  proper  transfer  by  indorsement  carry  with  it  the 
absolute,  free,  and  unconditional  title  to  the  property  specified  in 
them,  while  remaining  in  the  hands  of  the  warehouseman.  The  ob- 
ject and  intent  of  the  law  seems  to  be  that  the  warehouseman  holds 
property  embraced  in  such  an  instrument,  as  the  property  of  any  in- 
dividual, who,  after  its  issuance,  returns  it  to  him,  indorsed  by  the 
person  for  and  on  account  of  whom  it  was  originally  stored.  It  was 
intended  to  do  away  with  the  necessity  of  any  attornment  of  the  ware- 
houseman to  the  holder^  .by  the  indoi*sement  of  such  a  receipt,  as  a 
condition  precedent  to  the  transfer  of  the  title  and  possession  of  the 
property.  By  proper  indorsement  such  a  receipt  carries  with  it  the 
absolute  title  to  the  property  mentioned  therein,  as  much  so  as  the 
transfer  by  indorsement  of  a  certificate  of  deposit  of  a  bank,  which 
states  that  the  money  it  calls  for  is  deposited  to  the  credit  of  an  indi- 
vidual, and  that  it  will  be  paid  on  the  return  of  the  certificate  prop- 
erly indorsed  invests  the  title  to  and  right  of  possession  of  such  money 
in  the  indorsee. 

It  follows  that  the  plaintiff  should  have' had  judgment  for  the  30 
bags  of  wool,  or  the  value  thereof,  in  case  a  delivery  could  not  be  had, 
and  damages  for  the  detention  thereof.  And  the  judgment  should  be 
reversed,  and  cause  remanded. 

We  concur:     Searls,  C;  Belcher,  C.  0. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  cause  remanded  with  directions  to  ren- 
der judgment  for  plaintiff  for  30  bags  of  wool,  or  the  value  thereof. 
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in  case  a  delivery  cannot  he  had,  and  damages  for  the  detention 
thereof. 

Thornton,  J.     I  dissent.     I  find  no  errOr  in  the  record,  and  think 
the  judgment  should  be  affirmed. 


(68  Cal.  75) 

Bagoett  v.  Dunn.     (No   11,337.) 
Filed  March  9, 1886. 

Deputy  Suprbmb  Court  Rbportbr— 1*atmbnt  of  Salary  of. 

If  the  appropriation  for  the  purpose  of  paying  the  salary  of  the  deputy  su- 
preme court  reporter  has  been  exhausted,  and  there  is  no  money  in  the  gen- 
eral fund  in  the  state  treasury  which  has  not  been  appropriated  to  some  other 
purpose,  the  state  comptroller  cannot  be  compelled  to  draw  his  warrant  in 
payment  of  such  salary,  under  the  California  act  of  February  26,  1881. 

In  bank.     Application  for  writ  of  mandate. 

William  T.  Baggctt,  for  petitioner. 

R,  T.Devlin  and  R.  M,  darken,  for  respondent. 

Thornton,  J.  Application  for  a  writ  of  mandate  compelling  the 
respondent,  as  comptroller  of  state,  to  draw  his  warrant  on  the  state 
treasury  in  favor  of  petitioner,  Baggett,  payable  out  of  the  general 
fond,  for  the  sum  of  $200,  as  salary  of  petitioner,  as  deputy  supreme 
court  reporter,  for  the  month  of  July,  1885.  The  act  authorizing  the 
appointment  of  deputy  supreme  court  reporter- was  passed  February 
26,  1881,  (St.  1881,  p.  9,)  and  is  entitled  "An  act  to  provide  for  the 
appointment  of  a  deputy  supreme  court  reporter,  and  to  regulate  his 
compensation."     The  act  is  in  these  words : 

"Section  1.  The  reporter  of  the  decisions  of  the  supreme  court  is  hereby 
authorized  to  appoint  a  deputy,  and  such  deputy  shall  hold  his  office  at  the 
will  of  the  reporter. 

"Sec.  2.  The  salary  of  such  deputy  shall  be  S2,400  per  annum,  payable 
monthly,  out  of  any  money  in  the  general  fund  not  otherwise  appropriated, 
and  the  comptroller  of  state  is  hereby  authorized  and  directed  to  draw  his 
warrants  monthly  for  such  purpose,  and  tlie  state  treasurer  is  hereby  author- 
ized and  directed  to  pay  the  same. 

"Sec.  3.  This  act  shall  take  effect  from  and  after  its  passage." 

The  answer  of  respondent  denies  that  it  is  his  duty  to  draw  a  war- 
rant in  favor  of  the  petitioner  for  the  amount  stated  in  his  applica- 
tion or  for  any  amount  whatever. 

It  avers  that,  as  provided  by  section  433,  sub.  17  of  the  Political 
Code,  one  of  the  conditions  the  existence  of  which  is  necessary  to  en- 
able the  respondent  to  draw  a  warrant  is  that  there  must  be  an  unex- 
hausted specific  appropriation  provided  by  law  to  meet  the  same; 
that  there  is  no  unexhausted  specific  appropriation  to  meet  the  claim 
of  petitioner;  that  the  legislature,  at  its  last  session,  wholly  failed  to 
make  any  appropriation  whatever  to  meet  or  pay  his  claim.  It  is 
further  averred  that  the  legislature  of  the  state  of  California  by  the 
appropriation  act  of  1883,  entitled  "An  act  making  appropriations 
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for  the  support  of  the  government  of  the  state  for  the  thirty-fifth  and 
thirth-sixth  fiscal  years,"  approved  March  9,  1883,  (see  St.  1883,  p. 
78,)  made  the  following  appropriation:  "For  salary  of  deputy  re- 
porter of  the  decisions  of  the  supreme  court,  four  thousand  eight 
hundred  dollars;"  that  all  of  this  appropriation  has  by  warrant 
thereon  been  exhausted,  and  that  there  is  now  no  money  appropriated 
to  pay  petitioner's  claim.  It  is  also  averred  that  there  is  not  now, 
nor  at  any  times  mentioned  in  the  application  of  petitioner  has  there 
been,  any  money  in  the  general  fund  not  appropriated  to  some  pur- 
pose, and  that  there  are  no  moneys  in  such  fund,  nor  have  there  been 
any  to  its  credit  since  July  1,  1885,  which  are  not  covered  by  and 
subject  to  specific  appropriations. 

We  have  stated  in  full  the  answer  of  the  respondent,  perhaps  more 
so  than  necessary.  The  question  which  is  determinative  of  the  case 
is  this :  Has  any  appropriation  been  made  to  pay  the  demand  of 
the  petitioner?  If  no  such  appropriation  has  been  made  by  the 
legislature,  this  court  cannot  order  a  mandate  to  the  comptroller  to 
issue  a  warrant  for  its  payment,  for  it  is  the  clear  command  of  the 
constitution,  which  cannot  be  disregarded,  that  no  money  shall  be 
drawn  from  the  treasury,  but  in  consequence  of  appropriations  made 
by  law.  Const,  art.  4,  §  22.  That  is  made  either  by  the  constitu- 
tion or  by  an  act  of  the  legislature.     McCauley  v.  Brooks,  16  Cal.  29. 

The  respondent  contends  that  the  appropriation  is  made  by  the 
second  section  of  the  act  of  1881  above  quoted.  That  section  pro- 
vides that  the  salary  mentioned  in  it  shall  be  $2,400,  "payable  monthly 
out  of  any  money  in  the  general  fund  not  otherwise  appropriated.'*  Not 
otherwise  appropriated  when?  Clearly  and  manifestly  either  at  the 
date  of  the  act,  (twenty-sixth  of  February,  1881,)  or  at  the  date  of 
the  last  appropriation  act  passed  by  the  legislature  then  in  session. 
We  cannot  construe  this  language  as  applying  to  any  subseijuent 
legislature,  and  directing  an  appropriation  for  the  payment  of  the 
salary  referred  to  out  of  a  general  fund  not  otherwise  appropriated, 
which  may  afterwards  be  paid  into  the  treasury  to  be  appropriated 
by  a  subsequent  legislature  to  the  purposes  for  which  such  fund  is 
designed.  If  the  act  of  1881  referred  to  such  fund,  which  would  sub- 
sequently come  into  the  treasury,  it  would  be  an  appropriation  in  ad- 
vance of  any  appropriation  which  would  be  made  by  the  legislature 
which  was  to  deal  with  it,  and  there  would  then  be  no  necessity  for  using 
the  words  "not  otherwise  appropriated,"  for,  the  subsequent  legisla- 
ture not  having  convened,  there  would  then  have  been  none  of  the 
general  fund  appropriated,  and  the  prior  act  of  18S1  would  then  be 
referred  to  a  fund  from  which  no  appropriation  had  been  made,  and 
the  use  of  the  words  *^ not  other 7vise  appropriated**  woulA  be  totally  un- 
necessary. If  the  words  of  appropriation  used  in  the  act  of  1881  had 
reference  to  such  subsequent  general  fund,  it  would  be  the  first  appro- 
priation from  the  fund,  and  the  words  "not  otherwise  appropriated" 
would  be  useless  and  superfluous. 
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It  follows  from  the  foregoing  that  the  appropriation  made  by  the 
act  of  1881,  conceding,  but  not  deciding,  that  such  an  appropriation 
is  there  made,  terminated  with  the  fiscal  year  ending  thirtieth  of 
June,  1883.  This  seems  to  have  been  the  view  of  the  legislature 
which  passed  the  act  of  1883,  making  appropriations  for  the  support 
of  the  state  government  for  the  thirty-fifth  and  thirty-sixth  fiscal  years. 
In  that  act  a  distinct  and  definite  appropriation  was  made  for  the 
fiscal  yeiars  mentioned,  succeeding  the  period  for  which  the  appropri- 
ation was  made  by  the  act  of  1881,  for  the  payment  of  the  salary  in 
question.  It  is  reasonable  to  conclude  that  the  legislature  in  1883 
considered  the  appropriation  made  by  the  act  of  1881  at  an  end,  and 
therefore  made  an  appropriation  for  the  fiscal  years  above  mentioned.- 
In  our  judgment  this  view  of  the  legislature  of  1883  was  correct. 
The  appropriation  so  made  by  the  act  of  1883  had  been  exhausted  by 
payments  when  the  demand  of  the  petitioner  was  preferred.  This  is 
not  denied,  but  conceded.  Nothing  is  claimed  from  the  appropria- 
tion of  1883.  We  can  find  no  other  appropriations  made  than  those 
above  mentioned.  These  appropriations  have  been  exhausted  by 
payments,  and,  no  other  appropriation  having  been  made,  this  court 
has  no  authority  to  order  the  issuance  of  the  writ  asked  for,  and  it 
must  therefore  be  denied. 

The  application  herein  is  denied  and  the  proceeding  dismissed. 
So  ordered. 

We  concur;     Myriok,  J.;    McKbb,  J.;   Sharpstein,  J.;    McKin- 

BTBY,  J. 


Ellis  r.  JuDsoN.     (No.  11,474.) 
Filed  March  9,  1886. 
Motion  to  Dismtbs  Appeal  Denied. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San 
Francisco.     Motion  to  dismiss  appeal. 

M.  O,  Cohh,  for  appellant. 

P.  G.  Galplfif  for  respondent. 

By  the  Court.  Motion  to  dismiss  appeal  on  clerk's  certificate. 
k  notice  of  appeal  was  filed  without  admission  of  service  thereof. 
The  motion  must  be  denied.  So  ordered.  See  Frederick  v.  Tierney, 
54  Cal.  583;  Ournen  v.  Oarrity,  (11,463,)  ante,  118,  decided  February 
25,  1886. 
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<:68  Cal.  688) 

Matthews  v.  Superior  Court  op  Marin  County  and  others.     (No. 

11,292.) 

Filed  February  27.  1886. 

New  Trial— Power  op  Judge  to  Make  Order  Out  of  County  op  Trial. 
The  judge  who  presided  in  court  at  the  trial  of  a  cause  in  another  county 
in  place  of  the  judge  thereof,  who  was  disqualified,  has  authority  to  grant  an 
order  extending  the  time  to  prepare  and  serve  a  statement,  on  motion  for  a 
new  trial,  although  such  order  be  made  in  a  county  other  than  that  in  which 
the  cause  was  tried. 

Department  2.     Application  for  writ  of  review. 

James  F.  Smith,  for  petitioner. 

Hepburn  Wilkins,  for  respondent. 

By  the  Court.  Application  for  a  writ  of  review.  The  cause  of 
Coughran  v.  Matthews,,  the  applicant  for  the  writ  here,  was  appealed 
by  Matthews  to  the  superior  court  of  the  county  of  Marin,  from  a 
judgment  rendered  in  a  justice's  court;  and  the  Hon.  E.  B.  Mahon, 
the  judge  of  the  superior  court  above  named,  being  disqualified  to  try 
the  cause  on  appeal,  the  Hon.  J.  F.  Sullivan,  a  judge  of  the  superior 
court  for  the  city  and  county  of  San  Francisco,  at  the  request  of 
Judge  Mahon,  presided  at  the  trial  of  the  appeal  above  stated.  On 
this  trial  a  verdict  was  returned,  and  judgment  was  rendered  for  the 
plaintiff.  Matthews,  within  the  proper  time,  regularly  gave  notice  of 
his  intention  to  move  for  a  new  trial  on  various  grounds,  among  which 
were  insufficiency  of  the  evidence  to  justify  the  verdict,  and  errors 
of  law  occurring  at  the  trial  and  excepted  to  by  the  defendant.  The 
time  for  defendant  to  prepare  and  serve  a  statement  on  motion  for 
new  trial  was  extended,  by  agreement,  until  the  fourteenth  day  of 
May,  1885,  after  which,  by  order  of  Judge  Sullivan,  the  time  was 
further  extended  to  the  twenty-ninth  of  the  same  month,  and  by 
another  order  of  the  same  judge  the  time  was  again  extended  to  the 
thirteenth  of  June,  1885.  It  does  not  appear  when  the  first  of  these 
orders  was  made  by  Judge  Sullivan,  but  the  second  order  shows  on 
its  face  that  it  was  made  at  San  Francisco.  The  statement  was  pre- 
pared and  served  within  the  time  thus  extended.  To  this  statement 
the  attorney  for  plaintiff  proposed  amendments,  reserving  at  the  same 
time  an  objection  that  the  statement  was  not  served  in  time  as  re- 
quired by  law ;  and  that  no  extension  of  the  time  allowed  by  law  to 
serve  the  statement  was  ever  made  by  the  superior  court  of  Marin 
county,  or  any  judge  thereof,  and  that  the  extensions  granted  by  order 
of  Judge  Sullivan  were  made  by  him  in  the  city  and  county  of  San 
Francisco,  within  which  city  and  county  Judge  Sullivan  had  no 
power  to  grant  such  orders;  and  that  the  said  judge  had  no  power  to 
make  such  orders  except  while  he  was  holding  court  in  Marin  county. 
On  motion  of  plaintiff's  attorney  the  motion  for  a  new  trial  was,  on 
the  twenty-sixth  of  September,  1885,  dismissed.  This  dismissal  was 
ordered  by  the  court,  Judge  Sullivan  presiding. 

It  is  argued  here  that  the  defendant's  motion  for  a  new  trial  was 
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dismissed  on  the  ground  that  the  orders  of  Judge  Sullivan,  made  in 
the  city  and  county  of  San  Francisco,  extending  the  time  to  prepare 
and  serve  the  statement  were  without  authority;  that,  therefore, 
there  was  no  extension  of  such  time  made,  and  the  statement  was 
not  filed  in  time. 

The  order  dismissing  the  motion  is  as  follows: 

"Plaintiff's  motion  to  dismiss  defendant's  motion  for  a  new  trial  having 
been  fully  considered,  and  now  on  this  day  the  court  being  fully  advised,  it 
is  ordered  that  tlie  same  be  and  is  hereby  granted,  and  that  said  motion  for  a 
new  trial  be  dismissed. " 

It  does  not  appear,  in  terms,  in  the  order,  on  what  ground  the 
motion  was  dismissed,  and  it  is  argued  from  this  that  we  must  pre- 
sume that  the  motion  was  granted  on  some  proper  ground.  But  the 
order  refers  to  '' plaintiff* s  motion,**  and  the  only  notice  of  such  mo- 
tion was  the  one  given  in  his  objection  and  grounds  above  stated  to 
the  statement  as  not  in  time,  and  it  is  fair  and  just  to  presume  that 
the  court  dismissed  it  on  such  grounds. 

The  question  then  arises,  is  such  an  order,  made  by  a  judge  of 
another  court,  who  presided  at  the  trial  in  place  of  the  judge  of  the 
court  in  which  the  cause  is  tried,  who  was  disqualified,  made  with- 
out authority,  when  granted  in  a  county  other  than  that  in  which  the 
cause  is  tried?  It  would  be  strange  if  the  law  did  not  give  power 
to  the  judge  who  tried  the  cause  to  make  such  orders.  It  would  be 
bard  on  litigants  if  when  such  orders,  which  are  usually  made  when 
applied  for,  are  needed,  the  judge  who  had  tried  the  cause  should  be 
without  authority  of  law  to  make  them  unless  in  the  county  where 
the  cause  had  been  tried.  If  such  is  the  law,  the  judge  must  leave 
his  own  county  and  visit  the  county  of  trial  to  make  the  simplest 
order  applied  for  in  the  cause.  Such  order,  too,  having  no  relation 
to  the  merits,  but  relating  to  a  mere  matter  of  procedure  to  put  a 
phase  of  the  cause  in  a  condition  to  be  heard. 

The  judge  who  tried  the  cause  is  the  proper  judge  to  settle  the 
statement.  Section  659,  sub.  3,  Code  Civil  Proc.  He  can,  there- 
fore, take  all  necessary  steps  to  have  it  properly  settled.  For  this 
purpose  he  can  extend  the  time  for  its  proper  preparation  for  settle- 
ment. This  power  to  extend  need  not  be  exercised  by  the  judge  in 
court.  Sections  166,  176,  Code  Civil  Proc.  Such  extensions  may 
be  made  by  a  jndge  at  chambers.  Section  166,  Code  Civil  Proc. 
Orders  made  out  of  court  may  be  made  by  the  judge  of  the  court  in 
any  part  of  the  state.  Section  1004,  Code  Civil  Proc.  The  motions 
referred  to  in  section  1004.  just  cited,  which  by  it  are  required  to  be 
made  in  the  county  or  city  and  county  in  which  the  action  is  pend- 
ing, in  our  opinion  refer  to  such  motions  as  must  be  made  and 
heard  in  court,  and  not  to  ex  parte  motions  which  may  be  made  and 
passed  on  at  chambers. 

Jadge  Sullivan,  as  to  this  power  to  extend  time  to  prepare  and 
aerve  a  statement,  was,  in  our  judgment,  invested  with  the  same 
v.lOp.no.2— 9 
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powers  as  the  judge  of  the  court  where  the  cause  was  pending  would 
have  had  if  not  disqualified.  He  was,  as  regards  the  cause  he  had 
tried,  the  judge  of  the.  superior  court  of  Marin  county,  and  could 
make  the  extension  orders  granted  by  him  in  any  part  of  the  state. 
Under  these  circumstances  the  learned  judge  had  no  power  or  juris- 
diction to  dismiss  the  motion  for  a  new  trial.  He  was  vested  with 
jurisdiction  to  settle  the  statement  and  hear  the  motion,  and  he  was 
without  jurisdiction  to  decline  to  do  so. 

The  order  dismissing  the  motion  for  a  new  trial  must  be  quashed 
and  annulled,  and  it  is  so  ordered. 


(2  Cal.  Unrep.  649) 

Childs  V.  Edmunds,  Judge,  etc.  (No.  11,498.) 
Filed  3Iarch  9,  1886. 

Prohibition— Writ  op  Assistance. 

The  enforcement  of  a  writ  of  assistance,  as  against  one  not  a  party  to  the 
action,  cannot  be  restrain ed  by  a  writ  of  prohibition,  as  there  is  in  such  case 
an  adequate  remedy  at  law  by  appeal  from  the  order  granting  the  writ. 

In  bank.  Application  for  writ  of  prohibition  to  restrain  the  en- 
forcement of  a  writ  of  assistance,  obtained  against  petitioner  for  the 
purpose  of  dispossessing  him,  in  a  foreclosure  suit  to  which  he  was 
not  a  party. 

E.  A.  dt  G.  E.  Lawrence,  for  petitioner. 

J.  R.  Brandon,  for  respondent. 

By  the  Court.  The  application  for  a  writ  of  prohibition  in  this 
case  is  denied  for  the  reason  that  petitioner  has  an  adequate  remedy 
by  appeal  from  the  order  complained  of. 


(69  Cal.  80) 

Randall  v.  Hunter.     CNo.  11,237.) 
Filed  March  12,  1886. 

1.  Appeal— Notice  to  Adverse  Party. 

Under  the  Calif ornia  Code  of  Civil  Procedure,  which  required  that  a  notice 
of  appeal  must  be  served  on  the  adverse  part^r*  if  the  reversal  or  modifica- 
tion or  the  judgment  or  order  appealed  from  will  affect  the  interest  of  a  co- 
defendant  in  the  subject-matter  oi  the  appeal,  he  is  an  adverse  party,  upon  an 
appeal  by  another  defendant. 

2.  Same — Service— Default  Judgment  against  Co-Dbfendant. 

In  an  action  against  partners  on  a  partnership  demand,  on  default  by  one  of 
the  defendants,  and  judgment  after  trial  against  the  others,  the  defendant 
making  the  default  is  not  an  adverse  party  to  an  appeal  taken  by  the  other 
defendants,  so  as  to  require  service  of  notice  of  appeal  on  him. 

Department  2.     Appeal  from  superior  court,  county  of  Humboldt. 

J.  D.  H.  Chamberlain,  for  appellant. 

J.  J,  De  Haven  and  S.  M,  Buck,  for  respondent. 

Thornton,  J.  Motion  to  dismiss  appeals.  Randall  sued  Hunter 
and  Gill,  8 s  partners,  on  a  promissory  note  signed  Gill  <&  Hunter. 
Gill  made  no  defense,  and  judgment  passed  against  him  by  default. 
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Hunter  answered,  and  denied  the  execution  of  the  note  by  Gill  & 
Hunter  as  partners,  and  further  alleged  that  the  note  was  executed  to 
plaintiflF  by  Gill  without  the  knowledge  or  consent  of  Hunter;  that  it 
was  not  executed  for  the  use  and  benefit  of  the  firm  of  Gill  &  Hunter,  but 
for  the  individual  use  and  benefit  of  Gill  alone;  that  the  whole  con- 
sideration for  the  note  passed  to  the  sole'  use  of  Gill,  and  none  of  it 
to  the  firm;  that  when  plaintiff  received  this  note  on  its  execution, 
and  paid  to  Gill  the  consideration  therefor,  he  knew  all  the  foregoing 
facts,  and  further  knewthat  the  firm  was  not  to  receive,  apd  did  not 
receive,  any  portion  of  the  consideration  for  said  note. 

On  this  answer,  trial  was  had,  which  resulted  in  a  verdict  against 
Hunter,  and  judgment  was  entered  against  both  defendants, — against 
Gill  on  bis  default,  and  against  Hunter  on  the  verdict.  Hunter  moved 
for  a  new  trial,  which  was  denied.  He  then  appealed  from  the  judg- 
ment, and  from  the  order  denying  his  motion  for  a  new  trial.  The 
notice  of  appeal  was  not  served  on  Gill,  but  on  plaintiff  only.  Plain- 
tiff now  moves  to  dismiss  the  appeals  on  the  ground  of  the  failure  of 
Hunter  to  serve  the  notice  of  appeal  on  his  co-defendant,  Gill. 

By  the  provisions  of  the  statute,  the  notice  required  to  take  an  ap- 
peal must  be  served  on  the  ''adverse party,*'  Code  Civil  Proc.  §  940. 
If  the  reversal  or  modification  of  the  judgment  or  order  appealed  from 
will  affect  the  interest  of  Gill  in  the  subject-matter  of  the  appeal,  he 
would  be  an  adverse  party  within  the  meaning  of  the  section  above 
cited.  Senter  v.  Bernal,  38  Cal.  637;  Thompson  v.  Ellsworth,  1  Barb. 
Gh.  627;  Williams  v.  Santa  Cl.ra  M.  Co.,  5  Pac.  Eep.  85. 

Now,  it  appears  here  that  Gill  has  not  appealed,  and  the  judgment 
appealed  from  was  rendered  against  him  by  default.  If  the  judgment 
as  to  Hunter  is  reversed,  it  would  still  stand  unreversed  as  to  Gill, 
and  therefore  he  would  not  be  affected  by  a  reversal.  If  the  judgment 
is  affirmed,  the  judgment  appealed  from  would  remain  unchanged,  and 
manifestly  Gill's  interest  would  not  be  affected  by  the  judgment  of  af- 
firmance. Whatever  modification  might  be  made  of  the  judgment 
rendered* by  the  court  below,  or  whatever  judgment  might  be  here 
rendered,  the  judgment  by  default  would  still  remain  against  Gill. 

It  is  said  that  if  the  judgment  is  reversed  another  trial  might  re- 
sult in  a  several  judgment  against  Gill,  whereas  the  judgment  against 
him  is  now  a  joint  judgment, — one  against  him  and  Hunter ;  and  that 
he  is  interested  in  preserving  the  joint  judgment  against  him,  and  pre- 
venting a  several  judgment  as  to  him.  But  his  default  admits  that 
he  is  bound  severally  as  well  as  jointly.  If  on  the  trial  which  has 
taken  place  a  verdict  had  passed  in  Hunter's  favor,  a  judgment  by  de- 
fault might  have  been  entered  against  him  (Gill)  severally.  A  reversal 
of  the  judgment  appealed  from  would  not  do  away  with  this  default. 
It  would  only  affect  the  judgment  as  to  Hunter.  As  long  as  the  de- 
fault stands,  whatever  judgment  is  rendered  here  would  not  affect  the 
judgment  against  Gill.  In  this  view  we  do  not  think  Gill  was  an  ad- 
verse party  upon  whom  the  notice  of  appeal  should  have  been  served. 
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Wbat  is  said  above  applies  to  the  appeal  from  the  order  as  well  as 
from  the  judgment. 

It  follows  from  what  has  been  said  herein  that  the  motion  must  be 
denied,  and  it  is  so  ordered. 

We  concur:     McEeb,  J.,  Shabpstein,  J. 
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(19  Nev.  297)  „  ^ir 

State  v.  Ward. 
Filed  March  15,  1886. 

1.  Larceny— Iot>ictment  for  Horse  Stealing. 

In  an  indictment  against  one  accused  of  grand  larceny  of  two  horses,  a  sad- 
dle, and  a  horse  blanket,  it  is  proper  to  include  all  the  articles  stolen  in  the 
same  charge. 

2.  Same— Jury— Intent,  From  What  to  be  Gathered. 

In  a  trial  upon  an  indictment  for  larceny  the  jury  are  to  consider  all  the  evi- 
dence in  order  to  find  the  question  of  intent  in  the  taking.^ 

8.  Same— Facts  as  PRovmo  Intent  to  Permanently  Dbprivb  Ownwr  of  His 
Property. 

The  facts  that  one  took  a  horse  from  the  premises  of  its  owner,  without  the 
latter' s  knowledge  or  consent,  rode  it  for  a  certain  distance,  and  then  aban- 
doned it.  after  removing  and  concealing  the  saddle  and  blanket,  are  sufficient 
to  justify  a  finding  of  intent  to  permanently  deprive  the  owner  of  his  prop- 
erty, although  the  person  charged  has  testified  that  he  expected  some  one  to 
take  the  property  back,  or  that  he  expected  the  animal  to  stray  back.i 

4.  Criminal  Law— Instruction  to  Jury— Refusal  to  Repeat  Substantially 

Same  Instruction. 

The  court  having  once  charged  the  Jury  generally  upon  a  particular  point, 
it  is  not  error  to  decline  to  repeat  the  instruction  in' different  language  at  the 
defendant's  request. 

5.  EviDENCB— Expression  of  Ai.leoed  Confederate— Foundation  for  Evi- 

dence—Error, HOW  Cured. 

The  expressions  of  an  alleged  confederate  not  being  competent  evidence 
against  tne  accused  without  proof  of  conspiracv,  if  such  expressions  are 
admitted  without  such  a  foundation  being  first  laid,  the  error  is  cured  by 
^subsequent  evidence  of  the  conspiracy! 

Appeal  from  jadgment  of  Fourth  judicial  district  court,  Elko 
county,  upon  a  verdict  convicting  the  defendant  of  grand  larceny. 

J.  H.  Rand,  for  appellant.  » 

The  Attorney  General,  for  the  state. 

Leonard,  J.  Appellant  was  convicted  of  the  crime  of  grand  lar- 
ceny. He  was  jointly  indicted  with  John  Hennessy,  but  had  a  sepa- 
rate trial. 

1.  The  demurrer  to  the  indictment  was  properly  overruled.  The 
indictment  did  not  charge  the  commission  of  two  distinct  offenses, 
to-wit,  grand  and  petit  larceny.  The  charge  was  that  defendants 
willfully  and  feloniously  stole,  took,  carried,  led,  and  drove  away  two 
horses,  described,  of  the  value  of  $150,  and,  at  the  same  time  and 
place,  willfully  and  feloniously  stole,  took,  and  carried  away,  together 
with  the  said  two  horses,  one  saddle,  of  the  value  of  $25,'  and  one 
blanket,  of  the  value  of  $8,  all  the  property  of  W.  B.  Gibbs.  The 
stealing  of  the  horses,  saddle,  and  blanket  at  the  same  time  and  place 
constituted  but  one  crime,  and  but  one  offense  was  charged.    A  trial 

^  See  note  at  end  of  case. 
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and  acquittal  upon  an  indictment  charging  larceny  of  the  horses  only 
would  have  been  a  bar  against  a  prosecution  for  stealing  the  saddle 
and  blanket.  Waters  v.  People,  104  111.  544;  State  v.  McCormack, 
8  Or.  236. 

2.  It  is  strenuously  urged  that  the  court  erred  in  refusing  to  grant 
a  new  trial  by  reason  of  alleged  misconduct  of  the  jury  in  separat- 
ing, without  leave  of  the  court,  after  retiring  to  deliberate  upon  their 
verdict,  and  in  talking  with  persons  not  members  of  the  jury,  by 
which  misconduct  appellant  was  prevented  from  having  a  fair  con- 
sideration of  his  case.  The  affidavits  in  support  of  the  claim  of 
misconduct  are  numerous,  and  those  against  it  are  equally  so.  We 
have  examined  them  carefully,  but  shall  not  undertake  the  task  of 
reviewing  them  iu  detail.  It  is  undoubtedly  the  law  that  the  defend- 
ant in  any  criminal  case  is  entitled,  as  a  matter  of  right,  to  require, 
in  the  iirst  instance,  a  compliance  with  the  ordinary  forms  of  law  to 
secure  him  a  fair  and  impartial  trial;  and  if  the  provisions  of  law 
intended  for  his  security  are  disregarded,  he  may  require  satisfactory 
evidence  from  the  state  that  he  has  not  been  injured  by  reason  of 
such  non-compliance.  Conceding  that  there  was  a  separation,  and 
that  the  wife  of  one  of  the  jurors  spoke  to  her  tiusband  in  the  presence 
of  three  other  jurors,  but  not  about  the  case;  and  that,  under  the 
circumstances  shown,  the  burden  of  proving  that  there  was  no  preju- 
dice to  appellant  resulting  from  the  irregularities  complained  of  was 
upon  the  state, — we  feel  certain  that  the  court  did  not  err  in  refusing 
a  new  trial  upon  this  ground.  The  showing  made  by  the  state  con- 
vinced the  court  below,  as  it  does  us,  that  there  was  no  tampering 
with  any  juror;  that  no  juror  had  any  communication  with  any  per- 
son other  than  a  juror  in  relation  to  the  case,  or  received  any  impres- 
sions except  those  derived  from  the  trial.  State  v.  Jones,  7  Nev.  413; 
Davis  V.  State,  3  Tex.  App.  101;  State  v.  Harris,  12  Nev.  421. 

3.  It  is  contended  that  the  court  erred  in  giving  and  refusing  cer- 
tain instructions  to  the  jury.  Appellant,  when  testifying  as  a  wit- 
ness in  his  own  behalf,  admitted  that  he  and  Hennessy  went  from 
Wells,  on  the  Central  Pacific  Eailroad,  to  the  ranch  of  Gibbs,  about 
15  miles  distant,  according  to  a  previous  arrangement  so  to  do;  and 
at  about  9  o'clock  iu  the  evening,  without  consent  of  the  owner,  took 
the  two  horses,  saddle,  and  blanket  described  in  the  indictment  from 
the  premises  where  they  were  kept,  rode  them  to  a  place  about  20 
miles  from  the  state  line,  and  then  returned  to  a  point  12  miles  from 
Toano  and  the  railroad,  where  they  took  the  saddles  from  the  horses, 
left  them  in  the  sage-brush  beside  the  road,  and  abandoned  the  en- 
tire property.  He  testified  that  neither  he  nor  Hennessy  intended  to 
steal  the  property;  that  they  only  took  it  to  use  three  or  four  days, 
to  enable  them  to  leave  the  state;  that  the  intention  was  that  it 
should  be  returned  to  Gibbs ;  that  he  made  an  arrangement  with  one 
Jack  Thomas,  at  Wells,  the  night  before  the  property  was  taken,  to 
meet  him  and  Hennessy  near  Six  Mile  canon,  and  take  the  property 
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back  to  Gibbs;  that  Thomas  did  not  meet  them  as  agreed,  and  not 
HFishing  to  ride  the  horses  into  Toano,  they  left  the  propert5^,  think- 
ing Thomas  would  get  it,  and  if  he  failed  to  do  so,  the  horses  would 
go  home  anyway. 

The  court  instructed  the  jury  that  if  they  were  satisfied,  beyond  a 
reasonable  doubt,  that  appellant,  in  connection  with  Hennessy,  took 
the  horses  with  the  intention  of  permanently  depriving  the  owner  of 
his  property,  and  without  intending  to  return  them,  it  was  a  felonious 
intent,  and  they  should  find  him  guilty ;  that  if  he  took  them  with 
the  intention  of  using  them  temporarily  only,  and  then  returning 
them  to  their  owner,  he  was  not  guilty;  that  in  order  to  justify  the 
jury  in  convicting  appellant,  it  was  not  necessary  they  should  find 
that  be  intended  to  convert  the  property  to  his  own  use,  that  is,  to 
keep  it  permanently  himself,  or  dispose  of  it  to  others;  that  the  jury 
were  to  determine  whether  or  not  he  made  any  arrangement  with 
Thomas  to  take  the  horses  back,  but  that  such  arrangement,  if  made, 
would  amount  to  nothing,  unless  entered  into  in  good  faith,  and  ap- 
pellant really  and  honestly  believed,  at  the  time  he  took  the  property, 
that  Thomas  would  meet  him  and  take  the  horses  back  to  the  owner; 
that  if  he  took  them  with  the  intention  of  permanently  depriving  the 
owner  of  them,  and  without  really  intending  to  return  them,  a  subse- 
quent abandonment  of  them,  and  allowing  their  owner  to  recover 
them  again,  would  not  prevent  such  taking  from  being  grand  larceny. 
On  behalf  of  appellant  the  court  charged  the  jury  that  they  should 
acquit  unless  they  believed  from  the  evidence  admitted  that  appellant, 
when  he  took  the  property,  intended  to  deprive  the  owner  of  the  same 
permanently. 

From  these  instructions  it  is  urged  that  "the  jury  might  have  un- 
derstood that,  in  order  to  escape  a  verdict  of  guilty,  it  was  necessary 
that  appellant  should  have  intended  to  return  the  horses  to  the  pos- 
session of  Gibbs,  and  that  such  is  not  the  law."  It  is  not  claimed 
that  it  was  error  to  tell  the  jury  that  "the  appellant  was  not  guilty 
if  he  took  the  horses  with  the  intention  of  returning  them  to  their 
owner,  after  a  temporary  use, "  as  he  had  testified  his  intention  was. 
That  was  good  law,  and  favorable  to  him.  It  was  in  perfect  accord 
with  appellant's  theory  of  the  case;  and  if  his  counsel  thought  that 
from  the  court's  instruction,  although  correct  so  far  as  it  went,  the 
jury  might  think  it  was  necessary  that  appellant  should  have  in- 
tended to  return  the  property,  and  that  such  was  not  the  law,  he 
should  have  asked,  in  plain  language,  an  instruction  covering  the 
point  now  made. 

In  order  to  find  appellant  guilty,  the  jury  were  bound  to  believe, 
from  all  the  evidence,  that  he  intended  to  deprive  the  owner  perma* 
nently  of  his  property.  The  juiry  did  not  believe  that  appellant  in- 
tended to  return  it.  Having  discarded  that  theory,  the  intentio^^ 
had  to  be  gathered  from  acts  alone!  Now,  it  may  be  that  a  person 
might  take  another's  property,  and  carry  it  away,  without  intending 
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to  return  it,  bat  without  intending  a  permanent  deprivation.  His 
acts,  including  his  treatment  of  the  property,  and  the  circumstances 
surrounding  the  taking,  might  show  the  latter  intention  in  the  ab- 
sence of  the  former.  JBut  since  the  jury,  after  discarding  appellant's 
alleged  intention,  had  to  decide,  by  acts  alone^  as  to  his  real  inten- 
tion at  the  time  of  taking;  and  since  he  is  presumed  to  have  in* 
tended  the  natural  consequences  of  his  acts,  in  the  absence  of  an 
intention  to  return  the  property, — if  the  jury  were  satisfied,  beyond 
a  reasonable  doubt,  that  he  used  the  property  in  such  a  manner  that 
the  owner  would  be  likely  to  be  permanently  deprived  of  it,  the  pre- 
sumption is  that  he  intended  to  so  use  it,  and  the  burden  was  upon 
him  to  rebut  such  presumption  by  competent  evidence.  So  the  jury 
were  charged  by  appellant's  eleventh  instruction,  which  declared  the 
law  correctly  in  case  he  did  not  intend  to  return  the  property. 

It  is  contended,  also,  that  the  court  erred,  in  refusing  to  give  in- 
structions 2,  6,  7,  8,  and  9  asked  by  appellant.  Every  correct  prin- 
ciple of  law  embodied  in  the  second  request  was  given  by  the  court  in 
other  instructions.  But  it  contained  the  following,  which  was  prop- 
erly refused:  "*  ♦  ♦  and  if,  from  all  the  evidence,  the  jury  have 
a  reasonable  doubt  whether  or  not  defendant  intended  to  steal  the  prop- 
erty, or  any  part  thereof,  or  only  to  use  it  for  a  limited  period  of 
time,  and  then  allow  it  to  return,  or  be  returned,  to  the  owner,  then 
you  should  acquit  the  defendant."  That  would  have  been  a  charge 
to  acquit  if  they  found  that  he  intended  to  use  the  property  tempora- 
rily, and  then  abandon  it,  after  several  days'  use,  a  long  distance  away, 
regardless  of  whether  he  expected,  or  had  reason  to  expect,  that  the 
owner  would  recover  it  in  the  natural  course  of  events,  or  at  all.  In 
regard  to  this  it  is  enough  to  say  that  from  such  intended  use,  aban- 
donment, reckless  exposure  to  loss,  and  other  facts  in  the  case,  a  jury 
might  well  find  an  intention  to  permanently  deprive  the  owner  of  his 
property;  and  it  was  not  for  the  court  to  say  that  a  permanent  dep- 
rivation was  not  intended,  simply  because  appellant's  primary  inten- 
tion was  to  use  it  temporarily,  and  then  forsake  it,  if  such  it  was. 

By  the  sixth  instruction  the  court  was  asked  to  charge  that  appel- 
lant was  entitled  to  anacquital  unless  the  jury  were  satisfied,  beyond 
a  reasonable  doubt,  that  he  and  Hennessy  "intended  to  assume  prop- 
erty in  the  property  taken,  or  some  portion  thereof,  or  to  perma- 
nently deprive  the  owner  of  his  property,  or  some  part  thereof."  As 
before  stated,  in  several  other  instructions,  the  court  had  properly 
chargeu  concerning  the  intent  necessary  to  constitute  larceny,  and 
that  was  sufficient.  When  the  wrongful  taking  and  asportation  are 
admitted,  as  in  this  instance,  the  state's  case  is  made  out  upon  proof 
of  a  felonious  intent  at  the  time  of  taking ;  and  the  intent  is  felonious 
when  the  purpose  is  to  deprive  the  owner  permanently  of  his  prop- 
erty, no  matter  by  what  means,  whether  *'by  assuming  property  in 
the  property,"  or  otherwise. 

The  seventh  request  is  as  follows : 
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"The  jury  are  instructed  that  if  they  believe,  from-  the  evidence  in  the 
case,  the  defendant  Ward  and  his  co-defendant  Ilennessy  went  to  the  prem* 
ises  of  W.  B.  Gibbs,  in  the  nighttime,  and  took  away  tlierefrom  the  property 
described  in  the  indictment,  for  tlie  purpose  of  riding  the  horses,  blanket, 
and  saddle  to  some  place  near  the  Central  Pacific  Railroad,  and  then  to  leave 
the  horses,  blanket,  and  saddle  at  such  point,  and  where  the  owner  would 
probably  recover  his  property;  and  not  intending  to  return  the  said  property, 
or  any  part  thereof,  to  the  possession  of  the  owner,  themselves,  but  not  in- 
tending to  make  any  further  use  of  said  property,  or  to  permanently  deprive 
^he  owner  of  his  ownership  in  his  property,  or  the  use  thereof, — then  the  de- 
fendant is  not  guilty  of  the  offense  chasged  in  the  indictment,  and  it  is  your 
duty  to  acquit,  and  upon  the  question  of  intent  the  defendant  is  entitled  to 
the  benefit  of  every  reasonable  doubt." 

This  instruction  was  ingeniously  written,  but  it  was  properly  re- 
fused. It  was  misleading,  and  instead  of  enlightening  the  jury  it 
would  have  confused  them.  The  only  evidence  in  the  case  that  would 
have  justified  an  instruction  upon  the  theory  that  they  intended  to 
leave  the  property  anywhere  was  the  fact  itself  that  it  was  left  or 
abandoned  about  12  miles  from  Toano,  and  from  the  railroad ;  al- 
though appellant  testified  that  they  did,  not  intend  to  leave  it,  but  did 
intend  to  send  it  back  by  Thomas,  and  that  the  abandonment  wds  an 
afterthought.  It  is  urged  by  the  attorney  general  that,  under  such 
circumstances  appellant  was  not  entitled  to  an  instruction,  otherwise 
correct,  upon  the  theory  that  defendants  intended  to  leave  the  prop- 
erty; that  appellant  knew  his  intention,  and^having  stated  it,  he  was 
not  entitled  to  an  instruction  upon  the  theory  of  subsequent  aban- 
donment. We  shall  not  stop  to  consider  this  question;  nor  shall  we 
consider  whether  appellant  could  take  property  as  this  was  taken,  for 
the  purpose  stated  in  the  instruction,  with  no  intention  of  returning 
it,  or  having  it  returned,  bat  intending  to  leave  it  a  long  distance 
away,  where  the  owner  would  probably  recover  it,  without  intending 
to  permanently  deprive  the  owner  of  it ;  whether  a  probability  of  re- 
covery, dependent  upon  chance  and  the  vigilance  and  industry  of  the 
owner,  is  sufficient  in  law  to  relieve  appellant  of  the  imputation  of 
a  felonious  intent.  But  we  do  not  hesitate  to  say  that,  in  such  a 
case,  the  finding  of  a  jury  that  a  permanent  deprivation  of  property 
was  intended  is  supported  by  the  facts  stated.  State  v.  Davia,  38 
N.  J.  Law,  178;  State  v.  Slingerland,  7  Pac.  Rep.  280. 

There  was  no  testimony  to  the  effect  that  "the  owner  would  prob- 
ably recover  the  property"  if  left  where  it  was  abandoned,  12  miles 
from  Toano,  or  that  appellant  had  good  reason  to  think  it  would  be 
recovered.  He  testified  that  he  thought  the  horses  would  go  home, 
but  that  did  not  tend  to  show  any  fact  from  which  the  jury  could  say 
there  was  any  probability  that  the  owner  would  recover  them.  Gibbs, 
the  owner,  stated  that  the  horses  were  born  and  raised  in  the  vicinity 
of,  and  were  accustomed  to,  his  ranch.  In  eight  or  ten  days  after 
they  were  taken  they  were  found  by  Gibbs  at  his  ranch.  But  there 
was  no  evidence  that,  as  a  rule,  horses  turned  loose,  as  far  away  aa 
these  were,  would  go  home,  or  that  these  would  probably  do  so» 
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Again,  as  before  stated,  the  only  evidence  that  defendants  intended  to 
leave  the  property  anywhere  was  the  fact  that  it  was  left  at  a  place 
about  12  miles  from  Toano.  Upon  this  state  of  facts  it  would  have  been 
misleading  to  have  charged  the  jury  upon  the  hypothesis  that  '*they 
took  the  property  for  the  purpose  of  riding  it  to  some  place  near  the 
railroad,  and  then  to  leave  it  at  such  point,  and  where  the  owner  would 
probably  recover  it."  The  statement  should  have  accorded  with  the 
facts.  As  to  the  place  to  which  they  intended  to  ride,  and  there  to 
leave  the  property,  the  jury  should  have  been  limited  to  the  place 
where  it  was  left.  There  may  have  been  many  points  "near  the  rail- 
road" from  which  it  would  have  been  much  more  probable  that  the 
owner  would  recover  his  property  than  from  the  place  where  it  was 
left,  and  the  language  of  the  instruction  permitted  the  jury  to  in- 
clude such  points  as  the  place  where  defendants  intended  to  leave  the 
property. 

The  eighth  request  was  to  the  effect  that  "if  the  jury  found  defend- 
ant took  and  rode  the  property  to  some  point  near  the  line  of  the 
Central  Pacific  Railroad,  and  voluntarily  abandoned  it,  and  did  not 
intend  to  make  any  further  use  thereof,  they  should  consider  that 
fact  as  a  circumstance  in  determining  the  motive  of  the  defendant  in 
taking  it."  It  would  have  been  uncertain  which  of  the  several  facts 
enumerated  the  jury  were  to  consider  as  a  circumstance;  but  con- 
ceding that  the  fact  referred  to  was  the  last  one  mentioned,  the  jury 
might  have  concluded  that  an  intent  at  the  time  of  abandonment, 
instead  of  at  the  time  of  taking,  to  make  no  further  use  of  the  prop- 
erty, was  a  circumstance  for  them  to  consider.  This  instruction  is 
objectionable,  also,  for  the  reasons  last  expressed  concerning  appel- 
lant's seventh  request.  In  determining  appellant's  intent,  it  was 
the  jury's  duty  to  consider  all  the  evidence  in  the  case,  and  so  they 
were  instructed.  But,  without  considering  the  objections  to  this 
request  already  stated,  it  must  be  admitted  that  if  the  court  erred 
in  refusing  to  give  it,  then,  after  charging  the  jury  to  consider  all 
the  facts  in  the  case,  it  would  have  been  equally  the  court's  duty  to 
give  others,  if  asked,  upon  every  important  circumstance  disclosed 
at  the  trial,  and  explanatory  charges  for  the  other  side.  There  must 
be  an  end  to  the  giving  of  instructions,  and  the  tendency  of-  courts  is 
to  give  too  many. 

We  agree  with  the  supreme  court  of  Missouri : 

"A  few  plain  propositions,  embracing  the  law  upon  the  facts  of  the  case, 
are  greatly  to  be  preferred,  in  every  case,  to  a  long  string  of  instructions, 
running  into  each  other,  and  involved  in  intricacies,  requiring  as  much 
elucidation  as  the  facts  of  the  case  themselves."  State  v.  Mix,  15  Mo.  113. 
.  "This  court  will  not  reverse  the  judgment  of  the  court  below  for  the  re- 
fusal to  give  instructions,  provided  it  appears  from  the  record  that  the  law  of 
the  case  has  been  laid  down  properly  and  fairly  by  the  court  in  instructions 
which  it  did  give  to  the  jury.  Instructions  are  to  enable  the  jury  to  under- 
stand the  law  of  the  case.  A  few  short,  pithy,  sententious  instructions,  em- 
bodying the  law  of  the  case,  will  always  be  better  understood,  and  will  have 
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more  effect  upon  the  triers  of  fact,  than  a  long  list  of  instructions  loaded 
with  words,  generally  so  involved  that  it  tends  to  confuse  rather  than  con- 
duct the  jury  to  a  proper  conclusion."     State  v.  Floyd,  Id.  250. 

In  this  case,  where  the  only  question  of  fact  was  as  to  appellant's 
intention  at  the  time  the  property  was  taken,  the  instructions  given 
and  refused  cover  26  pages  of  the  transcript.  "In  charging  the  jury 
it  should  be  the  aim  of  the  court  not  to  give  undue  prominence  to 
any  phase  of  fact  which  the  testimony  tends  to  establish.  If  there 
be  apparent  incompleteness  or  weakness  of  proof  on  any  of  the  con- 
troverted issues  in  the  cause,  counsel  will  usually  dwell  on  this  in  • 
argument.  *  ♦  ♦  But  when  parties  ask  a  charge  which  isolates 
certain  enumerated  facts  or  circumstances,  real  or  supposed,  and 
invoke  the  instruction  of  the  court  on  these,  as  circumstances 
especially  to  be  weighed  in  the  cause,  the  usual  result  is  to  gite  such 
facts  and  circumstances  great,  if  not  undue,  prominence  before  the 
jiiry ;  and  if  given,  the-  charge  should  be  accompanied  with  a  fair  and 
candid  statement  of  any  facts  and  circumstances  which  point  to  the 
opposite  conclusion.  Less  than  this  is  apt  to  leave  on  the  minds  of 
the  jury  an  impression  that  the  convictions  of  the  presiding  judge 
incline  in  favor  of  the  party  such  instructions  are  supposed  to  benei 
fit;  and  the  supposed  bias  is  none  the  less  patent  and  apparent, 
even  though,  in  giving  such  charge,  the  court  adds :  *  These  circum- 
stances are  to  be  considered  with  the  other  evidence  in  the  case.'/* 
Durrett  v.  State, -62  Ala.  441;  and  see  Castro  v.  lilies,  22  Tex.  503; 
McCartney  v.  McMnllen,  38  111.  240;  Blankemhlp  v.  Douglas,  26 
Tex.  230;  State  v.  Homes,  17  Mo.  379;  Carroll  v.  PauVs  AdniW,  16 
Mo.  241,  242. 

The  same  reasoning  applies  to  appellant's  tenth  request. 

As  to  the  ninth  it  is  sufficient  to  say  that,  admitting  the  proposition 
therein  stated  to  be  correct  as  a  legal  principle,  it  was  entirely  inap- 
plicable to  the  facts  of  this  case,  in  view  of  the  many  suspicious  facts 
and  circumstances  disclosed  by  the  evidence. 

The  instruction  found  on  page  63  of  the  transcript,  refused  by  the 
court,  should  not  have  been  given.  It  was  the  province  of  the  jury, 
and  not  the  court,  to  say  what  credit  should  be  given  to  appellant's 
testimony.  The  court  treated  the  entire  page  as  one  request,  and  we 
have  no  means  of  knowing  that  it  was  error  to  do  so.  We  think  the 
jury  was  fairly  instructed. 

4.  W.  J.  Brown,  a  witness  for  the  state,  who  lived  about  18  miles 
from  Wells,  and  30  miles  from  Gibbs'  ranch,  testified  that  on  the  day 
after  the  property  was  taken  he  saw  appellant  and  Hennessy  at  his 
place,  where  they  got  breakfast  and  fed  their  horses, — those  described 
in  the  indictment.  Witness  was  asked  '*if  he  heard  Hennessy  say 
what  they  were  doing.**  It  was  admitted  that  appellant  was  not  pres- 
ent, and  his  counsel  objected  to  the  question  because  "no  foundation 
had  been  laid  to  bind  Ward  by  Hennessy's  declaration;  that  no  con- 
spiracy had  been  shown,  and  the  offense,  if  any,  had  been  consum- 
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mated.**  The  objections  were  overruled,  and  the  witness  answered 
that,  to  the  best  of  his  recollection,  Hennessy  said,  "*  We  are  going  out 
to  fetch  in  some  mavericks;'  though  he  might  have  said,  '/am  going 
out.'"     Witness  afterwards  said : 

"I  had  asked  Hennessy  wliat  they  intended  to  do.  I  have  a  few  head  of 
cattle,  and  I  asked  him  if  he  intended  to  bother  them.  Hennessy  said,  <  No;  * 
that  I  wiis  a  poor  man,  and  had  worked  hard  for  what  I  had,  and  they  would 
not  bother  my  stock.  Hennessy  said,  first,  they  would  not  bother  my  stock. 
Ward  then  came  in,  and  Hennessy  said  again,  in  his  presence,  that  they 
would  not  bother  ray  stock.     Ward  said  nothing." 

At  the  trial  appellant  did  not  pretend  that  they  were,  in  fact,  hunt- 
ing mavericks. 

It  is  claimed  by  the  state  that  this  testimony  was  material  as  tend- 
ing to  show  that  Heimessy's  object  was  to  divert  suspicion  from  both 
defentiants.  We  are  of  the  same  opinion,  and  it  becomes  necessary, 
therefore,  to  decide  whether  this  declaration,  made  in  the  absence  of 
appellant,  was  admissible  as  against  the  latter.  "In  cases  of  crimes 
perpetrated  by  several  persons,  when  once  the  conspiracy  or  combina- 
tion is  established,  the  act  or  declaration  of  one  conspirator  or  ac- 
complice, in  the  prosecution  of  the  enterprise,  is  considered  the  act 
or  declaration  of  all,  and  therefore  imputable  to  all.  All  are  deemed 
to  assent  to,  or  command,  what  is  said  or  done  by  any  one  in  further- 
ance of  the  common  object."  Whart.  Crim.  Ev.  §  698;  3  Greenl. 
Ev.  §  94;  Hannon  v.  State,  5  Tex.  App.  550. 

If,  as  claimed;  the  declaration  in  question  was  not  strictly  admis- 
sible at  the  time  it  was  received,  because  the  conspiracy  had  not  been 
fully  shown,  its  admission  was  not  a  reversible  error,  since  the  con- 
spiracy was  shown  subsequently.  Whart.  Crim.  Ev.  §§  698,  698a; 
3  Greenl.  Ev.  §  92;  Scott  v.  State,  30  Ala.  509;  Avery  v.  State,  10 
Tex.  App.  210;  State  v.  Cardnzn,  11  S.  C.  237. 

The  evidence,  including  the  testimony  of  appellant,  shows  a  con- 
spiracy, and  Hennessy's  declaration  wsts  admissible,  if  it  was  made 
while  the  conspiracy  was  pending,  and  in  furtherance  of  the  common 
design.  Upon  this  point  it  is  enough  to  say  that,  at  the  time  the 
declaration  was  made,  they  were  engaged  in  carrying  out  what  they 
had  previously  agreed  to  do.  They  had  agreed,  not  only  to  take  the 
horses,  etc.,  but  to  ride  them  three  or  four  days,  to  some  place  near 
the  eastern  part  of  the  state,  where  they  could  safely  take  the  cars. 

In  Scott  V.  State,  supra,  the  court  said: 

"The  strongest  argument  for  the  plaintiff  in  error  against  admitting  as 
evidence  against  him  th^  payment  of  double  toll  by  West,  is  that  the  pay- 
ment was  made  after  the  larceny  of  the  watch  was,  in  legal  contemplation, 
complete  as  to  West.  ♦  ♦  *  Conceding  that  the  payment  of  double  toll  was 
made  after  West  had  done  enough  to  authorize  his  conviction  for  the  larceny 
of  the  watch,  yet  there  is  evidence  which  conduces  strongly  to  show  that  it 
was  made  'while  the  conspiracy  wa^ pending,  and  in  furtherance  of  the  com- 
mon design.'  The  evidence  justifies  the  conclusion  that  theconspiracry  between 
West  and  the  plaintiff  in  error  was  not  confined  to  the  mere  felonious  taking 
and  carrying  away  of  the  watch,  but  extended  to  a  division  of  the  profits  of 
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the  larceny  at  a  meeting  to  be  held  between  them  at  another  place  as  sooa  as 
convenient.  Having  given  to  their  conspiracy  that  extent,  neither  of  them, 
when  indicted,  has  the  right  to  call  upon  the  court  to  diminish  its  extent  for 
the  purpose  of  relieving  him  from  any  of  its  consequences."  See,  also,  State 
V.  iJrant,  76  Mo.  2^5;  Miller  v.  Dayton,  57  Iowa,  429;  S.  0. 10  K.  W.  Rep. 814; 
State  V.  Brown,  7  Or.  207. 

The  court  did  not  err  in  admitting  Hennessy's  declaration. 

5.  After  appellant  had  testified  that  he  and  Hennessy  took  the 
property  merely  lor  the  purpose  of  riding  it  three  or  four  days  to  en- 
able him  to  leave  the  state,  but  that  they  did  not  intend  to  steal ; 
that  the/  expected  Thomas  would  come  and  return  the  property  to 
Gibbs;  that  he  told  Brown  they  were  getting  away  from  trouble  at 
Wells,  e:c., — he  was  asked  by  his  attorney  "why  it  was  he  did  not 
leave  Wells  on  the  train.".  The  state  objected  to  the  question,  and 
appellant's  attorney  stated  that — 

"In  connection  with  said  question  he  proposed  to  prove  that  defendant  had 
contracted  a  number  of  debts,  aggregating  a  large  sum  of  money;  that  he  had 
paid  out  all  the  money  he  had,  and  had  nothing  wherewith  to  pay  the  debts; 
that  he  had  been  told  and  believed  his  creditors  at  Wells  intended  to  attach 
and  take  away  from  him  every  cent  lie  could  make;  that  he  intended  to  go 
out  of  the  state,  and  secure  employment,  and  thereby  make  sufficient  money 
to  pay  the  just  claims  against  him;  that  he  did  not  believe  he  could  ever 
pay  his  creditors  if  continually  sued  and  harassed  by  them;  that  he  intended 
to  leave  on  the  east-bound  train,  but  when  the  train  arrived  at  Wells  he  saw 
the  constable  and  justice  watching  the  train,  and  thought  he  would  be  ar- 
rested, and  brought  back  as  an  absconding  debtor,  if  he  boarded  the  train; 
that  he  knew  of  several  instances  where  parties  owing  money  had  attempted 
to  leave  the  state,  and  had  been  arrested  and  brought  back;  that  he  con- 
cluded he  could  not  safely  leave  Wells  on  the  train,  and  he  and  Hennessy 
agreed  to  get  horses,  and  ride  them  to  some  point  near  the  eastern  border  of 
the  state,  where  they  could  safely  take  the  train  and  depart." 

It  is  admitted  that  the  reasons  oflfered  were  no  excuse  for  taking 
the  property,  but  it  is  said  that  since  his  defense  was  that  he  took  it, 
not  intending  to  steal  it,  but  only  to  ase  it  in  getting  out  of  the  state, 
he  had  the  right  to  explain  why  he  did  not  go  away  in  the  usual  man- 
ner, on  the  cars.  A  man  may  be  guilty  of  larceny  without  intending 
to  appropriate  the  property  permanently  to  his  own  use.  Appellant 
was  guilty  if  he  intended,  at  the  time  of  the  taking,  to  deprive  the 
owner  of  it  permanently.  If  the  jury  had  believed  that  he  was  afraid 
of  being  arrested  and  brought  back,  although  from  the  proposed 
showing  his  fear  was  groundless,  his  testimony  would  have  shown 
why  he  went  over  the  country  on  horseback  instead  of  traveling  by 
rail;  just  as  it  would  if  be  had  said  he  did  not  go  on  the  cars  because 
he  had  no  money  to  buy  a  ticket,  or  because  car-riding  made  him 
sick,  or  because  he  was  afraid  the  cars  would  run  off  the  track ;  but 
whether  in  taking  the  horses,  no  matter  why,  he  was  guilty  of  lar- 
ceny, would  still  have  depended  upon  whether  he  intended  to  deprive 
t&e  owner  of  them  permanently,  although  he  would  not  have  taken 
them  at  all  if  he  had  not  feared  arrest ;  and  in  deciding  upon  his  in- 
tent the  jury  would  have  been  obliged  to  judge  from  facts  and  cir- 
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cumstances  outside  of  the  reason  why  he  did  not  go  by  rail.  A  be- 
lief by  the  jury  that  he  would  have  gone  away  on  the  cars,  and  would 
not  have  taken  the  horses,  if  he  had  not  feared  arrest,  would  not 
have  tended  to  show  that,  since  he  could  not  go  by  rail,  he  did  not 
intend  to  deprive  the  owner  permanently  of  his  property  and  also  to 
depart  from  the  state. 

The  record  discloses  no  reversible  error,  and  the  order  and  judg- 
ment appealed  from  are  affirmed. 

NOTD. 

Every  person  is  presumed  to  have  intended  that  which  his  acts  indicate  his  intention 
to  have  been.    People  v.  Langton,  (Cal.)  7  Pac.  Rep.  843. 

When  the  intent  is  the  gist  of  the  crime,  the  presumption  that  every  sane  man  con- 
templates and  intends  the  necessary,  natural,  and  probable  consequences  of  his  own 
acts,  though  a  very  important  circumstance  in  making  the  proof  necessary  upon  this 
point,  is  not  conclusive,  nor  alone  sufficient  to  convict,  ana  should  be  supplemented 
by  other  testimony  to  avoid  a  reasonable  doubt.  People  v.  Sweeney,  (Mich.)  22  N.  W. 
Rep.  50. 

No  man  is  to  be  punished  as  a  criminal  unless  his  intent  is  wrong,  and  such  wrong 
intent  must  be  followed  by  a  wicked  act  to  give  it  force  and  effect.  If  one  intends  to  do 
what  he  is  conscious  the  law  forbids  no  other  evil  intent  need  be  shown.  In  such  case 
the  law  infers  the  intent  to  defraud  f^om  the  act.    U.  S.  v.  Houghton,  14  Fed.  Rep.  544. 

When  the  proof  shows  that  an  unlawful  act  was  done,  the  law  presumes  the  intent, 
and  proof  or  the  act  being  a  violation  of  law  is  proof  of  the  intent.  U.  S.  v.  Bald- 
ridge,  11  Fed.  Rep.  552. 

The  intent  with  which  a  criminal  act  is  committed  need  not  beshown  by  direct  proof, 
but  it  may  be  inferred  from  what  tlie  party  does,  and  also  from  all  the  facts  and  circum- 
stances under  which  the  act  complained  of  was  committed,  as  disclosed  by  the  evidence. 
State  V.  William.s,  (Iowa,)  24  N.  W.  Rep.  52. 

Evidence  of  the  acts  and  doings  of  the  person  accused,  of  a  kindred  character  to  those 
charged,  are  admissible  to  show  intent.     U.  S.  v.  Snyder,  14  Fed.  Rep.  554. 

On  an  indictment  for  the  larceny  of  lost  goods,  evidence  may  be  admitted  to  show 
what  the  defendant  said  and  did  about  theproperty  and  his  possession  of  it,  subsec^uently 
to  the  original  finding  and  taking,  for  the  purpose  of  proving  the  intent  with  which  the 
accused  originally  took  the  property  into  his  i>ossession  at  the  time  of  finding  it.  Com. 
V.  Titus,  IIG  Mass.  42. 

It  was  held  in  Dunawav  v.  People,  110  111.  333,  that  where  one  person  shoots  at  an- 
other, and  kills  a  third,  tliat  he  may  be  convicted  of  an  assault  with  intent  to  kill  such 
third  person.  The  court  cite,  as  to  the  same  effect,  Walker  v.  State,  8  Ind.  290;  Calla- 
han V.  State,  21  Ohio  St.  306 ;  Perry  v.  People,  14  111.  496 ;  and  Vandermark  v.  People^ 
47  111.  122. 


Digitized  by 


Google 


Kan.]  KOBLE  V.  bowman.  143 


8UPREMB  COURT  OF  KANSAS. 

(35  Kan.  16)  

Noble  v.  Bo^vman  and  others. 
,  Filed  March  5, 1886. 

Dahntshment— Sureties— Liability  of  Garnishee. 

M.  owed  $165  either  to  A.  or  to  N.;  and  O..  in  an  action  against  A.,  claim- 
ing that  the  debt  was  due  to  .A.;  garnished  M.,  and  the  court  ordered  M.  to 
pay  the  money  into  court.  N.,  however,  claimed  the  money  as  the  creditor 
of  M.,  and  M.,  not  Icnowingto  whom  he  was  liable,  and  wishing  to  leave  the 
state,  entered  into  an  agreement  with  A.  and  N.  and  B.  and  others  that  he 
should  pay  the  money  to  B.,  and  that  B.  should  retain  the  same  until  the  ques- 
tion should  be  finally  decided  by  a  judicial  determination  whether  the  money 
belonged  to  N.  or  to  A.  or  to  O.,  and  that  after  such  determination  B.  should 
pay  the  money  to  whom  it  belonged,  and  the  money  was  in  fact  paid  to  B., 
and  he,  as  principal,  and  others,  as  sureties,  executed  toM.  and  A.  and  N.  an 
obligation  to  secure  the  faithful  fulfillment  of  the  agreement;  and  nothing 
has  transpired  since  to  render  B.  and  his  sureties  liable  to  an  action  on  the 
obligation.  Held,  in  an  action  by  N.  against  the  obligors  on  their  obligation, 
that  thejT  are  not  liable;  or,  in  other  words,  that  the  obligors  are  not  liable  to 
K.  until  it  is  at  least  settled  that  the  garnishee  is  not  liable  in  the  garnishment 
proceedings. 

Error  from  Harvey  county. 

This  was  an  action  brought  in  the  district  court  of  Harvey  county, 
Kansas,  on  August  26,  1881,  by  Sarah  A.  Noble  against  C.  S.  Bow- 
man, James  H.  Anderson,  William  H.  Bean,  and  B.  C.  Arnold,  upon 
the  following  instrument  in  writing,  to- wit : 

''State  of  Kansas,  Harvey  County — ss. :  Know  all  men  by  these  presents 
that  we,  the  undersigned,  are  held  and  firmly  bound  unto  A.  B.  Noble, Sarah 
.  A.  Noble,  and  M.  A.  Myers  in  the  sum  of  two  hundred  dollars.  The  condi- 
tion of  this  obligation  is  that  whereas,  in  the  case  of  O,  /.  M.  Borden  v.  A. 
B,  Noble f  on  the  docket  now  in  the  possession  of  T.  C.  Cutler,  J.  P.,  of 
Newton  township,  in  said  county  and  state,  the  said  M.  A.  Myers  was  gar- 
nished, and  ordered  by  said  justice's  court  to  pay  into  said  court,  on  or  be- 
fore September  15, 1879,  the  sum  of  one  hundred  and  sixty-five  dollars,  ($165;) 
and  whereas,  the  said  Sarah  A.  Noble  claims  to  be  the  owner  of  said  money, 
and  intends  to  Institute  proceedings  for  a  final  judicial  determination  of  her 
claim;  and  whereas,  the  said  M.  A.  Myers  has  delivered  to  C.  S.  Bowman 
said  sum  of  $165,  to  be  by  him  held  until  such  final  adjudication  is  had,  and 
until  September  15,  1879,  and  then  pay  the  same  over  to  the  person  or  au- 
thority adjudged  to  be  entitled  thereto;  and  whereas,  the* said  G.  S.  Bowman 
agrees  to  pay  to  Sarah  A.  Noble  annually  12  per  cent,  interest  thereon :  Now, 
therefore,  if  all  these  things  herein  required  of  the  said  C.  S.  Bowman  are 
fully  done  and  performed,  then  the  above  obligation  to  be  void;  otherwise  it 
shall  remain  in  full  force  and  effect. 

"Executed  in  duplicate  this  twenty-seventh  day  of  October,  1877. 

"C.  S.  Bowman. 
"  Jas.  H.  Anderson. 
"Wm.  H.  Bean. 
"B.  C.  Arnold." 

The  plaintiff,  after  giving  a  copy  of  the  foregoing  instrument  in 
writing  in  her  petition,  alleged,  among  other  things,  that  she  had  in- 
stituted legal  proceedings  in  the  district  court  of  Harvey  county  for 
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the  purpose  of  havmg  the  question  of  the  ownership  of  the  aforesaid 
money  determined  as  between  herself  and  the  said  0.  J.  M.  Borden, 
and  that  in  such  proceedings  it  had  finally  been  determined  that  the 
money  belonged  to  her,  and  that  she  was  entitled  to  the  same;  and 
that  afterwards  she  demanded  the  same  of  the  defendants,  but  that 
they  refused  to  pay  it  to  her,  or  any  part  thereof.  The  defendants 
answered,  admitting  the  execution  of  the  foregoing  instrument,  and 
the  prosecution  of  the  aforesaid  legal  proceedings  between  the  plain- 
tiff and  Borden ;  but  setting  up,  in  substance,  that  while  the  question 
of  the  ownership  of  said  money  had,  in  said  legal  proceedings  and  in 
the  district  court,  been  determined  in  favor  of  the  plaintiff,  yet  that 
the  judgment  and  decision  of  the  district  court  had  been  reversed  in 
the  supreme  court,  and  that  it  was  held  and  decided  by  the  supreme 
court  that  the  question  whether  the  plaintiff  was  entitled  to  said 
money  or  not  could  not  be  determined  in  that  action,  and  that  since 
the  decision  of  the  supreme  court  the  defendants  had  paid  over  the 
money  in  controversy  to  Borden.  Before  the  trial  of  the  present  ac- 
tion, the  subject-matter  of  the  controversy  was  assigned  by  Sarah  A. 
Noble  to  Louis  Noble,  and  he  became  the  plaintiff  in  the  action.  Aft- 
erwards the  case  was  tried  by  the  court  without  a  jury,  and  the  court 
made  a  general  finding  in  favor  of  the  defendants  and  against  the 
plaintiff,  and  rendered  judgment  accordingly,  and  to  reverse  this 
judgment  the  plaintiff,  as  plaintiff  in  error,  now  brings  the  case  to  this 
court. 

Green  d  Shaver,  for  plaintiff  in  error. 

Bowman  <&  Bucher,  for  defendants  in  error. 

Valentine,  J.  The  motion  of  the  defendants  in  error  to  dismiss' 
this  petition  in  error  must  be  overruled,  and  the  judgment  of  the 
court  below  must  be  affirmed.  We  shall  not  discuss  the  motion, 
however,  but  will  pass  at  once  to  the  merits  of  the  case.  It  appears 
that  M.  A.  Myers  owed  $165,  either  to  A.  B.  Noble  or  to  Sarah  A. 
Noble,  and  to  which  he  owed  this  sutu  is  the  main  question  involved 
in  this  case.  The  question  arises  as  follows:  0.  J.  M.  Borden  com- 
menced an  action  against  A.  B.  Noble  before  a  justice  of  the  peace 
of  Harvey  county,  and  garnished  Myers  as  the  debtor  of  A.  B.  Noble, 
and  Myers  answered,  and  was  ordered  by  the  justice  of  the  peace  to 
pay  the  aforesaid  $165  into  the  justice's  court  as  a  debt  due  from 
Myers  to  A.  B.  Noble.  Mrs.  Noble,  however,  claims  this  money;  and 
Myers,  not  knowing  to  whom  it  belonged,  or  to  whom  he  should  pay 
it,  or  to  whom  he  was  bound,  and  wishing  to  leave  the  state,  entered 
into  an  agreement  with  the  Nobles  and  the  defendants  in  this  action 
that  he  should  pay  it  to  G.  S.  Bowman,  and  that  Bowman  should  re- 
tain it  until  the  question  should  be  finally  decided  by  a  judicial  de- 
termination whether  the  money  belonged  to  Mrs.  Noble  or  to  A.  B. 
Noble  or  to  0.  J.  M.  Borden,  the  plaintiff  in  the  garnishment  pro- 
ceedings.    The  money  was  in  fact  paid  to  Bowman,  and  he,  as  prin- 
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cipaly  and  James  H.  Anderson,  William  H.  Bean,  and  B.  G*  Arnold, 
as  sureties,  executed  to  Mjers  and  the  Nobles  the  obligation  sued  on 
in  this  action,  to  insure  the  faithful  fulfillment  of  the  foregoing  agree- 
ment. Borden  was  not  a  party  to  this  agreement  or  to  the  obliga- 
tion aforesaid,  nor  did  he  agree  to  release  Myers  as  garnishee,  or  to 
look  to  the  fund  in  Bowman's  bands  as  security  for  his  claim  against 
A.  B.  Noble;  and,  of  course,  unless  Borden's  claim  against  A.  B. 
Noble  has  been  satisfied,  or  Myers  in  some  way  released  by  Borden, 
Myers  is  still  liable  to  Borden  as  garnishee,  if  he  ever  was  so  liable, 
and  nothing  has  been  shown  in  this  case  that  would  in  any  manner 
have  the  slightest  tendency  to  release  Myers.  It  is  true,  the  defend- 
ants offered  to  prove  that  Bownian  paid  the  money  into  the  justice's 
court  for  Borden,  but  the  plaintiff  objected,  and  the  evidence  was  ex- 
cluded by  the  court.  It  is  also  true  that  the  plaintiff  commenced  an 
action  in  the  district  court  of  Harvey  county  against  Borden  and  oth- 
ers, to  have  the  question  determined  as  to  whom  the  fund  in  Bow- 
man's hands  belonged  or  should  be  paid,  and  the  district  court  decided 
that  it  belonged  to  Mrs.  Noble ;  but  it  is  also  admitted  that  that  case 
was  brought  to  the  supreme  court,  and  that  the  judgment  of  the  dis- 
trict court  was  reversed,  (Borden  v.  Noble,  26  Kan.  599;)  and  what 
has  become  of  that  case  since  it  was  decided  in  the  supreme  court, 
we  are  not  informed ;  and  no  party  now  makes  any  claim  under  it ; 
and  there  is  no  claim  now  that  any  final  adjudication  with  regard  to 
the  money  in  Bowman's  hands,  or  with  regard  to  the  liability  of 
Myers  to  Borden  or  to  A.  B.  Noble  or  to  Mrs.  Noble  for  that  amount 
has  ever  been  had, — therefore,  so  far  as  anything  is  shown  in  this 
case.  Bowman  still  has  the  possession  of  the  aforesaid  money ;  Myers 
is  still  liable  to  Borden  as  garnishee  for  that  amount,  if  he  ever  was 
so  liable;  and  the  status  of  the  parties,  and  their  relations  towards  each 
other,  still  remain  precisely  the  same  as  they  were  on  the  twenty- 
seventh  day  of  October,  1877,  when  the  obligation  sued  on  in  this 
action  was  first  executed,  and  on  the  day  when  the  fund  now  in  liti- 
gation was  first  paid  by  Myers  to  Bowman.  We  therefore  think  it 
follows  that  the  rights  and  interests  of  the  parties  still  remain  the 
same  as  they  were  on  the  first  day. 

The  obligation  sued  on  in  this  action  was  executed  by  the  present 
defendants,  as  obligors,  to  Myers  and  A.  B.  Noble  and  Mrs.  Noble, 
as  obligees,  to  secure  the  payment  of  the  fund  deposited 'by  Myers 
with  Bowman  to  the  person  to  whom  it  might  finally  be  decided  to 
belong;  and  Myers  certainly  has  as  much  right  to  claim  that  the  fund 
shall  be  applied  in  such  a  manner  as  best  to  protect  his  rights  and 
interests  as  either  A.  B.  Noble  or  Mrs.  Noble  has  to  claim  that  the 
money  shall  be  paid  to  him  or  her;  and  so  long  as  Myers  is  liable 
to  Borden  as  garnishee,  and  presumably  he  is  still  liable,  this  fund, 
which  he  placed  in  Bowman's  hands,  should  not  be  paid  to  either 
A.  B.  Noble  or  Mrs.  Noble  until  it  shall  be  finally  settled  or  deter- 
mined in  some  manner  that  Myers  is  no  longer  bound  to  pay  the  same 
v.lOp.no.2— 10 
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to  Borden,  or  to  pay  the  same  into  the  justice's  conrt  for  the  benefit 
of  Borden.  Such  a  settlement  or  determination  has  never  yet  been 
had.  Indeed,  as  before  stated,  nothing  has  transpired  since  the  ex- 
ecution of  the  obligation,  and  since  the  payment  of  the  money  by 
Myers  to  Bowman,  that  would  render  the  present  defendants,  the 
obligors  mentioned  in  the  bond  sued  on  in  this  action,  liable;  and  if 
they  are  now  liable  for  any  reason,  then  they  were  liable  for  the  same 
reason  at  the  very  first  instant  when  they  executed  the  bond.  Now, 
it  cannot  be  true  that  they  intended  to  execute  a  bond  which  would 
render  them  liable  to  be  sued  just  as  soon  as  it  was  executed.  It  can 
scarcely  be  supposed  that  they  intended,  by  signing  the  bond,  to  give 
Mrs.  Noble  an  immediate  cause  of  action  against  them  upon  the  bond 
for  the  $165 ;  but  if  they  are  now  liable,  upon  the  facts  of  this  case, 
then  they  must  have  been  liable  as  soon  as  they  executed  the  bond> 
which  cannot  be  the  case.  Before  the  defendants  can  be  held  liable 
on  the  bond,  it  must  be  determined  in  some  manner  conclusively 
as  against  Borden,  and  in  favor  of  Myers,  that  Myers  has  never  been 
liable  in  the  garnishment  proceedings  of  Borden,  or  that  he  has  been 
released  therefrom.  Such  a  determination  or  release,  judicial  or 
otherwise,  has  never  been  had;  and  the  decision  in  this  present  ac- 
tion could  not  amount  to  such  a  determination  or  release,  in  whoseso- 
ever favor  it  might  be  rendered ;  for,  in  order  that  the  decision  in  this 
present  action  should  be  such  a  determination  or  release,  all  the 
obligees  of  the  bond,  as  well  as  Borden,  should  be  parties  to  the  ac- 
tion. None  of  them  can  be  bound  by  the  decision  or  the  judgment 
rendered  in  this  action  unless  they  have  been  made  parties  thereto, 
which  has  not  been  done.  Neither  Myers  nor  A.  B.  Noble  nor  Bor- 
den has  been  made  a  party  to  this  action.  So  far  as  is  shown  in  this 
case,  if  Bowman  should  be  required  to  pay  the  amount  in  contro- 
versy to  Mrs.  Noble,  or  to  her  assignee,  Louis  Noble,  the  present 
plaintiff  in  this  action,  the  defendants  might  again  be  required  to  pay 
the  amount  to  one  of  the  other  obligees  of  the  bond.  They  might, 
indeed,  have  to  pay  it  to  Myers,  if  Myers  should  finally  be  held  to  be 
liable  in  the  garnishment  proceedings.  We  shall  assume  that  Bor- 
den could  not  maintain  an  action  on  the  bond  for  the  recovery  of  the 
fund  in  Bowman's  hands,  for  he  was  not  a  party  to  the  bond,  and 
had  nothing  to  do  with  it;  but  still  Borden  may  maintain  an  Action 
against  Myers,  as  garnishee,  for  the  amount,  and  then  Myers,  as  one 
of  the  obligees  of  the  bond,  might  maintain  an  action  against  the  de- 
fendants for  the  same.  In  our  opinion,  so  long  as  Myers  is  liable  as 
garnishee  to  Borden,  no  cause  of  action  can  accrue  in  favor  of  either 
A.  B.  Noble  or  Mrs.  Noble,  or  her  assignee,  Louis  Noble,  for  the  fund 
mentioned  in  the  bond. 

We  think  the  judgment  of  the  court  below  is  correct,  and  it  will 
be  affirmed. 

(All  the  justices  concurring.) 
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(34  Kan.  756) 

Trickett  v.  Moore  and  another. 

Filed  March  5,1886. 

Garnishment— Debt  Dub  PARTNERsnip  Garnished  as  Debt  Dub  Partner. 
What  is  due  a  partnership  cannot  be  subjected  to  garnishment  as  a  credit 
due  one  of  the  firm.    In  an  action  against  one  of  the  firm,  a  debtor  to  the 
partnership  cannot  be  made  a  garnishee.    8uch  debtor  owes  nothing  to  any 
one  member  of  the  firm. 

Error  from  Johnson  county. 

On  May  6,  1883,  J.  T.  Trickett  brought  his  action,  in  a  justice's 
court  of  Johnson  county,  against  Jonathan  Harris,  and  in  that  action 
had  a  garnishment  notice  served  upon  F.  M.  Moore  and  J.  B.  Moore 
requiring  them  to  answer  touching  any  property  in  their  hands  or 
under  their  control,  or  indebtedness  from  them  to  said  Harris.  The 
defendants  answered  that  they  had  no  property  belonging  to  Harris 
under  their  control,  and  that  they  were  not  indebted  to  him  in  any  sum. 
Subsequently  the  original  cause  came  on  for  trial,  and  plaintiff  re- 
covered judgment  against  Harris  for  the  sum  of  $200,  and  $13  costs. 
On  May  15,  1883,  J.  T.  Trickett  commenced  his  action  against  P. 
M.  Moore  and  J.  B.  Moore,  defendants,  setting  forth  in  his  bill  of 
particulars  that  the  answer  of  said  defendants  on  the  garnishment 
proceedings  in  the  action  of  plaintiff  against  Jonathan  Harris  was 
not  satisfactory  and  was  untrue.  Plaintiff  also  set  forth  in  his  bill 
of  particulars  that  on  March  30,  1881,  the  defendants  executed  and 
delivered  to  Adam  Bankin  their  promissory  note  for  $200,  payable 
January  1,  1882 ;  that  Bankin,  for  a  valuable  consideration,  indorsed 
and  transferred  the  note  to  Jonathan  Harris,  and  that  at  the  date  of 
the  garnishment  he  was  the  legal  holder  and  owner  of  the  same ;  and 
that  said  Harris  continued  to  be  the  bona  fide  holder  thereof.  The 
bill  of  particulars  further  set  forth  that  neither  Adam  Bankin,  nor 
any  of  the  defendants,  had  paid  the  note,  or  any  part  thereof;  that 
the  note  was  due,  together  with  interest, — wherefore  the  plaintiff  de- 
manded judgment  against  the  defendants  for  the  sum  of  $213,  and 
costs  of  suit.  Plaintiff  recovered  judgment  before  the  justice  of  the 
peace  against  the  defendants  for  $200,  and  interest  and  costs,  and 
thereupon  the  action  was  appealed  by  the  defendants  to  the  district 
court.  Trial  had  at  the  March  term  of  court  for  1884.  Judgment 
was  rendered  in  favor  of  ^he  defendants.  Plaintiff  excepted  ailld 
brings  the  case  here. 

E,  B.  out  and  J.  W.  Parker,  for  plaintiff  in  error. 

Burris  d  Little,  for  defendants  in  error. 

HoRTON,  G.  J.  Various  questions  are  discussed  at  length  in  the 
briefs  furnished  upon  the  hearing  of  this  case,  but  only  one  question 
need  be  noticed.  This  disposes  of  the  case.  The  action  in  which 
the  garnishment  summons  issued  was  entitled  'V.  T.  Trickett  v.  Jon- 
athan  Harris."     The  affidavit  for  garnishment  alleged  that  Adam 
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Rankin,  J.  E.  Moore,  and  P.M.  Moore  are  indebted  to  Jonathan  Har- 
ris, and  that  Jonathan  Harris  is  justly  indebted  to  the  plaintiff  in  the 
sum  of  $200  over  and  above  all  legal  set-off.  Judgment  was  rendered 
against  Jonathan  Harris  for  $200,  with  interest  and  costs.  J.  B. 
Moore  and  F.  M.  Moore,  in  their  answer  as  garnishees,  stated  that 
they  gave  Adam  Rankin  a  note  for  $200,  which  went  into  the  Harris 
Bank.  Adam  Rankin  testified  that  in  March,  1881,  J.  R.  Moore  and 
F.  M.  Moore  gave  him  their  note  for  $200,  payable  January  1,  1882 ; 
that  three  or  four  months  before  it  came  due  he  borrowed  $100  of 
Jonathan  Harris  &  Go.  and  gave  his  note  for  it,  and  deposited  the 
Moore  note  with  them  as  collateral  security;  that  afterwards,  and  be* 
fore  it  came  due,  he  got  $94  more  out  of  the  bank  on  overdrafts 
against  the  Moore  note ;  that  he  had  never  paid  the  note  to  the  Har- 
ris Bank  or  the  overdrafts.  J.  H.  Hare  testified  that  in  1884  he  was 
the  book-keeper  in  the  bank  of  Jonathan  Harris  &  Go. ;  that  the 
Moore  note  to  Rankin  was  turned  over  to  J.  Harris  &  Go.  as  collat- 
eral security.  J.  R.  Moore  testified  that  the  $200  note  which  he  and 
his  brother  gave  to  Adam  Rankin  was  in  J.  Harris  &  Go.'s  bank  on 
December  31,  1881;  and  that  on  that  day  he  went  to  Harris*  bank, 
and  asked  William  H.  Smith  if  he  held  his  note  to  Rankin  for  $200. 
He  answered  that  he  held  it  for  collection.  A.  Smith  Devenney  tes- 
tified that  in  December,  1881,  William  H.  Smith  was  one  of  the  part- 
ners in  the  Harris  Bank.  The  case  before  us  was  tried  to  the  court, 
without  a  jury,  and  a  general  finding  was  made  for  the  defendants. 
Therefore  the  finding  is  in  favor  of  the  defendants  for  all  the  facts 
necessary  to  constitute  their  defense.  Knaggs  v,  Mastin,  9  Kan. 
532;  Bix^y  v.  Bailey,  11  Kan.  359.  There  was  no  demand  for  spe- 
cial findings. 

In  the  bill  of  particulars  filed  by  the  plaintiff  against  the  defend- 
ants it  is  alleged  that  the  defendants  are  debtors  of  Jonathan  Harris. 
The  question  therefore  arises,  can  the  defendants  be  held,  as  gar- 
nishees, as  the  debtors  of  Jonathan  Harris  alone,  when  the  record 
shows  that,  if  they  are  the  debtors  of  any  one,  they  are  the  debtors  of 
Jonathan  Harris  &  Co.,  a  firm  composed  of  Jonathan  Harris  and  Will- 
iam H.  Smith?  The  great  weight  of  authority  is  that  what  is  due  a 
partnership  cannot  be  subject  to  garnishment  as  a  credit  due  one  of 
the  firm.  Therefore  in  a  suit  against  him  a  debtor  to  a  partnership 
cannot  be  made  a  garnishee.  Such  debtor  owes  nothing  to  any  one 
member  of  the  firm.     Drake  says: 

"The  attachment  of  a  debt  due  to  a  copartnership,  in  an  action  against  one 
of  the  partners,  is  justly  distinguishable  from  the  seizure,  on  attachment  or 
execution,  of  tangible  effects  of  the  firm  for  the  same  purpose.  Hence  we  find 
the  supreme  court  of  Alabama  holding  that  partnersliip  property  maybe  sold  to 
pay  the  debt  of  one  partner,  but  that  a  debt  due  a  firm  cannot  be  taken  by 
garnishment  for  that  purpose.  The  reason  assigned  is  that  in  the  case  of  sale 
the  property  is  fiot  removed,  and  cannot  be  appropriated  until  all  liens  upon 
it  growing  out  of  or  relating  to  the  partnership  are  discharged;  while  in  the 
Other  case,  judgment  against  the  garnishee,  if  acquiesced  in,  changes  therigbi^ 
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of  property,  and  divests  the  copartner's  title  to  the  property  attached,  which 
cannot  be  done  so  long  as  the  partnership  accounts  remain  unsettled  or  its 
debts  unpaid.     Winston  v.  Ewing,  1  Ala.  129.**    Sections  567-571. 

In  an  action  against  6.  &  G.,  the  garnishee  answered  that  he  was 
indebted  to  G.  &  L.,  one  of  the  defendants  being  a  member  of  both 
firms.  Justice  Stort,  in  deciding  against  the  liability  of  the  gar- 
nishee, observed : 

"In  order  to  adjudge  the  trustee  responsible  in  this  action,  it  must  be  de- 
cided that  the  funds  of  one  partnersliip  may  be  applied  to  the  payment  of  the 
debts  of  another  partnership,  upon  the  mere  proof  that  the  principal  debtor  is 
interested  in  each  firm.  If  this  be  correct,  it  will  follow  that  a  separate  cred- 
itor of  one  partner  will  have  greater  equitable  as  well  as  legal  rights  than  the 
paltner  himself  has.  The  general  rule  undoubtedly  is  tliat  the  Interest  of 
each  partner  in  partnership  funds  is  only  what  remains  after  the  partnership 
accounts  are  taken,  and  unless,  upon  such  an  account,  the  partner  be  a  cred- 
itor of  the  fund,  he  is  entitled  to  nothing;  and  if  the  partnership  be  insolvent, 
the  same  effect  follows.  **  Lyndon  v.  (Jorfiam,  1  Gall.  367 ;  Upham  v.  Nay- 
lor,  9  Mass.  490. 

The  position  taken  in  the  decisions  cited  is  supported  by  the  courts 
of  New  Hampshire,  Vermont,  Rhode  Island,  New  York,  Maryland, 
Louisiana,  Mississippi,  Tennessee,  Ohio,  and  Missouri.  In  Maine, 
Pennsylvania,  and  South  Carolina  the  contrary  doctrine  prevails. 
For  a  further  discussion  of  this  subject,  see  Waples,  Attachm.  & 
Garnishment,  204 ;  H^iZ/ia??j«  v.  Gri^e,  49  Miss.  777;  Sheedy  \,  Second 
Nat.  Bank,  62  Mo.  17;  Singer  v.  Townsend,  63  Wis.  126;  S.  C.  10 
N.  W.  Rep.  365;  Same  v.  Same,  53  Wis.  226;  S.  C.  10  N.  W.  Rep. 
365;  Matkham  v.  Gehan,  42  Mich.  74;  S.  G.  3  N.  W.  Rep.  262; 
Sweet  V.  Read,  12  R.  1. 121 ;  Carr\.  Catlin,  13  Kan.  393;  Hershfield 
Y.Claflin,  25  Kan.  166. 

Counsel  for  plaintiff,  in  their  oral  argument,  contended  that  the 
proposition  that  a  debt  due  a  partnership  cannot  be  taken,  by  gar- 
nishment, to  pay  the  individual  debt  of  one  member  of  the  firm,  was 
not  raised  in  the  trial  couii;;  and  they  also  assert  that  the  firm  of 
Jonathan  Harris  &  Co.  was  composed  solely  of  Jonathan  Harris.  The 
record  does  not  sustain  the  assertion.  It  is  clearly  established  that 
at  least  two  partners  composed  the  firm  of  Jonathan  Harris  &  Co.,— 
Jonathan  Harris  and  William  H.  Smith.  There  was  no  evidence  pre- 
sented showing  that  William  H.  Smith  had  ever  withdrawn  from  the 
firm,  or  that  at  any  time  the  firm  of  Jonathan  Harris  &  Co.  consisted 
solely  of  Jonathan  Harris. 

The  judgment  of  the  district  court  must  be  affirm^^d. 

(AH  the  justices  concurring.) 
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(84  Kan.  746) 

Mann  and  another  v.  Second  Nat.  Bane  op  Springfield,  Ohio. 

Filed  March  5,  1886. 

1.  CoRPpRATiON— Action  against — Evidence— Pleading. 

Under  the  pleadings  and  evidence  in  this  case,  held,  that  it  was  sufficiently 
shown  that  the  Second  National  Bank  of  Springfield,  Ohio,  was  a  corpora- 
tion. 

2.  Promissory  Note— Indorsement. 

Also,  under  the  pleadings  and  evidence,  Tield,  that  the  indorsement  of  the 
,  note  sued  on  in  this  action  was  sufficient  to  cut  off  all  outstanding  and  exist- 
ing equities  against  the  note  of  which  the  purchaser  at  the  time  of  the  pur- 
chase and  indorsement  did  not  have  notice:  a,Jid/uri?ier  held,  that  a  negotiable 
note,  executed  in  terms  to  "A.  W.,  president,"  A.  W.  being  the  president  of 
the  Champion  Machine  Company,  but  intended  to  be  executed  to  and  to  be- 
long to  the  Champion  Machine  Company,  and  it  did  in  fact  belong  to  such 
company;  and  such  note  is  afterwards,  but  before  maturity,  sold  to  an  inno- 
cent purchaser,  and  indorsed  by  A.  W.  to  such  purchaser  in  the  following 
words:  "The  Champion  Machine  Company,  by  A.  W.,  president," — such  in- 
dorsement will  transfer  the  note  freed  from  all  equities  or  Infirmities  of  which 
the  purchaser  had  no  notice. 
8.  Corporation— Constructive  Notice. 

A  corporation  should  be  held  to  have  constructive  notice  of  only  such  facts 
as  have  been  brought  to  the  actual  notice  or  attention  of  some  one  of  its  of- 
ficers or  agents,  or  of  such  facts  only  as  have  been  constructively  brought  to 
the  notice  or  attention  of  some  one  of  its  officers  or  agents  by  the  actual  no- 
tice of  such  other  facts  as  would  naturally  put  the  officer  or  agent  upon  in- 
quiry; and  therefore  held,  where  none  of  the  officers  or  agents  of  a  bank  had 
any  actual  notice  of  any  infirmity  of  a  note  purchased  by  .the  bank,  but  one 
of  the  directors  who  was  also  a  member  of  the  discount  committee  of  the 
bank  was  the  president  and  general  manager  of  another  corporation,  one  of 
whose  agents,  not  the  president  and  general  manager,  had  actual  notice  of  an 
infirmity  of  the  note  such  as  would  require  this  agent's  own  corporation  to 
take  constructive  notice  of  such  infirmity,  the  bank  may  nevertheless  be  con- 
sidered as  an  innocent  purchaser  of  the  note  without  notice  of  any  infirmity 
affecting  it,  notwithstanding  the  fact  that  the  other  corporation  had  construc- 
tive notice  through  its  agent  of  such  infirmity.* 

4.  Promissory  Note— Possession  as  Evidence  op  Title. 

The  mere  possession  of  a  negotiable  instrument  payable  to  order,  and  prop- 
erly indorsed,  is  prima  facie  evidence  that  the  holder  is  the  owner  thereof: 
that  he  acquired  the  same  in  good  faith,  for  full  value,  in  the  usual  course  of 
business,  before  maturity,  without  notice  of  any  circumstance  that  would  im- 
peach its  validity ;  and  that  he  is  entitled  to  recover  upon  it  its  full  face  value  as 
against  any  of  the  antecedent  parties;  and  where  the  maker  of  such  an  in- 
strument, so  indorsed  and  held,  claims  that  the  holder  of  the  instrument  is 
not  a  holder  for  value,  it  devolves  upon  the  maker  to  prove  the  same.  Mere 
evidence  that  at  the  time  when  guch  an  instrument  was  discounted  by  a  bank, 
the  bank  merely  gave  credit  for  the  amount  of  the  instrument  to  the  person 
selling  the  same,  who  had  an  account  with  the  bank,  without  showing  the 
state  of  the  account  at  tluit,  or  at  any  other  time,  will  not,  of  itself  and  {tlone, 
prove  that  the  bank  was  not  a  purchaser  for  value. 

5.  Banks  and  Banking— Account— Evidence. 

It  is  not  competent  to  prove  the  condition  of  a  long  account  between  a  bank 
and  one  of  its  customers,  and  virtually  the  contents  of  the  books  of  the  bank, 
by  the  oral  testimony  of  the  cashier  of  the  bank,  where  it  is  not  shown  that 
the  cashier  is  the  book-keeper,  or  that  the  books  are  kept  under  his  super- 
vision, or  that  he  has  any  knowledge  of  such  books. 

Error  from  Doniphan  county. 

W.  D,  Webb  and  T.  IV.  Heatley,  for  plaintiflfs  in  error 

Ryan  dt  Wood,  for  defendant  in  error. 

^See  note  at  end  of  case. 
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Valentine,  J*  This  was  an  action  brought  originally  before  a  jus- 
tice of  the  peace  of  Doniphan  county,  Kansas,  by  the  Second  National 
Bank  of  Springfield,  Ohio,  against  Lawson  Mann  and  John  D.  Bound, 
on  a  promissory  note  for  |143,  executed  by  Mann  and  Bound  to 
Amds  Whitely,  president,  and  indorsed  and  transferred  to  the  bank. 
After  trial  and  judgment'in  the  justice's  court  the  case  was  appealed 
to  the  district  court,  where  it  was  again  tried,  and  judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  defendants  for  the  amount 
of  the  note,  with  interest  and  costs,  and  to  reverse  this  judgment  the 
defendants,  as  plaintiffs  in  error,  brought  the  case  to  this  court.  In 
this  court  the  judgment  of  the  court  below  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  Mann  v.  National  Bank^  80  Kan. 
412;  S.  G.  1  Pac.  Bep.  579.  After  the  return  of  the  case  to  the  dis- 
trict court  it  was  again  tried,  and  judgment  was  again  rendered  in 
favor  of  the  plaintiff  and  against  the  defendants  for  the  amount  of 
the  note,  with  interest  and  costs,  and  the  defendants,  as  plaintiffs 
in  error,  again  bring  the  case  to  this  court  for  review. 

The  first  point  now  presented  by  the  plaintiffa  in  error  (defendants 
below)  is  that  no  proof  was  at  any  time  introduced  showing  that  the 
plaintiff  below  (defendant  in  error)  was  or  is  a  corporation.  Now, 
probably  it  makes  no  difference  whether  any  such  proof  was  intro- 
duced or  not;  tut  we  think  there  was  sufficient.  Tbe  plaintiff  al- 
leged in  its  pleadings  that  it  was  a  corporation,  and  the  defendants 
have  never  denied  the  same.  They  raised  no  question  in  the  district 
court  with  regard  to  the  necessity  for  proof  upon  this  subject,  or  tbe 
lack  of  proof,  and  have  raised  the  question  for  the  first  time  only  in 
the  submission  of  their  case  to  this  court.  We  think  the  proof  upon 
this  subject  was  sufficient.  The  evidence  in  the  court  below,  as  well 
as  tbe  pleadings,  tended  to  show  that  the  plaintiff  was  a  corporation. 
The  evidence  tended  to  show  that  the  plaintiff  was  a  national  bank, 
doing  a  banking  business  at  Springfield,  Ohio,  with  all  the  proper 
officers  for  that  purpose,  including  a  president,  board  of  directors, 
cashier,  discount  committee,  etc.,  and,  presumably,  it  must  be  a  na- 
tional bank,  for  under  the  laws  of  congress  no  persons,  or  combina- 
tion of  persons,  other  than  a  national  bank,  have  any  right  to  use 
any  such  name.     Bev.  St.  U.  S.  §  5243. 

The  plaintiffs  in  error  (defendants  below)  further  claim  that  there 
was  no  such  indorsement  or  transfer  of  the  note  as  would  convey  any 
interest  in  the  note  to  the  defendant  in  error,  (plaintiff  below;)  and 
that  even  if  there  was,  still  that  such  indorsement  or  transfer  was  so 
irregular  and  informal  that  it  would  not  cut  off  any  outstanding  equi- 
ties existing  in  favor  of  the  defendants  below  and  against  the  original 
holders  of  the  note.  We  shall  assume  that  there  were  outstanding 
equities  existing  against  the  note,  for  the  evidence  tended  to  prove 
the  same;  or,  to  be  more  explicit,  we  shall  assume  that  there  was  a 
failure  or  partial  failure  of  the  consideration  for  the  note;  and  yet 
we  think  that  this  claim  of  the  defendants  below  is  not  good.     The 
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plaintiff  below,  in  its  original  bill  of  particulars,  alleged,  among  other 
things,  that  the  note  sued  on  was  made  payable  to  the  order  of 
"Amos  Whitely,  president,"  and  gave  a  full  copy  of  the  note;  and 
further  alleged  "that  said  Amos  Whitely  indorsed  and  transferred 
said  note  for  a  valuable  consideration,  before  maturity,  to  said  plain- 
tiflf."  The  defendants  did  not,  by  their  answer  or  otherwise,  deny 
any  of  these  allegations,  (and  in  this  connection,  see  section  84,  Jus- 
tice's Code;)  but,  on  the  contrary,  they  admitted  in  their  answer  the 
execution  of  the  note,  and  the  alleged  indorsement  thereof,  and  al- 
leged, among  other  things,  as  follows: 

"That  the  note  sued  on  in  this  action  was  given  to  the  said  Amos  Whitely 
as  president  of  the  Champion  Machine  Compiiny  of  Springfield,  Ohio,  which 
said  company  was  then  and  now  is  a  corporation  duly  organized  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  state  of  Ohio;  and  that  it  was 
at  the  time  it  was  so  given  by  these  defendants  the  property  of  and  belonged 
to  tiie  said  Champion  Machine  Company,  and  was  not  the  property  of  the  said 
Amos  Whitely,  and  never  has  been  his  note  or  property,  although  taken 
in  his  name  and  made  payable  to  his  order." 

The  defendants  also  alleged  in  their  answer  that  the  note  ''tvas  in* 
dorsed  to  the  plaintiff  as  collateral  security  for  the  said  Champion 
Machine  Company  to  draw  against  at  said  bank."  .  The  case  was 
tried  in  the  court  below  upon  the  theory  that  the  note  originally  be- 
longed to  the  Champion  Machine  Company,  as  alleged  in  the  defend- 
ants' answer;  and  it  was  shown  by  the  evidence  to  have  been  in- 
dorsed and  transferred  to  the  bank  by  the  use  of  the  following  words, 
to-wit :  "The  Champion  Machine  Company,  by  Amos  Whitely,  pres- 
ident/* We  think  this  indorsement  transferred  the  note  to  the  bank 
freed  from  all  outstanding  equities  against  it  of  which  the  bank  did 
not  have  notice.  The  note,  on  its  face,  appeared  to  belong  to  "Amos 
Whitely,  president."  It  belonged  in  fact  to  the  Champion  Machine 
Company.  It  was  indorsed  by  the  Champion  Machine  Company, 
and  was  also  indorsed  for  such  company  by  Amos  Whitely,  president. 
This,  we  think,  was  a  sufficient  indorsement,  both  as  against  the 
company  and  Whitely,  to  convey  title,  and  we  think  it  conveyed  title 
freed  from  equities.  Any  other  ruling  would  be  the  sacrifice  of  sub- 
stance to  form.  Pease  v.  Dwight,  6  How.  190,  198.  See  further 
upon  this  subject  the  decision  in  this  case  when  it  was  formerly  in 
this  court.  Mann  y.  National  Bank,  30  Kan.  412,  418;  8.  C.  1  Pac. 
flep.  579. 

It  is  further  claimed  by  the  defendants  below  that  the  bank  at  the 
time  when  the  note  was  discounted  and  afterwards  had  constructive 
notice  of  the  failure  of  the. consideration  of  the  note,  and  therefore 
that  the  bank  did  not  obtain  title  to  the  note  freed  from  the  equities 
existing  in  favor  of  the  makers  thereof;  and  this  is  claimed  for  the  fol- 
lowing reasons :  It  is  claimed  that  Amos  Whitely  had  notice  of  such 
failure  of  consideration;  that  he  was  a  director  and  a  member  of  the 
discount  committee  of  the  bank;  and  therefore  that  the  bank  must 
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also  be  held  to  have  ha^  such  notice.  In  the  argument  by  counsel 
for  the  defendants  below-no  distinction  seems  to  have  been  recognized 
with  regard  to  the  kind  of  notice  which  Whitely  may  have  bad, — 
whether  it  was  actual  or  constructive,  or  whether  it  was  obtained  in 
connection  with  the  business  of  the  bank,  or  in  some  other  manner. 
While  it  is  true  that  Whitely  was  a  director  and  a  member  of  the 
discount  committee  of  the  bank,  yet  he  had  no  actual  notice  of  the 
failure  of  the  consideration  of  the  note,  or  of  any  other  infirmity  af- 
fecting the  note,  and  neither  had  any  other  agent  or  officer  of  the 
bank  any  such  actual  notice.  The  facts  with  regard  to  this  subject 
are  as  follows:  J.  P.  Quigley  was  the  agent  of  the  Champion  Ma- 
chine Company,  at  St.  Joseph,  Missouri,  where  the  note  was  executed, 
and  had  actual  notice  of  the  consideration  for  the  note,  and  of  the 
alleged  failure  of  such  consideration.  He  transmitted  the  note  to 
Whitely,  at  Springfield,  Ohio,  who  was  the  president  and  general 
manager  of  the  Champion  Machine  Company.  Whitely  afterwards 
indorsed  the  note  as  aforesaid,  and  then  Edward  P.  Christie,  the 
-cashier  of  the  Champion  Machine  Company,  took  the  note  to  the 
bank  before  due,  and  sold  it  to  the  bank,  J.  G.  Benallack,  the  cashier 
of  the  bank,  acting  at  the  time  as  the  agent  of  the  bank  in  the  pur- 
chase of  the  note.  Prior  to  that  time  Benallack  had  been  instructed 
by  the  president  of  the  bank  to  discount  all  paper  presented  by  the 
Champion  Machine  Company  for  that  purpose*  The  claim,  then,  of 
the  defendants,  in  the  light  of  ttie  facts  of  the  case,  is  as  follows : 
J.  P.  Quigley,  the  agent  of  the  Champion  Machine  Company,  at  St. 
Joseph,  Missouri,  where  the  note  was  executed,  had  actual  knowledge 
of  the  failure  of  the  consideration  of  the.  note,  and  therefore  Amos 
Whitely,  the  president  and  general  manager  of  the  company,  who 
resided  in  Ohio,  must  also  be  held  to  have  had  sufficient  notice,  al- 
though he  had  no  actual  notice,  but  only  constructive  notice;  and 
that  as  he  had  constructive  notice  as  president  and  general  manager 
of  the  Champion  Machine  Company,  he  must  also  be  held  to  have 
had  such  notice  in  the  capacity  of  director  and  member  of  the  dis- 
count committee  of  the  bank,  and  therefore  that  the  bank  itself  must 
be  considered  as  having  had  such  notice.  In  other  words,  the  bank 
must  be  held  to  have  had  constructive  notice  of  the  infirmity  of  the 
note,  not  because  it  or  any  of  its  officers  or  agents  had  actual  notice 
thereof,  or  actual  notice  of  any  fact  which  might  put  them  upon  in- 
quiry, but  because  one  of  its  officers  was  a  member  of  another  corpo- 
ration which  had  an  agent  who  had  actual  notice  of  such  infirmity. 
We  think  this  is  carrying  the  doctrine  of  constructive  notice  too  far. 
We  think  a  corporation  should  be  held  to  have  constructive  notice  of 
only  such  facts  as  have  been  brought  to  the  actual  notice  or  attention 
of  some  one  of  its  officers  or  agents,  or  of  such  facts  only  as  have 
been  constructively  brought  to  the  notice  or  attention  of  some  one  of 
its  officers  or  agents  by  the  actual  notice  of  such  other  facts  as  would 
naturally  put  the  officer  or  agent  upon  inquiry.     Why  should  a  cor- 
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poration  be  required  to  take  notice  of  matters  or  things  concerning 
which  not  one  of  its  officers  or  agents  has  any  actual  notice  ?  How 
could  its  officers  or  agents  communicate  to  the  corporation  notice  of 
matters  or  things  of  which  they  themselves  have  no  actual  notice? 
And  how,  in  the  present  case,  could  Whitely  have  communicated  to 
his  bank  the  fact  of  the  infirmity  of  the  note  in  suit,  when  he  did 
not  possess  the  slightest  actual  knowledge  or  notice  that  such  infirm- 
ity existed  ? 

The  defendants  below  further  claim  that  the  court  below  erred  in 
excluding  certain  evidence  tending  to  show  that  the  plaintiff  did  not 
at  any  time  pay  any  valuable  consideration  for  the  note,  and  has  never 
given  to  the  Champion  Machine  Company  anything  for  the  note  other 
than  a  mere  credit  for  the  amount  of  the  note.  Preliminarily,  we 
would  state  that  the  mere  possession  of  a  negotiable  instrument,  pay- 
able to  order  and  properly  indorsed,  is  prima  facie  evidence  that 
the  holder  is  the  owner  thereof;  that  he  acquired  the  same  in  good 
faith,  for  full  value,  in  the  usual  course  of  business,  before  maturity, 
without  notice  of  any  circumstance  that  would  impeach  its  validity; 
and  that  he  is  entitled  to  recover  upon  it  its  full  face  value,  as  against 
any  of  the  antecedent  parties.  Daniel,  Neg.  Inst.  §  812;  Ecton  v. 
Harlan,  20  Kan.  452;  Lyon  v.  Martin,  31  Kan.  411;  S.  C.  2  Pac. 
Rep.  790;  Rakm  v.  Bridge  Manufy,  16  Kan.  530.  Where  a  maker 
of  such  an  instrument,  so  indorsed  and  held,  claims  that  the  holder 
of  the  instrument  is  not  a  holder  for  value,  it  devolves  upon  the  maker 
to  prove  the  same.  We  think  no  such  evidence  was  introduced  in 
this  case.  Nothing  that  would  overturn  the  prima  facie  case  made 
out  by  the  pleadings  and  evidence  of  the  plaintiff,  and  nothing  that 
would  shift  the  burden  of  proof  back  from  the  defendants  to  the 
plaintiff.  No  fraud  or  illegality  in  the  original  inception  of  the  note 
was  shown  or  claimed,  nor  anything  that  would  defeat  the  plaintiff's 
action,  except  the  aforesaid  failure  of  consideration,  together  with 
the  supposed  notice  to  the  bank,  the  supposed  irregularity  in  the  in- 
dorsement of  the  note,  and  the  alleged  failure  on  the  part  of  the  bank 
to  pay  value  for  the  note. 

The  principal  facts  concerning  the  note  are  as  follows :  Near  the 
last  of  June,  1881,  tke  defendants  went  to  St.  Joseph,  Missouri,  and 
purchased  from  James  P.  Quigley,  the  agent  of  the  Champion  Ma- 
chine Company,  a  "Champion  Harvester  and  Cord  Binder,  and 
agreed  to  pay  there<'or  the  sum  of  $275,  and  the  machine  was  im- 
mediately delivered  lo  the  defendants  in  Doniphan  county,  Kansas, 
where  they  resided.  They  tried  the  machine  two  days,  and  then 
gave  two  notes  to  tue  Champion  Machine  Company  in  payment  for 
the  machine,  and  took  from  the  company  a  written  warranty  that 
the  machine  should  do  good  work,  etc.  The  defendants  continued  to 
operate  the  machine  for  about  one  wee'K  longer,  and  then  went  back 
to  St.  Joseph,  Missouri,  and  executed  the  note  sued  on  and  one  other 
note  in  lieu  of  the  two  notes  originally  given  by  them  to  ^he  Cham- 
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pioi)  Machine  Company.  They  farther  operated  the  machine,  but 
before  their  harvesting  was  fully  completed  some  part  of  the  machine 
was  broken,  and  they  have  never  used  it  since.  They  retained  the 
possession  of  the  machine,  however,  and  kept  it  on  the  farm  of  one 
of  the  defendants.  After  they  gave  the  note  sued  on  it  was  sent  to 
Ohio,  to  Amos  Whitely,  as  aforesaid,  and  on  December  14,  1881,  it 
was  transferred'  to  the  plaintiff  bank  as  aforesaid,  and  immediately 
afterwards  was  sent  by  the  bank  to  the  State  Savings  Bank  of  St. 
Joseph,  Missouri,  for  collection,  and  the  savings  bank  immediately 
gave  notice  to  the  defendants.  The  note  was  to  become  due  on  Jan- 
uary 1^  1882.  The  defendants  then  went  to  Quigley  and  demanded 
the  note,  and  offered  to  return  the  machine,  but  he  stated  that  he 
had  nothing  to  do  with  the  note,  and  that  he  did  not  want  the  ma- 
chine. The  defendants  testified  that  prior  to  this  time,  and  some 
time  in  September,  October,  or  November,  they  offered  to  return  the 
machine  to  (Quigley;  but  he  testified  that  they  never  offered  to  return 
the  machine  until  the  latter  part  of  December,  after  the  note  had 
been  transferred  to  the  bank,  and  just  before  it  became  due.  The. 
note  was,  of  course,  valid  at  its  inception,  and  the  plaintiff  may  re- 
cover unless  the  evidence  of  the  defendants  excluded  by  the  court 
was  competent  as  tending  to  show  that  the  plaintiff  did  pot  pay  value 
for  the  note.  The  plaintiff,  after  making  out  a  prima  facie  case  in 
the  court  below,  attempted  to  show  aflSrmatively  and  in  fact,  by 
other  evidence,  that  it  had  paid  full  value  for  the  note ;  but  the  de- 
fendants objected  to  the  evidence,  and  the  court  excluded  the  same 
upon  the  ground  that  it  was  an  attempt  to  prove  the  contents  of  the 
books  of  the  bank,  or  conclusions  derived  from  such  books,  with- 
out producing  the  books  themselves.  The  trial  was  had  in  Doni- 
phan county,  Kansas,  and  the  books  were  in  Springfield,  Ohio,  and 
of  course  could  not  be  produced.  After  this  the  defendants  at- 
tempted to  prove,  by  the  same  kind  of  evidence  as  that  offered  by  the 
plaintiff,  that  the  plaintiff  did  not  pay  value  for  the  note,  but  gave 
only  a  credit  to  the  Champion  Machine  Company  therefor,  and  that 
the  Champion  Machine  Company  has  never  drawn  out  of  the  bank 
any  portion  of  such  credit.  The  court  also  excluded  this  evidence, 
and  for  the  same  reason  that  it  excluded  the  plaintiff's  evidence.  We 
think  the  evidence  was  properly  excluded.  This  evidence  of  the  de- 
fendants was  in  the  deposition  of  J.  G.  Benallack,  who  was  at  the 
time  when  the  bank  purchased  the  note  the  cashier  of  the  bank.  It 
was  not  shown  that  Benallack  himself  kept  the  books,  or  that  they 
were  kept  under  his  direction  or  supervision,  or  that  he  knew  that 
they  were  kept  correctly,  or  indeed,  that  he  had  any  knowledge  of 
them  at  all.  Probably  Benallack  had  but  little  knowledge  of  the 
books,  as  he  was  not  the  book-keeper,  but  a  man  by  the  name  of 
Campbell  was.  If  we  should  assume  that  the  bank  did  not  pay  the 
value  of  the  note  at  the  time  it  was  discounted,  but  simply  gave  a 
credit  to  the  Champion  Machine  Company  therefor,  still  there  would 
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be  nothing  to  show  whether  at  that  time  the  bank  owed  the  Champion 
Machine  Company  or  the  machine  company  owed  the  bank.  The 
machine  company,  for  anything  that  appears  in  the  case,  may  have 
owed  the  bank  more  than  $143  at  the  time  the  note  was  discounted, 
and  if  it  did,  the  bank  would  have  obtained  the  note  unaffected 
by  the  equities  existing  between  the  antecedent  parties  of  which  it 
had  no  notice,  {Draper  y.  Cowles,  27  Kan.  484,)  and  the  Champion 
Machine  Company  may  have  continued  to  owe  the  bank  ever  since. 
The  account  between  the  Champion  Machine  Company  and  the  bank 
seems  to  have  been  a  very  long  one,  and  probably  contained  a  vast 
number  of  items,  and  nothing  appears  in  the  record  tending. to  show 
how  this  account  stood  at  any  time.  We  think  it  is  probable  that  the 
court  might  very  properly  have  admitted  some  of  the  evidence,  both 
of  the  plaintiff  and  the  (defendants,  upon  this  subject  which  it  ex- 
cluded ;  but  still  we  do  not  think  that  the  court  committed  any  mate- 
rial error  in  excluding  any  of  the  evidence  of  the  defendants  which  it 
did  exclude. 

We  have  carefully  examined  all  the  rulings  of  the  court  below  re- 
ferred to  by  counsel,  and,  not  finding  any  material  error  in  any  of 
them,  the  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

The  holder  of  negotiable  paper,  taking  it  for  a  good  consideration,  in  the  naiial  course 
of  business,  without  knowledge  of  facts  imjieaching  its  validity,  holds  it  by  a  good 
title;  and  it  will  not  be  enough  to  defeat  his  recovery  to  show  that  he  took  it  under 
circunistances  that  might  tend  to  excite  suspicion.    Farrell  v.  Lovett,  68  Me.  326. 

One  who  innocently  acquires  negotiable  paper  is  not  chargeable  with  notice  of 
equities,  knowledge  of  which  came  to  his  agent  through  a  transaction  outside  of  his 
agency.    Kaulfmau  t.  Robey,  60  Tex.  308. 


(34  Kan.  740) 

Gbeen  v.  Gbeen  and  others. 
Filed  March  8,  1886. 

Hu8BAin>  ATTO  Wife— Conveyance  by  Wife  m  Fraud  of  Husbaito's  -Marfpal 
Rights. 

Where  a  widow  who  was,  at  the  time  of  her  engagement  to  be  married,  the 
owner  of  160  acres  of  land  in  this  state,  which  was  all  of  her  property,  and  her 
sole  means  of  support,  induced  one  Q.,  a  cripple,  possessed  of  only  a  few 
hundred  dollars,  to  make  a  matrimonial  engagement  with  her,  and  marry  her 
on  her  verbal  promise  and  agreement  that  the  farm  was  her  own.  and  that 
its  proceeds  should  go  to  their  support  after  they  were  married  so  long  as 
they  lived;  and  G..  who  was  loath  to  make  the  marriage  engagement,  or  to 
marry,  until  assured  of  some  support  after  marriage,  relying  upon  said  verbal 

Eromise  and  agreement,  married  such  widow,  and  after  the  marriage  lived  with 
er  as  his  wife,  furnishing  rooms,  and  buying  food  and  clothing  for  the  fam- 
ily, and  also  for  the  children  of  his  wife  by  her  former  marriage,  and  permit- 
ting her  to  use  $100  of  his  own  money  to  pay  a  mortgage  upon  the  farm,  and 
the  wife,  about  18  months  after  the  marriage,  delivered  to  her  daughter  by 
her  former  marriage  deeds  of  her  farm,  which  deeds  were  signed  and  executed 
by  her  for  the  consideration  of  love  and  affection  only,  and  without  the  knowl- 
edge or  consent  of  G.,  just  on  the  eve  of  her  marriage,  held,  that  the  deeds 
are  in  fraud  of  the  rights  of  G.,  and  that  G.  may  maintain  an  action,  during 


Digitized  by 


Google 


Kan.]  GBEEN  9.  GREEN.  157 

the  life  of  his  wife,  to  set  the  same  aside/ and  have  them  declared  inyalid. 
Hafer  y.  Hafer,  33  Kan.  449;  S.  C.  6  Pac.  Rep.  687;  Busenbark  v.  Busmbark,  83 
Kan.  673;  8.  C.  7  Pac.  Rep.  245.» 

Error  from  Shawnee  county. 

Oliver  Oreen^  for  plaintiff  in  error. 

Stumbavgh,  Arnold  dt  Hilton,  for  defendants  in  error. 

HoBTON,  C.  J.  Harriet  F.  Wilcox,  being  the  owner  of  certain  reial 
estate,  and  about  to  be  married  to  Oliver  Green,  signed  and  executed 
^deeds  of  all  of  her  real  estate  to  her  children  the  day  before  her  mar- 
riage. The  deeds  were  made  without  the  knowledge  or  consent  of  her 
intended  husband,  and  for  no  other  consideration  than  love  and  affec- 
tion. The  grantees  of  Harriet  P.  Wilcox,  now  Harriet  P.  Green,  ex- 
ecuted the  property  to  James  H.  Easterday,  who,  at  the  time,  had 
knowledge  of  all  the  circumstances  attending  the  execution  of  the 
deeds  to  them.  Oliver  Green,  the  husband,  attempts  to  set  aside 
these  deeds,  alleging  that  the  same  are  fraudulent  as  to  him.  The 
defendant  James  H.  Easterday  demurred  to  the  petition  of  plaintiff, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  being  sustained  by  the  court,  the 
plaintiff  now  brings  the  case  here  for  review. 

On  the  part  of  the  defendants  it  is  claimed  that  the  sole  question 
for  our  consideration  is  whether  a  voluntary  conveyance  of  all  her 
real  estate,  executed  by  a  woman  on  the  eve  of  marriage,  without 
the  knowledge  or  consent  of  her  intended  husband,  is  fraudulent  as 
to  his  marital  rights.  If  this  were. the  only  question  in  the  case,  we 
might,  perhaps,  repeat  what  is  said  in  Butler  v.  Butler,  21  Kan.  525, 
that  "it  may  be  doubted  whether  it  is  the  law  in  Eansas  to-day  that 
such  a  conveyance  is  fraudulent."  Under  the  allegations  of  the  pe-* 
tition,  however,  a  very  different  question  is  presented.  The  petition, 
among  other  things,  alleges  that  in  August,  1882,  Oliver  Green  and 
Harriet  P.  Wilcox  were  engaged  to  be  married;  that  at  the  time  of 
the  engagement  Harriet  P.  was  the  owner  of  a  farm  of  160  acres, 
in  Shawnee  county  in  this  state;  that  the  farm  was  all  the  prop- 
erty belonging  to  her;  that  Oliver  Green  was  possessed  of  only  a 
few  hundred  dollars  in  cash;  that  Harriet  P.  Wilcox  induced  Oli- 
ver Green  to  make  the  matrimonial  engagement  with  her  and  to 
marry  her,  representing  to  him,  at  the  time  of  the  engagement,  that 
the  farm  belonged  to  her,  and  that  its  proceeds  should  go  to  their  sup- 
port 4ifter  they  were  married  so  long  as  they  lived,  and  then  to  her 
children ;  that  the  proceeds  of  the  farm  were  ample  to  keep  both  par- 
ties ;  that  Green  was  loath  to  make  any  marriage  engagement,  or  to 
marry  Harriet  P.,  without  some  assurance  of  support,  as  he  was  a 
cripple,  having  lost  his  right  forearm;  that  on  account  of  these  prom- 
ises and  other  similar  representations  of  Harriet  P.,  and  relying 
thereon.  Green  married  her,  August  31,  1882;  that  the  parties  then 

iSee  note  at  end  of  case. 
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proceeded  to  live  together  as  husband  and  wife,  in  the  city  of  Topeka; 
that  plaintiff  furnished  rooms,  and  bought  food  and  clothing  for  his 
family,  also  for  a  single  daughter  of  his  wife,  and  for  her  widowed 
daughter  and  two  little  children ;  that  the  plaintiff  received  none 
of  the  proceeds  of  the  farm,  although  his  wife  controlled  and  rented 
the  same  in  her  own  name;  that  at  the  time  of  the  marriage  there 
was  a  mortgage  of  $100  upon  the  farm,  and,  with  money  belong- 
ing to  the  plaintiff,  his  wife  paid  off  the  mortgage  February  14, 
1883;  that  subsequently,  without  any  reason  or  provocation,  she  de- 
serted her  home  and  husband;  that  on  August  30,  1882,  on  the  eve 
ol  her  marriage,  Harriet  F.  Wilcox,  without  the  knowledge  or  consent 
of  plaintiff,  signed  and  executed  deeds  purporting  to  convey  her 
farm — being  all  of  her  own  means  of  support — to  her  daughters  by 
a  former  marriage,  without  other  consideration  than  love  and  affec- 
tion; that  these  deeds  were  not  delivered  until  March  5,  1884, — long 
after  the  marriage.  They  were  then  recorded  in  the  ofiSoe  of  the 
register  of  deeds  of  Shawnee  county. 

For  the  purposes  of  this  case  all  the  allegations  of  the  petition 
must  be  taken  as  true.  Therefore  we  must  assume  there  was  a  ver- 
bal antenuptial  contract  existing  between  Oliver  Green  and  Harriet 
F.  Wilcox  at  the  time  of  their  marriage;  that  the  marriage  was  con- 
summated by  Green  on  account  of  his  reliance  upon  the  antenuptial 
contract;  and  that  Harriet  F.  Wilcox,  now  Green,  has  been  guilty  of 
misrepresentation,  deception,  and  actual  fraud  towards  Oliver  Green 
before  and  after  her  marriage. 

The  question  is  whether  under  all  these  circumstances,  the  deeds 
delivered  subsequent  to  the  marriage  can  be  set  aside  as  fraudulent 
to  the  husband.  We  decided  in  Hafer  v.  Hafer^  33  Kan.  449,  S.  C. 
6  Pac.  Rep.  637,  that  "the  statutes  of  this  state  recognize  the  right 
of  parties  contemplating  marriage  to  make  settlements  and  contracts 
relating  to  and  based  upon  the  consideration  of  marriage,  and  that 
an  antenuptial  contract,  providing  a  different  rule  than  the-  one  pre- 
scribed by  law  for  settling  their  property  rights,  entered  into  by  per- 
sons competent  to  contract,  and  which,  considering  the  circumstances 
of  the  parties  at  the  time  of  making  the  same,  is  reasonable  and  just 
in  its  provisions,  should  be  upheld  and  enforced;"  and  we  further  de- 
cided that  ''marriage  is  a  good  and  sufficient  consideration  to  sustain 
an  antenuptial  contract."  Section  6  of  chapter43,  Comp.  Laws  1879, 
of  the  statute  for  the  prevention  of  frauds  and  perjuries,  provides: 

"No  action  shall  be  brought  *  *  *  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  *  *  *  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  or  her  lawfully  authorized." 

But  for  this  statute  we  suppose  it  would  be  conceded  that  the  ante- 
nuptial contract  might  be  enforced,  or,  at  least  that  the  deeds  of  Har- 
riet F.  Green,  nee  Wilcox,  attempting  to  convey,  without  considera- 
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tion,  all  of  her  real  estate,  so  as  to  deprive  herself  of  the  power  of 
carrying  out  her  promises  and  contracts,  would  be  invalid,  as  a  fraud 
upon  her  husband.  **It  is  generally  true  that  representations  on 
which  a  marriage  is  had  are  upheld  in  equity  on  the  ground  of  fraud; 
and  where  there  is  no  fraud,  the  rule  does  not  apply.  *  *  *  Actual 
fraud  will,  in  equity,  break  through  any  law  that  is  not  penal  or  polit- 
ical in  character;  through  any  law,  written  or  unwritten,  which  goes 
only  to  the  rights  of  the  parties,  and  has  no  public  object  to  serve 
apart  from  doing  justice  between  man  and  man."  1  Reed,  St.  Frauds, 
§  175.  See,  also,  Eldredge  v.  Jenkins^  3  Story,  181 ;  Durham  v.  Tay- 
lor, 29  Ga.  166. 
In  Glass  v.  Htdbert,  102  Mass.  24,  it  was  said : 

"The  marriage,  althougli*not  regarded  as  a  part  performance  of  the  agree- 
ment for  marriage  settlements,  is  such  an  irretrievable  change  of  situation 
that  if  procured  by  artifice,  upon  the  faith  that  the  settlement  had  been,  or 
the  assurance  that  it  would  be,  executed,  the  other  parties  are  held  to  make 
good  the  agreement,  and  not  permitted  to  defeat  it  by  pleading  the  statute." 

In  Petty  v.  Petty,  4  B.  Mon.  215,  the  wife,  in  her  petition,  charged 
that  her  husband,  being  much  the  elder,  and  in  good  circumstances, 
as  an  inducement  to  the  contract  of  marriage,  and  as  a  means  of  pro- 
viding for  her  support  in  the  event  of  his  death,  before  their  mar- 
riage promised  her  that  if  she  would  marry  him  he  would  immediately 
after  the  marriage  make  a  deed  of  settlement,  etc.  A  few  days  after 
the  marriage  her  husband  disclosed  to  her  for  the  first  time  that  be 
had  been  induced,  by  certain  persons,  to  make  over  his  property  be- 
fore he  married.  The  court  said,  in  passing  upon  the  case,  that  "the 
wife  has  been  fraudulently  deprived  of  the  right  of  dower  by  the  deeds 
in  question.  To  that  extent,  at  least,  of  this  interest,  if  no  further, 
their  execution  was  a  fraud  upon  her,  and  ought  not  to  stand.*' 

In  Southerland  v.  Administrator,  6  Bush,  591,  it  is  held  that,  "as 
between  parties,  an  oral  antenuptial  contract  that  neither  party  should 
claim  or  interfere  with  the  property  of  the  other,  any  more  than  if 
they  had  not  married,  is  unquestionable,  and  also  as  to  all  claiming 
as  volunteers  tinder  them." 

In  this  case,  in  addition  to  the  oral  antenuptial  contract  between 
the  parties,  the  deed,  although  executed  just  upon  the  eve  of  marriage, 
was  not  delivered  until  long  after;  and  as  a  deed  takes  effect  only 
from  the  time  of  its  delivery,  therefore  it  had  no  force  until  after  the 
marriage.  Railroad  Co.  v.  Owen,  8  Kan.  409,  419;  Babbitt  y.  John- 
son, 15  Kan.  252;  Mitchell  v.  Skinner,  17  Kan.  565;  Harrison  v. 
Andrews,  18  Kan.  535. 

In  Bmenhark  v.  Busenbark,  33  Kan.  572,  S.  C.  7  Pac.  Rep.  245, 
we  held  that  "while  the  wife's  right  and  interest  in  the  real  estate  of 
her  husband,  not  occupied  by  the  family  as  a  homestead,  is  inchoate 
and  uncertain,  yet  it  possesses  an  element  of  property  to  such  a  de- 
gree that  she  may  maintain  an  action,  during  the  life  of  her  husband, 
to  prevent  its  wrongful  alienation  or  disposition  under  fraudulent 
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judgments  procured  and  consented  to  by  the  husband,  with  the  ob- 
ject and  for  the  purpose  of  defeating  the  wife's  right.'' 

Upon  the  well-established  doctrine  that  fraud  takes  any  case  out 
of  the  statute  of  frauds,  and  the  principle  declared  in  Busenbark  v. 
Busenhark,  we  conclude  that  the  deeds,  in  controversy  are  in  fraud  of 
the  rights  of  plaintiff,  and  that  be  is  entitled  to  have  them  set  aside. 
See,  also,  Youngs  v.  Carter,  10  Hun,  194;  Petty  v.  Petty,  supra; 
Kelly  V.  McGrath,  70  Ala.  75 ;  Freeman  v,  Hartman,  45  111.  67. 

The  defendant  James  H.  Easterday,  having  purchased  his  title 
with  full  knowledge  of  plaintiff's  rights,  can  have  no  better  title  than 
his  grantors. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  ^pmurrer. 

(All  the  justices  concurring.) 

NOTE. 

In  Hamilton  v.  Smith,  (Iowa,)  10  N.  W.  Rep.  276,  where  a  husband,  fonr  days  before 
his  marriaRe,  conveyed  certain  land  to  his  children  by  a  former  wife,  reserving  a  life- 
interesi  in  nimself,  and  immediately  after  his  marriage  made  a  will  of  other  property 
inferably  in  favor  of  his  wife,  it  was  held  that  such  conveyance  would  not  be  regarded 
as  in  fraud  of  the  rights  of  the  wife. 

A  secret  conveyance  by  a  woman  of  her  property  to  an  insolvent  for  an  inade(^uate 
consideration,  pending  negotiations  for  her  marriage,  and  three  days  before  marriage, 
is  fraudulent  as  to  the  husband.    Hall  v.  Carmichael.  8  Baxt.  211. 
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8UPREMB  COURT  OF  KANSAS. 
(35  Kan.  62)  . 

Dyal  and  another  r.  City  of  Topeka. 
Filed  March  5,  1886. 

1.  Ebrob— Case  Madb— Review  of  Ruling  on  Motion  for  New  Trial. 

Where  no  case  was  made  for  the  supreme  court,  nor  any  extension  of  time 
given  for  that  purpose  within  three  days  after  jud^ent  was  rendered,  and 
the  case  was  not  brought  to  the  supreme  court  within  one  year  after  the 
Judgment  was  rendered,  the  supreme  court  cannot  review  such  Judgment,  or 
any  ruling  involved  therein  or  made  prior  thereto,  except  so  far  as  such  Judg- 
ment or  ruling  may  be  involved  in  some  subsequent  ruling  properly  reviewa- 
ble by  the  supreme  court,  as,  for  instance,  a  subsequent  ruling  on  a  motion 
for  a  new  trial. 

3.  Same->Ebror  in  Overruling  Motion. 

And  in  such  a  case,  where  it  is  not  shown  that  the  motion  for  the  new  trial 
was  filed  within  three  days  after  the  judgment  was  rendered,  nor  shown  upon 
what  ground,  if  any,  tiie  motion  for  the  new  trial  was  made,  the  siipreme 
court  cannot  say  that  the  court  below  erred  in  overruling  the  motion  for  the 
new  trial. 

Error  from  Shawnee  county. 

James  J.  Hitt,  for  plaintiffs  in  error. 

J.  H.  Moss  and  W.  A.  S.  Bird,  for  defendant  in  error. 

YAiiENTiNE,  J.  This  was  an  action,  brought  in  the  district  court  of 
Shawnee  county  by  John  J.  Dyal  and  Seward  E.Dyal  against  the  city 
of  Topeka,  to  perpetually  enjoin  the  defendant  and  its  officers,  agents, 
and  employes  from  interfering  with  the  plaintiffs  in  the  use  and  en- 
joyment of  a  certain  piece  of  land  which  the  defendant  claims  is  a 
part  of  one  of  the  public  streets  of  the  city,  but  which  the  plaintiffs 
claim  is  not  a  part  of  any  street,  but  belongs  to  them  as  their  sepa- 
rate and  individual  property.  The  case  was  tried  before  the  court 
below,  without  a  jury,  at  a  term  of  the  court  begun  and  held  on  Jan- 
uary 7,  1884.  After  the  plaintiffs  had  introduced  their  evidence  and 
rested,  the  defendant  demurred  to  the  evidence,  which  demurrer  was 
sustained  by  the  court,  and  the  court  then  found  generally  in  favor 
of  the  defendant  and  against  the  plaintiffs,  and  rendered  judgment 
accordingly.  On  February  16,  1884,  the  plaintiffs  filed  a  motion  for 
a  new  trial.  What  the  grounds  set  forth  in  this  motion  for  a  new 
trial  were,  or  whether  any  grounds  were  set  forth  for  a  new  trial,  is 
not  shown  by  the  record.  On  March  1,  1884,  the  motion  for  a  new 
trial  was  overruled,  and  the  court  then  extended  the  time  20  days  for 
making  a  case  for  the  supreme  court.  The  case  was  made  and  served 
within  the  time  fixed  by  the  court,  and  it  was  settled,  signed,  and  au- 
thenticated on  March  27,  1884,  and  on  February  24,  1885,  the  case 
was  brought  to  this  court  for  review. 

Whether  the  motion  for  the  new  trial  was  filed  within  three  days 
after  the  finding  and  judgment  of  the  court  below  is  not  shown  by 
the  record ;  nor  is  it  shown  upon  what  ground  the  motion  for  the  new 
v.lOp.no.8— 11 
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trial  was  made.  No  case  was  made  for  the  supreme  court  within 
three  days  after  the  judgment  was  rendered,  (Civil  Code,  §  548;)  nor 
was  the  time  for  making  a  case  extended  within  three  days  after  the 
rendering  of  the  judgment,  ^tna  Life  Ins.  Co.  v.Koans,  26  Kan. 
215.  The  time,  however,  for  making  a  case  was  extended  within 
three  days  after  the  motion  for  the  new  trial  was  overruled,  and  the 
case  was  made,  as  before  stated,  within  the  extended  time.  Nor  was 
the  case  brought  to  this  court  within  one  year  after  the  judgment  was 
rendered.  Section  556,  Civil  Code,  as  amended  by  Laws  1881,  c. 
126,  §  2;  Estate,  etc.,  v.  Loftus,  27  Kan.  68;  Bennett  v.  Dunn^  27 
Kan.  19i;  Brown  v.  Clark,  31  Ran.  521;  S.  C.  3  Pac.  Rep.  415.  Of 
course,  under  such  circumstances,  we  cannot  review  any  judgment  or 
6rd^r  of  the  district  court,  except  the  order  overruling  the  motion  for 
the  new  trial,  and  such  other  orders,  rulings,  or  judgments  as  may 
be  necessarily  involved  in  the  ruling  upon  the  motion  for  the  new  trial ; 
for  the  case  for  the  supreme  court  was  not  mad^  and  served  within 
proper  time  to  give  us  authority  to  review  such  other  orders,  rulings, 
or  judgments,  independent  of  the  ruling  upon  the  motion  for  the  new 
trial.     See  the  foregoing  statutes  and  authorities. 

But,  under  the  circumstances  of  this  case,  can  we  reverse  the  or- 
der of  the  district  court  overruling  the  motion  for  the  new  trial  ?  As 
before  stated,  there  is  nothing  in  the  case  that  shows  that  the  motion 
was  filed  in  time;  nor  is  there  anything  that  shows  upon  what 
grounds,  if  any,  the  motion  for  the  new.trial  was  made.  From  any- 
thing appearing  in  the  record,  the  motion  for  the  new  trial  may 
have  been  filed'  more  than  three  days,  and,  indeed,  as  many  as  nine 
days,  after  the  judgment  was  rendered  in  the  case,  and  it  may  not 
have  stated  any  ground  for  the  new  trial,  or  it  may  have  stated  an 
entirely  insufficient  ground, — one  not  recognized  by  any  proper  prac- 
tice, or  by  any  law.  How,  then,  can  we  say  that  the  court  below 
erred  ?  Error  is  not  to  be  presunied,  but  in  all  cases  where  it  is  al- 
leged it  must  be  affirmatively  shown,  and  certainly  no  error  has  been 
affirmatively  shown  in  this  case.  But  if  we  should  go  further,  and 
examine  the  evidence  introduced  on  the  trial,  we  should  find  many 
defects  and  imperfections  in  the  plaintiffs*  proof.  The  evidence 
does  not  show  that  the  first  plat  filed  by  Crane, — the  plat  under 
which  the  plaintiffs  wish  to  have  their  rights  determined, — was  ever 
signed  or  acknowledged.  Neither  does  the  evidence  show  that  Mrs. 
Angell,  the  person  under  whom  the  plaintiffs  claim  title,  had  any  le- 
gal title  to  the  property  in  controversy  at  any  time  until  some  time 
after  Crane  had  filed  his  second  plat,  and  at  that  time  the  legal  title 
was  in  Crane;  and  if  the  second  plat  is  to  govern  in  this  case,  then 
the  property  in  controversy  is  a  part  of  Quincy  street,  in  the  city  of 
Topeka,  and  the  plaintiff  has  no  right  to  recover.  According  to  the 
proof  of  what  the  first  plat  was,  the  plat  itself  having  been  lost,  the 
original  western  boundary  of  Crane's  addition  is  indicated  by  certain 
"red  dotted  lines,"  but  where  such  "red  dotted  lines"  are  or  were  is 
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not  shown  by  the  record.  AH  the  record  title  which  Mrs.  Angell 
ever  had  was  a  quitclaim  deed  from  Crane;  but  this  quitclaim 
deed  was  not  executed  until  after  Crane  had  filed  his  second  plat. 
The  plaintiffs,  however,  claim  that  prior  to  that  time  Mrs.  Angell 
held  under  a  written  contract  from  Crane;  but  Crane  testified  that 
he  never  executed  any  such  written  contract,  and  none  was  intro- 
dnced  in  evidence.  The  evidence  also  shows  that  at  one  time  a  judg- 
ment was  rendered  in  favor  of  the  city  of  Topeka  and  against  Mrs. 
Angell,  determining  that  she  had  no  interest  in  the  property  in  con- 
troversy. Just  when  this  judgment  was  rendered  is  not  shown  by 
the  record,  but  counsel  for  the  defendant  says  that  it  was  rendered 
on  August  5,  1882,  after  the  quitclaim  deed  was  executed  by  Crane 
to  Mrp.  Angell,  and  before  the  deed  was  executed  by  Mrs.  Angell 
to  the  plaintiffs^  It  is  wholly  unnecessary,  however,  to  comment 
further  upon  the  evidence,  for  in  the  condition  in  which  the  case  has 
been  brought  to  this  court  we  cannot  decide  the  case  upon  the  evi- 
dence. The  fact  that  no  case  was  made  for  the  supreme  court,  nor 
any  extension  of  time  given  for  that  purpose  within  three  days  after 
the  judgment  was  rendered,  and  the  further  fact  that  the  case  was 
not  brought  to  the  supreme  court  within  one  year  after  the  judgment 
was  rendered,  precludes  our  examination  of  the  judgment,  or  any 
ruling  involved  therein,  or  any  ruling  of  the  court  below  made  prior 
thereto,  except  so  far  as  such  judgment  or  ruling  may  be  involved  in 
some  subsequent  ruling  properly  reviewable  by  the  supreme  court, 
as,  for  instance,  the  ruling  on  the  motion  for  the  new  trial;  and  the 
fact  that  it  is  not  shown  that  the  motion  for  the  new  trial  was  filed 
within  three  days  after  the  judgment  was  rendered,  and  the  further 
fact  that  it  is  not  shown  upon  what  ground,  if  any,  the  motion  for  the 
new  trial  was  Inade,  renders  it  impossible  for  us  to  say  that  the  court 
below  erred  in  overruling  the  motion  for  the  new  trial. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.)  j 


(U  Kan.  724) 

Samuel  Bowman  Distilling  Co.  v.  Nutt. 

Filed  March  6, 1886. 

Sale— Action  for  Price— Sale  for  Illegal  Purpose. 

Mere  knowledge  by  the  vendor  of  goods,  lawfully  sold  in  one  state,  that 
the  vendee  intends  to  use  them  in  violation  of  law  in  another  state,  will  not 
defeat  an  action  brought  in  such  other  state  by  the  vendor  against  the  vendee 
for  the  purchase  i)rice  of  the  goods.  In  order  that  the  action  in  ftuch  a  case 
may  be  defeated,  it  must  be  further  shown  that  the  vendor  sold  the  goods  for 
the  purpose  that  the  law  should  be  violated,  or  that  he  had  some  interest  in 
its  violation,  or  that  he  participated  in  some  manner  in  the  unlawful  purpose. 
Feinemany.  Sachs,  33  Kan.  621;  8.  C.  7  Pac.  Rep.  222. 

Error  from  Atchison  county. 

This  was  an  action  brought  by  the  Samuel  Bowman  Distilling  Com- 
pany, a  corporation,  against  A.  B.  Nutt,  before  a  justice  of  the  peace 
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of  Atchison  county,  Kansas,  to  recover  $113.42,  for  intoxicating 
liquors  previously  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant. With  the  plaintiff's  bill  of  particulars,  it  filed  two  exhibits,  aa 
follows : 

"Exhibit  A. 
"JN"o.  22.  Atchison,  March  9,  1883. 

^^ Bowman  Distilling  Company^  8t  Louis,  Mo, :  We  have  this  day  ordered 
through  your  Mr.  Shulhuan  following  goods,  to  be  shipped  by  Missouri 
Pacific  at  lowest  i-ates: 

1  B.  Millwood,  spring  'SI, $1  75 

5  G.  Sweet  Catawba,  -  -  -  -  -  1  00 

10  G.  Calif.  Uiesling,  -  .  -  -  -  -      1  25 

12  Oporto  wine,  .  -  •  -  .  i  90 

— which  please  forward  to  us,  and  for  which  we  agree  to  accept  draft  at  90 
days  from  date  of  phipoient.  Yours,  respectfully, 

[Signed]  "A.  R.  Ntttt." 

"Exhibit  B. 

"St.  Louis,  March  13, 1883. 
"^.  R,  Nutt,  Esq,^  Atchison^  Kan.,  bought  of  Bowman  Distilling  Com- 
pany, 90  days,  or  3  per  cent,  off  if  paid  within  10  days: 

1  Brl.  Millwood,  spring  '81,  40 J  galls.,  $1.75,    -  -  -    $70  87 

1  Keg,  75;vSweet  Catawba,  5  galls.,  at  $1.00,  -  -  5  75 

1  Keg,  $1.00:  Calif.  Riesling,  10  galls.,  $1.25,    -  -  -      13  50 

1-10  Cask  Oporto  port,  12  galls.,  $1.90,  -  -  -  22  80 

Cartage,      --------50 


$113  42" 


Afterwards  a  trial  was  had  before  the  justice  of  the  peace,  and 
judgment  was  rendered  in  favor  of  the  plaintiff  and  against  the  de- 
fendant, and  the  defendant  appealed  to  the  district  court.  After- 
wards a  trial  was  had  before  the  district  court,  without  a  jury,  and 
the  court  made  the  following  findings  and  conclusions,  to- wit: 

"conclusions  of  fact. 

"(1)  On  March  9,  1883,  the  plaintiff  was,  and  ever  since  it  has  been,  a  cor- 
poration, duly  organized  and  existing  under  the  laws  of  the  state  of  Missouri, 
having  its  principal  office  and  place  of  business  at  St.  Louis,  Missouri,  and 
engaged  as  a  wholesale  dealer  and  jobber  of  whiskies,  wines,  and  other  intox- 
icating liquors,  which  business  was,  on  March  9,  1883,  and  ever  since  has 
been,  lawful  in  the  state  of  Missouri. 

"(2)  On  March  9,  1883,  and  for  some  considerable  time  afterwards,  the 
defendant,  A.  B.  Nutt,  was  the  keeper  of  a  billiard  hall  and  saloon  combined, 
in  the  city  of  Atchison,  in  Atchison  coi^nty,  Kansas,  and  his  business,  in 
part,  was  the  sale  of  intoxicating  liquors  in  said  saloon  without  having  any 
permit  from  the  probate  judge  therefor,  and  for  other  than  medical,  scientific, 
and  mechanical  purposes;  and  such  intoxicating  liquors  were  sold  by  said  A. 
R.  Nutt  by  the  drink  over  a  bar  in  said  saloon,  and  in  so  far  as  his  business 
included  the  sale  of  intoxicating  liquors  it  wiis  wholly  unlawful. 

"(3)  On  March  9,  1883,  Henry  Shullman,  the  duly-authorized  traveling 
agent  and  salesman  of  the  plaintiff,  called  upon  said  A.  R.  Nutt  at  said  bil- 
liard hall  and  saloon,  at  Atchison,  and  solicited  said  A.  R.  Nutt  to  agree  to 
purchase  bud  to  order  from  the  plaintiff  intoxicating  liquors,  and  said  A.  B. 
iS'utt  then  and  there  agreed  to  purchase  the  certain  intoxicating  liquors  sued 


Digitized  by 


Google 


Kan.]  SAMUEL  bowman  DISTILIONQ  CO.  V.  NUTT.  165 

for  in  this  action,  at  certain  agreed  prices;  and  sai(\  agent  agreed  to  order 
said  liquors  from  the  plaintiff  at  St.  Louis,  and  to  have  thera  forwarded  to 
said  A.  R.  Nutt  at  Atchison,  by  railroad,  said  order,  however,  to  be  subject 
to  the  approval  of  the  plaintiff.  Said  agent  thereupon  wrote  and  the  said  A. 
R.  2^att  signed  the  instrument,  a  true  copy  of  which  is  annexed  to  the  plain- 
tiff's bill  of  particulars  as  Exhibit  A,  and  said  agent  forwarded  said  instru- 
ment to  the  plaintiff  at  St.  Louis.  It  was  the  understanding  of  the  said 
agent  and  said  A.  R.  Nutt  that  the  plaintiff  was  to  select  from  its  stock  of 
liquors  at  St.  Louis  the  goods  ordered,  which  were  to  correspond  with  certain 
samples  shown  to  said  A.  R.  Nutt  by  said  agent  at  the  time,  and  to  ship  the 
same  at  St.  Louis,  by  railroad,  consigned  to  said  A.  R.  Nutt  at  Atchison. 

"(4)  Said  agent  of  the  plaintiff  knew  at  said  time  the  nature  of  the  busi- 
ness of  said  A.  R.  Nutt,  and  that  said  liquor^  were  ordered  for  the  purpose 
of  unlawfully  selling  the  same  at  retail  over  said  bar  at  said  place,  in  Atch- 
ison, for  use  as  beverages,  and  not  for  medical,  scientiflc,  and  mechanical 
purposes,  nor  for  any  of  said  last  three  named  purposes. 

"  (5)  The  plaintiff  duly  filed  said  order,  and  shipped  said  whiskies  and  wines, 
consigned  to  said  A.  R.  Nutt  at  Atchison,  and  he  received  the  same,  except 
that  about  four  gallons  of  the  California  wine  ordered,  at  $1.25  per  gallon, 
leaked  out  of  the  cask,  and  the  plaintiff's  said  agent,  who  afterwards  called 
again  upon  said  A.  R.  Nutt  to  solicit  another  order  for  liquors,  agreed  to 
suffer  the  loss  of  said  leakage.  A  true  account  of  the  whisky  and  wines  so 
shipped  appears  as  Exhibit  B,  attached  to  the  plaintiff's  bill  of  particulars. 

**(6)  Sa^id  A.  R.  Nutt  sold  said  whisky  and  wines  in  the  usual  course  of  his 
business  as  aforesaid ;  but  he  hiis  never  paid  for  the  same,  nor  any  part  thereof, 
although  payment  has  often  been  demanded  of  him  by  the  plaintiff." 

"CONCLUSIONS  OF  LAW 

"(1)  The  enforcement  of  said  contract  for  the  sale  of  said  intoxicating 
liquors,  under  the  circumstances  of  this  case,  would  be  against  the  public 
policy  of  this  state. 

•*(2)  The  plaintiff  is  not  entitled  to  recover  in  this  action. 

"(3)  The  defendant  is  entitled  to  judgment  against  the  plaintiff  for  costs." 

Upon  these  findings  and  conclusions  tKe  court  below  rendered  judg- 
ment in  favor  of  the  defendant,  and  against  the  plaintiff,  for  costs, 
and  to  reverse  this  judgment  the  plaintiff,  as  plaintiff  in  error,  now 
brings  the  case  to  this  court. 

Jackson  d  Royse,  for  plaintiff  in  error. 

e7.  C.  Tomlinsoriy  for  defendant  in  error, 

Valbntinb,  J.  This  was  an  action  brought  in  Atchison  county, 
Kansas,  by  the  Samuel  Bowman  Distilling  Company,  a  corporation, 
against  A.  B.  Nutt,  for  intoxicating  liquors  previously  sold  and  de- 
livered by  the  plaintiff  to  the  defendant.  The  plaintiff  is  a  whole- 
sale liquor  dealer  at  St.  Louis,  Missouri,  and  its  sales  there  made 
of  intoxicating  liquors  are  legal  and  valid.  The  defendant  is  a  saloon 
keeper,  in  Atchison,  Kansas,  and  his  sales  there  made  of  intox- 
icating liquors  are  illegal,  and  contrary  to  the  statutes  of  Kansas. 
The  liquors  sold  in  the  present  case  were  first  ordered  by  letter  by 
the  defendant  at  Atchison,  Kansas,  at  the  instance  of  the  plaintiff's 
agent,  who  was  then  in  Atchison,  and  had  knowledge  of  the  kind 
of  business  in  which  the  defendant  was  engaged,  and  presumably 
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had  knowledge  also  of  the  laws  of  Kansas,  and  therefore  had  knowl- 
edge that  the  defendant  was  engaged  in  the  sale  of  intoxicating 
liquors  in  violation  of  law,  and  that  he  desired  to  purchase  the  liquors 
in  the  present  case  for  such  unlawful  purpose.  The  order  of  the 
defendant  for  the  liquors  was  subject  to  the  approval  or  disap- 
proval of  the  plaintiff  at  St.  Louis,  Missouri.  The  plaintiff,  how- 
ever, approved  the  order,  selected  the  liquors  froip  its.  stock  of 
liquors  at  St.  Louis,  Missouri,  and  then  delivered  the  same  to  a 
railroad  company  to  be  by  it  transported  to  the  defendant  at  Atchi- 
son, Kansas,  at  the  defendant's  cost,  and  the  defendant  was  to  pay 
the  plaintiff  the  value  of  such  liquors  at  the  end  of  90  days,  which 
time  elapsed  before  this  action  was  commenced,  and  the  defendant 
had  not  then  and  has  not  since  paid  for  such  liquors.  The  de- 
fendant claims  that  the  plaintiff  sold  the  liquors  to  him  knowing  that 
he  would  again  sell  them  in  Kansas,  in  violation  of  the  laws  of  Kan- 
sas, and  therefore  he  claims  that  the  sale,  though  legal  in  Missouri, 
was  illegal  and  void  as  to  Kansas,  and  that  the  plaintiff  cannot  re- 
cover in  Kansas  anything  from  the  defendant  for  the  liquors  sold  and 
delivered  by  the  plaintiff  to  the  defendant. 

The  plaintiff  constructively  had  knowledge,  in  Missouri,  through 
the  actual  knowledge  of  its  agent,  in  Kansas,  that  the  defendant  pur- 
chased the  liquors  for  the  purpose. of  unlawfully  selling  the  same  in 
Kansas;  but  there  is  no  pretense  that  the  plaintiff  in  any  manner 
participated  in  this  unlawful  purpose,  and  no  pretense  that  it  was  to 
derive  any  benefit  from  any  of  the  illegal  acts  perpetrated,  or  in- 
tended to  be  perpetrated,  by  the  defendant  in  Kansas.  So  far  as  ap- 
pears from  the  record,  the  plaintiff  sold  these  liquors  in  the  same 
manner  and  for  the  same  prices  as  it  sells  like  liquors  to  its  other 
customers,  who  purchase  the  same  for  lawful  and  legitimate  sale  or 
use.  Nor  did  the  plaintiff  pack  the  liquors  in  such  a  manner  as  to 
conceal  their  real  character,  or  pack  them  in  any  manner  different 
from  the  manner  in  which  it  packs  like  goods  for  its  other  customers, 
who  purchase  for  lawful  and  legitimate  purposes.  So  far  as  any- 
thing is  shown  in  the  record,  it  sold  the  goods  for  the  same  prices,  and 
packed  them  in  the  same  manner,  that  it  would  sell  and  pack  like 
goods  sold  to  legitimate  druggists  in  Kansas,  who  have  permits  to  sell 
intoxicating  liquors,  and  who  do  sell  them  only  in  accordance  with  the 
statutes  of  Kansas.  Under  all  the  authorities,  the  sale  of  these  liquors 
was  a  sale  in  Missouri,  and  not  a  sale  in  Kansas,  and  the  sale  was 
legal  and  valid  in  Missouri;  therefore  the  only  thing  that  can  be 
urged  against  the  plaintiff's  right  to  recover  in  this  action  is  its  con- 
structive knowledge  of  the  defendant's  wrongful  intent  to  sell  the  in- 
toxicating liquors  in  an  unlawful  manner,  and  for  an  unlawful  pur- 
pose. Now,  mere  knowledge  by  the  vendor  of  goods,  lawfully  sold  in 
one  state,  that  the  vendee  intends  to  use  them  in  violation  of  law  in 
another  state,  will  not  defeat  an  action  brought  in  such  other  state 
by  the  vendor  against  the  vendee  for  the  purchase  price  of  the  goods. 
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Feineman  v.  Sachs,  33  Kan.  621,  625,  626,  S.  C.  7  Pac.  Eep,  222,  and 
cases  there  cited,  to- wit:  Hill  v.  Spear,  60  N.  H.  263;  Holman  y, 
Johnson,  1  Cowp.  341;  Gaylord  v.  Soragen,  32  Vt.  110;  Mclntyre  v. 
Parks,  3  Mete.  207;  Smith  v.  Godfrey,  28  N.  H.  379;  Orcutt  v.  Nel- 
son, 1  Gray,  536;  President,  etc.,  v.  Spalding,  12  Barb.  302;  Tracy 
V.  Talmage,  14  N.  Y.  162.  See,  also,  upon  this  same  subject,  and 
supporthagthe  foregoing  proposition,  the  following  authorities :  Weh- 
her  V.  Donnelly,  33  Mich.  469;  McKinney  v.  Andreivs,  41  Tex.  363: 
Dater  v.  Earl,  3  Gray,  482;  Tegler  v.  Skipman,  33  Iowa,  195;  P<Z- 
lecat  Y.AngeU,  2  Crompt.,  M.  &  R.  311;  Sortwell  v.  Hughes,  1  Curt. 
244.  About  the  only  authorities  which  are  seemingly  opposed  to' 
the  foregoing  proposition  are  the  following:  Territt  v.  Bartlett,  21 
Vt.  184;  McConihc  v.  McMann,  27  Vt.  96;  Webster  v.  Munger,  8 
Gray,  584;  Adams  v.  Coidliard,  102  Mass.  167;  Davi«  v.  Bronson,  6 
Iowa,  411;  Second  Nat.  Bank  v.  Curren,  36  Iowa,  555;  Banchor  v. 
Mttnsel,  47  Me.  58.  But  these  authorities  last  cited  do  not  furnish 
much  opposition  to  the  general  doctrine  above  enunciated.  The  Ver- 
mont decisions,  for  instance,  make  a  distinction  as  between  mere 
knowledge  by  the  vendor  of  the  illegal  purpose  of  the  vendee,  and 
knowledge  with  the  intent  by  the  vendor  to  assist  in  carrying  oat  stuih 
illcgid  purpose.  See  21  Vt.  189,  190;  27  Vt.  99;  and  the  later  case 
of  Gaylord  v.  Soragen,  32  Vt.  112,  where  the  following  language  is 
used: 

"Mere  knowledge  by  the  vendor  of  goods,  selling  tliem  in  a  foreign  state, 
that  the  vendee  intends  to  use  them  in  violation  of  the  laws  of  this  state,  is 
not  sufficient  to  invalidate  the  contract,  when  it  is  sought  to  be  enforced  in 
our  courts.  Our  own  courts  have  recognized  this  rule,  (McConihe  v.  McManri^ 
27  Vt.  95;)  and  it  is  now  generally  adopted  in  this  country  and  in  England, 
though  the  contrary  doctrine  has  received  the  support  of  some  eminent 
judges  and  jurists." 

The  decisions  in  Massachusetts,  reported  in  74  Mass.  584,  and  102 
Mass.  167,  do  not  purport  to  overrule  the  previous  decisions  made  in 
that  state,  but  attempt  to  make  a  distinction.  It  is  not  held  in  that 
state  that  knowledge  alone  of  the  intended  illegal  sale  will  defeat  the 
action,  but  it  is  knowledge  of  such  intended  illegal  sale,  *Vith  a  view" 
that  the  intended  illegal  sale  shall  be  consummated, — 74  Mass.  684, — 
and  "reasonable  cause  of  belief"  of  such  intended  illegal  sale  is  not 
sufficient,  (102  Mass.  167.) 

The  decisions  in  Iowa  are  made  under  a  special  statute;  but  even 
in  that  state  it  is  held  that  mere  knowledge  of  the  law  alone  will  not 
render  the  contract  invalid,  (Second  Nat.  Bank  v.  Curren,  36  Iowa, 
555;)  and  in  the  case  of  Tegler  v.  Shipman,  33  Iowa,  195,  200,  it  is 
stated  that  it  is  not  held  that  mere  knowledge  on  the  part  of  the  seller 
of  the  intended  violation  of  the  laws  by  the  purchaser  would  necessa- 
rily vitiate  or  avoid  the  contract. 

The  case  of  Banchor  v.  Mansel,  47  Me.  58,  is  also  decided  under 
an  express  statute;  but  in  that  case  it  was  merely  held  that  mowl- 
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edge  on  the  part  of  the  vendor,  and  ''acts,  beyond  the  mere  sale, 
which  aided  the  purchaser  in  his  unlawful  design,"  would  defeat  the 
vendor's  action.     See,  also,  Torrey  v.  Corliss,  33  Me.  333. 

It  may  be  urged  with  much  reason  that  knowledge  alone  by  the 
vendor  of  the  intended  unlawful  use  of  the  property  by  the  vendee 
should  defeat  the  vendor's  action  against  the  vendee  for  the  purchase 
price  of  goods  sold  and  delivered,  but  the  great  weight  of  authority 
is  on  the  other  side;  and  we  have  chosen  to  follow  the  authorities. 
Knowledge  alone  by  the  vendor  in  such  cases  is  not  sufficient.  In 
order  that  the  action  by  the  vendor  in  such  cases  may  be  defeated  by 
"the  veadee  it  must  further  be  shown  that  the  vendor  sold  the  goods 
for  the  purpose  that  the  law  should  be  violated,  or  that  he  had  some 
interest  in  the  violation  of  the  law,  or  that  he  participated  in  some 
manner  in  the  unlawful  purpose.  In  fact  courts  do  not  like  to  re- 
lieve parties  from  their  contracts  after  the  contracts  have  been  exe- 
cuted and  performed  on  the  other  side,  and  after  the  parties  asking 
to  be  relieved  have  received  and  enjoyed  all  the  fruits  and  benefits 
which  they  expected  to  receive  or  enjoy  from  their  contracts ;  and 
especially  courts  do  not  like  to  relieve  those  parties  in  such  cases  who 
have  committed  the  principal  wrongs  themselves,  and  who  plead  their 
own  wrongs  for  the  purpose  of  being  so  relieved.  Besides  the  dis- 
tinction made  between  mere  knowledge  and  knowledge  with  some- 
thing more,  there  is  also  a  well-recognized  distinction  between  exe- 
cuted and  executory  contracts. 

The  judgment  of  the  court  below  will  be  reversed,  and  -cause  re- 
manded, with  the  order  that  judgment  be  rendered  in  favor  of  the 
plaintiff,  and  against  the  defendant,  upon  the  special  findings  of  fact 
made  by  the  court  below. 

(All  the  justices  concurring.) 


Westheimer  v.  Nutt. 

Filed  March  5,  1886. 

Error  from  Atchison  county. 
Jackson  cfe  Royse,  for  plaintiff  in  error. 
John  0.  Tomlijisorif  for  defendant  in  error. 

Per  Cukiam.  Upon  the  authority  of  the  decision  just  rendered  in  the  case  of 
Samuel  Bowman  J^istUMng  Go,  v.  Nutt,  ante,  168,  the  judgment  of  the  court  below 
in  this  case  will  be  reversed,  and  cause  remanded,  with  the  order  that  Indgment 
be  rendered  in  favor  of  the  plaintiff  and  against  the  defendant  upon  the  special 
findings  of  fact  made  by  the  court  below. 
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SUPREME  COURT  OF  CALIFORNIA. 

(62  Cal.' 623) 

People  v.  Bush.     (No.  20,084.) 
Filed  February  26,  1886. 

1.  HoMTciDE—MuKDER— Modification  op  Order  for  View  of  Locus  in  Quo. 
In  a  prosecution  for  murder  a  modification  by  a  judge  out  of  court,  ana 
without  the  defendant's  knowledge,  of  an  order  duly  made  for  the  jury  to 
view  the  locus  in  quo  of  the  offense,  is  not  prejudicial  error,  if -the  modifica- 
tion of  such  order  was  favorable  to  defendant. 

•2.  Same— View  by  Jury  of  Locus  in  Quo— Keeping  Jury  Together. 

The  requirement  that  a  jury  shall  be  kept  in  a  bodj  is  sufficiently  complied 
with  if,  where  the  jury  are  transported  to  the  loeu^  in  quo  in  several  wagons, 
such  wagons  are  at  all  times  in  sight  of  each  other,  and  if.  during  an  inter- 
vening night,  the  jury  occupied  rooms  at  a  hotel  to  which  access  by  others 
\^as  impossible. 

8.  Criminal  Law— Trial— Absence  of  Defendant  from  Court-Room. 

In  a  criminal  trial,  mere  absence  of  the  defendant  from  the  court-room  for 
an  inappreciable  space  of  time  during  the  trial  will  not  warrant  a  reversal. 

4.  Same— Jury— Consultation  while  Viewing  Locus  in  Quo. 

The  fact  that  the  jury  whispered  among  themselves  while  viewing  the  place 
of  a  homicide  is  not  such  misconduct  as  will  warrant  a  reversal. 

5.  Same— Argument— Objectionable  Remarks  by  Counsel. 

On  a  prosecution  for  homicide,  the  fact  that  counsel  for  the  prosecution 
.stated  to  the  jury  in  his  address  his  own  impression  on  hearing  of  the  homi- 
cide, while  objectionable  conduct,  if  made  m  reply  to  similar  remarks  by  the 
defendant's  counsel  will  not  warrant  a  reversal.^ 

6.  Witnesses— EviDBNOB  of  Character,— Objections  to,  how  Taken. 

Where  questions  by  the  prosecution  in  a  criminal  trial,  concerning  defend- 
ant's character  for  truth,  honesty,  and  integrity,  are  objected  to  on  the 
ground  that  they  are  incompetent  and  irrelevant,  but  no  objection  is  made  to 
the  form  of  the  questions,  the  defendant  cannot,  on  appeal,  complain  that 
such  questions  should  have  been  directed  to  the  general  character  of  the  de- 
fendant for  truth,  honesty,  and  integrity. 

7.  Homicide— View  of  Locus  in  Quo— Presence  of  Defendant  Necessary. 

A  view  of  the  loeus  in  quo,  pending  a  trial  for  murder,  must  be  had  in  the 
presence  of  defendant,  and  if  such  view  is  had  in  his  absence,  this  will  be 
ground  for  reversal,  as  it  is  in  violation  of  defendant's  rights  under  the  Cal- 
ifornia constitution  to  appear  and  defend  in  person,  and  with  counsel,  and  to 
be  confronted  with  the  witnesses  against  him  on  his  triaL 

Myrick  and  McKbb,  JJ.,  dissent. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  county  of  San  Diego. 
Z.  Montgomery,  Levi  Chase,  and  W. «/.  Hunsaker,  for  appellant. 
Wallace  Leach,  J.  L.    Copeland,  and  E.   W.  Hendricks,   for  re- 
spondent. 

FooTB,  C.     The  defendant  was  tried  upon  an  information  for  mur- 
der.    He  was  found  guilty  by  the  jury  of  that  crime  in  the  first  de- 

^  See  note  at  end  of  case. 
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gree.     From  the  judgment  of  conviction,  and  an  order  denying  him 
a  new  trial,  he  appeals. 

There  were  numerous  matters  occurring  during  the  trial  upon  which 
the  defendant  bases  his  contention  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  awarded  him.  It  appears  from  the  rec- 
ord that  upon  the  trial  there  was  evidence  given,  both  by  witnesses 
for  the  prosecution  and  the  defense,  in  relation  to  the  place  where  the 
homicide  occurred,  and  of  the  relative  positions  then  and  there  occu- 
pied by  the  defendant,  the  person  killed,  and  the  witnesses,  and  of 
certain  natural  objects  there  existent.  From  the  nature  of  that  tes- 
timony it  appeared  proper  to  the  trial  judge  that  the  jury  should  view 
the  place  in  which  the  offense  was  charged  to  have  been  committed, 
and  the  places  at  which  certain  other  material  facts  occurred,  and 
upon  motion  duly  made  by  counsel  for  the  people  under  section  1119, 
Pen.  Code,  the  court  made  the  following  order: 

"Whereas,  it  appears  to  the  court  that  it  is  proper  and  necessary  that  the 
j^ury  should  view  certain  places  represented  on  the  diagram  used  in  this  case 
marked  *Map  of  Koad  from  Julian  to  House  of  J.  J.  Bush,  San  Diego  County, 
by  C.  J.  Fox,  1884,*  hereinafter  specified,  it  is  ordered  that  the  jury  be  con- 
ducted in  a  body,  in  custody  of  tlie  sheritf,  to  such  places  and  that  the  wit- 
ness Valentine  show  to  said  jury  the  following  places,  viz.:  First,  the 
hotel  in  Julian;  second,  the  blacksmith's  shop;  thirdy  the  stable  near  said 
blacksmith's  shop;  fourth,  the  road  traveled  by  the  witness  and  John  ly^j 
the  day  of  the  killing  of  John  Ivey,  when  they  left  Julian;  fifth,  the  place 
where  he  (V.ilentine)  was  when  he  first  saw  the  defendant,  J.  J.  Bush,  after 
leaving  Julian  on  the  day  of  the  killing;  sixth,  the  place  where  he  (Valen- 
tine) was  when  he  next  saw  the  defendant,  J.  J.  Bush;  seventh,  the  places 
on  the  road  where  the  said  Bush  wiis  when  he  (Valentine)  saw  him  at  the  two 
times  before  mentioned;  eighth,  the  pl.ice  where  the  killing  of  John  Ivey 
took  place;  ninth,  the  rock  n^ar  by,  marked  on  said  map;  tenth,  the  trail  go- 
ing to  the  house  of  J.  J.  Bush  from  the  Julian  road.  And  that  said  sheriff 
return  said  jury  into  court  without  unnecessary  delay. 

"It  is  ordered  that  the  interpreter,  William  Lyons,  heretofore  sworn  as 
such  in  this  case,  accompany  the  witness  Valentine,  and  that  a  copy  of  this 
order  be  furnished  said  sheriff,  and  be  interpreted  to  said  witness  Valentine, 
so  that  he  may  be  enabled  to  point  out  the  said  places." 

The  sheriff  and  Charles  T.  Murphy,  his  deputy,  were  then  sworn 
in  open  court  in  accordance  with  the  terms  of  section  1119,  supra. 
On  the  next  morning,  which  was  Sunday,  the  twenty-sixth  of  Sep- 
tember, 1884,  at  an  early  hour,  the  judge  of  said  court  called  upon 
the  said  sheriff  at  the  hotel,  where  he  and  the  jury  were  making  prep- 
arations to  start  on  the  journey  that  had  been  specified  in  the  said 
order,  and  obtaining  from  him  the  certified  copy  of  said  order  in  the 
sheriff's  possession,  but  without  the  hearing  of  the  jury,  made  cer- 
tain changes  in  the  same,  viz. :  By  striking  out  the  parts  thereof  em- 
braced under  the  fifth,  sixth,  and  seventh  heads,  by  drawing  a  line 
with  a  pen  and  ink  through  the  writing  of  them  all,  and  then  and 
there  placed  the  following  indorsement  thereon :  "The  foregoing  or- 
der is  modified  so  as  to  strike  out  and  omit  the  fifth,  sixth,  and  sev- 
enth places  mentioned  therein. — W.  T.  McNealy,  Judge."     And  af- 
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terwards,  on  the  conveninf^  of  the  court,  an  order  was  made  in  open 
court  modifying  the  said  original  order  in  the  manner  above  specified. 
The  defendant  claims  that  this  modification  was  made  out  of  court, 
without  his  knowledge,  and  that  he  did  not  know  of  it  until  the  jury 
had  gone  on  their  way  to  the  scene  of  the  killing,  and  that  no  ofifer 
was  made  after  the  modification  to  allow  him  to  accompany  the  jury. 

The  jury  journeyed  to  the  place  of  the  alleged  homicide  in  two 
wagons,  one  containing  seven  of  them  and  the  sheriff,  and  the  other 
five  of  them  and  the  deputy-sheriff.  During  the  trip  the  wagons  were 
always  in  sight  of  each  other.  Julian  was  reached  by  the  whole 
party  that  night,  and  the  sheriff  engaged  for  their  occupancy  at  the 
hotel  rooms  on  the  second  floor  thereof,  and  at  the  rear  of  the  build- 
ing. There  was  a  hallway  between  those  rooms,  and  the  sheriff  ^nd 
his  deputy  occupied  a  room  at  the  head  of  the  stairway.  The  jury  oc- 
cupied several  rooms,  but  there  does  not  appear  to  have  been  any  way 
of  access  by  stairs,  or  otherwise,  to  their  apartments  from  the  out- 
side or  inside  of  the  hotel,  save  by  the  stairway  where  the  sheriff  and 
bis  deputy  were  stationed,  and  which  station  must  be  passed  before 
any  one  could  reach  the  jury.  There  is  no  evidence  whatever  that 
the  jury  had,  or  could  have  had,  any 'communication  with  any  one 
but  with  each  other  and  the  officers  under  wliose  charge  they  were.  A 
man  rode  up  to  them  in  the  road  at  one  time,  and  asked  if  that  "was 
the  jury  in  the  Bush  case,"  but  he  was  immediately  ordered  off  by  the 
sheriff,  and  left  at  once.  On  the  morning  after  the  night  of  their  ar- 
rival at  Julian,  the  jury,  in  a  body,  in  charge  of  the  said  sheriff  and 
his  deputy,  were  conducted  to  the  places  mentioned  in  the  order  of 
the  court,  and  the  various  points  and  objects  therein  specified  pointed 
out  and  named  to  them  by  the  witness  Valentine,  except  those  which 
had  been  stricken  out  by  the  court.  No  other  communication  was  made 
to  the  jury  by  Valentine,  except  that  at  one  time  he  pointed  with  his 
hand  towards  a  certain  place,  *and  commenced  a  sentence  by  saying 
"the  horse — "  but  he  was  immediately  stopped  by  the  sheriff.  The 
striking  out  by  the  judge  of  the  fifth,  sixth,  and  seventh  clauses  of 
the  original  order  was  done  out  of  abundant  caution,  and  with  the 
intention  of  preventing  any  possible  wrong  being  done  to  the  defend- 
ant, and  of  that  action  merely  he  cannot  be  heard  to  complain.  The 
jury  were  transported  upon  their  journey  in  a  mode  which,  under  the 
circumstances  of  this  case,  did  not  in  any  manner  conflict  with  the 
rule  that  they  should  always,  during  such  a  trial,  be  kept  in  a  body; 
and  so  it  was  as  to  the  manner  in  which  they  slept.  And  it  does  not 
appear  anywhere  in  the  record,  during  this  journey,  or  at  any  time  in 
the  progress  of  the  trial,^that  any  sort  of  effort  was  made  to  tamper 
with  the  jury. 

The  point  is  made  that  error  prejudicial  to  the  defendant  occurred 
by  his  being  absent  from  the  court-room  during  a  part  of  the  trial.  This 
appears  to  have  been  for  an  inappreciable  space  of  time,  if  at  all, 
while  his  counsel  was  preparing  to  begin  an  address  to  the  jury;  and 
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the  refasal  of  the  court  to  correct  its  minates  so  as  to  show  that  any 
such  absence  had  in  reality  occurred,  upon  the  evidenee  produced  be- 
fore it,  was  justifiable. 

The  fact  that  the  jury  whispered  among  themselves  while  viewing 
the  locality  where  John  Ivey  was  killed  is  not,  of  itself,  sufficient  er- 
ror to  warrant  a  reversal  of  the  judgment  in  this  cause. 

Granting  that  the  evidence  given  on  the  trial  of  this  case  was  con- 
flicting, nevertheless  it  was  the  province  of  the  jury  who  heard  it,  and 
whose  verdict  as  found  was  based  upon  it,  to  determine  what  evidence 
was  entitled  to  credence;  and  that  they  did  so  is  no  error  prejudicial 
to  the  defendant. 

The  arguments  made  by  counsel  on  both  sides  to  the  jury,  wherein 
they  stated  their  several  impressions  on  hearing  of  the  killing  of  Ivey 
by  the  defendant,  were  commenced,  it  seems,  by  the  attorney  for  the 
defendant,  and  his  example  was  followed  in  turn  by  counsel  for  the 
people.  The  former  asked  that  the  latter  be  restrained  by  the  court; 
but  this  that  tribunal  declined  to  do  because  what  was  being  said 
was  in  reply  to  a  similar  argument  to  the  jury  that  had  been  made 
just  before  by  the  objector.  That  proceeding  upon  the  part  of  the 
gentlemen  of  the  bar  was  objectionable,  but  under  the  circumstances, 
the  court  having  fully  instructed  the  jury  upon  the  law  as  applicable 
to  the  matter,  we  perceive  no  just  cause  of  complaint  against  that 
tribunal. 

The  defendant  also  assigns  as  error  the  ruling  of  the  court,  on  the 
objection  made  by  his  counsel,  to  questions  put  to  witnesses  for  the 
prosecution  as  to  his  character  for  truth,  honesty,  and  integrity.  The 
objection  as  made  was  for  incompetency  and  irrelevancy;  but  no 
specific  objection  was  made  that  the  witnesses  were  not  asked  what 
the  general  character  of  the  defendant  was  for  truth,  honesty,  and  in- 
tegrity; and  while  it  is  true  that  in  putting  such  a  question  the  word 
** general''  ought  always  to  be  employed,  yet  it  appearing  that  on  the 
occasions  here  complained  of  neither  the  court  nor  the  attorneys  for 
the  prosecution  were  advised  by  the  objector  that  the  form  of  the 
questions  asked  was  what  was  aimed  at,  nor  what  particular  form 
thereof  was  claimed  to  be  indispensable,  the  defendant  cannot  be  heard 
to  complain  for  the  omission  of  his  counsel  to  put  the  court  in  pos* 
session  of  the  exact  point  of  his  objection. 

There  remains  for  discussion  but  one  other  point  made  by  the  de- 
fendant for  the  reversal  of  the  judgment;  but  it  is  one  of  grave  im- 
portance and  of  far-reaching  character.  He  claims  that  section  1119, 
which  authorizes  a  jury  to  be  taken  from  the  court-room,  where  a 
trial  for  murder  is  being  had,  to  view  a  place  or  places  elsewhere, 
does  not  in  its  terms  authorize  such  action  to  be  taken  unless  the  de- 
fendant be  present  during  the  whole  time  of  such  view,  and  that,  if 
such  view  is  in  fact  had  in  his  absence,  it  is  in  violation  of  his  con« 
stitutional  right  ''to  appear  and  defend  in  person  and  with  counsel,** 
(article  1,  §  8,  Const.  Gal. ;)  and  that  by  the  same  section  of  that 
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eoDBtitutiop,  being  secured  in  his  right  to  be  confronted  with  the  wit- 
nesses against  him  on  his  trial,  such  right  is  violated  unless  he  be 
present  at  such  a  view. 

For  wise  and  proper  reasons,  and  in  pursuance  of  a  good  purpose, 
in  certain  instances,  the  trial  court  is  authorized  to  send  a  jury  trj« 
ing  a  criminal  cause  to  '*  view  the  place  in  which  the  offense  is  charged 
to  have  been  committed,  or  in  which  any  other  material  fact  oc- 
curred;" but  the  law  which  confers  this  authority  does  not  declare 
that  this  may  be  done  without  the  presence  of  the  defendant  and  his 
counsel.  It  is  impossible  that  a  jury  could  go  and  view  such  a  place 
without  receiving  some  evidence  through  one  of  their  senses,  viz., 
that  of  sight. 

In  the  case  at  bar  there  was  a  conflict  in  the  evidence  which  had 
been  submitted  to  the  jury,  between  that  given  by  witnesses  for  the 
defendant  and  that  by  Valentine,  the  principal  witness  for  the  peo- 
ple. There  is  little  doubt  that  the  order  made  for  the  view  was  for 
the  reason  that  the  court  thought  it  necessary  for  the  jury  to  deter^ 
mine,  by  looking  at  various  physical  objects,  extending  along  a  road 
for  some  distance,  which  was  the  true  and  reliable  testimony  as  to 
the  matters  wbeire  this  conflict  existed.  They  went  to  the  places  des- 
ignated in  the  order,  and  Valentine,  the  witness,  pointed  out  and 
named  to  them  the  objects  therein  embraced.  The  jury  viewed  them 
all  as  they  lay  along  the  road,  and  therefrom  must  have  determined 
which  evidence,  upon  certain  points,  they  deemed  most  worthy  of  be- 
lief. They  thus  received  evidence  in  the  absence  of  the  judge,  the 
defendant,  and  his  counsel. 

The  order  made  by  the  court  did  not  require  the  defendant  to  go 
and  be  present  with  his  counsel  at  such  view.  Suppose  that  upon 
the  trial,  after  the  witnesses  had  testified  as  to  the  occurrences  which 
transpired  at  the  places  named  in  the  order,  instead  of  making  the 
order  a  photograph  of  all  such  places  had  been  offered  and  allowed 
by  the  court  to  go  in  evidence  to  the  jury,  in  the  absence  of  the  de- 
fendant and  his  counsel,  can  it  be  successfully  contended  that  the  de- 
fendant could  be  debarred  from  claiming  and  having  awarded  him  a 
new  trial  for  manifest  error?  It  is  often  most  important  for  the  de- 
fendant and  his  counsel  to  be  able  to  perceive  exactly  what  impres- 
sion is  being  made  upon  the  jury  by  any  portion  of  the  evidence  given 
in  on  his  trial;  and  it* may  frequently  happen  that  it  is  within  their 
power  then  to  introduce  other  evidence  which  might  tend  to  disabuse 
that  body  of  a  wrong  impression,  or  the  counsel  might,  by  fair  and 
legitimate  argument,  be  able  to  convince  them  of  the  right  view  to  be 
taken  of  such  evidence.  It  is  to  insure  to  the  defendant  in  all  cases 
of  such  a  nature  a  fair  and  impartial  trial  by  a  jury  of  his  country- 
men that  the  constitutional  enactment  was  made  the  supreme  law  of 
the  land. 

The  defendant  objected  to  the  order  of  view  as  made  origi- 
nally and  as  modified.     He  was  not  present  when  the  jury  inspected 
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the  various  places  named  in  that  order,  and  it  is  fair  to  presume  that 
what  they  then  and  there  saw  tended  to  or  did  influence  their  verdict. 
This  court,  in  the  case  of  the  People  v.  Green,  53  Cal.  60,  where  a 
similar  order  was  made  and  action  taken  with  the  jury,  used  this  lan- 
guage: "The  action  of  the  court  was  opposed  *  *  *  to  the 
principle  which  gives  to  a  defendant  the  privilege  of  being  confronted 
by  the  witnesses  against  him."  Judge  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  (5th  Ed.)  §  319,  says:  "In  cases  of  felony, 
where  the  prisoner's  life  or  liberty  is  in  peril,  he  has  the  right  to  be 
present,  and  must  be  present,  during'the  whole  of  the  trial,  and  un- 
til the  final  judgment."  And  in  note  1  of  the  section,  supra,  this  is 
said :  "In  capital  cases  the  accused  stands  upon  all  his  rights,  and 
waives  nothing."  Dempsey  v.  People,  47  111.  325;  People  v.  McKay, 
18  Johns.  217;  Barley  v.  State,  1  Neb.  385.  And  further,  as  to  the 
inability  of  a  defendant  to  waive  a  constitutional  right,  see  Work  v. 
State,  2  Ohio  St.  296;  Cancemi  v.  People,  18  N.  Y.  128;  Wihon  v. 
State,  16  Ark.  601;  Bond  v.  State,  17  Ark.  290;  Brown  v.  State,  16 
Ind.  496. 

In  the  case  of  State  v.  Bertin,  24  La.  Ann.  47,  similar  to  the  one 
in  hand,  (except  that  there  was  no  statute  of  the  st^te  of  Louisiana 
authorizing  a  view  of  places,)  this  language  occurs : 

"Concede  that  in  the  absence  botli  of  the  accused  and  the  judge  (for  the 
judge  did  not  accompany  the  expedition)  the  witness  obeyed  these  instruc- 
tions to  the  letter,  which  were  as  follows:  *To  make  no  explanations,  but  to 
confine  himself  to  pointing  out  appearances  as  described  in  said  diagram,' — it 
would  result  merely  that  the  witness  gave  testimony  on  the  premises,  out  of 
court  and  in  the  absence  of  the  accused;  gives  testimony,  namely,  by  signs, 
and  it  needs  no  argument  to  prove  that  the  effect  of  such  pointing  out  in 
dumb  show  is  as  potent  with  the  jury  as  if  the  verification  of  the  diagram 
had  been  enforced  with  a  multitude  of  words.  The  object  of  law  is  the  do- 
ing of  real  justice;  it  is  but  natural  and  proper,  therefore,  that  criminal  juris- 
prudence should  protect  the  accused  person  by  numerous  safeguards,  and 
among  these  is  the  rule  that  in  general  every  proceeding  of  his  trial  shall 
take  place  in  his  presence;  for,  peradventure,  if  he  be  present  he  may,  at  any 
moment,  by  a  question,  a  suggestion,  an  argument,  or  even  a  glance,  con- 
found his  accusers,  vindicate  his  innocence,  or  at  lesist  mitigate  his  punish- 
ment. Especially  is  this  proper  at  the  taking  of  testimony  atrainst  him,  and 
therefore  in  this  state  as  in  many  others  of  this  Union,  it  is  provided  by  the 
constitution  that  the  accused  shall  have  the  right  to  me^t  the  witnesses 
against  him  face  to  face." 

In  Gaunt,  Ark.  Dig.  §§  1927.  1928,  the  statute  authorizing  a 
view  in  such  a  case  as  the  one  we  are  now  discussing  is  almost  in 
totidem  verbis  as  our  own  section  1119  of  the  Penal  Code.  And  in 
the  case  of  Benton  v.  State,  30  Ark.  350,  it  is  said : 

"The  view  of  the  place  where  the  crime  is  alleged  to  have  been  committed, 
by  the  jury,  is  part  of  the  trial,  and  may  be  an  important  step  in  the  trial, 
and  the  presence  of  the  prisoner  at  the  view,  in  a  case  involving  life  or  lib- 
erty, that  he  may  have  an  opportunity  to  observe  the  conduct  of  the  jury, 
and  whatever  occurs  there,  might  be  of  the  utmost  consequence  to  him. 
The  judge  who  presides  at  the  trial  and  hears  the  evidence  must  determine 
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whether  or  not  a  view  is  necessary;  and  if,  in  his  discretion,  he  deems  it 
necessary  to  order  a  view  to  be  made,  it  would  be  better  and  safer  for  liim 
to  accompany  the  jury,  if  convenient,  to  see  that  nothing  improper  occurs 
at  the  view.  If  not  convenient,  he  may  appoint  a  person  to  show  the  jury 
the  place  to  be  viewed,  sworn  as  directed  by  statute.  If  the  jurors  are  fa- 
miliar with  the  place,  they  may  be  conducted  to  it  by  a  sworn  bailifif  in 
charge  of  them,  and  there  could  be  no  necessity  for  the  appointment  of  an- 
other person  to  show  them  the  place. " 

At  page  349,  same  case,  this  is  said : 

''But  though  no  witnesses  are  examined  at  the  view,  yet  the  jurors,  from 
their  observation  of  the  place  and  its  surroundings,  may  regeive  a  kind  of 
evidence  from  mute  things,  which  cannot  be  brought  into  court  to  confront 
the  accused,  and  are  in  their  nature  incapable  of  cross-examination." 

By  section  1043  of  our  Penal  Code  it  is  provided  that  the  defend- 
ant must  be  present  in  person  when  on  trial  for  a  felony.  In  Arkan- 
sas a  statute  of  the  same  kind  was  in  force,  and  the  supreme  court 
of  that  state  said  of  it  that  it  was  *' declaratory  and  aflSrmatory  of  the 
common  law,  which  would  not  allow  any  proceeding  aflfecting  life  or 
liberty  to  be  had  in  the  absence  of  the  prisoner,  and  when  any  step 
was  to  be  taken  in  the  cause  the  prisoner  was  to  be  present  personally, 
lest  in  so  important  a  matter  he  should  be  prejudiced.  This  care  of  the 
law  for  his  safety  was  extended  through  the  whole  trial,  from  his  ar- 
raignment to  his  final  conviction  or  acquittal."  Sneed  v.  State,  5  Ark. 
432;  Cole  v.  State,  10  Ark.  318;  Sweeden  v.  State,  19  Ark.  209. 

We  are  of  the  opinion  that  it  is  not  intended  by  section  1119,  Pen. 
Code,  that  a  view  to  be  taken  by  the  jury  of  any  place  or  places  con- 
templated by  that  statute  should  ever  be  ordered  by  the  court,  or  take 
place,  unless  in  the  presence  of  the  defendant;  and,  in  addition  to  the 
authorities  above  cited,  the  following  bear  out  the  correctness  of  that 
rule.  Whart.  Crim.  Pr.  &  PI.  (8th  Ed.)  §  707;  State  v.  Sanders, 
68  Mo.  202;  Smith  v.  State,  42  Tex.  444;  Carroll  v.  Stale,  5  Neb.  3i ; 
Eastwood  V.  People,  3  Parker,  Crim.  R.  25. 

The  judgment  and  order  should  be  reversed^  and  cause  remanded 
for  a  new  trial. 

I  concur :  Belcher,  C.  C. 

Seabls,  C.  I  concur  in  the  conclusion  reached  in  the  foregoing 
opinion,  and  hold  that  a  defendant  in  a  criminal  case  amounting  to 
felony  has  a  right  to  be  tried  in  the  presence  of  the  court,  of  which 
the  judge  is  an  integral  part;  to  be  represented  in  every  step  of  the 
case  by  counsel;  to  be  personally  present  and  be  confronted  by  the 
witnesses  against  him;  and  section  1119  of  the  Penal  Code,  so  far 
as  it  is  in  conflict  with,  or  in  any  manner  abridges,  these  rights  or 
any  of  them,  is  unconstitutional  and  void. 

Thb  Court.  For  reasons  contained  in  the  foregoing  opinions  the 
judgment  and  order  are  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 
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Boss  and  ShabpstbiKi  JJ.,  agree  with  the  yiews  presented  in  the 
opinion  of  Commissioner  Foots. 

Thornton  and  MoKimstbt,  JJ.,  concur  aUo  in  the  opinion  of  Com- 
missioner Seabls. 

Mtbiok»  J.    I  do  not  concur  in  the  judgment,  or  in  the  reasons 

therefor. 

McKeb,  J.    I  dissent.     Section  1119  Pen.  Code;  People ▼•  Bonney^ 
19  Cal.  427. 

NOTE. 

For  a  full  discussion  of  the  question  of  abuse  by  and  misoondnct  of  counsel  in  the 
argument  of  a  case  to  the  Jury,  see  Petite  v.  People,  (Colo.)  9  Pac.  Bep.  622,  and  note^ 
827,  628,  and  State  v.  McOool,  (Kan.)  9  Pac.  Rep.  746. 

A  judgment  will  not  be  reversed  for  misconduct  ox  counsel  in  argument,  unless  it 
was  such  as  to  prejudice  the  substantial  rights  of  the  accused.  Shnlar  v.  State,  (Ind.)  4 
N.  E.  Rep.  870. 

.  It  is  only  where  the  misconduct  of  counsel  is  of  such  a  material  character  as  to  make 
it  probable  that  the  jury  were  misled  that  there  can  be  a  reversal  therefor.  Boy  la  T. 
State,  (Ind.)  6  N.  E.  Rep.  203. 

It  is  improper  for  a  prosecuting  attorney  to  make  a  statement  to  the  Jury  of  a  fact  aa 
of  his  own  knowledge,  which  has  not  been  introduced  in  evidence  under  the  sanction 
of  an  oath,  relating  to  a  material  issue  in  the  case,  and  If  the  accused  isprejudiced 
thereby,  the  convicuon  may  be  set  aside.    People  t.  Dane,  (Idich.)  26  N.  W.  Bep.  781. 


(68  Cal.  561) 

Dillon.  Adm*r,  etc.,  v.  Cbnteb  and  others.     (No.  8|696.) 
FUed  February  25, 1888. 

1.  Ejectmbnt— Dbfbkdakt's  Possbssiok  to  be  Seown. 

In  an  action  of  ejectment  it  is  indispensable  to  a  rocovery  by  the  plaintiff 
that  it  should  appear  that  the  defendant  was,  at  the  commencement  of  the 
action,  in  the  possession  of  some  part  of  the  land  sued  for. 

8.  Samb— Qbnbral  Dbniai/— AnvBRSB  Possbsston. 

In  an  action  of  ejectment,  an  answer  containing  a  general  denial  puts  in  it* 
sue  the  alleged  possession  of  the  defendant,  and  if,  in  addition,  the  defendant 
sets  up  title  bv  adverse  possession,  the  admission  of  possession  contained  in 
such  special  defense  must  be  confined  to  that  defense. 

t.  Saaie— Nonsuit  ab  to  Portiok  of  Dbmandbd  PRBmsBs. 

In  an  action  of  ejectment  for  the  possession  of  several  distinct  pieces  of 
land,  the  defendant  may  have  a  nonsuit  as  to  such  portions  of  the  demanded 
premises  as  the  plaint! tf's  evidence  shows  were  in  nis  own  possession  at  the 
time  of  the  commencement  of  the  action. 

4.  Same— Adybrbb  Possbssiok— Laitdlobd's  Disolaimsb  ab  Evidengb  agaiubt 
Tbnant. 

Where,  in  ejectment,  the  defendant  sets  up  title  in  his  landlord  acquired  by 
adverse  possession,  the  evidence  of  a  disclaimer  by  the  landlord  in  a  prior 
ejectment  suit  for  the  same  premises  against  the  then  possessor  is  admissible 
in  such  action. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  cburti  oonnty  of  Santa  Clara. 

S.  0.  Houghton,  for  appellant* 

T,  H.  Laine^  for  respondents. 

Belcher,  C.  C.     This  is  an  action  of  ejectment  to  recover  posses- 
sion of  lot  1  of  the  N.  W.  i,  and  lots  2  and  8  of  the  N.  E.  i,  of  a  oer- 
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tain  section  of  land  in  Santa  Clara  county.  In  the  complaint  it  is 
alleged  that  W.  H.  Dillon,  plaintiff's  intestate,  died  in  April,  1877, 
and  at  the  time  of  his  death  was  the  owner  in  fee  and  entitled  to  the 
possession  of  the  premises  described ;  that  the  plaintiff,  as  adminis- 
tratrix of  his  estate,  took  possession  of  the  said  premises  in  January, 
1879,  and  continued  to  occupy  the  same  until  the  seventh  day  of  Jan- 
uary, 1880,  when  she  was  ousted  and  ejected  therefrom  by  the  de- 
fendants. The  defendant  Alexander  Center  alone  appeared.  By  his 
answer  he  denied  all  the  allegations  of  the  complaint,  and  then  al- 
leged that  he,  and  those  through  and  under  whom  be  claimed,  had 
had  and  held  the  actual  possession  of  the  lands  and  premises  de- 
scribed in  the  complaint,  and  every  part  and  parcel  thereof,  continu- 
ously, exclusively,  and  adversely  to  all  the  world  for  the  five  years 
next  preceding  the  commencement  of  the  action;  and  he  further  al- 
leged that  the  plaintiff's  cause  of  action  was  barred  by  the  provisions 
of  section  318  of  the  Code  of  Civil  Procedure. 

The  case  was  tried  by  the  court  and  judgment  rendered  in  favor  of 
the  plaintiff,  for  the  possession  of  the  three  lots  described  in  the  com- 
plaint, and  for  damages  and  costs.  The  appeal  is  from  the  judg- 
ment and  an  order  denying  a  new  trial. 

When  the  plaintiff  rested  her  case  the  defendant  moved  for  a  non- 
suit as  to  lots  1  and  2  upon  the  ground  that  it  appeared  from  the 
plaintiff's  testimony  that  she  was  in  possession  of  those  lots  when  the 
action  was  commenced,  and  it  did  not  appear  that  defendant  ever 
had  possession  of  any  part  of  them.  The  motion  was  denied  upon 
the  ground  that  a  nonsuit  could  not  be  granted  as  to  a  part  of  the  de- 
manded premises.  We  think  the  motion  might  and  should  have  been 
granted.  It  is  indispensable  to  a  recovery  in  ejectment  that  it  should 
appear  that  the  defendant  was,  at  the  oommencment  of  the  action, 
in  the  possession  of  some  part  of  the  land  sued  for.  The  general  denial 
contained  in  the  answer  put  in  issue  the  alleged  possession  of  defend- 
ant, and  the  admission  of  possession  contained  in  the  special  defense 
must  be  confined  to  that  defense.  Miller  v.  Chandler,  59  Cal.  540. 
The  lots  were  severable  and  the  only  contest  was  as  to  a  part  of  lot  3. 
It  was  unnecessary,  therefore,  to  include  in  the  action  lots  1  and  2,  and 
a  judgment  that  the  plaintiff  recover  the  possession  of  those  lots  might 
be  harmful  to  the  defendant  if  an  action  should  be  commenced  to  re- 
cover  rents  and  profits  for  them.     2  Greenl.  Ev.  §  333. 

As  above  stated,  the  only  real  contest  was  in  reference  to  about  16 
acres  of  lot  3,  and  as  to  this  piece  it  was  claimed  that  the  plaintiff's 
right  of  action  was  barred  by  the  statute  of  limitations.  It  appeared 
from  the  evidence  that  W.  H.  Dillon  became  the  owner  of  the  three 
lots  described  in  the  complaint,  in  December,  1875.  To  sustain  his 
claim  under  the  statute  of  limitations  the  defendant  then  proved  that 
in  November,  1871,  one  John  Center  received  a  deed  for  a  tract  of 
about  300  acres  of  land  known  as  the  "Scott  Place,"  and  embracing 
the  16-acre  parcel  of  lot  3;  that  the  whole  tract  was  then  inclosed; 
v.lOp.no.3— 12 


Digitized  by 


Google 


178  PACIBIC  REPORTER.  [Cal. 

that  shortly  after  receiving  his  deed  John  Center  leased  the  whole 
tract  to  the  defendant  Alexander  Center,  and  that  he,  as  such  lessee, 
had  ever  since  occupied  and  used  the  premises,  kept  up  the  fences, 
and  paid  all  the  taxes  on  the  land;  and  that  John  Center  had  always 
claimed  to  own  all  the  land  conveyed  to  him  by  his  deed  since  he 
received  it  in  1871. 

The  plaintiff  then  proved  that,  in  1872,  George  Center,  the  father 
of  Alexander  Center,  resided  on  the  Scott  place,  and  that  in  May  of 
that  year  the  said  owner  of  the  said  lots  1,  2,  and  3,  commenced  an  ac- 
tion against  him  in  the  district  court  of  the  Fourth  judicial  district 
to  recover  their  ^possession;  that  the  papers  in  the  case  were  served 
on  George  Center,  and  he  immediately  sent  them  to  John  Center, 
whom  he  considered  "the  responsible  party;"  that  an  answer  was 
filed  in  the  case  by  some  one,  but  by  whom  George  Center  did  not 
know;  that  between  1872  and  1879  the  attorney  for  the  plaintiff  had 
a  conversation  with  John  Center  about  the  land  described  in  the  com- 
plaint, and  was  told  by  him  that  he  did  not  claim  it;  that  again,  in 
1879,  the  attorney  had  another  conversation  with  John  Center  about 
the  land,  and  he,  John  Center,  then  asked  that  no  judgment  for 
costs  should  be  ta,ken  against  George  Center  in  the  case,  as  he  did 
not  claim  the  land,  and  the  plaintiff  might  go  and  take  possession 
without  further  trouble ;  that  the  case  was  tried  in  January,  1879, 
and  judgment  rendered  in  favor  of  the  plaintiff  for  the  possession  of 
the  premises  described  in  the  complaint;  that  an  execution  was  is- 
sued on  this  judgment,  and  under  it,  on  the  sixteenth  day  of  Janu- 
ary, 1879,  the  sheriff  of  the  county  of  Santa  Clara  placed  the  agent 
of  the  plaintiff  in  the  quiet  and  peaceable  possession  of  the  land 
therein  described ;  that  in  1879  the  plaintiff  cut  hay  on  the  16-acre 
parcel,  and  erected  a  barn  and  stored  the  hay  in  it,  and  also  com- 
menced to  construct  a  fence  to  separate  that  parcel  from  the  other 
land  occupied  by  the  defendant;  that  the  defendant  stopped  the  work 
of  building  the  fence,  tore  down  what  had  been  built  and  excluded 
the  plaintiff  from  the  land.  The  plaintiff  offered  in  evidence  the 
judgment  roll  in  the  case  against  George  Center,  and  the  execution 
issued  on  the  judgment  with  the  sheriff's  return  thereon.  The  de- 
fendant objected  to  the  offered  evidence  upon  the  ground  that  it  was 
irrelevant  and  immaterial.  The  court  overruled  the  objection,  and 
this  ruling  is  assigned  as  error. 

We  think  the  ruling  correct.  The  evidence  became  admissible  in 
connection  with  the  uncontradicted  statement  of  John  Center,  and 
the  whole  testimony  in  the  case  very  clearly  justified  the  court  in 
finding  that  the  action  was  not  barred. 

The  case  should  be  remanded,  with  directions  to  the  court  below 
to  amend  the  judgment  by  striking  therefrom  lots  1  and  2,  and  as  so 
amended  the  judgment  and  order  should  be  affirmed. 

We  concur:     Searls,  C.  ;  Foote,  C. 
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Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  cause  is  remanded  to  the  court  below,  with  direction  to  amend 
the  judgment  by  striking  therefrom  lots  1  and  2,  and  as  so  amended 
the  judgment  will  stand  affirmed. 


(68  Cal.  611) 

Peaslby  V,  McPadden  and  others.     (No.  11,014.) 
Filed  February  25,  1886. 

1.  Vendor  and  Vendee— Possession  op  Land— Effect  as  Notice. 

Poseession  of  land  is  notice  to  subsequent  purchasers  of  all  equities  of  the 
possessor  of  such  land.^ 
8.  Pleadings— Liberal  CJonstruction  to  be  Given. 

The  alle)»ations  of  a  pleading  must  be  liberally  construed,  with  a  view  to 
substantial  justice,  for  the  purpose  of  determining  its  effect;  and  in  every  stage 
of  the  action  errors  or  defects  in  the  pleadings  which  do  not  affect  the  sud- 
stantial  rights  of  the  parties  must  be  disregarded. 
3.  Mistake— Reformation  of  Written  CokTRACTs— Pleading. 

A  complaint  in  an  action  to  reform  a  written  contract  for  the  sale  of  land 
on  the  ground  of  mistake,  sufficiently  alleges  such  mistake  if  it  states,  in  ef- 
feet,  that  at  .the  time  the  contract  was  executed  both  parties  intended  that  it 
should,  and  understood  that  it  did,  include  certain  land,  and  that  such  land 
was  omitted  from  the  agreement  by  reason  of  an  unconscious  ignorance  or 
forgetfulness  of  the  fact  that  it  was  not  included,  or  a  belief  that  it  was  then 
included,  therein.  And  in  order  to  entitle  such  a  contract  to  be  reformed  or 
enforced,  it  is  not  necessary  that  the  agreement  should  show  an  adequate  con- 
sideration; and  therefore,  in  an  action  on  the  contract,  no  consideration  for 
its  execution  need  be  alleged. 

McKiNSTRY,  J.,  dissents. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court, 
county  of  El  Dorado. 

George  C.  Blanchard  and  C  A.  Swialer,  for  appellants. 
M.  P.  Bennett,  for  respondent. 

Belcher,  G.  G.  This  is  an  action  of  ejectment  to  recover  the  posses- 
sion of  a  small  lot  of  land  in  El  Dorado  county.  The  lot  is  a  parcel 
of  about  14  acres  of  land,  known  as  the  "Nashville  Placer  Claim," 
which  one  John  C.  Ensey  sold  and  conveyed  to  the  plaintiff  on  the 
twenty-fifth  day  of  October,  1882.  At  that  time  the  lot  was  cov- 
ered by  a  building  known  as  the  "Gem  Saloon,"  which  had  been  erected 
thereon  by  the  defendant  Duncan,  and  was  occupied  .by  the  defendants 
McFadden  and  Heald,  as  his  tenants.  The  Nashville  placer  claim 
was  patented  to  Ensey  by  the  government  of  the  United  States  on 
the  fifteenth  day  of  September,  1882,  under  an  application  made 
therefor  by  him  at  some  time  prior  to  the  eighteenth  day  of  March, 
1878.  When  the  application  was  made,  and  for  several  years  before 
that,  Duncan  had  been  in  possession  of  and  had  claimed  to  own  a 
part  of  the  land  embraced  in  the  application,  including  the  lot  in 
question.  As  early  as  1866  he  erected  a  building  on  the  land  adjoin- 
ing this  lot  on  the  north,  in  which  he  carried  on  the  business  of  mer- 
chandising until  1874.     He  also  erected  a  barn  and  other  buildings, 

iSee  note  at  end  of  case. 
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which  he  need  in  connection  with  his  store.  The  store,  bam,  and 
other  buildings  were  inclosed  by  a  fence.  The  lot  in  question  was 
not  within  the  inciosure,  but  he  used  it  to  pile  wood  upon  and  boxes 
from  his  store,  and  also  kept  there  some  barrels  of  water  for  use  in 
case  of  fire.  In  1874:  he  leased  the  store  and  other  buildings  to  de- 
fendant Heald,  who  has  continued  ever  since  to  occupy  them  as  his 
tenant.  Up  to  the  time  the  Gem  saloon  was  built  Heald  used  the 
land  on  which  it  stands  for  the  same  purposes  that  Duncan  had  used 
it  for. 

On  the  eighteenth  day  of  March,  1878,  Duncan  wrote  and  read  to 
Ensey,  and  Ensey  then  signed,  a  contract  by  which,  after  reciting 
that  he  bad  miade  application  for  a  patent  for  the  Nashville  mine,  he 
agreed  and  bound  himself,  *' for  and  in  consideration  of  the  sum  of  $1 
to  me  in  hand  paid,  that  as  soon  as  I  obtain  a  patent  of  said  de- 
scribed land  I  will  make  out  a  good  and  shfficient  deed  to  E.  H.  Dun- 
can of  said  land  he,  said  Duncan,  has  inclosed,  and  upon  which  his 
store,  barn,  dwelling,  and  warehouse  stand. "  As  soon  as  the  contract 
was  signed  it  was  placed  in  Heald's  safe,  and  was  kdpt  there,  and 
not  seen  by  Duncan  until  some  time  in  1882,  after  Ensey  sold  to 
plaintiff,  when,  bearing  that  Ensey  had  received  his  patent,  he  got  it 
out  and  read  it.  Then,  for  the  first  time,  he  discovered  that  in  writ- 
ing the  agreement  he  had  omitted  from  the  description  of  the  land  he 
had  intended  to  describe  the  land  and  premises  sued  for  in  this  action. 

When  the  contract  was  made,  and  for  a  long  time  prior  thereto, 
Duncan  claimed  to  own  the  premises  in  dispute  here,  and  he  intended 
to  have  included  the  same  in  the  written  agreement,  but  unintention- 
ally and  by  mistake  omitted  to  do  so.  Ensey  knew  of  the  claim  made 
to  the  said  premises  by  Duncan,  and  knew  from  what  had  been  said 
between  them  prior  to  the  date  of  the  agreement  that  Duncan  in- 
tended to  require  of  him  a  conveyance  of  the  same  as  a  part  of  the 
premises  which  he,  Duncan,  claimed  within  the  lines  of  the  Nashville 
placer  claim.  Ensey  also  had  reason  to  know  and  suspect,  at  the 
time  he  signed  the  agreement,  that  Duncan  had  made  a  mistake  in 
drawing  it,  and  through  such  mistake  bad^omitted  the  premises  in  dis- 
pute. 

The  complaint  is  an  ordinary  complaint  in  ejectment.  The  de- 
fendants answered,  denying  the  plaintiff's  ownership  of  the  premises 
sued  for;  and  the  defendant  Duncan,  by  way  of  cross-complaint,  set 
out  the  contract  for  a  deed,  herein  before  referred  to,  and  then  al- 
leged "that  by  mistake  said  agreement  does  not  correctly  describe 
the  premises  so  to  be  conveyed;  *  *  *  that  at  the  time  said 
agreement  was  executed  the  said  parties,  thereto  intended,  and  it  was 
by  them  understood,  that  the  premises  therein  described  and  agreed 
to  be  conveyed  as  above  set  forth  should  include  the  whole  of  the 
land  and  premises  described  in  plaintiff's  complaint,  but  that  the 
same  was  omitted  by  mistake,  and  in  order  that  the  said  agreement 
may  conform  to  the  intention  of  the  said  parties  thereto  at  the  timei 
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of  its  ezecutioDy  it  is  necessary  that  the  same  be  reformed  and  made 
to  read  as  follows :     *     *    **" 

The  plaintiff  answered  the  cross-complaint  by  denying  fully  that 
there  was  any  mistake  made  in  the  drawing  or  execution  of  the  agree- 
ment referred  to,  or  that  it  was  understood  or  agreed  by  the  parties 
thereto  that  it  should  or  did  include  the  whole  or  any  part  of  the 
premises  described  in  plaintiff's  complaint. 

The  case  was  then  tried,  and  the  facts  found  substantially  as  above 
stated. 

As  conclusions  of  law  the  court  found: 

"(1)  The  answer  and  cross-complaint  does  not  show  a  mistake,  within 
the  meaning  of  section  3399  of  the  CivU  Code.  (2)  That  the  agreement  does 
not  sliow  an  adequate  consideration.  (3)  That  the  plaintiff  is  entitled  to 
judgment  for  the  possession  of  the  premises  sued  for." 

Judgment  was  entered  in  favoc  of  the  plaintiff,  and  from  that 
judgment  the  appeal  is  taken  and  rests  upon  the  judgment  roll. 

Two  questions  are  presented  for  consideration  in  the  case:  (1) 
Was  the  mistake  in  the  written  agreement  so  pleaded  that  the  equity 
powers  of  the  court  could  be  called  into  exercise  to  reform  it?  (2) 
The  agreement  being  reformed  so  as  to  include  the  premises  in  con- 
troversy, did  it  furnish  any  defense  against  the  plaintiff's  claim  to 
possession  ? 

There  can  be  no  doubt  that  when  the  plaintiff  bought  the  prop- 
erty from  Ensey  he  took  with  notice  of  Duncan's  claim  to  it.  The 
lot  was  then  entirely  covered  by  the  Gem  saloon,  which  Duncan  had 
built  and  was  occupying  by  his  tenants.  This  was  full  notice  to 
the  plaintiff  of  Duncan's  equities.  Lestrade  v.  Barth,  19  Cal.  660; 
Duttony.  Warschcivcr,  21  Cal.  609;  Pell  v.  McElrcnjf,  36  Cal.  271; 
Talhert  v.  Siftgleton,  42  Cal.  390.  Duncan  was  entitled,  therefore, 
to  have  the  agreement  reformed  and  enforced  as  against  the  plain- 
tiff if  he  would  have  been  as  against  Ensey,  provided  Ensey  had 
not  sold,  but  had  commenced  the  action. 

It  is  urged  on  the  part  of  the  respondent  that  the  cross-com- 
plaint is  insuflScient  to  justify  a  reformation  of  the  written  agree- 
ment because  it  does  not  show  that  there  was  any  mutual  mistake  of 
the  parties  in  making  it,  or  a  mistake  of  one  party  which  the  other  at 
the  time  knew  or  suspected,  and  because  the  allegation  that  at  the  time 
the  agreement  was  executed  it  was  intended  and  understood  by  the 
parties  thereto  that  the  premises  therein  described  and  agreed  to  be 
conveyed  should  include  the  land  sued  for  is  contradictory  and  unin- 
telligible. It  is  clear  that  the  cross-complaint  was  not  artistically 
drawn,  and  if  it  had  been  tested  by  a  demurrer,  on  the  ground  that 
it  was  ambiguous,  uncertain,  and  unintelligible,  it  would  prob- 
ably have  been  held  bad.  It  was  not,  however,  demurred  to,  but  its 
averments  were  denied,  and  upon  the  issues  thus  tendered  the  case 
was  submitted.     When  thus  tested,  was  it  fatally  defective? 

A  written  contract  may  be  reformed  when,  through  a  mutual  mis- 
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take  of  the  parties  thereto,  or  a  mistake  of  one  party,  which  the 
other  at  the  time  knew  or  suspected,  it  does  not  truly  express  the 
intentions  of  the  parties.     Section  3399,  Civil  Code. 

A  mistake,  as  defined  by  the  Code,  is : 

"(1)  An  unconscious  ignorance  or  forgetfulness  of  a  fact,  past  or  present, 
material  to  the  contract;  or  (2)  belief  in  the  present  existence  of  a  thing, 
material  to  the  contract,  which  does  not  exist,  or  in  the  past  existence  of 
such  a  thing  which  has  not  existed.'*    Section  1677,  Civil  Code. 

In  the  construction  of  a  pleading,  for  the  purpose  of  determining 
its  effect,  its  allegations  must  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties,  and  in  every  stage  of  an 
action  the  court  must  disregard  any  error  or  defect  in  the  pleadings 
which  does  not  affect  the  substantial  rights  of  the  parties.  Sections 
472,  475,  Code  Civil  Proc.  As  we  read  it,  then,  the  cross-complaint, 
in  effect,  alleges  that  at  the  time  the  agreement  was  executed  both 
parties  intended  that  it  should,  and  understood  that  it  did,  include 
the  land  sued  for  here,  and  that  this  land  was  omitted  from  the 
agreement  by  reason  of  an  unconscious  ignorance  or  forgetfulness  of 
the  fact  that  it  was  not  included,  or  a  belief  that  it  was  then 
included  therein.  This,  we  think,  must  be  held  suflScient  as  the 
case  was  presented. 

The  point  that  the  agreement  does  not  show  an  adequate  consider- 
ation, and  therefore  cannot  be  reformed  and  enforced,  is  not  well 
taken.  At  common  law  an  adequate  consideration  was  absolutely 
necessary  to  give  validity  to  contracts  not  under  seal,  and  in  case 
of  suits  upon  them  the  consideration  was  required  to  be  alleged  and 
proved.  It  was  not  so  with  sealed  instruments;  they  imported  a 
consideration  which  was  presumed  to  be  adequate.  We  have 
changed  the  rule  of  the  common  law  in  this  state  with  reference  to 
unsealed  instruments.     Our  Civil  Code  provides : 

"Sec.  1614.  A  written  instrument  is  presumptive  evidence  of  a  consider- 
ation. 

"Sec.  1615.  The  burden  of  showing  a  want  of  consideration  sufficient 
to  support  an  instrument  lias  witli  the  party  seeking  to  invalidate  or  avoid 
it." 

It  was  not  necessary,  therefore,  that  the  agreement  set  forth  in 
the  cross-complaint  should  show  an  adequate  consideration,  or  that 
the  defendant  in  pleading  it  should  set  forth  any  consideration  for  its 
execution.  If  it  was  not  based  upon  a  sufficient  consideration,  the 
burden  was  upon  the  plaintiff  to  plead  and  show  that  fact.  Failing 
to  do  that,  his  contention  here  cannot  be  supported. 

The  judgment  should  be  reversed  and  the  cause  remanded. 

We  concur :     Searls,  C.  ;  Foote,  C. 

By  the  Court.*  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed  and  cause  remanded. 

McKiNSTRY,  J.     I  dissent. 
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NOTE. 

Implied  or  constmctive  notice  may  be  as  effectual  as  actual  notice,  and  such  con 
structive  notice  may  arise  from  possession  alone ;  but  such  possession  must  be  open, 
notorious,  exclusive,  and  unequivocal,  and  while  actual  residence  is  not  necessary  when 
tbere  is  no  &ct\itk\  pedis  possessiOf  dominion  must  be  manifested  by  such  open  and  noto- 
rious acta  of  ownership  as  will  naturally  be  observed  by  others,  and  the  acts  must  be  of 
a  character  so  certain  and  definite  in  denoting  ownership  as  not  to  be  liable  to  be  mis- 
understood or  misconstrued,    llodge's  Ex'rs  v.  Amerman,  (N.  J.)  2  Atl.  Rep.  257. 

Possession  of  land  by  parties  at  the  time  of  the  levy  of  an  attachment  is  notice  ol 
their  rights  and  equities  in  the  premises  to  a  purchaser  at  a  sale  under  such  levy,  and 
he  takes  the  property  subject  to  the  rights  and  equities  which  are  capable  of  being  en- 
forced by  the  party  in  possession  against  the  judgment  creditor.  Story  v.  Black,  (Mont.) 
1  Pac.  Rep.  1.  To  the  same  eflfect  are  Rav  v.  Birdseye,  5  Denio,  626 ;  Jones  v.  Marks, 
47  Cal.  242;  McKinzie  v.  Perrill,  15  Ohio  St.  168;  Hughes  v.  U.  S.,  4  Wall.  232;  Landes 
V.  Brant,  10  How.  348.  See,  also.  In  re  Howe,  1  Paige,  128;  Ells  v.  Tousley,  1  Paige, 
283 :  White  v.  Carpenter,  2  Paige,  219 ;  Buehan  v.  Sumner,  2  Barb.Ch.  181 ;  Lounsbury 
v.  Purdy,  11  Barb.  494 ;  Kiersted  v.  Avorv,  4  Paige,  15 ;  Averill  v.  Loucks,  6  Barb.  27 ; 
Mason  v.  Wallace,  3  Mclean,  148;  Strong  v.  Smith,  Id.  362;  Bank  of  Muskingum  ▼. 
Carpenter's  Adm'rs,  7  Ohio,  21 ;  Lake  v.  Doud,  10  Ohio,  515. 


(68  Cal.  618) 

Lucas  v.  Richardson.     (No.  9,656.) 
Filed  February  25, 1886. 

1,  AppEAii— Kejection  of  Evidence,  when  Reviewable. 

Unless  an  exception  was  reserved  to  the  ruling  of  a  trial  court  In  rejecting 
evidence,  the  action  will  not  be  reviewable  on  appeal. 

2.  Depositions— Time  and  Place  of  Taking — Notice. 

The  statutory  requisites  concerning  the  taking  of  depositions  must  be  strictly 
followed;  and  the  requirement  of  notice  of  time  an4  place  of  taking  is  insuf- 
ficient if  it  fails  to  inform  the  adverse  party  of  the  place  of  business  or  office 
of  the  notary  before  whom  the  deposition  is  to  be  taken,  if  the  same  is  to  be 
taken  in  a  city  having  a  population  of  50,000  inhabitants  or  over,  and  in  which 
the  streets  are  named  and  numbered. 
8.  Ejectment — Statute  of  Limitations. 

In  ejectment,  if  the  defendant  sets  up  the  statute  of  limitations,  evidence 
that  he  leased  the  land  to  a  te^nant,  and  instructed  him  to  keep  stock  of  other 
people  off  the  land,  is  admissible  as  tending  to  sustain  his  allegation  of  pos- 
session.^ 
4.  Appeal — Findings  as  to  Ultimate  and  Probative  Facts— Findings —Ev- 
idence. 

Findings  held  supported  by  the  evidence.  Where  an  ultimate  fact  in  favor 
of  an  appellant  has  been  found,  an  erroneous  finding  on  the  probative  facts 
covering  the  same  issue  is  not  prejudicial  to  him,  so  as  to  warrant  reversal. 

Commissioners'  decision. 

In  bank.     Appeal  from  the  superior  court,  county  of  Stanislaus. 

Gr.  A,  Whitby  and  Wright  d  Hazen^  for  appellant. 

J.  B.  Hall,  for  respondent. 

Searls,  C.  This  is  an  action  of  ejectment  by  plaintiff,  as  the  heir 
and  devisee  of  George  C.  Lucas,  to  recover  160  acres  of  land  situate 
in  the  county  of  Stanislaus.  Defendant  denies  plaintiff's  title,  avers 
title  in  himself,  interposes  the  plea  of  the  statute  of  limitations,  and 
as  a  further  and  equitable  defense  sets  out,  in  apt  language,  a  verbal 
contract  made  in  1870  between  himself  and  plaintiff's  predecessor, 

*For  a  general  discussion  of  the  statute  of  limitations,  and  when  the  statute  begins  to 
run,  see  German  Savings  &  Loan  Soc.  v.  Hutchinson,  (Cal.)  8  Pac.  Rep.  627,  and  note, 
628-641,  and  Glenn  v.  Saxton,  (Cal.)  9  Pac.  Rep.  420,  and  note,  423. 
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George  G.  Lucas,  by  the  terms  of  which  defendant  agreed  to  purchase 
upon  certain  terms — since  that  date  fully  complied  with  by  him— ^ 
the  demanded  premises.  The  cause  was  tried  by  the  court,  and  de- 
fendant had  judgment.  The  findings  were  against  defendant  upon 
the  plea  of  the  statute  of  limitations.  The  only  additional  facts  nec- 
essary to  be  stated  are  that  the  legal  title  to  the  locus  in  quo  vested 
in  plain  tifif  as  the  heir  and  devisee  of  George  C.  Lucas,  and  that,  un- 
der his  contract  of  sale  with  said  Lucas,  defendant  acquired  an  equita- 
ble title  which,  for  the  purpose  of  this  decision,  we  shall  assume  was, 
if  it  still  remains  in  him,  or  may  be  set  up  in  this  action,  sufficient 
to  bar  plaintiflF*s  right  of  recovery. 

At  the  trial  plaintiff  offered  to  prove  that  subsequent  to  the  acqui- 
sition by  defendant  of  the  equitable  title  he  instituted  proceedings  in 
bankruptcy,  in  the  district  court  of  the  United  States  for  the  district 
of  California,  in  which  proceedings  an  assignment  in  due  form  and 
sufficient  in  law  to  pass  all  the  estate  of  said  defendant  to  A.  W. 
Moulton,  the  assignee  therein  named,  was  duly  executed;  also  a  final 
discharge  in  bankruptcy  of  said  defendant  in  said  cause,  duly  made 
and  entered  therein.  The  papers  in  bankruptcy  were,  and  each  of 
them  was,  duly  certified  and  authenticated,  so  as  to  entitle  them  to  be 
admitted  in  evidence,  if  they  were  material  and  proper  testimony  in 
the  cause.  To  the  introduction  of  this  documentary  evidence,  coun- 
sel for  defendant  objected  upon  the  ground  "that  it  is  irrelevant  and 
immaterial."  The  objection  was  sustained  by  the  court.  We  find 
no  exception  to  this  ruling,  and  are  not,  therefore,  called  upon  to  con- 
sider the  question  presented.  The  evidence  was  sufficient  to  warrant 
the  findings  of  the  court,  and  we  are  of  opinion  they  cover  all  the  ma- 
terial issues,  and  show  such  an  equitable  title  in  the  defendant  under 
an  executed  verbal  contract  for  the  purchase  of  the  premises,  accom- 
panied by  possession,  as  warranted  the  judgment  in  his  favor. 

The  deposition  of  B.  F.  Marckiey,  offered  by  plaintiff,  was  properly 
excluded.  The  method  of  taking  testimony  by  deposition  is  statutory, 
and  all  the  essential  requirements  of  the  statute  must  be  complied 
with.  Among  these  requirements  is  a  notice  of  the  time  and  place 
of  taking  the  deposition.  Williams  v.  Chadbourne,  6  Cal.  559.  It 
appears  that  the  action  was  pending  at  Modesto,  in  Stanislaus  county, 
and  was  set  for  trial  on  the  twenty-second  day  of  May ;  that  defend- 
ant's attorney  resided  in  Stockton;  that  on  the  fourteenth  of  May 
defendant's  attorney  received  a  written  notice  that  the  deposition  in 
question  would  be  taken  on  the  twenty-first  day  of  May,  between  the 
hours  of  10  o'clock  a.  m.  and  5  o'clock  p.  m.,  before  Lee  D.  Craig,  a 
notary  public,  in  San  Francisco,  but  the  office  or  place  of  business  of 
the  said  notary  was  not  given ;  that  to  have  reached  Modesto  at  10 
A.  M.  of  the  22d  a  passenger  would  have  been  compelled  to  leave  San 
Francisco  by  train  as  early  as  4  p.  m.  of  the  2l8t.  Defendant  was 
not  represented  at  the  taking  of  the  deposition,  the  time  for  giving 
notice  of  the  taking  of  which  had  been  shortened  by  an  order  of  the 
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judge.  In  view  of  the  fact  that  the  sotice  of  taking  the  deposition 
was  short,  and  that  it  was  to  be  taken  in  a  city  like  San  Francisco, 
the  notice  should  have  apprised  the  attorney  for  defendant  of  the  of- 
fice or  place  of  business  of  the  notary,  and,  not  having  done  so,  and 
no  one  having  been  present  on  behalf  of  defendant,  the  court  was  au- 
thorized,  under  section  2033  of  the  Code  of  Civil  Procedure,  to  exclude 
the  deposition.  It  may  be  difficult  to  formulate  a  general  rule  in 
reference  to  the  particularity  as  to  place  required  in  notices  of  this 
character.  Under  section  2033,  supra,  something  is  left  to  the  dis- 
cretion of  the  court  in  excluding  depositions,  upon  proof  that  suffi- 
cient notice  was  not  given,  or  that  "the  taking  was  not  in  all  respects 
fair."  It  would  seem,  however,  that  where  depositions  are  to  be  taken 
in  incorporated  cities  having  a  population  of  50,000  inhabitants  or 
over,  in  which  the  streets  are  named  and  numbered,  the  office  or 
place  of  business  of  an  officer  before  whom  a  deposition  is  to  be  taken 
should  be  specified  by  reference  to  the  street  and  number,  or  by  such 
other  designation  as  will  make  the  place  easy  of  ascertainment. 

The  exceptions  taken  to  the  rulings  of  the  court  in  permitting 
plaintiff's  counsel  to  ask  the  witness  John  Bichardson,  on  cross-ex- 
amination, what  use  the  defendant  made  of  the  land  in  dispute,  and 
in  permitting  him  to  testify  that  he  was  instructed  by  defendant  to 
keep  stock  of  other  people  off  the  land,  and  that  he  did  so,  cannot  be 
sustained.  The  testimony  was  proper  in  support  of  the  possession 
which  defendant  had  set  up  in  himself,  and  tended  to  support  his  plea 
of  the  statute  of  limitations.  The  same  considerations  apply  to  the 
objection  made  and  exception  taken  to  the  testimony  showing  a 
lease  of  the  premises  by  defendant  to  Bobert  Young.  If  Young  took  a 
lease  of  the  land  in  question  from  the  defendant,  and  entered  and  held 
under  such  lease,  his  possession  was  that  of  his  landlord,  and  was 
proper  to  be  shown.  So,  too,  the  judgment  roll  in  Lucas  v.  Young  was 
admissible  to  show  that  the  latter  was  in  possession  of  the  land,  not  as 
the  tenant  of  the  plaintiff,  but  under  and  by  virtue  of  a  lease  from 
the  defendant,  Richardson,  thus  going  to  sustain  the  allegation  of  the 
defendant's  answer  as  to  his  possession  of  the  premises. 

We  think  the  evidence  was  sufficient  to  sustain  the  eighth  finding 
of  the  court,  which  was  to  the  effect  that  defendant  paid  all  the  taxes 
levied  and  assessed  upon  the  land  in  suit  from  and  including  the  year 
1874-75  to  the  present  time,  except  for  the  fiscal  year  1880-81,  the 
taxes  for  which  year  were  paid  by  plaintiff.  The  contention  of  ap- 
pellant is  that  for  two  years  Moulton  paid  the  taxes,  and  that  for  a 
third  year  the  property  was  assessed  to  unknown  owners,  and  it  can- 
not be  determined  who  paid  the  tax.  The  whole  evidence  in  rela- 
tion to  the  payment  of  taxes  was  introduced  in  support  of  the  plea 
of  the  statute  of  limitations.  By  section  325  of  the  Code  of  Civil 
Procedure  payment  of  all  taxes  levied  upon  the  premises  is  an 
essential  requisite  in  support  of  the  bar  of  the  statute  of  limitations. 
In  the  present  case  the  court  found  that  defendant  did  not  pay  the 
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taxes  for  the  year  1880-81,  and  found  against  defendant  upon  his 
plea  of  the  statute.  The  ultimate  fact  being  found  in  plaintiff^s  favor, 
it  cannot  matter  to  him  whether  certain  probative  facts  bearing  upon 
the  same  issue  were  found  for  or  against  him. 

We  have  said  tbe  findings  are  supported  by  the  evidence,  and  it 
seems  hardly  necessary  to  quote  from  tbe  testimony  to  show  that  the 
second,  fourth,  sixth,  seventh,  and  eleventh  findings  are  so  supported. 
A  perusal  of  the  testimony  convinces  us,  not  only  that  there  was  evi- 
dence to  warrant  the  findings,  but  that  as  to  most  of  them  there  was 
little  or  no  conflict. 

We  are  of  opinion  the  judgment  and  order  appealed  from  should 
be  affirmed. 

We  concur :     Belcher,  C.  C.  ;  Foote,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(68  Cal.  642) 

HoRTON  V.  DoMiNouBz  and  others.     (No.  11,178.) 
'    Filed  February  27,  1886. 

1.  Appeal— Findings— Presumption  in  Favor  of. 

Where  nothing  appears  in  the  record  to  the  contrary,  it  will  be  presumed 
that  there  was  evidence  introduced  at  the  trial  to  sustain  the  findings. 

2.  Same— Finding  without  Issues,  Eppect  op. 

Where  the  record  shows  that  the  cause  was  tried  as  if  certain  facts  found 
were  put  in  issue,  if  no  objection  was  made  in  the  court  below  to  the  ad- 
missibility of  the  evidence  supporting  the  findings,  an  objection  that  the  find- 
ings were  without  issues  will  not  be  considered  on  appeal. 

Department  2.     Appeal  from  superior  court,  county  of  Ventura. 
Hall  d  Hamer,  for  appellant. 
Blackstock  dt  Shepherd^  for  respondent. 

Thornton,  J.  The  motion  to  dismiss  the  appeal  is  denied.  Con- 
ceding that  the  contract  made  before  the  patent  was  issued  was  void, 
as  against  the  states  of  the  United  States,  it  appears  from  tbe  find- 
ings that  after  the  patent  was  issued  in  November,  1879,  another 
agreement  was  entered  into  between  the  parties,  which  is  not  void. 
This  last  agreement  is  as  follows : 

"That  afterwards,  to- wit,  on  or  about  the  twenty- fifth  day  of  December, 
1882,  in  said  Ventura  county,  defendants  again  demanded  that  said  deed  of 
conveyance  should  be  executed  to  said  lands  to  said  Mercedes  D.  Dominguez, 
and  that  plaintiff  then  and  there  agreed  he  would  execute  and  deliver  said 
deed  to  said  lands  so  described  in  his  complaint  when  he,  the  said  defendant, 
would  execute  and  deliver  to  him,  the  said  plaintiff,  a  deed  of  conveyance 
to  a  one-half  interest  in  Ids,  the  said  Prudencia  Dominguez's,  water-right, 
known  as  the  Pires  Ditch,'  the  said  interest  being  the  one-third,  and  said 
water-right  so  demanded  by  said  plaintiflf  to  be  conveyed  being  described  as 
follows:  that  certain  ditch  and  water  formerly  owned  jointly  by  Jose  Ygna- 
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cio  del  Yalle,  Alfredo  Salazar,  and  Prudencia  Domingnez,  which  said  ditch 
is  tsiken  gut  of  the  Fires  creek  at  the  mouth  of  the  canon,  and  which  passes 
througli  the  lands  of  Estebau  Dominguez,  A.  Salazar,  11.  Strathern,  and 
J.  M.  Horton;  that  defendants,  in  consideration  that  said  plaintiff  would 
then  or  soon  thereafter  execute  and  deliver  to  said  Mercedes  A.  Dominguez 
the  deed  of  conveyance  to  lands  so  described  in  his  complaint,  did  execute 
and  deliver  to  said  plaintiff  a  deed  to  said  water-right  as  above  set  forth  in 
this  finding,  (No.  9;)  and  that  at  said  time  plaintiff  accepted  said  deed  in 
full  compensation  for  said  agreement  to  so  convey  said  land,  and  caused  the 
same  to  be  recorded  in  Book  12  of  Deeds,  of  Ventura  county  records,  pp.  121, 
122." 

It  is  objected  that  the  finding  is  not  within  the  issues.  As  the  rec- 
ord shows  nothing  to  the  contrary,  we  must  presume  that  testi- 
mony was  introduced  to  establish  the  facts  found  by  this  finding.  It 
does  not  appear  that  any  objection  was  made  by  the  plaintiff  to  the 
evidence  that  it  was  inadmissible  under  the  pleadings,  as  not  being 
within  the  issues  joined.  As  the  record  stands,  it  appears  that  the 
cause  was  tried  as  if  the  agreement  found  was  put  in  issue.  Under 
such  circumstances,  we  cannot  permit  the  objection  to  be  now  made 
that  this  finding  is  of  matters  outside  of  the  issues  joined  in  the 
cause.  It  should  not  be  permitted  that  the  plaintiff  should  allow  the 
cause  to  be  tried  as  if  issues  are  regularly  joined,  and,  when  the  re- 
sult is  a  judgment  adverse  to  his  claims,  urge  in  this  court  that  no 
such  issue  was  made  in  the  court  below. 

The  judgment  must  be  affirmed.     So  ordered. 

We  concur:     Myrick^  J.;  Sharpstein,  J« 


(68  Cal.  644) 

HoYT  V.  Nevada  Co.  Narrow-Gauge  R.  Co.     (No.  9,971.) 
Filed  February  27,  1886. 

Warehouseman — Liability  of  Railroads  for  Negligence. 

Where  a  judgment  is  rendered  in  favor  of  plaintilS  in  an  action  against  a 
railroad  company  to  recover  for  loss  of  goods  occasioned  by  its  negligence 
in  the  course  of  its  duty  in  its  capacity  as  warehouseman,  such  judgment,  if  sup 
ported  by  the  evidence,  will  not  be  reversed  merely  because  the  complaint 
avers  tha"t  defendant  is  liable  in  its  capacity  of  "common  carrier. "  Myrick. 
J.,  dissenting. 

In  bank.     Appeal  from  superior  court,  county  of  Nevada. 
Searls  dt  Searls  and  A.  B.  Dibble,  for  appellant. 
Cross  A  Simondsy  for  respondent. 

By  the  Court.  The  complaint  herein  does  not  entirely  fail  to 
aver  such  negligence  or  want  of  -ordinary  care  as  would  make  the 
defendant  liable  in  its  capacity  of  warehouseman.  It  contains  an 
averment  of  negligence  of  the  defendant  in  storing  the  goods, — an 
averment  not  necessary  to  an  action  for  failure  to  perform  a  carrying 
contract.  The  defendant,  after  alleging  that  it  had  possession  of 
the  property  as  warehouseman,  averred  due  care,  etc.     Here  was  a 
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direct  issne  as  to  whether  the  goods  were  destroyed  by  reason  of  the 
neglect  of  defendant  in  storing  them,  and.  upon  that  isstie  the  jury 
found  in  favor  of  plaintiff.  No  objection  was  made  by  defendant  at 
the  trial  below  to  evidence  tending  to  show  negligence  as  averred, 
and  the  charge  of  the  court  was  apparently  given  on  the  theory  that 
the  liability  of  defendant  as  warehouseman  was  the  question  before 
the  jury.  There  was  no  error  in  the  instructions  of  the  court,  ex- 
cept in  particulars  too  favorable  to  the  defendant,  nor  was  there  any 
error  in  refusing  the  instructions  requested  by  defendent.  Under 
these  circumstances  we  would  not  be  justified  in  reversing  the  judg- 
ment and  order  merely  because  the  complaint  avers  defendant  is 
liable  in  the  capacity  of  "common  carrier.** 
Judgment  and  order  affirmed. 

Myrick,  J,     I  dissent. 


(69  Cal.  69) 

People  v.  Scott.     (No.  20,121.) 
Filed  March  8,  1886 

HoMTCTOE— Murder— Self  Defense— Hostile  Dbmonstrationb  bt  Deceased. 
Where,  on  a  trial  for  murder,  it  appeared  that  the  parties  were  engaged  in 
gambling,  and  that  defendant  bet,  and  put  his  money  on  the  table,  but  subse- 
quently, claiming  that  ho  did  not  have  money  enough  to  make  good  his  bet, 
withdrew  the  money,  upon  which  deceased;,  with  a  knife  in  his  hand,  de- 
manded that  the  money  be  replaced,  and  that  defendant  then  drew  his  pistol, 
which  deceased  seized,  and  in  the  struggle  over  it  deceased  was  shot,  it  was 
held  that  instructions  of  the  court  to  the  effect  that  if  defendant  could  have 
avoided  the  necessity  of  killing  the  deceased  by  replacing  the  money,  it  ^as 
his  duty  to  have  done  so,  are  erroneous:  and  the  defendant's  withdrawal  of 
the  money  did  not  justify  any  act  or  demonstration  of  hostility  on  the  part  of 
deceased,  or  modify  the  right  of  defendant  to  meet  and  repel  such  act  or  dem- 
onstratibn  by  adequate  and  proper  means. 

In  bank.     Appeal  from  superior  court,  county  of  Fresno. 
S.  J.  Hinds  and  J.  H,  Daley,  for  appellant. 
E.  G.  Marsfiall,  Atty.  Gen.,  for  respondent. 

Myriok,  J.  The  defendant  was  charged  with  the  crime  of  murder 
.in  killing  one  Feliz.  He  was  convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  imprisonment  for  ten  years.  The  homicide 
occurred  at  a  gambling  table,  in  reference  to  money  being  bet  at  a 
game  of  poker.  One  Higgins  sat  at  the  right  of  Scott,  and  dealt  the 
cards;  Feliz  sat  at  Scott's  left.  After  the  dealing  Scott  bet  $4  on 
the  game,  and  put  the  money  in  the  "pot."  Feliz,  the  next  in  or- 
der, bet  $2.50.  Scott,  remarking  to  Feliz  that  he  had  .not  money 
enough,  withdrew  the  $4  he  had  bet.  Feliz  demanded  that  it  be  re- 
placed, Feliz  having  at  the  time  a  knife  in  his  hand.  Scott  drew  a 
pistol.  Feliz  seized  the  pistol  and  in  the  struggle  was  shot,  whether 
by  design  or  by  an  accident,  in  consequence  of  the  struggle,  was  for 
the  jury  to  determine. 
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At  the  trial  the  conrt  below  instructed  the  jury  that  if  the  defend- 
ant  '*had  agreed  to  return  the  money  claimed  to  have  been  removed 
by  him  from  the  gambling  pot,  and  could  have  avoided  any  necessity 
for  killing  the  deceased  by  doing  so;  and  that  by  so  doing  he  would 
have  been  in  no  danger  to  either  life  or  bodily  harm  from  the  de- 
ceased ;  and  yet,  with  full  knowledge  of  this  situation^  and  after  he 
had  agreed  to  return  the  money,  by  doing  which  all  danger  to  him 
would  have  been  avoided  with  safety  to  himself,  he  shot  and  killed 
the  deceased  in  a  cool  and  deliberate  manner, — then  such  killing  will 
be  murder;**  and  the  court  also  instructed  the  jury  that  if  the  de- 
fendant prior  to  the  fatal  shot,  if  he  fired  it,  "had  agreed  to  return 
the  money  alleged  to  haye  been  removed  by  him  from  the  gambling 
pot,  and  could  have  avoided  the  necessity  of  killing  the  deceased  by 
replacing  the  money  back  after  agreeing  to  do  so,  the  court  instructs 
the  jury  that  it  was  his  duty  to  do  so;  and  as  between  complying 
with  such  promise  and  slaying  the  deceased,  it  was  his  duty  to  adopt 
that  course  which  would  have  prevented  and  avoided  any  occasion 
for  the  shooting,  if  that  course  could  have  been  pursued  with  safety 
to  the  defendant."  We  are  not  aware  of  any  rule  of  law  by  which 
the  withdrawing  of  his  money  by  the  defendant,  or  his  refusing  to  re- 
place it,  even  after  a  promise  so  to  do,  would  have  justified  any  act 
or  demonstration  of  hostility  on  the  part  of  Feliz,  or  have  at  all 
changed  or  modified  the  right  of  defendant  to  meet  and  repel  such  act 
or  demonstration  by  adequate  and  proper  means.  These  instructions 
implicitly  carried  the  doctrine  qf  "retreating  to  the  wall"  to  an  ex- 
tent  hitherto  unknown.  The  giving  of  these  instructions  is  manifest 
error,  and  for  such  error  the  judgment  and  order  are  reversed,  and, 
the  cause  is  remanded  for  a  new  trial. 

We  concur :     Shabpstbin,  J. ;  MoKbb,  J. 

Boss,  McKiNSTRT,  and  Thornton,  JJ.  We  think  the  last  instruo* 
tion  quoted  in  the  opinion  erroneous,  and  therefore  concur  in  the 
judgment. 


9B  Gal.  71) 

KiMPLB  V.  Conway  and  others.     (No.  9,700.) 
Filed  March  9, 1886. 

1.  Affbal  vroh  Order  of  Nonsuit. 

An  order  of  nonsuit  is  not  an  appealable  order. 

2.  Same— Final  Judgment— Entry  Prerbqihsite  to  Appeal. 

An  appeal  cannot  be  taken  from  a  final  judgment  until  the  judgment  has 
been  entered. 

8.  Same— Notice  of  Appeal— Construction  of. 

Where  the  lan^age  of  a  notice  of  appeal  is  that  the  appeal  will  be  taken 
"from  the  order  denying  plaintiff's  motion  for  a  rehearing,  '^^the  word  "rehear- 
ing" will  be  construed  as  intended  for  "new  trial,  **  if  it  appears  that  the  court 
below  so  understood  it. 
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4.  Same— Judgment  Roll  in  Transcript. 

On  an  appeal  from  an  order  denying  a  motion  for  a  new  trial,  the  judgment 
roll  must  be  in  the  transcript. 

Department  2.  Appeal  from  superior  court,  county  of  San  Fran* 
Cisco.     Motion  to  dismiss  appeal. 

A .  M.  Heslip  and  D.  L,  Smoot,  for  appellant, 
W.  It.  Daingerfield,  for  respondents. 

Thornton,  J.  Motion  to  dismiss  appeals  taken  by  the  plaintiff. 
The  notice  of  appeal  is  as  follows : 

"  You  will  please  take  notice  that  the  plaintiff  in  the  above-entitled  action 
hereby  appeals  to  the  supreme  court  of  the  state  of  California  from  the  judg- 
ment or  order  of  nonsuit  in  the  above-entitled  cause;  also  order  dissolving 
preliminary  injunction  in  said  cause  therein  entered  in  the  said  superior 
court  on  the  eighth  day  of  February,  1884,  in  favor  of  the  defendants  in 
said  action,  and  against  said  plaintiff,  and  from  the  whole  thereof;  also 
overruling  and  denying  plaintiff's  motion  to  set  aside  said  judgment  or  order 
of  nonsuit,  and  dissolving  plaintiff's  preliminary  injunction,  and  for  granting 
a  reliftaring  tlierein,  entered  in  said  superior  court  on  thetwertty-flrst  of  May, 
A.  I>.  1884,  in  favor  of  said  defendants  in  said  action  and  against  said 
plaintiff." 

1.  There  is  no  appeal  aUowed  by  law  from  an  order  of  nonsuit,  nor 
does  the  law  allow  an  appeal  from  a  judgment  of  nonsuit. .  If  it 
should  be  urged  that  the  judgment  of  nonsuit  is  the  final  judgment 
from  which  an  appeal  is  allowed,  the  plain  reply  is  that  the  tran- 
script does  not  show  that  a  final  judgment  has  ever  been  entered. 
No  appeal  can  be  taken  from  a  final  judgment  until  it  has  been  en- 
tered. McLaugJilin  v.  Doherty,  54  Cal.  519;  Thomas  v.  Anderson^ 
65  Cal.  43. 

2.  The  transcript  contains  no  order  dissolving  an  injunction.  On 
appeal  from  that  order  the  order  must  be  furnished  in  the  tran- 
script.    Code  Civil  Proc.  §  951. 

3.  The  third  appeal  mentioned  in  the  notice  of  appeal,  we  are  of 
opinion,  is  an  appeal  from  an  order  denying  a  new  trial.  The  notice 
of  appeal  states  it  as  an  appeal  from  overruling  and  denying  plain- 
tiff's motion  for  granting  a  rehearing.  Such  a  rehearing  can  signify 
nothing  else  than  a  new  trial,  for  the  only  mode  of  rehearing  the 
cause  is  by  a  new  trial.  That  the  word  "  rehearing"  is  used 
here  in  the  sense  "  new  trial"  is  borne  out  by  the  use  of  the  words 
in  the  nbtice  of  intention  to  move  for  **  a  rehearing  or  new  trial." 
These  words  "  rehearing"  and  **new  trial"  are  there  used  as  synony- 
mous. It  further  appears  that  the  court  below  so  understood  these 
words,  treated  this  notice  as  a  notice  of  motion  for  a  new  trial,  and 
denied  it. 

The  only  remaining  objections  to  the  appeals  is  that  the  transcript 
does  not  contain  the  complete  judgment  roll.  Of  this  judgment  roll 
a  copy  of  the  final  judgment  is  wantiug.  On  appeal  from  an  order 
denying  a  motion  for  a  new  trial  the  judgment  roll  must  be  in  the 
transcript.     Code  Civil  Proc.  §§  952,  661, 
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The  appeal  from  the  order  of  nonsuit  and  judgment  of  nonsuit  is 
dismissed.  The  other  appeal  will  stand  dismissed  unless  appellant 
shall  furnish  at  the  hearing  of  this  cause  copies  of  the  papers  above 
designated  as  wanting  in  the  transcript,  certified  and  attested  in  the 
mode  required  by  law.  The  other  questions  made  on  the  argument 
are  reserved  until  the  hearing  of  the  cause.  They  do  not  properly 
come  before  us  until  such  hearing.     Ordered  accordingly. 

We  concur:     McKqs,  J.;  Sharpstbin,  J. 


(68  Cal.  TO 

City  and  County  of   San  Francisco  v.  Dunn,  Comptroller,  etc. 

(No.  11,  362.) 

Filed  March  9, 1886. 

State  Aid  to  Institutions  for  Support  of  Aobd  Indigents. 

Under  the  provisions  of  the  California  constitution  for  the  maintenance  of 
a^ed  indigents,  authorizing  state  aid  to  private  institutions  therefor,  and  pro- 
viding that  when  any  city  and  county,  county,  city,  or  town,  shall  provide 
for  the  support  of  aged  persons  in  indigent  circumstances,  such  county,  etc., 
shall  be  entitled  to  receive  the  same  pro  rata  appropriation  as  may  be  granted 
to  such  private  institutions,  upon  appropriations  being  made  to  the  first  men- 
tioned institutions  the  proviso  relative  to  such  other  institutions  becomes  self- 
executing,  and  no  furtner  legislative  action  is  required  to  put  the  same  into 
force. 

In  bank.     Application  for  writ  of  mandate. 
John  L.  Love  for  petitioner. 
Langhorne  d  Miller ,  for  respondent. 

Myrick,  J.  This  is  an  application  for  a  writ  of  mandate  compel- 
ling the  respondent  to  draw  his  warrant  upon  the  state  treasurer  for 
an  amount  allowed  by  the  board  of  e&aminers,  on  petitioner's  be- 
half, for  the  support  and  maintenance  of  aged  persons  in  indigent 
circumstances.  The  first  and  second  provisos  of  section  22  of  arti- 
cle 4  of  the  constitution,  have  reference  to  institutions  of  a  private 
character,  as  distinguished  from  public  institutions;  and,  after  au- 
thorij^ing  state  aid  to  such  institutions,  the  section  proceeds  to  declare 
in  the  third  proviso,  that  whenever  any  county,  city  and  county,  city, 
or  town  shall  provide  for  the  support  of  aged  persons  in  indigent  cir- 
cumstances, (and  others  named,)  such  county,  city  and  county,  city, 
or  town  shall  be  entitled  to  receive  the  same^ro  rata  appropriation 
as  may  be  granted  to  the  institutions  referred  to  in  the  first  and  sec* 
ond  provisos.  By  the  act  of  March  15,  1883,  (St.  1883,  p.  380,)  the 
legislature  granted  aid  to  the  institutions  referred  to  in  the  first  and 
second  provisos,  and  appropriated  $100  per  annum  to  each  person 
supported  and  maintained  in  such  institutions.  Such  appropriation 
having  been  made,  the  third  proviso  became  self-executing  as  to 
counties,  cities  and  counties,  cities,  and  towns,  and  no  further  legisla- 
tive action  was  required.     This  proviso  is  a  portion  of  a  section 
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which  declares  that  no  money  shall  be  drawn  from  the  treasury  but 
in  consequerice  of  appropriations  made  by  law,  and  qualifies  that 
declaration.  It  acts  of  itself  as  an  appropriation  upon  the  other  ap- 
propriation being  made.  The  evident  intent  of  the  constitution  is  to 
vest  in  the  legislature  the  discretion  to  grant  state  aid  to  institutions 
for  support  of  orphans  and  indigent  aged  persons;  and,  upon  the  ex- 
ercise of  that  discretion,  to  appropriate  to  the  aid  of  counties,  cities 
and  counties,  cities,  and  towns,  for  similar  purposes,  pro  rata 
amounts.  The  demurrer  of  petitioner  to  the  answer  of  respondent 
is  sustained.  In  pursuance  of  the  stipulation  of  the  parties,  depend- 
ent upon  the  ruling  on  demurrer,  it  is  ordered  that  the  writ  issue  as 
prayed  for. 

We  concur:     Boss,  J.;  Sharpstbin.  J.;  Thornton.  J. 


(68  Cal.  549) 

People  v.  Edson.     (No.  20,145.) 
Filed  February  19, 1886. 

1.  Bmbert— Information,  Sufficienct  of. 

An  information  for  bribery  substantially  in  the  language  of  the  statute  is 
sufficient. 

2.  Criminal  Law— Trial— Instructions  as  to  Character  of  Witnesses. 

An  instruction  in  a  prosecution  for  bribery  that  the  jury  might  "take  into 
consideration  the  character,  vocation,  and  profession  of  witnesses  ♦  ♦  ♦ 
for  two  purposes:  (1)  In  the  consideration  of  their  credibility  as  witnesses; 
and  (2)  where  the  witnesses  are  shown  to  have  been  active  parties  to  the 
transaction  that  is  the  subject  of  inquiry.  You  can  consider  their  character, 
profession,  and  vocation  in  judging  of  the  probability  of  their  being  parties 
to  a  transaction  as  has  been  detailed;  you  can  judge  whether  these  parties 
would  have  been  likely  to  offer  a  bribe  to  an  officer,  and,  in  determining  that 
«  as  a  fact,  you  can  judge  of  the  character  of  the  part^  who,  it  is  alleged,  made 
that  approach, " — is  erroneous,  because  it  is  susceptible  of  the  interpretation 
that  the  jury  could  infer  that  the  witnesses  for  the  prosecution  would  be  likely 
to  approach  an  officer  with  a  bribe  from  the  fact  that  they  were  person?  of 
bad  character;  and  that  from  such  probability  of  conduct  on  the  part  of  those 
witnesses  the  jury  could  draw  a  further  inference  of  the  guilt  ot  the  defend- 
ant. 

Commissioners'  decision. 

In  bank. 

J.  H.  Campbell  and  W.  O.  Lorigan,  for  appellant. 

Howell  C.  Moore  and  Daniel  W.  Burchard,  for  respondent. 

FooTE,  G.  Edson,  the  defendant,  appeals  from  a  judgment  of 
conviction  of  bribery,  and  from  an  order  denying  bim  a  new  trial. 
The  objection  made  to  the  sufficiency  of  the  information  is  not  tena- 
ble. Its  allegations  were  substantially  in  the  language  of  section  68 
of  the  Penal  Code.     People  v.  Markhain,  64  Cal.  157.- 

Inter  aliay  the  court  charged  the  jury  as  follows: 

"It  is  proper  for  the  jury  to  take  into  consideration  the  character,  the  vo- 
cation, and  the  profession  of  witnesses,  as  well  as  their  appearance  upon  the 
stand,  for  two  purposes:  One  is  in  the  consideration  of  thel'^credibility  as  wit- 
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nesses;  and,  secondly,  where  tbe  witnesses  are  shown  to  hnve  beon  active 
parties  to  the  transaction  that  is  the  subject  of  the  inquiry,  you  can  con- 
sider their  character,  their  profession,  and  vocation  in  judging  of  the  proba- 
bility of  their  being  parties  to  such  a  transaction  as  has  been  detailed;  you 
can  judge  whether  tliese  parties  would  have  been  likely  to  offer  a  bribe  to  an 
officer,  and,  in  determining  that  as  a  fact,  you  can  judge  of  the  character  of 
the  party  who,  it  is  alleged,  made  that  approach/' 

It  is  claimed  for  tbe  appellant  that  the  foregoing  part  of  the  court's 
charge  to  the  jury  was  contrary- to  law,  and  that  they  were  thereby 
misled,  to  the  prejudice  of  tbe  defendant,  in  this :  that  tbe  language 
thus  used  by  the  court  was  susceptible  of  the  interpretation  by  that 
body  that  they  could  infer  that  the  witnesses  for  tbe  people,  Scossa 
and  FejiZy  would  be  likely  to  approach  an  officer  with  a  bribe  from 
the  fact  that  they  were  persons  of  bad  character ;  and  that  from  such 
probability  of  conduct  on  the  part  of  those  witnesses  tbe  jury  could 
draw  tbe  further  inference  of  the  defendant's  guilt  as  charged.  It 
appeared  by  abundant  evidence  that  those  witnesses  were  persons  of 
bad  character, — tbe  one  a  prostitute,  the  other  a  man  who  lived  with 
her  in  a  most  disreputable  relation.  Tbe  jury  may  have  been  misled, 
as  defendant  contends,  to  his  injury,  by  the  portion  of  tbe  charge  to 
which  be  makes  objection,  as  it  is  susceptible  of  the  construction  he 
places  upon  it.  We  perceive  in  the  record  no  further  prejudicial 
error.  The  judgment  and  order  should  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

We  concur :     Sbakls,  C.  ;  Belchbb,  C.  C. 

By  thb  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed,  and  cause  remanded  for  a  new 
trial. 


(68  Cal.  539) 

Gibson  v,  Robinson  and  others.     (No.  8,268.) 
Filed  February  19,  1886. 

1.  PuBuc  Lands— Right  to  Puhchasb  State  Lands— Reference  of  Contest. 

On  a  contest  of  the  right  to  purchase  state  lands,  an  order  of  the  surveyor 
general  reciting  what  had  been  done  by  and  for  each  of  the  parties  to  give  him 
aright  to  purchase  the  land,  and  that  the  plaintiff  had  filed  a  demand  that  the 
contest  be  referred  to  the  proper  court,  and  then  reading  as  follows:  "It  is 
therefore  ordered  and  directed  that  the  said  parties  be,  and  they  are  hereby, 
referred  to  the  district  court  of  the  Twentieth  district,  in  and  for  Monterey 
county,  for  a  final  determination  of  said  conflicting  claims,  ^ — is  sufficient  as 
an  order  of  reference  of  the  contest,  and  gives  to  the  court  Jurisdiction. 

2.  Same— CJONTBST  of  Right  to  Purchase  State  Lands— Pleadings  tn. 

In  a  contest  to  determine  the  right  to  purchase  state  lands,  each  party  is  an 
actor,  and  must  set  forth  in  his  pleadings,  and  show  by  his  proof,  that  he  has 
strictly  complied  with  the  law,  and  by  such  compliance  has  become  entitled 
to  become  the  purchaser  of  such  land. 
8.  Same— Right  to  Purchase  State  Lands— Reference  of  Contest. 

A  contest  to  determine  the  right  to  purchase  state  lands  may  be  referred, 
although  a  certificate  of  purchase  has  been  issued  to  one  of  the  parties,  as  the 
title  of  the  state  is  not  divested  by  such  certificate. 
v.lOp.no.3— 13 
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4.  Same— Affidavit  for  Purchase  of  Unsurveyed  Township  Land. 

An  applicant  for  the  purchase  of  land  in  a  township  the  exterior  I  anas  of 
which  have  been  surveyed,  but  which  has  not  been  subdivided,  (under  the 
California  act  of  1869,  section  12,)  must,  in  his  affidavit  for  purchase,  state 
that  there  is  no  legal  claim  to  the  premises  other  than  his  own,  and  that  the 
same  are  not  occupied  by  any  boriafide  settler,  and  if  he  fails  to  do  so  he  is 
not  entitled  to  relief  in  the  court;  and  his  application,  if  defective  in  such 
particulars,  though  made  after  the  passage  of  the  act  of  March  27, 1872,  is  not 
cured  by  such  act.  nor  by  the  amendment  thereto  of  April  1,  1878. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  county  of  Monterey. 

William  H.  Webb,  for  appellants. 

r.  Beeman  and  S.  0.  Houghton,  for  respondent. 

Belcher,  C.  C.  This  is  an  action  to  determine  a  contest  as  to  which 
of  the  parties  has  the  better  right  to  purchase  from  the  state  the  S. 
E.  J  of  a  certain  thirty-sixth  section  of  land  in  Monterey  county.  In 
the  court  below  judgment  was  entered  in  favor  of  the  plaintiff,  and 
the  defendant  has  appealed.  The  case  comes  here  on  the  judgment 
roll. 

The  findings  show  the  facts  to  be  as  follows :  In  the  year  1854, 
the  north  and  south  exterior  lines,  and  in  1855  the  east  and  west  ex- 
terior lines,  of  the  township  in  which  the  land  in  controversy  is  situ- 
ated were  run  by  the  United  States  surveyor  general,  but  no  other 
steps  were  taken  relative  to  the  survey  of  the  township  until  the  fall 
of  1874.  In  the  fall  of  1874  the  township  was  surveyed  and  subdi- 
vided into  sections  and  quarter  sections,  as  directed  by  section  2395 
of  the  Revised  Statutes  of  the  United  States,  and  on  the  twenty-sev- 
enth day  of  November  of  that  year  the  map  or  plat  of  the  survey  was 
duly  approved  by  the  surveyor  general  and  filed  in  the  proper  United 
States  land-ofiBce.  In  1869  one  Kellogg  settled  upon  the  quarter  sec- 
tion in  controversy,  and  placed  thereon  valuable  improvements,  con- 
sisting of  a  dwelling-house,  barn,  corrals,  fences,  etc.  He  inclosed  and 
cultivated  a  part  of  the  land,  and  resided  in  the  dwelling-house  with 
his  family  until  June,  1871,  when  he  sold  and  conveyed  his  improve- 
ments and  possession  to  the  mother  of  plaintiff.  She  at  once  took 
possession  of  the  premises,  and  remained  in  possession  until  March, 
1873,  when  she  died,  leaving  the  plaintiff  her  sole  heir.  From  the 
time  of  her  purchase  till  her  death  the  plaintiff  resided  with  her  on 
the  land,  cultivating  a  part  of  it  and  using  the  balance  as  a  dairy  past- 
ure, and  ever  since  her  death  he  has  continued  in  the  exclusive  pos- 
session and  occupation  of  it,  claiming  ownership  as  the  heir  of  his 
mother.  On  the  twenty-first  of  October,  1870,  the  defendant  filed 
in  the  office  of  the  state  surveyor  general  an  application  to  purchase 
the  quarter  section,  and  his  application  was  approved  on  the  twenty- 
ninth  of  December,  1873.  On  the  third  of  March,  1874,  he  made 
the  first  payment,  as  required  by  the  statute  under  which  the  ap- 
plication was  made,  and  the  register  of  the  land-office  issued  to  him 
a  certificate  of  purchase.  When  he  made  his  application  the  defend- 
ant was  not,  nor  has  he  ever  at  any  time  been,  in  the  possession  or 
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occupation  of  any  part  of  the  land  which  he  sought  to  purchase.  On 
the  thirteenth  of  January,  1875,  the  plaintiff  filed  in  the  surveyor 
general's  office  an  application  to  purchase  from  the  state  the  south 
half  of  the  quarter  section  upon  which  his  buildings  and  improve- 
ments were  located,  and  afterwards,  on  the  fifth  of  April,  1876,  be- 
fore any  action  was  taken  upon  his  application,  and  before  any  in- 
tervening adverse  rights  had  accrued  or  attached,  he  amended  his  ap- 
plication so  as  to  include  the  entire  quarter  section,  of  which  he  was 
then  in  the  actual  possession.  All  the  land  in  the  township  was  agri- 
cultural land,  and  fit  for  cultivation,  and  each  of  the  applicants  was 
qualified  and  competent  to  purchase  school  land  from  the  state. 

1.  It  is  claimed  for  the  appellant  that  the  court  below  had  no  juris- 
diction to  hear  ^nd  determine  the  case,  because  no  proper  and  suf- 
ficient order  was  made  by  the  surveyor  general  referring  the  contest 
between  the  parties  to  the  court  for  trial.  In  the  complaint  it  is  al- 
leged that  the  plaintiff  demanded  of  the  surveyor  general  that  the 
contest  between  the  plaintiff  and  defendant  be  referred  to  the  proper 
court  for  determination,  and  thereupon  that  officer  did  refer  said  con- 
test to  the  district  court,  etc.,  for  adjudication.  These  averments 
are  not  denied,  by  the  answer.  Attached  to  the  complaint  is  a  copy 
of  the  order  made  by  the  surveyor  general,  which,  after  reciting  what 
had  been  done  by  and  for  each  of  tlie  parties  to  give  him  a  right  to 
purchase  the  land,  and  that  the  plaintiff  had  filed  a  demand  that  the 
contest  be  referred  to  the  proper  court,  reads  as  follows :  "It  is  there- 
fore ordered  and  directed  that  the  said  parties  be,  and  they  are  here- 
by, referred  to  the  district  court  of  the  Twentieth  judicial  district  in 
and  for  Monterey  county  for  a  final  determination  of  said  confiicting 
claims."  This  order  was  sufficient,  we  think,  to  refer  the  contest, 
and  to  give  the  court  jurisdiction  of  the  case. 

It  is  further  claimed  that  there  was  no  contest  to  be  referred,  be- 
cause a  certificate  of  purchase  had  been  issued  to  appellant,  and 
nothing  was  left  for  the  surveyor  general  or  register  to  do,  except, 
when  final  payment  should  be  made,  to  prepare  and  issue  to  him  a 
patent.  In  support  of  this  view  Somo  v.  Oliver,  52  Cal.  378,  is  cited. 
In  that  case  it  was  held  that  a  contest  cannot  be  made  before  the 
surveyor  general  in  respect  to  the  right  to  purchase  land  for  which  a 
patent  has  been  issued  to  one  of  the  parties;  but  that  is  not  in  point 
here.  A  patent  divests  the  state  of  its  title,  but  a  certificate  of  pur- 
chase has  no  such  effect.  It  has  been  held  in  many  cases  in  this 
state  that  a  contest  may  be  made  where  only  a  certificate  of  purchase 
has  been  issued.  Woods  v.  Stwtelle,  46  Cal.  389;  Cunningham  v. 
Crowley,  51  Cal.  128;  Christman  v.  Brainard,  Id.  534. 

2.  When  the  defendant  made  his  application  the  land  was  in  the 
occupation  of  Kellogg,  to  whose  possession  the  plaintiff  afterwards 
succeeded.  The  application  was  made  under  the  act  of  March  28, 
1868.  St.  1867-68,  p.  507.  Section  52  of  that  act  provides  that  when- 
ever any  resident  of  this  state  desires  to  purchase  any  portion,  not 
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less  than  the  smallest  legal  subdivision  of  a  sixteenth  or  thirty-sixth 
section  of  any  township  in  the  state,  which  has  been  surveyed  by 
authority  of  the  United  States,  he  shall  make  an  affidavit  stating, 
among  other  things,  "that  there  is  no  occupation  of  said  lands  ad- 
verse to  any  that  he  or  she  may  have;  or,  if  there  shall  be  adverse 
occupation,  then  he  or  she  shall  state  that  the  township  has  been 
sectionized  and  subject  to  pre-emption  three  months  or  over;  and 
that  said  adverse  occupant  (giving  his  or  her  name)  has  been  in  such 
occupation  for  more  than  sixty  days."  Section  12  of  the  act,  as 
amended  in  1870,  (St.  1869-70,  p.  875,)  provides  "that  in  cases  where 
the  townships  have  not  been  subdivided,  but  township  and  other 
lines  have  been  established  so  as  to  clearly  show  that  a  tract  of  land 
is  included  in  any  thirty-sixth  section,  and  the  parties  applying  for 
the  same  make  affidavit  that  there  is  no  legal  claim  to  the  same 
other  than  his  or  their  own,  and  that  the  same  is  not  occupied  by 
any  bona  fide  settler,  the  surveyor  general  may  approve  such  locations 
without  the  acceptance  of  the  register  of  the  United  States  land-of- 
fice, and  the  register  of  the  state  land-office  may  issue  certificate  of 
purchase  for  the  same." 

As  the  township  was  not  surveyed  and  sectionized  until  1874,  it 
is  apparent  that  defendant's  application  vvas  not,  and  could  not  have 
been,  made  under  section  52.  Medley  y.  Robertson,  55  Cal.  396. 
Was  it  made  under  section  12?  If  it  was,  his  affidavit  must  have 
stated  that  there  was  no  legal  claim  to  the  premises  other  than  his 
own,  and  that  the  same  were  not  occupied  by  any  bona  fide  settler. 
But  there  is  nothing  in  the  complaint,  answer,  or  findings  to  show 
that  the  affidavit  contained  such  statement,  and  no  presumption  can 
be  indulged  in  that  it  did.  In  cases  of  this  kind  each  party  is  an 
actor,  and  must  set  forth  in  his  pleadings  and  show  by  his  proofs  that 
he  has  strictly  complied  with  the  law,  and  by  such  compliance  has 
become  entitled  to  purchase  the  land.  If  he  fails  to  do  this,  he  can 
obtain  no  assistance  from  the  courts.  Woods  v.  Sawtelle,  46  Cal.  392; 
Cadierque  v.  Dnran,  49  Cal.  356 ;  Christman  v.  Bralnard,  51  Cal.  636; 
Lane  v.  Pferdner,  56  Cal.  122. 

But  it  is  said  that  defendant's  application,  however  defective  it 
may  have  been,  was  made  good  by  the  act  for  the  relief  of  purchasers 
of  state  lands,  which  was  passed  March  27,  1872.  St.  1871-72,  p. 
687.     The  first  section  of  that  act  provides : 

"When  application  has  been  made  to  purchase  lands  from  this  state,  and 
payment  made  to  the  treasurer  of  the  proper  county  for  the  same,  in  whole 
or  in  part,  and  a  certificate  of  purchase  or  patent  has  been  issued  to  tlie  ap- 
plicant, the  title  of  the  state  to  said  lands  is  hereby  vested  in  said  applicant, 
or  his  assigns,  upon  his  making  full  payment  therefor:  provided  no  other  ap- 
plication has  been  made  for  the  purchase  of  the  same  lands  prior  to  the  issu- 
ance of  said  certificate  of  purchase." 

Obviously  this  had  reference  to  cases  where  not  only  the  applica- 
tion, but  part  or  full  payment,  had  been  made,  and  the  certificate  of 
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purchase  issned  prior  to  the  time  of  its  passage.  Rowell  v.  Perkins,  56 
Cal.  226.  .  It  was  a  curative  act,  and  not  prospective  in  its  opera- 
tion ;  and  as  the  defendant  did  not  make  any  payment,  or  receive  his 
certificate  till  March,  1874,  he  can  claim  nothing  under  it. 

Our  attention  is  also  called  to  the  act  of  April  1,  1878,  amending 
the  last-named  act.  St.  1877-78,  p.  914.  This  act  cannot  afifect  the 
case  for  the  reason  that  it  was  passed  after  the  plaintiff  made  his  ap« 
plication,  and  after  this  action  was  commenced,  and  by  its  terms  is 
not  to  be  "construed  to  remedy  any  defect  in  any  application,  or  the 
issuing  of  any  certificate,  other  than  that  of  payments  in  the  wrong 
county." 

When  the  plaintiff  made  his  application  to  purchase  the  land  he 
was  in  possession,  and  had  a  right  to  purchase  it,  unless  the  defend- 
ant had  acquired  a  prior  and  better  right  to  do  so.  As  no  such  prior 
and  better  right  was  shown,  the  court  properly  entered  judgment  in 
favor  of  the  plaintiff,  and  that  judgment  should  be  affirmed. 

We  concur:     Sbarlbs,  C,  Footb,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(68  Cal.  569) 

Klumpkb  V.  Baker  and  others.     (No.  9,098.) 
Filed  February  25,  1886. 

1.  Husband  ast>  Wipe— Grant  to  Wife  by  Husband—Subsequent  Title  Vests 
IN  Wife. 

A  conveyance  of  land  by  a  husband  to  his  wife  by  deed,  containing  the 
word  "grant"  in  the  proper  clause  thereof,  and  containing  no  other  words  in 
any  part  of  the  deed  inaicating  a  less  estate,  raises  the  presumption  that  a 
fee-simple  title  was  intended  to  pass,  and  a  subsequent  reconveyance  to  him 
of  a  naked  legal  title  from  those  to  whom  he  had  previously  executed  a  deed 
of  trust  to  secure  the  payment  of  a  debt  does  not  inure  to  the  benefit  of  the 
community,  but  passes,  by  operation  of  law,  to  the  wife  by  virtue  of  such 
former  conveyance  by  the  husband  to  her  by  grant. 

3.  Taxation— Assessment  to  One  not  Owner— Validity  of  Tax  Deed. 

A  tax  deed  to  land  owned  by  a  married  woman  will  pass  no  title  if  it  be 
based  upon  an  assessment  to  her  husband,  who  does  not  own  the  land,  nor 
any  interest  therein. 

Commissioners'  decision. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San 
Francisco. 
JB.  W.  AsMry,  for  appellant. 
fV.  C.  dt  Isaac  Burnett,  for  respondents. 

Foote,  G.  The  appellant,  Elumpke,  instituted  this  action  to  quiet 
the  title  to  land  which  he  had  bought  at  tax  sale.  The  court  below 
(the  trial  being  had  without  a  jury)  gave  judgment  for  him,  but  after- 
wardS)  ot\  motion  of  defendants,  made  and  entered  an  order  granting 
them  a  new  trial,  and  from  that  this  appeal  is  prosecuted.  That 
tribunal  assigned  as  a  reason  for  making  the  order  that,  as  appeared 
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from  the  record,  the  title  to  the  land  at  the  time  of  its  assessment 
for  taxes  was  in  one  of  the  defendants,  Mrs.  Mary  A.  Baker,  and  it 
bad  been  assessed  to  George  H.  Baker.  The  appellant  denies 
that  such  was  the  fact  and  alleges  that  the  owner  of  the  land 
was  George  H.  Baker.  It  appears  that  the  latter  obtained  title 
to  the  land,  by  deed  from  the  Central  San  Francisco  Homestead 
Association,  in  August  3,  1869;  that  on  November  1,  1875,  he 
made  a  conveyance  of  it  to  his  wife,  Mary  A.  Baker,  who  entered 
into  possession  thereof,  and  has  so  remained  ever  since,  claiming  it 
as  her  separate  property  under  that  deed.  That  on  the  second  day 
of  May,  1870,  he  executed  a  deed  of  trust  conveying  the  same  prop- 
erty to  E.  W.  Burr  and  B.  D.  Dean,  as  trustees  for  the  Savings  &  Loan 
Society,  the  object  thereof  being  to  secure  the  payment  to  said  society  of 
a  loan  of  money  made  to  him;  that  said  money  was  paid  on  the 
seventeenth  of  August,  1876,  and  reconveyance  under  the  terms  of 
the  trust  deed  made  by  said  trustees  to  George  H.  Baker;  that  the 
land  was  sold  for  the  taxes  of  the  year  ending  June  30,  1881,  and  a 
deed  thereof  made  to  the  plaintiff  by  the  tax  collector  on  the  eleventh 
of  August,  1882.  The  grounds  of  the  plaintiff's  claim  to  the  land 
under  his  tax  deed  were — First,  that  the  deed  which  George  H.  Baker 
made  to  his  wife  had  no  greater  effect  than  an  instrument  of  quit- 
claim, and  that  therefore  no  title  afterwards  acquired  by  him  would 
inure  to  her  benefit,  second,  that  even  conceding  the  deed  to  be  in 
fact  one  "granting"  the  land,  the  husband's  after-acquired  title  inured 
to  the  benefit  of  the  community,  and  as  such  was  properly  assessed 
to  the  husband. 

It  is  plain  from  an  examination  of  the  conveyance  from  the  hus- 
band to  his  wife  of  November  1,  1875,  that,  containing  as  it  did  the 
word  "grant"  in  the  proper  clause  thereof,  without  other  words  in 
any  other  part  of  the  deed  indicating  a  less  estate,  that  a  fee-simple 
title  must  be  presumed  to  have  been  intended  to  pass.  Civil  Code, 
§  1105;  Mabury  v.  Ruiz,  58  Cal.  11-15.  And  the  title  which  the 
husband  afterwards  acquired,  coming  by  a  reconveyance  to  him  of  a 
naked  legal  title  from  those  to  whom  he  had  executed  the  deed  of 
trust  to  secure  the  payment  of  a  debt,  did  not  inure  to  the  commun- 
ity, but  passed  by  operation  of  the  law  to  his  wife  by  virtue  of  his 
former  conveyance  to  her  by  grant.  Civil  Code,  §§  1072,  1106; 
Montgomery  v.  Sturdivant,  41  Cal.  290.  The  land  in  controversy 
not  having  been  assessed  to  its  true  owner,  she  being  known,  but  to 
her  husband,  who  had  no  title  thereto,  the  tax  deed  to  the  plaintilDf 
gave  him  none.  Section  3628,  Pol.  Code;  Hearst  v.  Egglestone^ 
65  Cal.  365. 

The  order  should  be  affirmed. 

We  concur:     Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 
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(68  Cal.  68S) 

Thompson  v.  Doaksum,  Sr.,  and  others.     (No.  9,546.) 
Filed  February  25, 1886. 

1.  Public  Lands — Power  op  Congress  over  Indian  Lands. 

The  exclusive  right  of  pre-emption  to  all  Indian  lands  lying  within  the  ter- 
ritories of  the  United  States  is  vested  in  congress. 

2.  Property— Title  to  Land— Law  of  Nations  Affecting. 

Title  to  land  is  dependent  on  the  law  of  the  nation  in  the  territory  of  which 
the  land  lies. 
2.  Public  Lands— Land  Titles  in  California— Treaty  op  Guadalupe  Hi- 
dalgo. 

All  lands  not  held  in  private  ovmership  by  a  le&ral  or  equitable  title,  in  Cal- 
ifornia, became  vested  m  the  United  States  under  the  treaty  of  Guadalupe 
Hidalgo.  In  the  case  of  inchoate  titles  the  legal  title  passed  to  the  United 
States,  which  held  it  subject  to  the  trust  imposed  by  the  treatv  and  equities 
of  the  grantee,  and  the  execution  of  this  trust  was  a  political  power,  to  be 
exercised  in  such  manner  as  the  government  might  deem  expedient. 

4.  Same— Indian  Lands  in  California— Pre-emption. 

Where  lands  in  California  were  held  by  Indians  under  title  by  occupying 
at  the  time  of  the  treaty  of  Guadalupe  Hidalgo,  unless  a  claim  therefor  was 
presented  to  the  commissioners  appointed  under  the  act  of  the  United  States 
of  March  8, 1851,  within  the  time,  limited  by  such  act,  the  land  became  a  part 
of  the  public  domain,  and  as  such  became  open  to  pre-emption. 

5.  Same — United  States  Patent  to  Land— Conclusiveness  of. 

A  United  States  patent  to  public  lands  is  conclusive  evidence  of  title  in  the 
grantee,  in  any  collateral  attack  thereon,  as  against  those  not  connecting 
themselves  with  the  government  title. 

6.  Same — Agreement  by  PiiE-EMPTOR  to  Sell. 

An  agreement  by  a  pre-emptor  of  public  land  to  convey  to  another  when 
he  shall  receive  his  patent  is  void,  and  not  enforceable. 

7.  Estoppel  in  Pais— Contract— Operation  of. 

An  estoppel  in  pais  can  have  no  greater  force  or  effect  in  binding  parties 
than  would  a  contract  including  the  very  subject-matter  urged  by  way  of  es- 
toppel. 

McKee,  J.,  dissenting. 

GommiBsioners'  decision. 

In  bank.     Appeal  from  superior  court,  county  of  Plumas* 

J.  D.  Goodwin  and  D,  W.  Jenks,  for  appellants. 

R.  H.  F.  Variel,  for  respondent. 

Searls,  C.  Action  to  quiet  title  to  a  tract  of  land  in  Plumas  county. 
Plaintiff  bad  judgment,  and  defendants  appeal.  On  the  thirtieth  day 
of  July,  1878,  one  D.  D.  Blunt  received  from  the  government  of  tbe 
United  States  a  patent  for  the  land  in  question,  under  a  homestead 
filing  made  in  1873,  and  the  title  thus  acquired  is  vested  in  the  plain- 
tiff. The  bill  of  exceptions  shows  that  at  the  trial  defendants  offered 
evidence  tending  to  prove  the  allegations  of  their  answer  numbered 
fourth,  fiftb,  sixth,  and  seventh,  to  which  plaintiff  objected,  which  ob- 
jection was  sustained  by  the  court  upon  the  ground  that  said  allega- 
tions were,  and  any  evidence  tending  to  prove  them  was,  immaterial, 
and  this  ruling  is  assigned  as  error. 

Defendants  are  Indians,  belonging  to  a  tribe  generally  known  as 
the  **3ig  Meadows"  tribe,  and  called  in  their  own  language  the 
'"Nahkomas."     The  allegations  of  the  answer  sought  to  be  Sustained 
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by  the  testimony  offered  are,  in  substance  and  effect,  that  at  a  time 
unknown  to  defendants,  but  which  they  are  informed  and  believe,  and 
therefore  allege,  was  prior  to  October  1,  A.  D.  1492,  said  lands  being 
vacant,  unoccupied,  and  unclaimed,  the  ancestors  and  predecessors 
of  defendants  discovered,  entered  upon,  claimed,  and  occupied  said 
tract  of  land,  and  built  their  dwellings  thereon,  and  that  ever  since 
said  date  defendants  and  their  said  ancestors  and  predecessors  have 
continuously  owned,  claimed,  and  occupied  said  land,  and  used  the 
same  for  a  village-site  and  burial-place,  and  for  supplies  of  water, 
fuel,  etc.,  according  to  the  customs  and  necessities  of  their  people; 
that  the  right  thus  acquired  has  never  been  ceded,  sold,  granted,  trans- 
ferred, or  relinquished  to  any  nation,  government,  state,  or  individual, 
but  remains  to  them  by  right  of  discovery  and  occupation ;  that  no 
treaty  has  ever  been  made  by  them  with  any  state  or  government  for 
their  support,  maintenance,  or  education,  and  no  proceedings  have 
ever  been  had  by  which  their  title  to  said  land  has  been  extinguished. 

The  right  or  title  attempted  to  be  set  up  by  appellants  has  the 
merit  of  age,  if  no  other.  The  relation  of  the  Indians  to  the  lands  they 
occupied,  their  title  thereto,  their  power  of  alienation  and  the  mode 
of  its  accomplishment,  were  questions  much  discussed  in  the 
earlier  days  of  our  government.  On  the  discovery  of  America  the 
leading  nations  of  Europe  eagerly  sought  a  foothold  upon  its  soil, 
and  each  sought  to  appropriate  all  it  could  discover  and  occupy.  Its 
great  extent  afforded  an  ample  field  to  the  ambition  and  enterprise 
of  all.  To  avoid  conflicting  settlements  and  consequent  war  with 
each  other,  the  principle  was  established  that  discovery  gave  title  to 
the  government  by  whose  subjects  or  by  whose  authority  it  was  made 
against  all  other  European  governments,  which  title  might  be  con- 
summated by  possession.  The  relations  between  the  discoverer  and 
the  natives  were  to  be  regulated  by  themselves.  These  relations 
were  to  be  settled  upon  the  basis  of  ownership  of  the  soil  by  the  dis- 
coverer, with  the  right  of  occupancy  in  the  original  inhabitants.  So 
long  as  they  remained  at  peace  with  the  superior  race  they  were  en- 
titled to  be  protected  in  their  occupancy,  but  to  be  deemed  incapable 
of  transferring  the  absolute  title  to  any  other  than  the  sovereign  of 
the  country. 

Congress  has  the  exclusive  right  of  pre-emption  to  all  Indian  lands 
lying  within  the  territories  of  the  United  States.  Johnson  v.  Mcin- 
tosh, 8  Wheat.  543;  Fletcher  v.  Peck,  6  Cranch,  142.  The  United 
States  own  the  soil,  as  well  as  the  jurisdiction,  of  the  immense  tracts 
of  unpatented  lands  included  within  their  territories,  and  of  all  the 
productive  funds  which  those  lands  may  hereafter  create.  The  title 
is  in  the  United  States  by  the  treaty  of  peace  with  Great  Britain,  and 
by  subsequent  cessions  from  France  and  Spain,  and  by  cessions  from 
the  individual  states;  and  the  Indians  have  only  a  right  of  occupancy, 
and  the  United  States  possess  the  legal  title  subject  to  that  occupancy, 
and  with  an  absolute  and  exclusive  right  to  extinguish  the  Indian  title 
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of  occnpanoy  either  by  conquest  or  purchase.  Kent,  Comm.  257. 
The  status  of  the  Indian,  and  his  relation  to  the  land  by  him  occu- 
pied, have  received  careful  consideration  at  the  hands  of  Chancellor 
Kent,  and  his  views,  as  expressed  in  the  third  volume  of  his  Commen- 
taries, pages  379  to  400,  thraw  much  light  upon  the  question  under 
discussion. 

It  seems,  however,  unnecessary  to  discuss  the  several  propositions 
involved  in  the  foregoing  authorities.  The  subject  in  the  present  case 
is  confined  to  a  narrower  limit.  The  title  to  land  is  dependent  en- 
tirely upon  the  law  of  the  nation  in  which  it  lies.  Under  the  English 
law  the  king  was  the  original  proprietor  or  lord  paramount  of  all  the 
land  within  the  kingdom,  and  the  sole  source  of  title.  We  have 
adopted  the  same  principle,  and  applied  it  to  our  republican  govern- 
ment, and  the  doctrine  with  us  is  settled  beyond  a  peradventure  that 
valid  individual  title  to  land  within  the  United  States  is  derived  from 
the  grant  of  our  own  local  governments,  or  from  that  of  the  United 
States,  or  from  the  predecessors  of  our  government. 

The  lands  within  the  territorial  limits  of  the  state  of  California 
were  ceded  to  our  general  government  by  the  republic  of  Mexico  un- 
der the  treaty  of  Guadalupe  Hidalgo,  of  February  2,  1848.  By  that 
treaty  the  United  States  became  vested  with  the  title  to  all  the  lands 
in  California  not  held  in  private  ownership  by  a  legal  or  equitable  ti- 
tle. By  the  law  of  nations  private  rights  were  sacred  and  inviolable, 
and  the  obligation  passed  to  the  new  government  to  protect  and  main- 
tain them.  The  term  "property,"  as  applied  to  lands,  embraces  all 
titles,  legal  or  equitable,  perfect  or  imperfect.  Teschemacher  v;  Thomp- 
souy  18  Cal.  12.  The  treaty  operated  as  a  confirmation  in  prcesenti 
of  all  perfect  titles  to  lands  in  California  held  under  Spanish  or  Mex- 
ican grants.  Minturn  v.  Brewer ,  24  Cal.  644.  In  the  cases  of  in- 
choate title — cases  where  an  equity  only  vested  in  the  claimant — ^the 
legal  title  passed  to  the  United  States,  which  held  it  subject  to  the 
trust  imposed  by  the  treaty  and  equities  of  the  grantee.  The  execu- 
tion of  this  trust  was  a  political  power,  to  be  exercised  in  such  man- 
ner as  the  government  might  deem  expedient.  Leese  v.  Clark,  18 
Cal.  535. 

The  United  States,  for  the  purpose  of  discharging  the  obligation 
resting  upon  it  under  the  treaty  with  Mexico,  through  congress,  the 
repository  of  its  political  power,  at  the  second  session  of  the  Thirty- 
first  congress,  passed  an  act  to  ascertain  and  settle  the  private  land 
claims  in  the  state  of  California.  Under  that  act  a  commission  was 
created  for  the  purpose  of  hearing  and  determining  the  validity  of 
claims  to  land  within  the  state.  The  thirteenth  section  of  the  act 
provided  "that  all  land  the  claims  to  which  have  been  finally  rejected 
by  the  commissioners  in  manner  herein  provided,  or  which  shall  be 
finally  decided  to  be  invalid  by  the  district  or  supreme  court,  a7id  all 
lands  the  claims  to  which  shall  not  have  been  presented  to  the  com- 
missioners within  two  years  after  the  date  of  this  act,  (March  3, 1851,) 
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shall  be  deemed  held,  and  considered  as  a  part  of  the  public  domain 
of  the  United  States."  There  is  no  pretense  that  the  claim  set  up 
by  defendants  in  their  answer  was  ever  presented  to  the  commission- 
ers under  this  act  of  congress,  and  when  the  time  for  such  presenta« 
tion  expired  the  land  in  question  must  be  deemed  and  taken  as  hav- 
ing become  a  part  of  the  public  domain. 

Again,  the  patent  to  plaintiff's  grantor  is  to  be  taken  as  conclusive 
evidence  of  title  in  the  grantee,  as  against  those  not  connecting  them- 
selves with  the  government  title,  in  any  collateral  attack  thereon.  If 
defendants  had  any  right  to  the  land,  it  should  have  been  asserted  in 
the  land  department  pending  the  application  for  patent,  or  by  direct 
proceeding  on  the  part  of  the  government  to  set  aside  the  patent. 
There  was  no  error  in  the  refusal  of  the  court  to  admit  the  testimony 
offered. 

The  second  point  made  by  defendants  is  that  plaintiff  is  estopped 
by  the  agreement  of  his  grantor  set  out  in  the  findings,  and  of 
which  he  had  notice  at  the  date  of  his  purchase.  It  appears  that 
Blunt,  the  grantor  of  plaintiff,  had  filed  in  the  proper  United  States 
land-office,  in  the  spring  of  1870,  his  declaratory  statement  claiming 
the  land  in  question  under  the  pre-emption  laws  of  the  United  States, 
and  had  received  a  certificate  of  pre-emption  therefor.  That  in  Sep- 
tember, 1870,  the  agreement  set  out  in  the  findings  was  entered  into; 
that  thereafter,  and  some  time  in  1873,  said  filunt  changed  his  pre- 
emption filing  in  the  Marysville  land-office  to  a  homestead  filing  up- 
on the  same  premises  made  in  the  Susanville  land-office,  in  which 
district  4;he  lands  were  then  situate;  and  that  afterwards,  in  due  time 
and  in  1878,  he  made  the  requisite  proof,  and  on  the  thirtieth  day  of 
July,  1878,  received  a  United  States  patent  under  his  homestead  ap- 
plication. If  we  accord  to  the  novel  proceeding  had  before  the  jus- 
tice all  that  can  possibly  be  claimed  for  it,  viz.,  that  it  amounted  to 
a  contract  on  the  part  of  Blunt  to  convey  to  defendants  when  he 
should  thereafter  procure  a  patent,  it  can  avail  nothing,  as  such  an 
agreement  by  a  pre-emptor  is  void  and  cannot  be  enforced  at  law  or 
in  equity.  Huston  v.  Walker,  47  Cal.  484;  Damrell  v.  Meyer,  40 
Cal.  166.  An  estoppel  in  pais  can  have  no  more  force  or  effect  in 
binding  the  parties  than  would  a  contract  including  the  very  subject- 
matter  urged  by  way  of  estoppel  The  findings  support  the  conclu- 
sion reached  by  the  court  below,  and  the  judgment  should  be  af- 
firmed. 

We  concur :     Foote,  C.  ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 

McKee,  J.,  dissenting. 
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Boss,  J.  I  concur  in  the  judgment,  on  the  ground  that  whatever 
right,  if  any,  the  defendants  have  to  the  land  in  question  should  have 
been  asserted  in  the  land  department  of  the  government  pending  the 
application  for  patent,  or  by  direct  proceedings  on  the  part  of  the 
government  to  vacate  the  patent.  So  long  as  the  patent  exists  it  is 
conclusive  evidence  of  title  in  the  grantee  and  his  successors  in  in- 
terest^ as  against  those  not  in  privity  with  the  government. 


(68  Oal.  590) 

Wilson  v.  Atkinson.     (No.  9,970.) 
Filed  February  25, 1886. 

1.  Taxation— Tax  Deed— Effect  to  Strengthen  Title. 

Void  tax  deed  is  inadmissible  to  strengthen  title  by  adverse  possession,  if 
there  is  no  evidence,  or  offer  of  evidence,  to  show  that  the  person  in  posses- 
sion, or  his  grantor,  entered  under  the  deed,  or  continuea  to  hold  adverse 
possession  thereunder. 

2.  Same— Void  Tax  Deed  and  Assessment,  Effect  as  Evidence  of  Title. 

Where. a  tax  deed  is  void,  the  assessment  on  which  it  is  based  cannot  be 
relied  on  as  the  basis  of  any  title. 
8.  Appeal— Bill  of  Exceptions— Presumption  Concerning  Evidence. 

The  presumption  is  that  all  evidence  tending  to  explain  an  objection  taken 
has  been  inserted  in  a  bill  of  exceptions,  and  if,  from  such  evidence,  it  ap- 
pears that  the  trial  court  erred  in  ruling  against  the  appellant  as  to  material 
matter,  such  error  will  be  ground  for  reversal. 
McKee,  J.,  dissents. 

In  bank.     Appeal  from  superior  court,  county  of  Placer. 
C.  A.  d  F.  P.  Tuttle,  for  appellant. 
HaU  d  Craig,  for  respondent. 

By  the  Court.  The  deed  of  the  tax  collector  conveyed  no  title. 
Inasmuch  as  the  bill  of  exceptions  shows  no  evidence,  or  offer  of  evi- 
dence, tending  to  prove  that  defendant  or  her  grantor  entered  under 
the  deed,  or  continued  to  hold  adverse  possession  thereunder,  the 
deed  cannot  be  claimed  to  have  been  admitted  to  extend  the  limits 
of  an  adverse  possession.  The  tax  deed  being  void,  the  defendant 
could  not  rely  on  the  assessment  as  translative  of  title.  Grimm  v. 
O'Connell,  54  Cal.  522;  Hearst  v.  Egglestone,  55  Cal.  367.  But  as 
the  court  below  directed  a  judgment  for  the  defendant,  it  is  suggested 
that  the  judgment  may  have  been  based  on  evidence  proving  an  ad- 
verse possession.  This  is  true,  but  it  is  also  true  that  the  court  may 
have  ordered  the  judgment  upon  the  assumption  that  the  defendant 
had  acquired  the  title  by  virtue  of  her  deraign men t  from  the  purchaser 
at  the  tax  collector's  sale.  The  Code  of  Civil  Procedure  provides 
that,  in  a  bill  of  exceptions,  "the  objection  must  be  stated  with  so 
much  of  the  evidence  of  other  matter  as  is  necessary  to  explain  it, 
and  no  more."  Section  648.  When  the  bill  of  exceptions  reaches 
us,  we  must  presume  that  all  the  evidence  tending  to  explain  the  ob- 
jection taken  is  inserted  in  the  bill.  If  from  such  evidence  it  appears 
that  the  court  below  erred  in  ruling  against  the  appellant  as  to  a 
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material  matter,  this  is  ground  for  reversal.  We  mast  take  it  for 
granted  that  the  judge  of  the  trial  court,  in  settling  a  bill  of  excep- 
tions, will  see  to  it  that  such  of  the  testimony  as  will  sustain  his 
ruling,  if  any  such  was  given,  is  incorporated  in  the  bill  of  exceptions. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial,  with  leave 
to  the  parties  to  amend  their  pleadings  as  they  may  be  advised. 

McEee,  J.  I  dissent.  The  question  arising  out  of  the  record  on 
appeal  in  this  cause  is  whether  the  court  below  erred  in  overruling 
objections  made  at  the  trial  of  the  cause  to  the  admissibility  in  evi- 
dence of  a  tax  deed  offered  by  defendant.  Defendant's  answer  con- 
tained a  special  defense  of  the  statute  of  limitations.  On  the  trial 
of  the  issues  raised  by  the  answer  the  tax  deed  was  admissible  in 
evidence  for  the  purpose  of  showing  adverse  entry  and  occupation  by 
the  defendant  under  it  for  the  statutory  period,  and  thus  proving  title 
under  sections  322,  323,  Code  Civil  Proc.  No  doubt  the  deed  itself 
would  not  be  sufficient  evidence  of  an  adverse  possession.  But  that 
is  not  the  question.  The  question  is,  was  it  admissible  in.  connection 
with  other  evidence, of  such  a  possession?  for,  as  the  ruling  of  the 
court  upon  the  admissibility  of  the  deed  is  the  only  ruling  challenged 
and  sought  to  be  reviewed,  and  as  the  defendant  had  judgment,  this 
court  is  bound  to  presume  that  there  was  sufficient  evidence  to  sustain 
the  judgment. 

I  think  there  was  no  error  in  admitting  the  deed  in  evidence. 


($8  Cal.  554) 

Brook  v.  Horton  and  others.     (No.  8,768.) 
Filed  February  25, 1886. 

1.  Municipal  Corporatioks — Vacating  Street  in  City— Power  of  Leoisla- 

TtJRB. 

The  state  legislature  has  power  to  vacate  a  street  in  a  city,  and  may  there- 
fore properly  delegate  such  power  to  the  city  authorities. 

2.  Same — ^Alteration  op  Street — Effect  of. 

The  alteration  of  a  street  or  way,  by  the  proper  authorities,  operates  as  a 
discontinuance  of  those  portions  of  the  way  which  do  not  come  within  the 
newly-assigned  limits,  and.  to  have  such  effect,  no  special  order  of  discontin- 
uance is  essential. 

Commissioners'  decision. 

Department  1.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

William  Levison,  for  appellant. 
J.  F.  Cowdery,  for  respondents. 

Belcher,  G.  C.  In  1855  an  ordinance  was  passed  by  the  conimon 
council  of  the  city  of  San  Francisco,  which  made  it  the  duty  of  the 
city  surveyor,  acting  in  conjunction  with  three  commissioners,  to  be 
appointed  for  the  p.urpose,  "to  furnish,  by  way  of  recommendation 
to  the  common  council,  within  one  month  from  the  date  of  their  ap- 
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pointmeDt,  a  plan  for  the  location  and  dimensions  of  the  streets  to 
be  laid  out  Tvithin  the  city  limits  west  of  Larkln  and  south-west  of 
Johnston  streets."  Commissioners  were  appointed,  and  they  and  the 
surveyor  agreed  upon  and  reported  a  plan  or  map  as  required.  This 
plan  or  map  was  approved  and  adopted  by  the  board  of  supervisors 
of  the  city  and  county  in  October,  1856,  and  "declared  to  be  the  plan 
of  the  city  in  respect  to  the  location  and  establishment  of  streets  and 
avenues,  and  the  reservation  of  squares  and  lots  for  public  purposes'* 
in  that  part  of  the  city  named  Jn  the  ordinance.  Subsequently  the 
order  and  ordinances  under  which  the  commissioners  were  ap- 
pointed, and  the  plan  or  map  was  prepared,  reported,  and  approved, 
were  ratified  and  confirmed  by  the  legislature.  St.  1858,  p.  52. 
Upon  the  plan  or  map  so  made,  which  has  since  been  known  as  the 
"Van  Ness  Ordinance  Map,"  was  a  street  running  north  and  south, 
called  Channel  street,  and  having  a  width  of  200  feet.  East  of  Chan- 
nel street,  and  running  parallel  with  it  at  a  distance  of  132  feet,  was 
a  street  called  Alabama  street,  and  having  a  width  of  80  feet.  On 
the  west  side  of  Channel  street  were  three  streets,  since  known  as 
Seventeenth,  Eighteenth,  and  Nineteenth  streets,  which  met  it  at 
right  angles  and  terminated  at  its  western  margin.  On  the  east  side 
of  Channel  street  were  four  streets,  called  Santa  Clara,  Mariposa, 
Solano,  and  Butte  streets,  which  met  it  at  right  angles,  and  termi- 
nated at  its  eastern  margin. 

In  April,  1862,  an  act  was  passed  by  the  legislature  entitled  "An 
act  to  establish  the  lines  and  grades  of  streets  in  the  city  and  county 
of  San  Francisco,"  (St.  1862,  p.  407;)  and  in  April,  1864,  another 
act  was  passed  having  the  same  title,  and  amendatory  of  the  former 
act,  (St.  1863-64,  p.  460.)  By  both  acts  the  city  and  county  of  San 
Francisco  was  authorized  to  establish  the  lines  and  grades  of  the 
streets  within  the  limits  of  the  city,  as  established  in  1851,  and  for 
that  purpose  a  "board  of  city  engineers"  was  created,  who  were  to 
proceed,  as  soon  as  practicable,  to  survey  all  the  streets,  and  fix  the 
lines  thereof,  within  the  limits  named,  and  to  make  a  map  or  maps 
showing  thereon  the  width  of  every  street,  and  to  fix  monuments  for 
the  preservation  of  the  street  lines  so  established.  The  maps,  when 
completed,  were  to  be  delivered  to  the  board  of  supervisors,  and  no- 
tice thereof  given  by  publication.  Objections  to  them  might  then  be 
made  by  any  property  owner.  If  no  objections  were  made,  or  those 
made  were  overruled,  and  the  maps  were  finally  approved  and  adopted 
by  the  board,  it  was  provided  that  "then  such  maps  and  profiles  shall 
stand  as  the  legal  and  valid  ofiScial  plan  of  said  city  to  determine  the 
lines  of  the  streets  and  the  grades  thereof."  Under  these  acts  a  map 
was  made  which,  after  due  notice,  was  approved  and  adopted  by  the 
board  on  the  thirtieth  of  January,  1866,  and  declared  to  be  "the  le- 
gal and  valid  oflBcial  map  of  the  city  and  county  of  San  Francisco  to 
determine  the  lines  of  the  streets  and  the  grades  thereof."'  This  map, 
kpown  as  the  "City  Engineer's  Map,"  was  the  result  of  actual  sur- 
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veys,.and  the  streets^  as  represented  upon  it,  were  laid  out  on  the 
ground,  and  monuments  were  placed  at  the  crossing  of  every  street. 
In  June,  1869,  the  board  of  supervisors  ordered  a  contract  to  be  en- 
tered into  with  the  city  and  county  surveyor  to  prepare  a  map  of  the 
city  and  county  according  to  official  surveys.  A  map  was  prepared, 
known  as  the  "Humphrey's  Map,"  and  in  October,  1870,  was,  by  an 
order  of  the  board,  "approved,  adopted,  and  declared  to  be  the  legal 
official  map  of  the  city  and  county  of  San  Francisco." 

Upon  these  two  maps  Channel  street,  as  represented  on  the  Van 
Ness  ordinance  map,  does  not  appear,  and  in  place  of  it  is  a  narrow 
street  called  Treat  avenue.  Alabama  street,  as  represented  on  that 
map,  has  been  removed,  and  adjoining,  and  along  the  east  side  of 
the  place  formerly  occupied  by  it,  is  Harrison  street.  Seventeenth, 
Eighteenth,  and  Nineteenth  streets,  instead  of  stopping  at  Channel 
street,  are  extended  to  Harrison  street.  Santa  Clara,  Mariposa,  So- 
lano, and  Butte  streets,  instead  of  going  on  to  Channel  street,  are 
made  to  terminate  at  Harrison  street.  The  premises  in  controversy 
lie  between  Channel  street  and  Alabama  street,  and  are  a  part  of 
Mariposa  street,  as  these  streets  are  laid  down  on  the  Van  Ness  or- 
dinance map.  The  plaintiff  purchased  the  premises  in  1869,  and  has 
since  occupied  and  improved  them.  At  the  time  of  this  purchase 
there  were  upon  the  premises  a  dwelling-house  and  some  other  im- 
provements, which  were  erected  as  early  as  1S61. 

The  defendants  contend,  and  the  court  below  held,  that  when 
Mariposa  street  was  laid  out  on  the  Van  Ness  ordinance  map  it  was 
dedicated  to  the  public,  and  that  as  so  laid  out  it  is  still  a  street  ded- 
icated to  public  use.  The  plaintiff,  on  the  other  hand,  contends  that 
that  part  of  Mariposa  street  which  lies  between  Channel  street  and 
Alabama  street,  as  represented  on  the  Van  Ness  map,  was  dis- 
continued and  abandoned  as  a  street  when  the  engineers'  map  and 
Humphrey's  map  were  made  and  approved.  There  can  be  no  ques- 
tion that  the  legislature  has  competent  power  to  vacate  a  street  in  a 
city,  and  that  it  may  delegate  that  power  to  the  municipal  authori- 
ties of  the  city.  Polack  v.  S.  F.  Orphan  Asylum,  48  Cal.  490.  Here 
the  legislature  appointed  a  board  of  engineers,  and  directed  them  to 
survey  all  the  streets  of  the  city  within  certain  limits,  and  to  fix  the 
lines  thereof,  and  to  make  maps  showing  such  lines,  and  it  declared 
that  when  the  maps  should  be  made  and  approved  by  the  municipal 
authorities  they  should  stand  as  the  legal  and  valid  official  plan  of  the 
city.  This  gave  the  board  of  city  engineers  full  power  to  make  the 
map  which  they  presented,  and  it  constituted  that  map,  when  ap- 
proved, the  official  map  or  plan  of  the  city.  It  was  direct  legislative 
authority  for  the  changes  made  from  the  Van  Ness  map,  and  neces- 
sarily operated  to  discontinue  such  streets,  and  parts  of  streets,  as 
appeared  on  the  Van  Ness  map,  and  did  not  appear  on  the  new  map. 
It  has  been  held  in  Massachusetts,  and  we  think  it  must  be  held 
here,  that  an  alteration  by  competent  authority  of  an  existing  road 
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or  way  is  a  discontinuance  of  those  portions  of  the  way  which  do  not 
come  within  the  newly-assigned  limits  and  no  special  order  of  dis- 
continuance is  necessary.  Com.  v.  Westhorough,  3  Mass.  406;  Com. 
V.  Cambridge,  7  Mass.  168:  Bowleg  v.  Walker y  8  Allen,  21.  If  this 
be  not  the  rule,  then  Channel  street,  which  was  laid  out  on  the  Van 
Ness  map  200  feet  wide,  is  still  a  street  of  that  width,  though  Treat 
avenue  was  made  to  take  its  place  with  a  width  of  only  80  feet,  and 
the  balance  of  Channel  street  may  now  be  covered  with  valuable  im- 
provements. 

In  our  opinion  the  premises  in  controversy  are  not  now  a  part  of 
Mariposa  street,  and  the  judgment  and  order  should  therefore  be  re- 
versed, and  cause  remanded  for  a  new  trial. 

We  concur :     Searls,  C.  ;  Poote,  C. 

By  the  Court.  For  the  reason  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  cause  remanded  for  a  new 
trial. 

(68  Cal.  576)       ' 

People  r.  McCurdy.     (No.  20,065.) 
Filed  February  25.  1886. 

1.  CRiMiKAii  Law— Information — Commitmext. 

Until  an  examination  and  commitment  by  a  magistrate,  a  defendant  cannot 
be  presented  by  information,  under  the  California  constitution;  but  this  does 
not  imply  that  an  information  will  be  set  aside  because  of  mere  irregularities 
in  the  preliminary  examination  and  commitment. 

2.  Same— Ordek  of  Commitment,  Sufficiency  of. 

A  justice's  commitment  indorsed  upon  the  depositions,  and  signed  by  him. 
and  m  the  languaj^e  of  the  statute,  as  follows:  "It  appearing  to  me  that  the 
offense  in  the  written  depositions  mentioned  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  within-named  (giving  name)  guilty 
thereof,  I  order  that  he  be  held  to  answer  to  the  same,"  etc., — is  sufficient. 

3.  Same— Presumptions  as  to  Rbqulabity  of  Commitment  and  Information. 

On  a  motion  to  set  aside  an  information,  it  is  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  that  an  order  of  commitment,  providing  that  the  de- 
fendant be  committed  to  the  custody  of  the  sheriff  without  bail,  was  made  out 
and  delivered  to  the  proper  officer,  and  that  it  contained  every  essential  requi- 
site; and  if  the  order  committing  the  defendant  to  answer  was  filed  on  the 
same  day  with  the  filing  of  the  information,  the  court  must  also  presume  in 
favor  of  the  regularity  of  the  preceedings,  in  the  absence  of  any  showing  that 
the  information  was  not  filed  subsequent  to  the  commitment. 

4.  Same— Trial— Verdict— Conflicting  Etidencb. 

Where  the  evidence  is  conflicting,  a  verdict  will  not  be  disturbed  on  the 
ground  that  it  was  contrary  to  the  evidence. 
6.  Same — Inspection  of  Articles  by  Jury. 

In  the  absence  of  objection  by  either  the  prosecution  or  defense,  it  will  be 
presumed  that  the  consent  of  the  parties  was  had  to  an  inspection  by  the  jury, 
m  court,  after  the  close  of  the  evidence,  and  arguments  of  counsel  and  in- 
structions by  the  court,  of  articles  of  wearing  apparel  having  a  bearing  on  the 
case. 
6.  Same— Conversation  in  Presence  of  Juror. 

Where,  during  the  progress  of  the  trial,  one  of  the  jurors  joined  certain  per- 
sons who  were  engaged  in  conversation  in  reference  to  the  case,  whereupon 
one  of  the  speakers  called  attention  to  the  fact  that  a  juror  was  present,  and 
that  they  must  not  talk,  and  the  juror  replied:    '^Qo  ahead;  it  wouldn't  make 
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an^  difference,  "—it  was  7iM,  on  a  charge  of  improper  conduct  of  Jurors,  that 
this  remark  did  not  evidence  on  the  part  of  the  Juror  any  disposition  to  act 
improperly  in  the  case. 

7.  Homicide  -Murder— Instructions 

In  a  criminal  trial  instructions  must  harmonize  as  a  whole;  and  if  they 
fairly  and  correctly  present  the  law  on  the  issues  tried,  it  will  not  be  ground 
for  disturbing  the  judgment  that  a  separate  instruction  does  not  contain  all 
the  conditions  and  limitations  which  are  to  be  gathered  from  the  entire  text. 

8.  Same— Evidence  op  Foot-Prints. 

Evidence  of  measurements  of  footprints  about  the  body  of  the  deceased, 
though  made  two  weeks  after  the  homicide,  is  not  incompetent  because  not 
made  sooner. 

9.  Criminai.    Law  — New    Trial  —  Nbwly-Discovered    Evidb  ce  — When 

Granted. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly -discovered  evidence 
if  no  reasons  are  given  why  the  witnesses  could  not  have  been  present  and 
testify  at  the  former  trial,  nor  when  such  evidence  would  be  cumulative,  or 
would  only  tend  to  impeach  the  witnesses  of  the  prosecution. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Lake 

Murat  Master  son  and  Ben,  P,  Tabor,  for  appellant. 

E.  C.  Marshall,  Atty.  Gen.,  for  the  People. 

Sbarls,  C.  The  defendant  was  accused  by  information  of  the 
murder  of  one  Charles  W.  Dreher,  in  the  county  of  Lake,  on  the 
fourteenth  day  of  July,  1884,  and  as  the  result  of  a  trial  was  convicted 
of  murder  in  the  first  degree,  and  sentenced  to  suffer  the  extreme  pen- 
alty of  the  law.  The  appeal  is  from  an  order  denying  a  motion 
for  a  new  trial,  and  from  an  order  denying  a  motion  in  arrest  of 
judgment. 

The  information  was  filed  on  the  thirteenth  day  of  August,  1884. 
On  the  eighteenth  day  of  August,  1884,  defendant,  by  his  counsel, 
moved  the  court  to  set  aside  the  information  upon  the  ground  "that 
before  the  filing  thereof  the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate  in  this :  the  commitment  endorsed  upon  the 
depositions  herein  does  not  state  the  name  of  the  person  alleged  to 
have  been  murdered,  nor  is  it  dated.'*  The  motion  was  denied.  The 
order  indorsed  upon  the  depositions  was  almost  in  the  exact  lan- 
guage of  section  872  of  the  Penal  Code,  and  was  sufficient.  As 
the  order  of  the  justice  provided  that  the  defendant  be  committed 
to  the  custody  of  the  sheriff  of  Lake  county,  without  bail,  we  must 
presume,  in  the  absence  of  a  showing  to  the  contrary,  that  a  war- 
rant of  commitment,  as  required  by  section  877  of  the  Penal  Code, 
was  made  out  and  delivered  to  the  proper  officer,  and  that  it  con- 
tained every  essential  requisite.  Whereas,  in  this  case,  the  order 
committing  the  defendant  to  answer  was  filed  on  the  same  day  with 
the  filing  of  the  information,  we  must  presume,  in  favor  of  the  reg- 
ularity of  the  proceedings,  there  being  no  showing  to  the  contrary,  that 
the  information  was  filed  subsequent  to  the  commitment.  If  such 
was  not  the  fact,  it  devolved  upon  the  defendant  to  show  it  affirm- 
atively.    Filing  the  order  of  commitment  sufficiently  fixes  the  date, 
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and  it  ie  to  be  read  in  connection  witb  the  depositions  which  show 
that  an  examination  was  had.  A  defendant  cannot  be  presented  by  in- 
formation until  after  an  examination  and  commitment  by  a  magis- 
trate. Const.  Cal.  art.  1,  §  8;  Pen.  Code,  §  809;  Kalloch  v.  Su- 
perior  Court,  66  Cal.  229.  The  examination  and  commitment  to 
answer  are  a  prerequisite  to  the  information,  but  it  does  not  follow 
that  the  information  will  be  set  aside  for  mere  irregularities  in  the 
examination  or  commitment.  If  the  commitment  is  legal,  it  is  suf- 
ficient. A  commitment  endorsed  upon  the  depositions,  and  signed 
by  the  justice  in  the  following  form,  is  in  the  language  of  section  872 
of  the  Penal  Code,  and  is  sufficient:  "It  appearing  to  me  that  the 
offense  in  the  written  depositions  mentioned  has  been  committed, 
and  that  there  is  sufficient  cause  to  believe  the  within  named  [giving 
name]  guilty  thereof,  I  order  that  he  be  held  to  answer  to  the  same," 
etc.  The  warrant  of  c.ommitment  to  be  delivered  to  the  officer  is  a 
different  order,  and  is  provided  for  by  section  877,  Penal  Code. 

2.  The  testimony  as  to  the  guilt  of  the  defendant  was  conflicting 
to  the  last  degree.  Accepting  the  statements  of  Fred  Dreher,  a 
brother  of  deceased,  as  true,  there  can  be  no  reasonable  doubt  of 
the  guilt  of  defendant.  If,  on  the  other  hand,  the  testimony  of  the 
defendant  is  to  be  credited,  a  well-grounded  apprehension  is  raised 
that  Fred  Dreher  himself,  and  not  the  defendant,  was  the  guilty 
party.  The  situation  of  the  parties,  the  surrounding  circumstances, 
the  incentives  to  the  crime,  and  all  of  the  probabilities,  were  ques- 
tions peculiarly  within  the  province  of  the  jury  to  determine.  There 
being  evidence  sufficient  to  support  the  verdict,  we  are  not  at  lib- 
erty, under  the  well-established  rules  of  this  court,  to  interfere  with 
such  verdict  upon  the  ground  that  it  is  contrary  to  the  evidence. 

3.  At  the  trial,  and  after  the  testimony  was  closed,  and  after  argu- 
ment of  the  cause  by  counsel  and  instruction  of  the  jury  by  the  court, 
one  of  the  jurors  asked  for  the  hat  of  the  defendant,  worn  on  the 
day  of  the  alleged  homicide,  and  also  for  that  of  the  prosecuting 
witness,  Fred  Dreher,  the  brother  of  the  deceased,  and  said  hats 
being  produced,  were  received  and  examined  by  the  jury.  The  bill 
of  exceptions  states  that  there  had  been  no  testimony  in  reference  to 
the  bats,  but  this  is  manifestly  a  mistake,  for  when  the  testimony 
comes  to  be  stated,  it  appears  that  after  the  deceased  was  missed 
from  camp,  and  defendant  and  Fred  Dreher  had  gone  in  quest  of 
him,  and  had  had  a  deadly  encounter  near  where  the  body  of  de- 
ceased was  afterwards  found,  which  encounter  each  charges  the  other 
with  having  commenced,  and  after  both  parties  had  fled  from  the 
spot,  Fred  Dreher  was  found  to  have  defendant's  hat,  while  his  own 
was  afterwards  found  at  the  scene  of  the  encounter,  and  defendant 
next  appeared  at  Stanton's  ranch  without  a  hat.  Under  these  cir- 
cumstances, it  is  probable,  the  jurors  desired  to  examine  the  bats  for 
evidence  in  corroboration  of  the  witnesses.  No  objection  was  taken 
by  the  prosecution  or  defense  to  this  action,  and,  in  the  absence  of 
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objection,  we  must  assume  it  was  by  consent-of  all  parties  that  the 
hats  were  submitted  to  the  jury.  Had  it  been  otherwise,  it  is  not 
suggested,  and  we  do  not  see,  how  defendant  was  prejudiced  by  this 
action  of  the  court. 

4.  It  is  objected  that  J.  A.  Tennison,  one  of  the  jurors,  acted  in 
an  improper  manner.  So  far  as  the  record  shows,  the  county  clerk 
and  one  of  the  counsel  fpr  the  prosecution,  during  the  progress  of 
the  trial,  were  engaged  in  conversation  in  reference  to  the  case  when 
the  juror  Tennison  joined  them,  whereupon  the  county  clerk  very 
properly  called  attention  to  the  fact  that  Tennison  was  a  juror,  and 
said  they  must  not  talk,  as  '*Lane  is  one  of  the  jurors,"  to  which 
Tennison  replied  to  the  eff  ct  that  "they  might  go  ahead;  it  wouldn't 
make  any  difference  to  him."  The  remark  seems  to  have  been  a 
correct  one,  and  in  it  we  fail  to  see  any  sufficient  evidence  of  a  dis- 
position to  act  improperly  in  the  case. 

5.  The  only  error  founded  upon  the  instructions  is  that  "the  court 
erred  in  instructing  the  jury  to  the  effect  that  if  they  agreed  upon  the 
grade  of  the  crime,  but  did  not  agree  upon  the  punishment  therefor,  it 
was  no  verdict,"  It  appears  from  the  record  that  after  the  jury  had 
retired  to  deliberate  upon  their  verdict  they  returned  into  court  for 
further  instructions,  whereupon  the  court  proceeded,  at  the  request  of 
the  jury,  to  instruct  them  that  it  was  possible  for  them  to  find  any 
one  of  four  verdicts:  "That  it  is  possible  you  can  say:  *We,  the 
jury,  find  the  defendant  guilty  of  murder  in  the  first  degree,'  if  you 
find  that  degree  without  any  recommendation;  or  you  can  say,  sec- 
ondly :  « We,  the  jury,  find  the  defendant  guilty  of  murder  in  the  first 
degree,  and  recommend  that  the  punishment  be  imprisonment  for 
life.*  In  order  to  do  that  you  find  him  guilty  of  murder  first;  then, 
if  you  desire  to  imprison  him  for  life,  you  agree  upon  that,  and  say 
so  in  your  verdict."  A  Juror.  "Suppose  we  cannot  agree  upon  that  ?" 
The  Court,  "Then  it  is  possible  for  you  to  find  him  guilty  of  murder 
in  the  second  degree."  The  court  then  proceeded  to  tell  the  jury  it 
was  possible  for  them  to  find  the  defendant  guilty  of  manslaughter  or  to 
find  him  not  guilty.  The  court  also  proceeded  to  inform  the  jury  that 
they  had  nothing  to  do  with  the  penalty  following  a  verdict,  except  in 
case  of  verdict  of  murder  in  the  first  degree ;  and  to  say  that  if  they 
found  such  a  verdict  they  should  then  proceed  to  determine  the  pen- 
alty, and,  after  answering  substantially  the  same  question,  it  was 
again  put  by  a  juror  in  this  wise:  "The  point  we  want  to  know  is 
this :  that  if  we  can't  agree  upon  the  penalty,  does  that  fail  to  bring 
in  a  verdict?"  To  which  the  court  answered:  "Yes;  that  is,  in  this 
sense :  if  you  agree  upon  a  verdict  of  murder  in  the  first  degree,  then 
ypu  proceed  to  determine  the  penalty,  whether  you  want  to  recommend 
imprisonment  for  life.  If  you  do  not  recommend  imprisonment,  then 
it  is  capital  punishment  fixed  by  law."  A  juror  had  previously  asked 
this  question :  "In  case  we  don't  agree  upon  the  penalty,  then  what  ?" 
To  which  the  court  answered:    "Then  it  is  not  a  verdict.     If  yon 
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bring  in  a  verdict  of  murder  in  the  first  degree,  then  the  penalty  is 
death." 

The  court  was  not  correct  in  his  answer  that  a  failure  to  fix  the 
penalty  would  result  in  no  verdict,  but  in  each  instance  he  explained 
the  eflFect  by  subsequent  statements,  so  that  the  jury  could  not  have 
been  misled.  It  was  said  in  People  v.  Doyell,  48  Cal.  85 :  "We  must 
take  the  charge  together,  and  if,  without  straining  any  portion  of  the 
language,  it  harmonizes  as  a  whole,  and  fairly  and  correctly  presents 
the  law  bearing  on  the  issues  tried,  we  will  not  disturb  the  judgment 
because  a  separate  instruction  does  not  contain  all  the  conditions  and 
limitations  which  are  to  be  gathered  from  the  entire  text."  When 
thus  taken  together,  it  is  apparent  from  the  charge  that  the  jury  was 
properly  instructed  as  to  the  matter  of  the  penalty  attaching  to  a  ver- 
dict of  guilty  of  murder  in  the  first  degree.  People  v.  Welch,  49  Cal. 
174. 

6.  There  was  no  error  in  admitting  the  evidence  of  Swinford  and 
Stanton  in  relation  to  foot-prints.  The  defendant,  upon  reaching  the 
ranch  upon  the  evening  of  the  homicide,  described  the  place  in  the 
canon  at  which  he  had  left  his  bloody  shirt;  and  some  two  weeks 
after  the  witness  Stanton  found  the  shirt  at  the  spot  indicated,  and 
measured  the  foot-prints  found  at  the  point,  which  corresponded  with 
similar  marks  found  in  the  vicinity  of  the  body  of  deceased  by  Swin- 
ford five  days  after  the  homicide,  and  by  him  measured  and  found  to 
fit  the  boots  of  defendant.  These  last  foot-prints  were  shown  the 
witness  by  Green, — a  witness  who  on  the  day  of  the  homicide  trailed 
the  course  taken  by  deceased  and  his  companion  from  the  camp  to 
where  the  body  was  found,  and  who  identified  the  foot-prints  as  those 
followed  by  him  at  that  time.  Had  the  measurements  of  the  foot- 
prints been  made  at  an  earlier  day,  the  value  of  the  information  ac- 
quired as  evidence  would  no  doubt  have  been  greater;  but  it  does  not 
follow  that  the  testimony  was  incompetent. 

7.  The  afiidavits  on  motion  for  a  new  trial  fall  far  short  of  filling 
the  requirements  essential  to  the  end  in  view.  They  give  no  reasons 
why  the  afiQants  could  not  have  been  present  and  testified  at  the 
former  trial.  They  show  that  the  only  tendency  of  the  evidence,  if 
produced,  would  be  to  impeach  the  testimony  of  Fred  Dreher,  a  wit- 
ness for  the  prosecution.  They  are  cumulative  to  like  testimony  for 
a  like  purpose  introduced  on  the  former  trial,  and  one  of  them  is  con- 
tradicted, while  the  other  does  not  seem  of  importance  in  the  case. 

We  have  been  prompted  by  the  gravity  of  the  case  to  search  with 
diligence  the  record  presented  for  facts  bearing  upon  the  objections. 
This  we  have  been  compQlled  to  do  without  any  formal  assignment 
of  errors,  without  an  index  to  the  record  as  full  as  it  should  have  been, 
and  without  any  reference  in  the  brief  on  file  to  those  portions  of  the 
transcript  supposed  to  support  the  several  contentions.  No  blame  is 
attached  to  the  learned  counsel  who  prepared  the  very  forcible  brief 
for  appellant,  as  it  is  said  he  resides  in  New  Mexico,  had  no  oppor- 
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tunity  for  access  to  the  record,  and  only  undertook  the  task  of  advo- 
cating the  cause  of  the  prisoner  from  sympathy  in  his  behalf,  and  not 
from  any  hope  of  remuneration. 

Our  examination  has  failed  to  develop  any  sufficient  cause  to  war- 
rant a  reversal^  and  we  are  of  opinion  the  orders  overruling  the  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  should  be  affirmed. 

We  concur:     Foote,  C;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
orders  are  affirmed. 


(68  Cal.  684) 

People  v.  Db  Witt.     (No.  20,129.) 
Filed  February  25,  1886. 

1.  Witness— Evidence  Concerning  Former  Testimony. 

If  a  witness  has  testified  to  having  been  on  the  witness-stand  before,  she 
cannot  be  compelled  to  state  for  what  she  was  called  to  testify,  if  such  former 
testimony  refers  to  matter  entirely  immaterial  to  the  cause. 

It.  Same— Leading  Question. 

A  question  put  to, a  witness  in  the  words:  "Whom  did  you  see  watching 
around  the  house?"  (the  place  of  the  homicide,)  is  not  a  leading  question. 

8.  Same— Impeachment  op. 

Under  the  California  statute  the  prosecution  in  a  criminal  case  is  allowed 
to  impeach  his  own  witness  by  proving  statements  inconsistent  with  his 
present  testimony  given  on  the  trial. 

4.  Homicide— Murder— Self-Defense— Instructions. 

An  instruction  in  a  prosecution  for  murder  that  "the  law  of  self-defense  Ib 
founded  on  necessity,  and  in  order  to  justify  the  taking  of  life  upon  this 
ground  it  must  not  only  appear  that  the  defendant  had  reason  to  believe,  and 
did  believe,  that  he  was  in  danger  of  his  life  or  of  receiving  great  bodily 
harm,  but  it  must  also  appear  to  the  defendant's  comprehension,  as  a  reason- 
able man.  that  to  avoid  such  danger  it  was  necessary  for  him  to  take  the  life 
of  the  assailant,"  is  not  erroneous  as  dispensing  with  the  doctrine  of  appar- 
ent necessity,  for  the  reason  that  a  necessity  apparently  real  is  real,  so  far  as 
the  conduct  in  the  defendant  is  concerned. 

In  bank.     Appeal  from  superior  court,  county  of  Colusa. 
T.  H.  Hart  and  Oeorge  L.  Cutler,  for  appellant. 
E.  C  Marshall,  Atty.  Gen.,  for  the  People. 

Thornton,  J.  The  defendant  was  accused  of  murder,  and  con- 
victed of  it  in  the  first  degree.  The  court  committed  no  error  in  sus- 
taining  the  objection  to  the  question  of  counsel  for  defense:  ''How 
do  you  know?"  In  fairness  to  the  witness,  the  objection  should  have 
been  and  was,  properly  sustained.  There  was  no  error  in  sustaining 
the  objection  to  question  of  counsel  for  defense:  "What  for?"  The 
witness  had  replied  to  questions  of  counsel  for  prosecution  that  she 
was  never  on  the  stand  as  a  witness  but  once  before,  and  that 
then  she  was  very  much  excited.  The  question  was  then  asked  by 
the  defense:  "What  for?"  that  is,  for  what  was  she  called  to  testify. 
The  objection  to  it  was  sustained.  The  question  referred  to  a  mat- 
ter entirely  immaterial,  and  the  court  committed  no  error  in  sustain- 
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ing  the  objection  to  it.  We  perceive  no  error  in  the  qaestion  asked 
Dr.  Tooley  as  to  the  range  of  the  ball.  It  referred  to  an  immaterial 
matter.  The  question  put  to  the  witness  Vincent:  "Whom  did  you 
see  watching  around  the  house  ?"  (referring  to  the  house  where  de- 
ceased was  before  and  when  she  was  killed,)  was  not  leading.  To 
the  question  by  the  court:  "Did  you  see  anybody  there?"  (referring 
to  the  space  around  the  house  where  the  homicide  was  committed,) 
the  witness  (Vincent)  answered:  "I  saw  some  person  standing  at  a 
distance,  but  I  could  not  recognize  him  at  the  time,  and  I  can't  make 
any  statement  about  who  the  party  was."  The  court  committed  no 
error  in  allowing  Matt.  Sullivan  and  Charles  Crockett  to  testify  to  the 
statements  made  to  them  by  the  witness  Vincent.  The  foundation  was 
laid  for  the  introduction  of  such  statements  as  provided  by  section 
2052,  Code  Civil  Proc,  and  the  prosecution,  under  section  2049,  Code 
Civil  Proc,  is  allowed  to  impeach  his  own  witness,  by  proving  state- 
ments inconsistent  with  his  present  testimony  given  on  the  trial.  The 
evidence  of  Vincent's  contradictory  statements  was  in  regard  to  a  mat- 
ter material  to  the  issue,  and  the  statements  were  of  the  character 
allowed  to  be  given  in  evidence.  In  People  v.  Jacobs,  49  Cal.  384, 
section  2049,  Code  Civil  Proc,  was  not  referred  to,  and  though  de- 
cided in  1874,  after  the  Code  went  into  efFect,  the  case  must  have  oc- 
curred prior  to  its  adoption  and  prior  to  the  enactment  of  section  2049, 
Code  Civil  Proc,  above  referred  to.  The  questions  asked  by  the  pros- 
ecution of  Vin'cent  in  his  examination  of  him  were  admissible  under 
the  rule  laid  down  in  Greenl.  Ev.  (Red.  Ed.)  §  444^,  which  is  quoted 
in  the  opinion  of  this  court  in  People  v.  Jacobs,  49  Cal.  385. 

We  find  no  contradiction  in  the  instructions  of  the  court.  The  de- 
fense objects  to  the  following  instruction : 

"The  law  of  self-defense  is  founded  on  necessity,  and,  in  order  to  justify 
the  tiiking  of  life  upon  this  ground,  it  must  not  only  appear  that  the  defend- 
ant had  reason  to  believe,  and  did  believe,  that  he  was  in  danger  of  his  life 
or  of  receiving  great  bodily  harm,  but  it  must  also  appear  to  the  defendant's 
comprehension  as  a  reasonable  man  tliat,  to  avoid  such  danger,  it  was  neces- 
sary for  tiim  to  take  the  life  of  the  assailant.'* 

It  is  urged  that  ihe  instruction  is  erroneous  for  the  reason  that  "it 
does  away  with  the  doctrine  that  the  defendant  may  act  upon  ap- 
pearances that  are  in  fact  false.  It  is  further  said  for  the  defendant 
as  to  this  direction :  ''Self-defense  is  not  founded  on  necessity  unquali- 
fiedly; its  necessity  may  be  apparent  or  real."  On  examination  of 
the  instruction  we  do  not  perceive  that  it  does  away  with  the  doctrine 
of  apparent  necessity.  When  it  was  said  in  it  that  the  necessity  of 
taking  life  must  appear  to  the  defendant,  the  meaning  is  that  it  must 
appear  from  the  circumstances  of  the  homicide.  The  circumstances 
may  show  a  r^al  necessity,  or  one  which  was  apparently  real.  A 
necessity  apparently  real  is  real,  as  far  as  defendant's  conduct  is  re- 
garded. Either  is  sufficient  to  protect  defendant.  The  instruction 
referred  to  was  consistent  with  either  a  real  or  apparently  real  ne- 
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cessity.  It  did  not  take  away  either  from  the  consideration  of  the 
jurors.  If  the  instruction  in  this  regard  was  not  sufiSciently  clear, 
the  counsel  for  defendant  should  have  asked  the  court  to  instruct  the 
jury  so  as  to  make  it  clear  to  their  comprehension.  The  court  com- 
mitted no  error  in  giving  it  as  it  was  given.  There  is  nothing  in  Peo- 
ple V.  Flahave,  68  Cal.  249,  inconsistent  with  what  is  here  said. 
The  judgment  and  order  should  be  affirmed. 

McKiNSTRY,  Ross,  McKeb,  Myrick,  and  Sharpstbin,  JJ.,  {concur - 
ring.)  The  court  erred  in  permitting  witnesses  to  testify  to  statements 
made  by  the  witness  Vincent,  that  he  saw  the  defendant  near  the 
house  where  the  alleged  homicide  was  committed  on  the  night  of  the 
homicide.  People  v.  Jacobs,  49  Cal.  384;  Com.  v.  Welsh,  4  Gray, 
535.  The  provisions  of  the  Code  of  Civil  Procedure  (sections  2049, 
2052)  do  not  authorize  the  admission  of  the  testimony.  But  the  er- 
ror was  immaterial,  since  the  testimony  (including  that  of  the  defend- 
ant) is  uncontrd.dicted  that  the  defendant  was  present  at  and  near 
the  house  where  the  homicide  was  committed  on  the  night  in  ques- 
tion. Upon  the  other  points  discussed  by  him  we  agree  with  the 
views  of  Mr.  Justice  Thornton. 

The  judgment  and  order  are  affirmed. 
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SUPREME  COURT  OF  NEVADA. 

(19  Nev.  311) 

.Vhitb  ii'iNE  Go.  V.  Hebbick  and  otbers* 
Filed  March  22,  1886. 

Appeal- -Statement— Evidence  to  Support  Judgment—Pbesumption. 

A  ludgment  of  the  district  court  will  not  be  disturbed  as  being  unsupported 
bjr  the  evidence  when  the  statement  fails  to  affirmatively  show  that  it  con- 
tains all  of  the  material  evidence. 

Appeal  from  a  judgment  of  Sixth  jadicial  district  court,  Eureka 
county,  entered  in  favor  of  defendants. 
H.  K.  Mitchell,  for  appellant. 
Baker  <t  Wines,  for  respondents. 

Belknap,  G.  J.  This  appeal  is  taken  from  a  judgment  of  nonsuit 
entered  upon  defendants'  motion.  The  statement  on  appeal  does 
not  purport  to  contain  all  of  the  evidence  adduoed  at  the  trial.  This 
court  has  repeatedly  held  that  a  judgment  of  the  district  court  will 
not  be  disturbed  as  being  unsupported  by  the  evidence  T^hen  the 
stateinent  fails  to  afiSrmatively  show  that  it  contains  all  of  the  ma- 
terial evidence.  Sherwood  v.  Sissa,  5  Nev.  349;  Bowker  v.  Ooodwin, 
7  Nev.  135;  Libby  v.  Dalton,  9  Nev.  23;  Sherman  v.  Shaw,  Id.  148 ; 
Mnndlebaum  v.  Liebes,  17  Nev.  131 ;  Caples  v.  Central  Pac.  R.  Co., 
6  Nev.  265.  In  the  absence  of  such  showing  the  court  has  uniformly 
indulged  the  presumption  that  the  facts  necessary  to  sustain  the  rul- 
ing were  established  at  the  trial.  It  results  that  the  question  of  in- 
sufiSciency  of  the  evidence  cannot  be  reviewed. 

The  only  subject  remaining  for  examination  is  the  judgment  roll, 
in  which  no  error  appears  or  is  claimed.     Judgment  affirmed. 
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SUPREME  COURT  OF  IDAHO. 


(2  Idaho  [Hasb.]  216) 

Settle  and  others  r.  Winters  and  others. 
Filed  March  5,  1886. 

1.  CoNTKACT— Time,  when  of  Essence  op. 

While  time  is  not  necessarily  of  the  essence  of  the  contract,  in  equity,  yet 
it  may  be  made  so  by  the  parties. 
3.  Same — Mining  Property. 

Where  the  character  of  the  property  is  such  that  it  is  liable  to  sudden  fluctu- 
ation of  value,  time  is  of  the  essence  of  the  contract.    This  rule  is  especially 
applicable  to  mining  property. 
Buck,  J.,  dissentmg. 

Appeal  from  Second  judicial  district,  Alturas  county. 

On  the  nineteenth  day  of  September,  1882,  the  respondents,  who 
are  the  plaintiffs  herein,  entered  into  a  contract  in  writing  with  the 
appellants,  who  are  the  defendants  herein,  as  follows : 

"This  indenture  of  lease,  with  privilege  of  purchase,  made  and  executed 
this  nineteenth  day  of  September,  A.  D.  1882,  by  and  between  G.  F.  Settle 
and  Jacob  Reeser,  of  Rocky  Bar,  Alturas  county,  Idaho  territory,  parties  of 
the  first  part,  and  John  Winkelbach,  of  said  Rocky  Bar,  and  John  B.  Win- 
ters and  F.  (Janahl,  of  the  town  of  Haifey,  I.  T.,  parties  of  the  secoad  part, 
witnesseth:  That  the  said  parties  of  the  first  part,  for  and  in  consideration 
of  one  dollar  to  them  in  hand  paid  at  and  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  cove- 
nant and  agree  to  and  with  the  said  parties  of  the  second  part,  their  heirs  and 
assigns,  as  follows,  to- wit:  The  said  parties  of  the  first  part,  hereby  grant,  de- 
mise, and  lease  to  the  said  parties  of  the  second  part  the  following  described 
property,  situate,  lying,  and  being  near  Rocky  Bar,  Alturas  county,  I.  T  , 
to-wit: '  All  of  that  certain  quartz-lode  mining  claim  known  as  the  •  Vishnu,* 
and  consisting  of  an  undivided  eight  hundred  feet;  also  all  of  that  certain 
quartz-lode  mining  claim  consisting  of  fourteen  hundred  (1,400)  feet  on  that 
certain  vein  of  quartz  containing  the  precious  metals  known  as  the  *  Idaho,'  and 
being  the  discovery  claims  on  said  Idaho  ledge;  also  twelve  hundred  (1,200) 
feet  on  the  Golden  or  Sierra  quartz  ledge;  also  twelve  hundred  (1,200)  feet, 
more  or  less,  on  the  Chauncy  quartz  lode  or  mine;  also  the  <  Montana  Tunnel ' 
and  tunnel  right.  All  of  the  above  mines  and  quartz  lode  claims  commence 
at  Quartz  gulch,  and  run  thence  easterly  towards  Dixie  gulch, — the  *  Vishnu,' 
eight  hundred  feet.  (800;)  the  'Idaho,'  fourteen  hundred  feet,  (1,400;)  the 
•  Sierra '  or  •  Golden,*  1,200  feet;  and  the  Cliauncy  1,200  feet,  more  or  less, — and 
are  situated  on  the  north  side  of  Bear  creek,  on  Idaho  hill.  Also  four  hundred 
feet  (400)  in  the  Wizzard  King  quartz  lode,  commencing  at  Dixie  gulch,  and 
running  westerly  four  hundred  feet;  also  the  mill-site  at  the  mouth  of  Quartz 
gulch,  with  blacksinith-shop  and  cabin  thereon.  All  of  the  above-described 
property  being  situate  at  the  upper  end  of  Rocky  Bar,  in  Bear  Greek  mining 
district,  Alturas  county,  Idaho  territory;  the  *  Vishnu'  being. highest  on 
Idaho  hill,  and  below  it  the  Idaho,  and  next  below  the  Goiden  or  Sierra  and 
the  Chauncy,  being  all  the  group  of  mines  on  said  Idaho  hill  south  of  Quartz 
gulch.  Also  that  certain  engine  and  boiler,  known  as  the  *  Idaho  Engine 
and  Boiler,"  now  lying  on  said  Idaho  mill-site:  From  the  twenty-seventh 
day  of  November,  1882,  on  the  expiration  of  a  certain  lease  of  the  Vishnu 
and  Idaho  mines,  executed  and  delivered  by  the  parties  of  the  first  part  to 
Thomas  Kitto,  Charles  Davey,  and  S.  Parkinson ;  or,  in  the  event  of  the  as- 
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sign  men  t  of  said  lease  to  the  parties  of  the  second  part  before  the  said  twenty- 
seventh  day  of  Kovember,  1882,  then  from  the  date  of  such  assignment  until 
the  twenty-seventh  day  of  November,  1883,  upon  the  following  terms  and 
conditions: 

'*Tbe  said  parties  of  the  second  part,  so  long  as  they  shall  deem  fit  to  hold 
said  property,  and  to  mine  and  extract  ore  therefrom,  and  to  pay  the  said 
parties  of  the  first  part  one-half  of  the  gross  proceeds  in  manner  hereinafter 
specified;  and  when  the  sum  of  forty  thousand  dollars  (40,000,)  shall  have 
been  paid,  either  out  of  the  proceeds  of  the  mine  or  otherwise,  by  the  said 
parties  of  the  second  part  to  the  parties  of  the  first  part, — the  said  parties  of 
the  first  part  hereby  covenant  and  agree,  foe  themselves,  their  executors  and 
administrators  and  assigns,  to  and  with  said  parties  of  the  second  part,  their 
heirs  and  assigns,  to  convey  to  them  by  good  and  sufficient  deeid  all  of  the 
above-described  property,  free  and  clear  of  all  incumbrance,  upon  such  pay- 
ment, provided  the  said  sum  of  forty  thousand  dollars  (40,000)  shall  have 
been  paid  on  or  before  the  twenty-seventh  day  of  November,  188^. 

'* And  the  said  parties  of  the  second  part  hereby  covenant  and  agree  to  en- 
ter upon  said  properties,  and  to  mine  and  extract  ore  from  the  same  so  long 
as  they  shall  find  it  profitable;  to  do  the  work  in  a  proper  and  workman-like 
manner,  and  at  their  own  cost  and  expense;  and  to  hold  and  keep  said  prop- 
erty free  and  clear  of  all  costs,  charge,  or  lien  for  the  working  of  the  same; 
and  out  of  the  gross  proceeds  of  said  mines  to  pay  one-half  thereof,  as  fast  as 
taken  out,  to  said  parties  of  the  first  part,  in  the  manner  hereinafter  specified; 
and,  upon  the  expiration  of  the  term  hereby  granted,  to  surrender  up  the  pos- 
session of  said  premises,  with  all  the  improvements,  to  the  said  parties  of  the 
first  part,  unless,  on  or  before  the  said  twenty-seventh  day  of  November, 
1883,  the  said  sum  of  forty  thousand  dollars  ($40,000)  shall  have  been  paid; 
and  in  the  event  of  the  said  parties  of  the  second  part,  or  their  assigns,  fail- 
ing to  comply  with  either  or  any  of  the  foregoing  covenants,  or  any  covenant, 
promise,  or  thing  herein  contained,  on  their  part  to  be  done,  kept,  or  per- 
formed, that  then  it  shall  be  lawful  for  said  parties  of  the  first  part  to  re-en- 
ter, possess,  and  enjoy  the  above-described  property  and  premises,  and  every 
part  thereof;  and  the  said  parties  of  the  second  part  hereby  agree,  in  the  event 
of  such  non-performance  on  their  pait,  to  surrender  possession  of  the  said 
premises  upon  demand  by  said  parties  of  the  first  part  claiming  their  right  to 
re-enter. 

"It  is  hereby  mutually  covenanted  and  agreed  by  and  between  the  parties 
to  this  instrument  that  the  said  parties  of  the  first  part  shall  have  the  right, 
at  all  times,  of  inspecting  the  said  mines  above  described,  and  all  mining 
operations  and  work  thereon;  that  the  said  parties  of  the  second  part  shall 
have  the  right,  at  any  time,  to  stop  work  on  said  mines  when  they  shall  find 
or  deem  the  same  unprofitable;  that,  in  working  said  ores,  at  each  clean-up 
the  said  parties  of  the  second  part  shall  and  will  furnish  a  true  account  of  all 
ores  extracted  and  milled,  and  all  bullion  received,  to  the  said  parties  of  the  first 
part;  that,  in  milling  said  ores  so  taken  from  said  property,  the  said  parties  of 
the  first  part,  if  they  so  desire,  shall  have  an  equal  right  with  said  parties  of 
the  second  part  in  milling  the  ores,  cleaning  and  retorting  the  same,  weigii- 
ing  and  storing  the  bullion,  until  the  said  parties  of  the  second  part  receipt 
to  them  for  one-half  the  gross  proceeds,  it  being  expressly  understood  that 
upon  each  clean-up  the  said  parties  of  the  second  part  are  to  receipt  to  the 
Sciid  parties  of  the  first  part  that  they  own  one-half  of  the  same,  and  that  the 
said  parties  of  the  second  part  hold  the  same  for  them;  and  the  said  parties 
of  the  second  part  are  then  to  dispose  of  the  bullion  to  the  best  advantage, 
and  to  pay  to  the  parties  of  the  first  part  one-half  of  the  proceeds  thereof  in 
money,  currency,  or  coin;  and  upon  such  payment  the  parties  of  the  first 
part  will  credit  said  purchase  price  of  forty  thousand  dollars  ($40,000)  with 
the  sum  so  received;  and,  lastly,  that  in  no  event  shall  the  said  properties 
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above  described,  or  any  part  thereof,  be  held  for  any  claim,  cost,  charge,  or 
lien  for  working  the  same  by  the  said  parties  of  tbe  second  part  under  this 
instrument,  but  that  all  such  work  shall  be  done  at  the  expense  of  the  said 
parties  of  the  second  part  solely  and  alone;  and  the  said  parlies  of  the  first 
part,  for  themselves,  their  executors,  administrators,  and  assigns,  hereby 
covenant  and  agree,  to  and  with  the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  to  convey,  by  good  and  sufficient  deed,  all  of  the  above- 
described  properties,  free  and  clear  of  all  incumbrances,  to  them,  the  said  par- 
ties of  the  second  part,  or  their  assigns,  at  any  time,  upon  the  payment  to 
them,  the  said  parties  of  the  first  part,  of  the  sum  of  forty  thousand  dollars, 
($40,000,)  either  out  of  the  proceeds  of  the  mines  or  otherwise,  on  or  before 
November  27,  1883,  in  the  manner  hereinbefore  specified  by  the  said  parties 
of  the  second  part,  or  their  assigns.  And  it  is  hereby  expressly  and  mutu- 
ally covenanted  and  agreed  that  this  covenant  shafl  be  taken,  held,  and 
deemed  a  covenant  real,  running  with  and  binding  the  land. 

"In  witness  whereof  the  said  parties  have  hereunto  set  their  hands  and 
seals  this  nineteenth  day  of  September,  1882. 


[Signed]  "Geo.  F.  Settle. 

"Jacob  Reeser. 
"John  Winkelbach. 
"John  B.  Winters. 
"F.  Ganahl. 

"Signed,  sealed,  and  dellverd  in  presence  of 
"Sol.  Newcomer." 


Seal.^ 

Seal. 

Seal. 

Seal. 

Seal. 


At  the  same' time  the  following  instrument  in  writing  was  executed 
by  appellants  and  delivered  to  the  respondents : 

"We,  the  undersigned,  in  consideration  of  the  execution  and  delivery  to  us 
of  a  certain  lease  with  the  privilege  of  purchase  of  the  'Vishnu'  and  *'ldaho' 
mines,  and  of  other  property,  of  even  date  herewith,  by  G.  F.  Settle  and 
Jacob  Reeser,  hereby  covenant  and  promise  to  have  each  and  every  man  em- 
ployed by  us  in  working  said  mines  to  sign  the  following  contract,  viz.:  *In 
consideration  of  my  being  employed  by  John  Winkelbach,  J.  B.  Winters,  and 
F.  Ganahl,  the  lessees  of  the  "Vishnu,"  "Idaho,"  and  other  mines,  I  hereby 
covenant  and  agree  to  look  alone  to  said  lessees  for  my  pay,  and  hereby 
waive  all  rights  or  claim  that  I  may  have  in  law  or  equity  against  the  prop- 
erty, or  the  owners  thereof.  G.  F.  Settle  and  J.  Reeser.* 

"  Witness  our  hands  and  seals  this  nineteenth  day  of  September,  1882. 
[Signed]  "F.  Ganahl. 

"John  Winkelbach. 
"John  B.  Winters. 

"Signed,  sealed,  and  delivered  in  the  presence  of 
"Sol.  Newcomer." 

Soon  after  the  execution  of  this  contract  the  defendants  bought  in 
the  Eitto  lease  mentioned  in  the  contract  at  an  expense  of  about 
$5,000,  and  entered  into  possession  of  the  properties,  and  began 
work  thereon,  and  extracted  a  large  amount  of  ore. 

On  the  twenty-fourth  day  of  November,  1883,  the  parties  further 
agreed,  in  writing,  as  follows : 

"In  consideration  of  the  extension  of  the  time  of  the  above  instrument 
until  and  including  December  27,  1883,  we  hereby  consent  and  agree  to 
take  a  deed  for  1,367  and  one-sixth  feet  of  the  Idaho  ledge  instead  of  1,400 
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feet,  as  covenanted  in  the  above  instrument,  and  to  pay  interest  at  one  per 
cent,  per  month  on  the  balance  of  the  purchase  money  from  now  until  De- 
cember 27,  1883,  or  any  time  it  is  paid  prior  to  that  date. 
"Witness  our  hands  and  seals  this  twenty-forth  day  of  November,  1883. 


[Signed]  "F.  Ganahl. 

"John  Winkelbaoh. 
"John  B.  Winters. 


Seal. 
Seal. 
Seal 


"In  consideration  of  the  above  covenants,  we  hereby  extend  the  time  on 
the  within  instrument  until  and  including  December  27,  1883. 
"Witness  our  hands  and  seals,  this  twenty-fourth  day  of  November,  1883. 
[Signed]  ."Geo.  F.  Settle.  [Seal.] 

"By  V.  S.  Anderson. 
"J.  Reeser.  [Seal.]" 

That  prior  to  the  twenty-seventh  day  of  December,  1883,  defend- 
ants paid  over  to  plaintiflFs  $20,075.04,  and  on  the  twenty-ninth  day 
of  December,  1883,  they  paid  over  $948.96,  making  in  all  $21,024, 
as  one-half  gross  proceeds  of  ore  taken  out  before  the  twenty-sev- 
enth day  of  December,  1883;  and  they  continued  to  work  a  portion 
of  the  said  mines  until  the  service  of  injunction  in  this  action,  on 
the  eleventh  day  of  February,  1884,  the  same  hiaving  been  com- 
menced February  4,  1884.  Defendants  extracted  ore  from  said  mines 
during  the  time  they  worked  it  to  the  amount  of  over  $42,000.  It 
is  claimed  by  the  plaintiffs  that  they  demanded  possession  of  this 
property  in  dispute  about  the  twenty-second  day  of  January,  1884. 
This  is  denied  by  defendants.  The  trial  court  found  that  the  demand 
was  made. 

The  plaintiffs  brought  this  action  to  restrain  defendants  from  fur- 
ther interfering  with  the  premises  in  dispute,  and  for  an  account- 
ing. The  defendants  answer  the  same,  and  also  ffle  a  cross-com- 
plaint, wherein,  among  other  things,  they  allege  the  making  of  the 
contract;  that  the  same  was  for  the  sale  of  the  said  premises;  that  a 
further  extension  thereof  has  been  granted;  that  the  same  is  still 
in  force;  and  that  they  have  exercised  the  option  to  purchase,  and 
paid,  as  part  purchase  money  thereon,  the  sum  of  $21,024;  that  they 
had  paid  out  for  the  Kitto  lease  $5,000,  and  the  further  sum  of  $34,- 
000  in  working  and  improving  the  mine ;  that  the  defendants  were 
ready,  willing,  and  desirous  to  complete  the  contract,  and  receive  the 
deed,  and  pay  the  balance  of  the  purchase  money  thereon,  and  had 
tendered  the  same  to  the  plaintiffs ;  that  plaintiffs  are  unable  to  com- 
ply with  their  part  of  the  contract;  that  defendants  had  greatly  en- 
hanced the  value  of  the  property ;  that  they  had  expended  a  large 
amount  of  money  between  the  twenty-seventh  day  of  December,  1883, 
and  the  commencement  of  this  action;  and  ask  for  a  specific  per- 
formance of  the  contract  so  far  as  plaintiffs  were  able ;  and  that  they 
be  enjoined  from  interfering  with  the  property. 

The  plaintiffs  answer  the  cross-complaint,  and,  among  other  things, 
deny  that  defendants  exercised  any  option  to  purchase.  They  al- 
lege that  the  work  done  by  defendants  was  on  the  "Vishnu"  mining 
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claim;  deny  that  defendants  have  expended  a  greater  sum  than  one- 
half  the  net  proceeds  of  the  ore  taken  out;  deny  the  enhancing  of 
the  value  of  the  mine;  and  allege  that  defendants  have  taken  from 
the  mine  ore  of  the  value  of  $45,000.  Plaintiffs  aver  that  the  money 
paid  by  defendants  was  for  rent  or  royalty,  under  the  terms  of  the 
lease,  and  not  otherwise,  and  is  less  than  one-half  of  the  proceeds  of 
ores  taken  out.  PlaintiflFs  deny  that  the  option  to  purchase  has  in 
any  manner  been  extended  beyond  the  twenty-seventh  day  of  Decem- 
ber, 1883;  and  allege  that  all  work  done  after  said  date  was  by  the 
wrongful  act  of  the  defendants,  and  without  plaintiffs'  consent ;  and 
allege  that  on  the  twenty-second  day  of  January,  1884,  they  demanded 
possession  of  the  property.  They  allege  that  they  were  ready, 
able,  and  willing  at  all  times,  up  to  the  twenty-eighth  day  of  Decem- 
ber, 1883,  to  comply  with  the  terms  of  the  contract;  and  that  de- 
fendants knew  plaintiffs'  title  at  the  time  of  making  the  contract. 
Plaintiffs  further  allege  that  the  contract  was  drawn  by  one  of  the  de- 
fendants, Frank  Ganahl,  who  was  an  attorney  of  this  court;  that 
there  was  no  other  attorney  that  could  be  procured;  and  that  said 
Ganahl  represented,  promised,  and  claimed  that  time  was  of  the  es- 
sence of  the  contract;  that  if  the  whole  sum  of  $40,000  was  not  paid 
at  the  expiration  of  the  contract,  then  defendants  would  quit,  and 
surrender  up  possession  of  the  premises;  and  that  he  had  full  knowl- 
edge of  plaintiffs'  title. 

The  case  was  tried  by  the  court,  and,  upon  findings  of  fact  and  con- 
clusions of  law  duly  filed,  judgment  was  entered  in  favor  of  the  plain- 
tiffs, from  which  defendants  appeal  to  this  court. 

Bennett,  Harkness  d  Kirkpatrick,  (Sutherland  d  McBride,  of  coun- 
sel,) for  appellants. 

Richard  Z.  Johnson,  (Huston  d  Gray,  of  counsel,)  for  respondents. 

Hays,  C.  J.  This  case  has  been  prepared  with  great  care,  and 
presented  with  marked  ability  on  each  side.  It  is  conceded  that  the 
contract  upon  which  this  action  is  based  was  drawn  by  one  of  the  de- 
fendants, who  is  a  lawyer;  that  there  was  no  other  attorney  present, 
or  to  be  procured,  at  the  time  and  place  where  it  was  drawn.  Our 
first  duty  is  to  ascertain  what  the  parties  themselves  meant  and  un- 
derstood by  the  terms  of  this  instrument;  for  if  the  intention  is  plain 
and  clear,  we  ought,  if  possible,  to  give  force  and  effect  to  their  in- 
tent. 

Beading  this  contract,  then,  in  the  light  of  surrounding  circum- 
stances, as  they  existed  at  the  time  of  drawing  and  executing  the 
same,  we  think  it  must  be  construed  to  be  a  lease  with  an  option  to 
purchase.  Did  not  the  defendant  who  drew  the  contract  so  under- 
stand it?  If  not,  did  he  not  intend  that  the  plaintiffs,  who  are  un- 
learned in  the  law,  should?  If  he  did  not  intend  that  the  plaintiffs 
should  so  understand  it,  why  did  he  begin  the  instrument,  "This  in- 
denture of  lease  with  privilege  of  purchase?*'     Again,  the  words  are 
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used,  "grant,  demise,  and  lease.**  Then,  the  usual  reservations  of  a 
lease  are  found, — that  the  parties  of  the  first  part  shall  have  the  right 
to  inspect  the  ihines  at  all  times.  '*The  parties  of  the  second  part 
agree  to  enter  upon  said  properties  and  extract  ore  so  long  as  they 
shall  deem  it  profitable."  They  are  to  do  the  work  in  a  proper  and 
workman-like  manner,  to  keep  the  property  clear  of  all  liens  for  work- 
ing the  same,  and  to  pay  one-half  of  the  gross  proceeds  of  the  mine, 
as  fast  as  taken  out,  to  the  parties  of  the  first  part;  and  "upon  the 
expiration  of  the  term  hereby  granted,  to  surrender  up  the  said  prem- 
ises, with  all  the  improvements,  unless  on  or  before  the  twenty- 
seventh  day  of  November,  1883,  the  said  sum  of  forty  thousand  dol- 
lars should  have  been  paid;"  and,  **upon  failure  to  comply  with  any 
covenant,  promise,  or  thing  therein  contained  by  the  parties  of  the 
second  part,  to  re-enter,  take  possession,"  etc. 

True,  the  contract  provides  that  the  parties  of  the  first  part  shall 
credit  the  said  purchase  price  of  $40,000  with  the  sum  so  received,  and 
there  are  terms  used  that  might  be  construed  into  a  contract  of  sale. 
But  in  construing  a  contract  it  is  contrary  to  well-settled  rules  to  give 
it  a  narrow  and  technical  interpretation,  based  upon  some  particular 
word  or  clause.  The  intent  must  be  gathered  from  an  examination 
of  the  instrument  as  a  whole,  and  all  clauses  made  consistent,  if  pos- 
sible. 

At  the  time  of  making  the  contract,  and  as  a  part  of  the  transac- 
tion, the  appellants  executed  and  delivered  to  respondents  the  agree- 
ment in  writing  drawn  by  defendant  Ganahl,  in  which  they  mention 
the  contract  as  a  'Hease  with  the  privilege  of  purchase,**  and  they  also 
describe  themselves  as  ''lessees."  Under  the  circumstances,  how  must 
the  respondents  have  considered  the  contract,  and  what  did  the  ap- 
pellants intend  to  have  them  understand  ?  We  think  the  natural  in- 
terpretation of  the  words  used  indicates  the  intention  of  the  respond- 
ents to  lease  the  premises  in  dispute  to  appellants,  and  to  give  to  them 
the  right  or  option  to  purchase,  at  any  time  during  the  life  of  said 
lease,  upon  the  payment  in  full  of  the  amount  agreed  upon.  It  seems 
to  us  that  it  must  have  been  so  understood  by  all  the  parties.  While 
time  is  not  necessarily  of  the  essence  of  the  contract  in  equity,  yet  it 
may  be  made  so  by  the  parties  themselves,  or  by  the  circumstances 
of  the  case.  3  Pars.  Cont.  383;  1  Pom,  Eq.  §  455;  Oreen  v.  Covil' 
laud,  10  Cal.  317;  Vtley  v.  S.  N.  Wilcox  Lumber  Co.,  26  N.  W.  Bep. 
488. 

Waterman,  in  his  work  on  the  Specific  Performance  of  Contracts, 
says: 

"Courts  of  equity  formerly  paid  but  little  attention  to  the  mere  time  at 
which  the  stipulations  of  a  contract  were  to  be  performed,  and  carried  the 
doctrine  of  relief,  notwithstanding  a  want  of  punctuality,  to  an  extravagant 
length."  "But  the  tendency  of  the  modern  decisions  is  to  bring  the  doctrine 
within  such  moderate  bounds  as  seem  clearly  indicated  by  the  principles  of 
equity,  and  by  a  reasonable  regard  to  the  common  accidents,  mistakes,  in- 
firmities, and  inequalities  belonging  to  all  human  transactions." 
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Equity  usually  treats  time  as  originally  of  the  essence  of  the  con- 
tract when  the  agreement  shows  that  the  parties  intended  that  it 
should  be  so  regarded.  Wat.  Spec.  Perf.  §§  459,  460;  Pom.  Spec. 
Perf.  §§  399.  401;  Greyy.  Tabhs,  43  Cal.  362;  Benedict  v.  Lynch,  1 
Johns.  Ch.  370;  S.  C.  7  Amer.  Dec.  484;  Wells  v.  Smith,  7  Paige,  22; 
S.  C.  31  Amer.  Dec.  274,  and  note;  Will.  Eq.  294;  Phelps  y.  Illinois 
Central  R.  Co.,  63  111.  468. 

This  rule  seems  to  be  well  settled,  and  perhaps  the  more  difficult 
question  for  solution  now  before  us  is  whether  time,  in  this  case,  has 
been  made  essential.  The  contract  provides  that  it  shall  run  until 
the  twenty-seventh  day  of  November,  1883.  It  further  provides  for 
a  conveyance,  provided  the  sum  of  J40,000  shall  have  been  paid  on  or 
before  the  twenty-seventh  day  of  November,  1883.  It  further  provides 
that  upon  the  expiration  of  the  term  hereby  granted,  to  surrender  up 
the  possession  of  said  premises,  with  all  the  improvements,  to  the  said 
parties  of  the  first  part,  unless,  on  or  before  the  said  twenty-seventh 
day  of  November,  1883,  the  said  sum  of  $40,000  have  been  paid. 
Again,  by  the  terms  of  the  extension  of  November  24th,  which  are: 
"In  consideration  of  the  extension  of  the  time  of  the  above  instru- 
ment for  thirty  days,  or  until  and  including  December  27,  1883," — 
it  would  seem  that  the  parties  understood  and  intended  to  make  time 
essential;  for  the  respondents  extend  the  time  until  and  including 
December  27,  1883.  Each  party  is  specific  in  fixing  the  limit  of 
time.  Then,  again,  we  may  be  aided  in  reaching  a  correct  conclu- 
sion by  an  examination  of  the  character  of  the  property.  Eeal  es- 
tate is  less  stable  in  this  country  than  in  England,  hence  our  courts 
have  been  more  liberal  in  extending  the  rule  and  allowing  the  special 
facts  and  circumstances  of  each  case  to  have  a  more  controlling  in- 
fluence. Time  is  usually  regarded  as  of  the  essence  of  the  contract, 
both  in  England  and  America,  where  the  character  of  the  property 
renders  it  liable  to  fluctuations  in  value.  Pom.  Spec.  Perf.  §  385; 
Wat.  Spec.  Perf.  460;  Fry,  Spee.  Perf.  §§  713,  718;  Green  y.Co- 
villaud,  10  Cal.  330;  Jennisons  v.  Leonard,  21  Wall.  302;  Goldsmith  v. 
Guild,  92  Mass.  239;  Christie's  Appeal,  85  Pa.  St.  463;  9  Morr. 
Min.  42. 

Fry  on  Special  Performance,  §  716,  says: 

"The  nature  of  all  mining  transactions  is  such  as  to  render  time  essential; 
for  no  science,  foresight,  or  examination  can  afford  a  sure  guaranty  against 
sudden  loss,  disappointment,  and  reverses;  and  a  person  claiming  an  interest 
in  such  an  undertaking  ought,  therefore,  to  show  himself  in  good  time  will- 
ing to  partake  of  the  possible  loss  as  well  as  profit. " 

The  same,  in  substance,  has  been  stated  by  many  other  authors. 
Wat.  Spec.  Perf.  §  460;  Pom,  Spec.  Perf.  §  385,  and  note;  Will. 
Eq.  Jur.  292.  We  think  this  a  wise  rule,  and  that  it  should  be  ad- 
hered to,  especially  in  a  mining  country  like  ours. 

It  is  claimed  by  the  appellants  that  respondent  Beeser  extended 
the  time  after  the  twenty-seventh  of  December,  1883.     The  trial  court 
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found  that  no  such  extension  had  been  made,  and  the  evidence  abun- 
dantly sustains  this  finding. 

It  is  also  claimed  by  the  appellants  that  no  demand  was  made 
upon  them  by  respondents  for  the  possession  of  the  mine.  The  trial 
court  found  the  demand  was  made,  and  we  think  the  evidence  pre- 
ponderates in  favor  of  the  finding. 

The  appellants  offered  payment  in  full,  in  June,  1884;  but  this 
being  made  long  after  the  commencement  of  the  a'ction,  and  more 
than  five  months  after  the  time  limited  by  the  parties  for  such  pay- 
ment, we  think,  cannot  be  available  for  the  reasons  heretofore  stated. 

It  has  been  urged  with  great  force  that  in  this  case  appellants  have 
paid  to  plaintiffs  more  than  one  half  of  the  agreed  price ;  but  it  must 
be  remembered  that  this  was  all  from  the  moiety  of  ore,  or  from  the 
proceeds  thereof,  stipulated  to  be  paid,  and  must  be  treated  as  roy- 
alty or  rent  for  the  use  of  the  mine.  We  think,  in  the  case  at  bar,  a 
different  rule  should  govern  than  what  would  be  applied  in  an  ordi- 
nary sale  of  real  estate.  For  then,  usually,  the  value  of  the  realty 
remains  the  same ;  and  if  the  grantor  is  permitted  to  retain  both  pay- 
ment and  realty,  great  injustice  might  be  done.  But  in  the  case  at 
bar  each  ton  of  ore  taken  out  depletes  the  mine  so  much,  and  in  this 
case  it  has  been  exhausted  to  the  amount  of  over  $42,000.  But  it 
is  claimed  that  the  appellants  have  worked  the  mine  at  great  loss. 
By  the  terms  of  the  contract  they  were  at  liberty  to  abandon  the  work 
whenever  they  should  deem  it  unprofitable.  Surely  it'  will  not  be 
claimed  that  equity  can  be  invoked  to  relieve  a  party  from  the  result 
of  a  bad  bargain  alone. 

Many  other  questions  have  been  discussed,  and  many  points  urged 
by  appellants,  and,  after  a  careful  consideration  of  them  all,  we  deem 
it  unnecessary  to  discuss  them  at  length,  as  we  find  no  error. 

Taking  into  consideration  the  contract  as  we  construe  it,  the  evi- 
dent intent  of  the  parties,  the  nature  and  character  of  the  property 
in  dispute,  and  we  think  the  conclusion  is  irresistible  that  time  is  of 
the  essence  of  the  contract,  and  that  a  court  of  equity,  with  all  its 
great  and  varied  power,  cannot  decree  a  specific  performance  in  this 
case.     Judgment  is  therefore  affirmed. 

Broderice,  J.,  concurring. 

Buck,  J.,  {dissenting,)  Conceding,  for  the  present,  that  the  con- 
tract in  question  is  a  lease  with  the  option  to  purchase,  when  does 
the  lease  go  into  operation,  and  when  is  the  option  to  purchase  exer- 
cised ?  It  seems  to  be  mutual.  It  is  signed  by  both  parties,  and 
each  covenants  to  do  certain  acts.  As  a  lease  it  was  partly  executed 
when  the  defendants  entered  into  possession  of  the  mine.  Until  the 
option  to  purchase  was  exercised  the  defendants  held  as  lessees. 
Whenever  they  exercised  that  option  by  the  terms  of  the  instrument 
they  held  as  vendees.     A  sale  is  a  contract  whereby  the  ownership 
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to  property  is  transferred.  The  sale  is  completed  when  the  posses- 
sion and  title  pass  from  vendor  to  vendee.  In  the  case  at  bar  the 
possession  was  in  defendants,  but  under  the  lease  the  title  remained 
in  the  plaintiffs,  the  lessors.  When  the  option  to  purchase  was  ex- 
ercised the  title  passed  from  the  lessors  to  the  lessees,  and  their  rela- 
tion changed  from  lessors  and  lessees  to  vendors  and  vendees.  The 
lessees  having  possession  under  an  agreement  to  purchase,  at  a  pur- 
chase price  of  $40,000,  the  title  passed  whenever  they  exercised 
their  option  by  paying  the  purchase  price,  or  any  part  of  it.  By  the 
terms  of  the  contract  all  money  paid  to  the  plaintiffs  was  to  be  cred- 
ited on  the  purchase.  Whenever,  therefore,  a  credit  was  so  made  a 
part  of  the  purchase  price  was  paid,  and  I  apprehend  the  option  to 
purchase  was  exercised.  We  cannot  call  this  payment  royalty  or 
rent,  because,  to  do  so,  would  contradict  the  express  provisions  of  a 
sealed  instrument.  After  the  purchase  this  contract  which,  up  to 
that  time,  had  operated  as  a  lease,  became,  in  its  legal  effect,  a  mort- 
gage to  secure  the  payment  of  the  unpaid  purchase  price. 

It  is  said  that  under  the  terms  of  this  instrument  the  defendants 
could  abandon  the  venture  at  any  time.  This  provision  enables  us 
to  appreciate  the  importance  of  that  provision  which  makes  the 
money  paid  purchase  price.  To  induce  defendants  to  continue  the 
venture,  and  not  abandon  .it,  the  plaintiffs  stipulate  that  eVery  dol- 
lar paid  shall  be  a  credit  in  payment  of  the  mine.  Can  we  say,  after, 
under  this  inducement,  the  defendants  have  expended  a  large  amount 
of  money,  and  paid  plaintiffs  more  than  half  the  amount  of  the  pur- 
chase price,  that  the  plaintiffs  may  alter  or  disregard  the  express  cov- 
enant which  has  been  the  inducementto  defendant's  outlay,  and  say 
this  $21,000  which  you  have  paid  us  is  only  rent, — you  have  not  yet 
paid  us  any  part  of  the  purchase  money, — you  have  never  exercised 
your  option  to  purchase?  It  is  claimed  that  time  is  of  the  essence 
of  this  contract.  The  general  rule  for  the  purchase  of  land  is  that 
time  is  not  of  the  essence  of  the  contract.  It  is  claimed,  however, 
that  mining  property  constitutes  an  exception.  Certain  text  writers 
are  quoted  as  sustaining  this  exception.  An  inspection  of  these  ref- 
erences, however,  gives  us  but  two  or  three  ancient  English  cases.  No 
American  cases  are  cited.  If  this  exception  is  established  by  adjudi- 
cation, it  is  remarkable  that  upon  this  coast,  in  the  40  years  of  min- 
ing, no  such  has  been  adjudicated. 

The  terms  used  in  the  contract  specifying  the  time  at  which  the 
entire  purchase  price  should  be  made,  and  when  the  plaintiffs  might 
re-enter,  cannot  be  said  to  determine  that  time  is  of  its  essence;  for 
much  stronger  language  has  been  adjudicated  as  meaning  differently. 
Conceding,  however,  for  the  argument,  that  this  exception  exists  in 
the  case  of  mere  options  for  the  purchase  of  mining  property,  the 
question  remains,  is  this  contract  simply  an  option  ?  It  is  admitted 
that  it  is  unusual  in  its  terms,  conditions,  and  covenants,  and  that  it 
is  difficult  to  construe.     If  we  attempt  to  construe  it  on  the  theory 


Digitized  by 


Google 


Idaho.]  SETTLE  V.  WINTERS.  225 


that  it  is  simply  a  lease,  with  an  option  to  purchase,  the  terms  used 
will  be  unnecessary  and  confusing.  If  we  consider,  however,  the  cir- 
cumstances of  the  parties  and  the  property  at  the  time  the  contract 
was  executed ;  that,  as  seems  established  by  undisputed  testimony, 
the  plaintiffs  wished  to  sell  and  the  defendants  to  buy;  that  noth- 
ing whatever  was  said  of  leasing  the  property,  and  that  the  word 
was  first  used  in  the  contract  itself;  and  interpret  this  instrument 
with  the  light  which  these  circumstances  afford, — we  may  understand 
the  contract  to  be,  what  it  is  alleged  to  be,  more  than  a  mere  option 
to  purchase;  that  it  was  intended  to  secure  the  defendants  in  an  an- 
ticipated large  expenditure  of  money,  and  to  enable  them  to  secure 
the  fruit  of  their  labor  by  finally  obtaining  the  title  to  the  property; 
and  also  to  secure  the  plaintiffs,  through  the  covenants  to  re-enter, 
against  the  loss  of  any  portion  of  the  purchase  price.  If,  indeed,  it 
is  conceded  that  it  is  generally  understood  by  miners  that  time  is  of 
I  the  essence  in  the  mere  option  to  purchase  mines,  that  fact  may  ac- 

I  count  for  the  unusual  covenants  in  the  contract,  and  indicate  that 

I  they  were  intended  to  guard  against  that  very  construction^  and  pro- 

I  tect  the  defendants  against  it. 

I  In  addition  to  these  considerations,  in  considering  the  relief  sought 

I  by  plaintiffs  in  enjoining  defendants  from  occupying  the  disputed  prem- 

ises, we  should  remember  that  the  plaintiffs  covenant  in  the  contract 
to  give  defendants  a  deed,  free  and  clear  of  all*  incumbrances,  of  the 
premises  in  dispute.  It  is  admitted  that  at  the  time  when  they  claim 
the  $40,000  should  have  been  paid,  and  at  the  time  this  action  was 
commenced,  the  property  was,  and  as  far  as  appears  is,  yet  incum- 
bered by  a  mortgage  of  at  least  $7,000.  It  is  alleged  that,  after  the 
alleged  termination  of  the  lease,  demand  was  made  of  defendants 
for  the  premises.  Was  a  mere  demand  sufficient  ?  Should  not  that 
demand  have  been  accompanied  with  an  offer  to  fulfill  on  their  part? 
This  action  to  enjoin  defendants  and  dispossess  them  of  the  premises 
is,  in  effect,  an  action  for  specific  performance  against  defendants. 
The  plaintiffs  rely  upon  the  strict  letter  of  the  law.  They  who  seek  eq- 
uity must  do  equity,  and  I.  think  the  rule  applies  that  a  party  who  seeks 
specific  performance  must  first  be  prepared  to  do  equity.  This  the 
plaintiffs  have  never  done.  It  is  said  that  the  amount  of  this  incum- 
brance might  have  been  deducted  from  the  contract  price;  that  the 
plaintiffs  intended  to  pay  this  incumbrance  out  of  the  purchase  price. 
The  defendants  were  not  required  in  the  contract  to  provide  for  this  in- 
cumbrance, nor  to  pay  before  it  was  discharged.  Over  $21,000  had  al- 
ready been  paid,  and  yet  the  incumbrance  of  $7,000  was  unprovided 
for. 

Are  the  plaintiffs  in  position  to  invoke  this  hard  relief  against  de- 
fendants when  they  have  neveir  offered  to  perform,  and  have  never 
been  in  a  condition  to  fulfill,  on  their  part?  I  think  the  suggestion 
that  this  incumbrance  might  have  been  provided  against  by  retaining 
its  amount  by  defendants  is  not  tenable.  This  would  involve  a  new 
V.  10p.no.  3— 15 
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contract;  plaintiffs  claim  under  the  written  one  set  out  in  the  com- 
plaint. It  is  suggested  that  defendants'  tender  of  the  balance  due, 
made  six  months  after  the  time  when  the  lease  terminated,  is  too 
late.  I  think  equity  will  regard  the  plaintiffs*  action  as  asking  for 
specific  performance  of  the  contract,  as  they  allege  it  to  be,  and  de- 
fendants' cross-complaint  in  response  thereto  as  setting  up  and  pray- 
ing specific  performance,  as  they  understand  the  contract;  that  the 
defendants*  tender  is  made  in  response  to  plaintiffs'  demand,  and  is 
sufficient  in  time.  I  think  this  view  is  fully  sustained  by  the  au- 
thorities cited  upon  the  argument,  but  I  have  not  the  time  to  classify 
them.     For  these  reasons  I  cannot  assent  to  the  opinion  of  the  court. 


(2  Idaho  [Hasb.]  231) 

United  States  v.  Camp. 
Filed  March  5,  1886. 

1.  Criminal  Law— Trial— Instructions. 

The  charge  to  the  jury  should  be  brief,  explicit,  and  comprehensive;  full 
enough  to  protect  the  rights  of  the  parties,  and  not  so  prolix  as  to  confuse. 
It  is  not  error  to  refuse  to  give  an  instruction  which  has  once  been  given  in 
substantially  the  same  language. 

2.  Embezzlement— Evidence  of  Pecuniary  Condition  op  Accused. 

Evidence  of  the  pecuniary  condition  of  defendant  charged  with  embezzle- 
ment immediately  prior  to  the  time,  and  during  the  time,  the  offense  is  alleged 
to  have  been  committed  is  competent. 
8.  Criminal  Law— Appeal — What  Considered. 

Upon  appeal  in  criminal  cases  the  review  in  this  court  is  confined  to  ques- 
tions of  law.  The  guilt  of  defendant  is  a  matter  for  the  jury,  upon  legal  evi- 
dence. 

Appeal  from  Second  judicial  district,  county  of  Ada, 
Silas  W.  Moody  and  George  Ainsleet  for  appellant. 
Fremont  Wood,  Asst.  U.  S.  Atty.,  (Edgar  A.  Wilson,  of  counsel,) 
for  the  United  States. 

Buck,  J.  The  defendant  was  indicted,  tried,  and  convicted  at  the 
December  term,  1885,  of  the  district  court  in  and  for  Ada  county, 
Second  judicial  district,  for  the  crime  of  embezzlement  of  $12,306.36 
government  •  money ,  intrusted  to  him  as  assayer  at  the  Boise  City 
assay  office,  Idaho  territory.  The  evidence  establishes  the  following 
facts,  which  are  admitted :  That  defendant  took  charge  of  said  office 
on  or  about  June  1,  1883,  and  was  last  in  charge  of  the  same  April 
14,  1885.  On  April  14,  1885,  there  should  have  been  a  balance  of 
$24,119.78  in  his  possession  of  government  money  received  by  him 
during  said  time.  On  the  last-named  date  defendant  went  east,  and 
remained  absent  until  about  May,  1985.  That  during  bis  absence  the 
office  and  funds  thereof  were  in  charge  of  B.  Heurschkel,  assistant 
assayer  under  the  defendant.  When  the  defendant  left  for  the  east, 
and  turned  the  funds  over  to  said  Heurschkel,  neither  counted  the 
money  in  the  presence  of  the  other.  Defendant  testifies  that  he 
counted  it  himself,  and  there  was  in  the  neighborhood  of  $24,000. 
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HeoTBcbkel  testifies  that  he  did  not  count  it;  supposed  it  was  all 
right,  and  reported  the  full  amount  on  hand  for  16  days  thereafter, 
and  until  he  received  orders  from  Washington  to  count  the  same; 
that  upon  the  receipt  of  said  order  he  counted  the  money  with  wit- 
nesses, and  found  the  funds  short  in  the  amount  charged  in  the  in- 
dictment. It  was  the  theory  of  the  defense  that  Mr.  Heurschkel  hav- 
ing equal  opportunity  to  embezzle  the  funds  with  the  defendant,  it 
was  impossible  to  say  that  defendant  took  it,  and  he  should  have  been 
acquitted. 

Upon  this  point  the  defendant  asked  the  court  to  charge  as  follows : 

"The  jury  are  instructed  that  if  they  believe  from  the  evidence  that  the 
circumstances  and  testimony  point  as  strongly  to  some  other  person  or  per- 
sons as  being  guilty  of  taking  the  funds  charged  as  being  embezzled  in  the 
indictment  number  one  as  they  do  to  the  defendant,  then  the  jury  are  in- 
structed that  they  must  find  the  defendant  not  guilty." 

The  law  lelied  on  as  the  foundation  for  this  charge  is  quoted  from 
1  Bish.  Grim.  Proc.  §  1105,  to-wit:  "If  one  of  two  persons  is  shown 
to  be  guilty,  but  it  cannot  be  distinctly  ascertained  which  one,  none 
can  be  convicted."  It  is  clear  that  if  it  cannot  be  distinctly  ascer- 
tained who  committed  a  crime,  no  one  should  be  convicted.  The 
effect,  however,  of  the  charge  requested  would  be  to  acquit,  if  the 
evidence  showed  two  or  more  were  equally  guilty.  Two  might  com- 
mit a  murder,  and  the  evidence  show  the  guilt  of  both,  and  yet,  be- 
cause it  pointed  as  strongly  to  one  as  to  the  other,  neither  could  be 
separately  convicted  under  the  charge  as  requested.  To  support  this 
charge,  appellant  refers  to  Campbell  v.  People,  16  III.  17.  The 
charge  there  asked  for  was:  *'If  it  is  uncertain  from  the  evidence 
which  one  out  of  two  or  more  persons  inflicted  a  stab,  the  prisoner 
must  be, acquitted,  unless  there  is  proof  that  the  prisoner  aided  or 
abetted  the  person  ascertained  to  have  killed  him."  The  two  charges 
are  quite  different.  Had  the  charge  requested  stated  that  when  the 
evidence  pointed  as  strongly  to  one  as  to  the  other,  and  it  was  uncer- 
tain which  of  the  two  was  guilty,  the  element  of  uncertainty  would 
have  made  it  impossible  to  say  that  either  was  guilty,  there  could 
be  no  moral  certainty  by  the  jury.  We  think  the  charge  was  properly 
refused.  In  appellant's  brief  many  principles  of  law  are  enunciated 
which  seem  sound,  and  supported  by  the  authorities  cited,  but  we 
are  unable  to  see  that  any  error  therein  was  committed  by  the  court. 

It  is  insisted  that  the  court  should  never  refuse  an  instruction 
asked  by  defendant  in  a  criminal  case  to  which  there  is  no  valid  ob- 
jection. This  proposition  involves  the  question  as  to  the  character 
of  a  charge  to  a  jury.  We  apprehend  that  it  should  be  brief,  ex-, 
plicit,  and  comprehensive;  full  enough  to  protect  the  rights  of  the 
parties,  and  not  so  prolix  as  to  confuse  the  jury.  A  few  plain  prop- 
ositions embracing  the  law  as  applicable  to  the  facts  are  all  that  are 
required  or  should  be  given.  Eelley,  Grim.  Law,  §  367;  State  v. 
MiXf  16  Mo.  153;  StaU  v.  Floyd,  Id.  349;     PeopU  y.  Vamum,  53 
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Cal.  630;  Peoph  v.  King,  27  Cal.  507;  People  ▼•  Davis,  47  Cal.  98; 
People  V.  Dodge f  30  Cal.  448;  Indianapolis,  etc.,  R.  Co.  v.  Horst,  98 
U.  S.  395.  We  think  the  charge  fairly  states  the  law  of  the  ease, 
and  that  no  essential  feature  of  the  defense  was  omitted.  The  appel- 
lant assigns  as  error  the  admission  of  certain  papers,  receipts,  and 
documents  of  defendant's  showing  his  financial  circumstances,  and 
his  expenditures  at  the  time  he  assumed  such  position  as  assayer^ 
and  immediately  prior  to  and  during  the  time  of  his  holding  said  po- 
sition. We  think  such  evidence  competent  and  relevant  in  a  charge 
on  embezzlement.  2  Bish.  Crim.  Proc.  §  327;  Boston  d  W.  R.Corp. 
V.  Dana,  1  Gray,  83.  • 

In  the  printed  brief  the  appellant  states  that  said  papers  were  of- 
fered and  received  in  bulk,  and  alleges  the  same  as  error.  An  in- 
spection of  the  record  shows  that  the  objection  to  their  admission  was 
upon  the  ground  of  incompetency,  and  not  to  the  manner  ot  placing 
them  in  evidence.  We  think  this  objection  should  have  been  made 
at  the  trial,  and  cannot  be  considered  for  the  first  time  on  appeal. 

It  is  urged  that  the  verdict  is  contrary  to  evidence.  Under  our 
criminal  practice  act  this  court  cannot  consider  the  weight  of  con- 
flicting evidence.  We  may  review  errors  of  law  in  admitting  evi- 
dence, and,  in  case  of  error,  grant  a  new  trial,  but  the  question  Of 
fact,  where  there  is  any  legal  evidence,  is  for  the  jury.  People  ▼• 
Ah  Hop,  1  Idaho,  698. 

We  find  no  error,  and  the  judgment  is  affirmed* 

Hays,  C.  J.,  and  Bbodbbick,  J.,  concurring. 


(S  Idaho  [Hasb.]  236) 

Wyatt  V.  Wyatt. 
Filed  March  5,  1886. 

1.  Husband  and  Wifb— Divorcb — Alimony,  Ordsb  for. 

The  allowance  of  alimony  to  the  wife,  and  counsel  fees,  pending  an  tctioii 
of  divorce,  rests  in  the  sound  discretion  of  the  trial  court.  ^ 
8.  Same— APFBAii— Order  for  AiiiMONT  not  Affsalablb. 

Under  the  laws  of  this  territory  no  appeal  lies  to  the  supreme  court  from 
an  order  in  an  action  of  divorce  for  the  payment  of  alimony  pendente  hUe,  and 
counsel  fees.  The  parties  must  abide  by  the  discretion  of  the  court  in  this 
regard  until  a  final  judgment  is  rendered  in  the  action.  Appeal  dismissed.* 
S.  Husband  and  Wife  — DryoRCB— Ajliknation  of  Propbrtt— RasTRAnmro 
Order. 

In  an  action  of  divorce,  a  restraining  order  to  save  the  property  pending 
the  litigation  mav  be  reviewed  on  appeal  to  this  court.  Order  herein  exam- 
ined and  afflrmea. 

Appeal  from  Second  judicial  district,  county  of  Ada* 
Huston  d  Gray,  for  respondent. 
Brumbaek  d  Lamb,  for  appellant. 

>  Bee  note  at  end  of  case. 
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Bbodebice,  J.  This  is  an  appeal  from  an  order  of  the  district  judge,  at 
cbambers,  awarding  to  the  plaintiff  alimony  for  support  pending  her  di- 
vorce suit,  and  for  counsel  fees.  The  first  question  presented  is  whether 
this  court  has  jurisdiction  in  this  class  of  cases.  It  is  conceded  that 
thecourt  here  possesses  no  power  in  divorce  suits  except  such  as  is  con- 
ferred by  statute.  Congress  has  provided  that  writs  of  error,  bills 
of  exceptions,  and  appeals  shall  be  allowed  in  all  cases  from  the  final 
decisions  of  the  district  courts  to  the  supreme  court  of  the  territory, 
under  such  regulations  as  may  be  prescribed  by  law.  The  legisla- 
ture has  provided,  by  section  642  of  the  Code,  that  an  appeal  may 
be  taken  from  the  district  courts  to  the  supreme  court  from  a  final 
judgment,  and  then  the  mode  of  appeal  is  prescribed.  Can  it  be  said 
that  an  order  for  alimony  pendente  lite  is  a  final  judgment  within  the 
meaning  of  the  statute? 

It  is  contended  by  counsel  for  the  appellant  that  the  order  is  in 
the  nature  of  a  final  judgment,  and  appealable  as  such,  and,  in  sup- 
port of  this  argument,  cite  Sharon  v.  Sharon,  7  Pac.  Rep.  456.  From 
a  careful  examination  of  the  Sharon  Case,  it  appears  that  the  de- 
cision was  placed  upon  the  following  grounds:  (1)  That  an  action 
of  divorce  is  in  the  nature  of  a  case  in  equity;  (2)  that  by  the  consti- 
tution of  California  the  supreme  court  had  appellate  jurisdiction  "in 
all  cases  in  equity."  The  court  say :  "Appellate  jurisdiction  in  other 
enumerated  cases  was  and  is  conferred,  but  the  jurisdiction  of  this 
court  in  an  action  of  divorce,  in  our  opinion,  depends  on  its  being,  in 
this  state  at  least,  a  case  in  equity.**  The  decision  in  this  case  be- 
ing based  on  the  terms  of  the  constitution  conferring  upon  the  su- 
preme court  appellate  jurisdiction  in  all  cases  in  equity,  it  was  further 
held  that  "wherever  and  whenever  a  superior  court  has  jurisdiction 
to  take  any  step  or  proceeding,  or  make  any  order  in  any  case  in  eq- 
uity, of  that  step,  proceeding,  or  order  the  supreme  court  has  appel- 
late jurisdiction." 

There  is  no  provision,  either  in  the  organic  act  or  statute  of  this 
territory,  that  corresponds  to  the  constitutional  provision  of  Califor- 
nia; bonce  it  does  not  seem  to  us  that  the  Sharon  Case  is  applicable 
to  the  case  at  bar.  Our  statute  defining  the  appellate  jurisdiction  of 
this  court  (section  21,  Code)  reads :  "Its  appellate  jurisdiction  ex- 
tends to  a  review  of  all  cases  removed  to  it,  under  such  regulations 
as  are  or  may  be  prescribed  by  law,  from  the  final  decisions  of  the 
district  courts."  It  is  said  by  Judge  Bovier  that  a  "final  judgment 
is  one  which  puts  an  end  to  a  suit."  Certain  it  is  that  the  order  ap- 
pealed from  does  not  come  within  this  definition.  It  is  an  incident 
to  the  suit.  But  it  is  said  in  some  of  the  cases  that  such  an  order  is 
in  the  nature  of  a  final  judgment.  This  is  the  most  that  has  or  can 
be  said.  That  such  an  order  may  be  said  to  be  in  the  nature  of  a 
final  judgment  does  not  convince  us  that  the  legislature  intended  to 
make  it  appealable.  And  as  this  class  of  orders  is  not  enumerated 
among  the  interlocutory  judgments  and  orders  made  appealable  by 
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other  provisions  of  the  statute,  it  cannot  be  claimed  that  an  appeal 
will  lie  in  this  case  unless  the  order  is  appealable  as  a  final  judgment. 
Whether  there  should  be  an  appeal  in  such  cases  is  not  for  us  to  de- 
termine ;  but  it  seems  to  us  that  an  appeal  would,  in  many  instances, 
defeat  the  object  and  purpose  of  the  statute  allowing  temporary  ali- 
mony. 

Where  a  wife  has  good  ground  for  divorce,  but  has  no  property  in 
her  own  right,  it  is  doubtful  if  she  can  bind  herself  personally  to  pay 
her  counsel.  Certainly  she  cannot  bind  her  husband  nor  the  com- 
munity property.  Since  she  can  neither  bind  her  husband  nor  the 
community  property,  unless  she  had  means  of  her  own,  she  would 
be  powerless  to  assert  and  maintain  her  right  to  a  divorce  if  the 
court  could  not  interfere.  From  the  very  necessity  of  the  case,  there- 
fore, the  court  should,  on  application,  award  her  a  reasonable  allow- 
ance for  her  support,  and  a  suflScient  sum  with  which  to  employ 
counsel.  The  amount  awarded  should  only  go  to  the  necessities  of 
the  case,  considering  all  the  circumstances  and  the  ability  of  the 
husband  to  pay.  In  view  of  the  necessity  which  so  often  arises,  and 
the  obligation  of  the  husband  to  support  the  wife,  the  legislature  has, 
in  our  judgment,  seen  proper  to  leave  the  matter  of  temporary  ali- 
mony to  the  sound  discretion  of  the  trial  courts,  and  by  that  discre- 
tion the  parties  must  abide,  in  such  cases,  until  a  final  judgment  is 
rendered.  If  this  has  not  been  wisely  done,  the  law-making  power 
must  supply  the  defect  or  omission.  1  Bish.  Mar.  &  Div.  §  71; 
Sparhawk  Y.  Sparhawk,  120  Mass.  390;  Chase  v.  Ingalh^  97  Mass. 
524;  Ex  parte  Perkins,  18  Cal.  60;  2  Bish.  Mar.&  Div.  §  352;  Cook 
V.  Cook,  66  Wis.  203 ;  8.  C.  14  N.  W.  Rep.  33,  443;  Bacon  y.  Bacon, 
43Wis.'197. 

Our  conclusions  are  that  the  supreme  court  has  no  jurisdiction  in 
this  case,  except  in  so  far  as  the  order  restrained  the  defendant  from 
disposing  of  his  property.  From  the  restraining  order  an  appeal  is 
allowed.  After  an  examination  of  the  complaint,  and  the  affidavits 
of  the  plaintiff  and  defendant  used  on  the  hearing  when  the  order 
appealed  from  was  made,  we  are  satisfied  that  there  was  sufficient 
ground  for  granting  the  restraining  order  to  preserve  the  property 
until  the  rights  of  the  parties  could  be  settled  and  determined  by  a 
decree. 

Appeal  dismissed,  except  as  to  the  restraining  order,  and  therein 
affirmed. 

Hays,  C.  J.,  and  Buck,  J.,  concurring. 

NOTE. 

The  court  may  decree  to  a  wife  suing  for  divorce  her  expenses  and  temporary  ali- 
mony, whenever  slie  shows  her  inability  to  bear  the  expenses  of  litigation  and  living 
without  sucli  aid.  The  amount  of  temporary  alimony  and  expenses  thus  allowcid  is  in 
the  rcnsonablc  discretion  of  the  court,  and  an  order  will  not  be  disturbed  as  excessive 
unless  clearly  unjust.    Kose  v.  Rose,  (Mich.)  19  N.  W.  Hep.  195. 

While  an  action  for  divorce  is  pending, .the  court  may,  in  its  discretion,  require  the 
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hnsbaild  to  pay  anv  money  necessary  to  enable  a  wife  to  prosecute  or  defend  the  action, 
and  the  action  of  the  court  will  only  be  interfered  with  on  appeal  in  cases  of  a  clear 
abuse  of  its  discretion.    Cleghom  v.  Cleghom,  (Cal.)  5  Pac.  Rep.  616. 

Courts  will  not  compel  a  husband,  in  a  divorce  proceeding,  to  make  an  allowance 
to  the  wife  for  maintenance  and  counsel  fees  unless  it  is  made  to  appear  that  she  has  no 
property  of  her  own.  There  is  no  presumption  of  law  that  she  has  no  property.  An 
order  for  such  allowance,  where  no  such  showing  is  made,  will  not  sustain  proceedings 
for  the  punishment  of  the  husband,  as  for  contempt  in  disobeying  the  same.  Ross  v. 
Ross,  (Mich.)  10  N.  W.  Rep.  193. 

In  divorce  proceedings,  temporary  ali men v  should  not  be  denied  complainant  be- 
cause of  her  possessing  a  small  property  of  her  own  not  derived  from  her  husband. 
Merrittv.  Merritt,  (N.  Y.)  1  N.  E.  Rep.  605. 

In  an  action  for  divorce,  brought  by  one  claiming  to  be  a  wife.  allmoTi'^  pendente  lite, 
and  an  allowance  for  expenses,  will  not  be  allowed,  where  marriage  in  fact  is  denied 
by  answer,  until  the  actual  existence  of  the  marital  relation  is  proved  or  admitted. 
Brinkley  V.  Brinkley,  60  N.  Y.  184. 

The  granting  of  temporary  alimony  and  suit  money  to  enable  a  wife  to  prosecute  her 
appeal  is  not  a  matter  of  course  in  the  supreme  court;  and  when  application  is  made, 
the  court  will  look  into  the  record  so  far  as  to  determine  whether  the  appeal  is  ob- 
viously without  merit,  and  if  it  is,  the  motion  will  be  denied.  Injury  and  a  merito- 
rious cause  of  action  must  appear.    Friend  v.  Friend;  (Wis.)  27  N.  W.  Rep.  34. 

A  judge  in  vacation,  upon  the  commencement  of  a  suit  for  divorce,  and  before  the 
term  at  which  defendant  is  required  to  appear  to  the  action,  cannot  render  a  judg- 
ment for  temporary  alimony  upon  an  application  made  for  that  purpose.  Prosser  v. 
Prosser,  (Iowa,)  20  N.  W.  Rep.  480. 

An  order  in  an  action  for  divorce  awarding  the  wife  alimony  and  suit  money,  pen- 
dente lite,  to  be  paid  by  the  husband,  cannot  be  taken  by  appeal  or  error  to  the  supreme 
court  before  judgment  or  decree  granting  or  denying  a  aivorce.  Aspinwall  v.  Aspin- 
wall,  (Neb.)  25  N.  W.Rep.  623. 

An  order  made  for  temporary  alimony  and  expenses  is  interlocutory,  and  does  not 
affect  the  merits  of  the  ca.se.    Ross  v.  Griffin,  (Mich.)  18  N.  W.  Rep.  634. 

Under  a  statute  providing  for  an  allowance  to  the  wife  and  attorney's  fees- to  her 
counsel,  proceeding  to  secure  such  an  allowance  are  ancillary  to  the  action  for  divorce, 
and  a  separate  action  cannot  be  maintained  for  either.  Clark  v.  Burke,  (Wis.)  27  N. 
W.  Rep.  22. 

Under  a  statute  giving  the  coturt  power,  within  its  discretion,  to  make  an  allowance 
for  counsel  fees  and  expenses  to  enable  a  wife  to  prosecute  an  action  for  divorce,  the 
court  has  no  power,  after  the  determination  of  the  suit,  to  make  such  an  allowance. 
Waener  v.  Wagner,  (Minn.)  26  N.  W.  Rep.  450. 

Where,  in  an  action  for  divorce  bv  the  wife,  the  parties,  in  open  court,  admit  con- 
donation, and  ask  for  a  dismissal  o!"  the  action,  in  judgment  of  dismissal  the  court 
cannot  award  the  wife's  attorney's  fees,  and  order  the  defendant  to  pay  the  same. 
Reynolds  v.  Reynolds,  (Cal.)  7  Pac.  Rep.  480. 

A  widow  may  not  maintain  an  action  against  her  husband's  administrator  for  fees 
charged  by  her  counsel  for  conducting  her  suit  for  divorce,  pending  which  the  husband 
died.    McCurley  v.  Stockbridge,  62  Md.  422. 
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SUPREME  COURT  OF  COLORADO. 
(9  Colo.  38)  

HiooiNS  and  others,  Partners,  etc.,  v.  Abmbtrukg. 
Filed  February  26,'  1886. 

1.  MmiNG  Pabtnbrship— Whbn  it  mat  Exist. 

When  the  several  owners  of  a  mine  co-operate  in  working  it,  a  mining  part- 
nership is  thereby  established. 

2.  Same— Relations  op  Law  to  that  of  Genebal  Pabtnership— Authority 

OP  One  Member  to  Bind  Copartners. 

The  law  of  mining  partnerships  differs  in  some  respects  from  that  of  com- 
mon commercial  partnerships;  but,  upon  the  point  that  the  acts  of  one  part- 
ner in  regard  to  the  business  bind  the  copartners,  the  laws  agree. 
8.  Principal  and  Agent— Agency— Proof  op. 

An  agency  may  be  proved  by  the  habits  and  course  of  dealing  between  the 
parties. 
4.  Same— Responsibility  of  Principal— Private  Instructions. 

The  principal  is  responsible  for  all  acts  of  the  agent  within  the  scope  of  the 
authority  as  held  out  to  the  world  by  the  principal,  although  more  limited  pri- 
vate instructions  may  have  been  given,  which  are  unlcnown  to  parties  dealing 
with  him. 
6.  Same— Unauthorized  Act  op  Agent— Repudiation— Ratification. 

If  an  agent  act  outside  of  the  strict  scope  of  his  authority  in  making  a  con- 
tinuous contract  for  the  delivery  of  an  article,  and  the  principal  do  not, 
within  a  reasonable  time,  repudiate  it,  but,  on  the  .contrary,  accept  the  delivery 
from  time  to  time,  the  principal  is  bound  on  the  contract  as  made. 

6.  Same— Defense  op  Ignorance  of  Contract. 

After  such  acceptances  of  deliveries  the  principal,  when  the  contract  is  in 
his  own  office  and  within  reach,  cannot  plead  ignorance  of  the  extent  of  'the 
terms  of  such  contract. 

7.  Sales— Market  Value— Presumption  as  to  Local  Value. 

Upon  the  subject  of  the  market  value  of  charcoal,  the  question,  in  a  case 
where  charcoal  was  only  mentioned  in  connection  with  the  locality  where  the 
controversy  arose,  may  properly  be  presumed  to  have  reference  to  the  market 
value  in  that  locality. 

Appeal  from  district  court,  Lake  county. 
Markham,  Patterson  dt  ThomaSy  for  appellants. 
L.  C.  Rockwell,  for  appellee. 

Beck,  C.  J.  This  is  an  action  brought  by  the  appellee,  Armstrong, 
against  the  appellants,  Higgins  and  others,  composing  a  partnership 
or  association  of  persons  styled  the  "American  Smelting  Company," 
to  recover  damages  for  the  alleged  violation  by  said  company  of  a 
contract  to  receive  and  pay  for  75,000  bushels  of  charcoal.  The 
complaint  alleges  that  the  contract  was  entered  into  and  executed  on 
the  part  of  the  company,  by  its  agent,  T.  W.  Bobinson,  who  had 
authority  to  make  and  execute  the  same.  It  bears  date  March  24, 
1879,  and  provides  that  Armstrong  shall  deliver  to  said  company,  at 
their  smelting  works  in  the  city  of  Leadville,  75,000  bushels  of  well- 
burned  charcoal,  at  the  price  of  17  cents  per  bushel,  10  per  cent,  of 
the  contract  price  to  be  retained  by  the  company  until  the  completion 
of  the  contract.  The  coal  was  to  be  delivered  in  such  manner  that 
thero  should  be  no  less  than  500  bushels  on  the  grounds  of  the  corn- 
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pany  at  any  time.  The  works  were  not  completed  until  early  in 
June,  but  the  delivery  of  the  coal  was  commenced  on  the  second  day 
of  May,  and  continued  until  the  twenty-fourth  day  of  June,  when 
Caleb  B.  Wick,  who  had  been  appointed  the  general  manager  of  the 
defendants,  refused  to  receive  any  more  coal  upon  the  contract,  basing 
his  refusal  upon  the  ground  that  the  coal  being  delivered  was  of  in- 
ferior quality.  The  defendants,  in  their  answer,  denied  all  the  alle- 
gations of  the  complaint,  but  their  main  ground  of  defense  was  that 
Bobinson  was  not  authorized  to  execute  the  contract  for  the  company. 

The  principal  legal  questions  involved  in  the  case  are  raised  by  the 
eleventh  assignment  of  errors,  which  calls  in  question  the  correctness 
of  the  third  instruction  given  on  the  part  of  the  appellee,  Armstrong. 
In  addition  to  this  question,  and  connected  with  it,  are  two  vital 
questions  arising  upon  the  record,  viz. :  Was  this  contract  within  the 
scope  of  Bobinson's  agency?  If  not,  was  it  afterwards  properly 
ratified  or  adopted  as  the  act  of  the  company  ? 

Bobinson  was  a  metallurgist,  and  had  experience  in  the  construc- 
tion and  operation  of  smelting  works.  His  original  employment  by 
the  defendants  was  to  erect  smelting  works  for  the  company,  and  there- 
after to  remain  as  superintendent  of  the  mixing  and  assaying  of  ores. 
Upon  his  arrival  in  Leadville,  early  in  February,  1879,  he  brought 
two  letters  from  H.  I.  Higgins,  a  member  of  the  company,  whose 
authority  in  the  premises  is  conceded  on  both  sides, —  one  addressed 
to  J.  J.  Safely,  the  other  to  the  Bank  of  Leadville.  These  letters  are 
as  follows : 

Letter  to  J.  J.  Safely,  dated  February  10,  1879 : 

"Mr.  Robinson  leaves  this  morning  for  Leaciville  with  several  men  to  put 
np  buildings  and  machinery  for  smelters.  Mr.  Robinson  will  have  charge  of 
the  erection  of  all  buildings  and  machinery.  We  want  you  to  be  on  the  look- 
out constantly  for  our  outside  interests,  and  when  you  come  across  a  good 
thing  let  us  know.  Do  not  buy  any  lots  or  other  property  without  consult- 
ing us.  John  V.  Ayers'  Sons. 

"H.  I.  Higgins,  Trustee." 

Letter  to  the  Bank  of  Leadville : 

"February  10,  1879. 

"This  will  serve  to  introduce  to  you  Mr.  T.  W.  Robinson,  who  goes  to 
Leadville  in  our  interests  to  erect  smelting  works.  Any  drafts  of  Mr.  Rob- 
inson on  us  for  money  to  pay  freight  on  machinery,  etc.,  for  material  and  labor 
in  erecting  works,  will  be  paid  by  us,  and  we  shall  be  glad  to  have  you  honor 
the  same.  John  V.  Ayers'  Sons. 

"II.  I.  Higgins,  Trustee.'* 

In  addition  to  these  letters  the  defendants  Higgins,  Otis,  and  Wick 
testified  that  Bobinson  had  no  authority  other  than  is  expressed  in 
the  letters.  Bobinson  being  deceased,  the  parties  were  deprived  of 
the  benefit  of  his  testimony  upon  the  subject  of  his  authority  to  make 
the  contract  in  question. 

The  testimony  shows  that  the  company  bad  mining  interests  at 
Leadville  at  and  before  the  time  of  the  arrival  of  Mr.  Bobinson,  and 
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that  up  to  the  time  of  his  arrival  it  had  an  agent  there  in  the  person 
of  Mr.  Safely.  Safely  does  not  appear  to  have  remained  there  after 
this  date.  Bobinson  appears  to  have  been  the  only  agent  represent- 
ing the  company  at  that  place  from  about  February  15th  to  April 
15th  succeeding,  when  the  defendant  Caleb  B.  Wick  was  sent  out  by 
the  company  to  take  general  management  aud  control  of  all  the  com- 
pany's property  and  business  in  and  about  Leadville.  A  review  of 
the  whole  testimony  affords  ground  for  grave  doubts  whether  the 
company's  letters  to  Safely  and  the  Bank  of  Leadville  set  forth  the 
full  scope  of  Bobinson's  powers.  His  power  to  contract,  in  the  name 
of  the  company,  for  lumber,  stone,  iron,  and  other  materials  necessary 
in  the  erection  of  the  smelter,  and  to  hire  men  and  pay  freight,  is 
not  questioned.  But  defendants  say  this  was  the  extent  of  his 
authority.  The  plaintiff's  testimony  shows  that  Bobinson  looked  after 
the  company's  mining  interests  during  the  time  of  his  sole  agency, 
and  paid  men  for  prospecting  and  developing  the  same.  Higgins 
Inentions  the  fact  that  the  company  had  mining  interests  at  Lead- 
ville. The  witness  Sanderson  says  Bobinson  was  paying  for  pros- 
pecting and  developing  mines,  and  building  the  smelting  works.  The 
plaintiff,  Armstrong,  says,  when  be  first  became  acquainted  with  de- 
fendants they  were  erecting  a  smelter  and  engaged  in  a  mining  enter- 
prise. He  says  he  received  money  from  the  company  through  San- 
derson, which  was  paid  by  Bobinson  for  work  performed  on  the  com- 
pany's mines. 

It  is  substantially  conceded  that  Bobinson's  agency  was  not  a  spe- 
cial one,  limited  to  the  supervision  of  the  work  of  erecting  smelting 
works,  nor  ending  with  the  completion  of  the  buildings  and  machinery. 
His  employment  was  a  continuing  one.  On  completion  of  the  smelter 
be  was  to  take  charge  of  and  superintend  an  important  department 
of  the  work  of  smelting  ores,  which  position  he  in  fact  filled  for  several 
months,  as  appears  from  the  testimony  of  Mr.  Higgins.  The  con- 
tract made  by  Bobinson  with  the  plaintiff  for  the  delivery  of  the  char- 
coal, as  before  stated,  bears  date  March  24,  1879.  This  was  while 
Bobinson  was  the  sole  agent  of  the  defendants  at  Leadville,  and  while 
he  was  looking  after  all  their  interests,  according  to  the  testimony  re- 
ferred to.  It  does  not  appear  that  any  act  of  Bobinson  was  disavowed, 
and  it  is  probable  that  the  charcoal  contract  would  have  fared  the 
same  as  the  mining  transactions  had  not  the  price  of  charcoal  greatly 
declined  before  the  entire  amount  specified  had  been  delivered.  It  is 
clear  that  if  Bobinson  looked  after  and  expended  money  for  the  busi- 
ness interests  of  the  company  outside  the  smelting  works  and  expenses 
of  their  erection,  either  by  direction  of  the  company,  or  by  its  per- 
mission or  silence,  knowing  that  he  was  performing  such  acts,  the 
company  would  be  properly  held  liable  upon  the  contract  for  charcoal. 
The  powers  alleged  to  have  been  exercised  by  Bobinson,  if  performed 
with  either  the  express  or  implied  knowledge  of  the  company,  cast 
upon  it  the  responsibility  of  holding  him  out  to  the  world  as  a  general 
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agent  respecting  the  class  of  business  in  which  the  company  was  en- 
gaged. The  rule  in  such  case  is  that  third  persons,  ignorant  of  the 
extent  of  the  agent's  authority,  will  be*protected.  It  was  a  question 
for  the  jury,  under  proper  instructions  as  to  the  law,  whether  or  not 
Bobinson  was  held  out  as  a  general  agent  in  respect  to  the  building 
of  the  smelter,  and  the  procuring  of  the  supplies  to  be  used  in  run- 
ning the  same. 

Developing  mines  in  the  vicinity  might  well  be  taken  to  indicate  a 
design  to  use  ore  therefrom  in  operating  the  works.  A  supply  of 
charcoal  was  just  as  essential  to  the  operation  of  the  works,  under 
the  process  adopted,  as  mineral;  for,  by  this  process,  charcoal  was 
to  be  mixed,  in  certain  proportions,  with  the  ores  to  be  smelted.  If 
the  facts  are  as  claimed  by  the  plaintifiF,  the  case  comes  within  the 
principle  announced  in  Jacohson  y.  Poindexter,  42  Ark.  97,  that  the 
principal  is  bound  by  all  acts  of  the  agent  within  the  scope  of  the 
authority,  as  held  out  to  the  world  by  the  principal,  although  more 
limited  private  instructions  have  been  given,  which  are  unknown  to 
persons  dealing  with  him.  See,  to  same  effect,  Whart.  Ag.  &  Ag.  § 
126.  The  first  coal  received  for  the  company  under  this  contract 
was  on  the  second  day  of  May,  1879,  and  that  was  received  by  the 
general  manager,  Caleb  B.  Wick.  We  have  the  testimony  of  Mr. 
Higgins  that  he,  Wick,  was,  at  this  time,  an  owner  in  the  company. 
Mr.  Higgins  says:  "Mr.  C.  B.  Wick,  being  an  owner  in  our  concern, 
went  out  to  take  general  charge."  Wick  continued  to  receive  coal 
upon  the  contract,  paying  therefor  according  to  the  terms  and  con- 
ditions specified  therein,  until  the  twenty-fourth  day  of  June,  when 
he  refused  to  receive  any  more  for  the  reason  above  stated.  Upon 
the  fourteenth  day  of  June  he  addressed  to  Higgins  a  letter  on  the 
subject,  of  which  the  following  is  a  copy :     - 

"Leadville,  June  14,  1879. 
**H.  I.  Higgins,  Esq:,  Trtistee — ^Dkar  Sir:  Mr.  Robinson  contracted  for 
charcoal, — 135,000  bushels  at  17  cents  per  busliel.  One  party  has  a  written 
contract  to  furnish  75,000.  He  was  not  responsible,  and  it  was  too  much  of 
a  one-sided  contract.  1  am  buying  charcoal  at  from  8  to  10  cents  per  bushel, 
making  a  difference  in  our  contract  of  some  66,000.  Mr.  Otis  informed  me 
that  Mr.  Robinson  had  no  authority  to  make  such  contracts. 

"  Yours  truly,  Caleb  B.  Wick. " 

Mr.  Higgins  answered  promptly,  and  declared  that  the  company 
would  not  recognize  the  contract.  It  will  be  observed,  however,  that 
he  did  not  place  the  repudiation  upon  the  ground  that  Robinson  had 
no  authority  to  purchase  or  contract  for  charcoal.  Here  are  the 
grounds  for  the  disavowal,  in  his  own  words:  "Mr.  Robinson  had 
no  authority  to  purchase  or  contract  for  large  quantity  of  charcoal 
for  our  company."  The  jury  might  well  infer  from  this,  reply,  taken 
in  connection  with  the  suggestive  character  of  the  letter  of  inquiry 
from  Wick,  that  Robinson  had  authority  both  to  purchase  and  con- 
tract for  charcoal  for  the  smelter,  an  implication  arising  from  the  re- 
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plj  that  he  was  limited  only  as  to  the  quantity.  Such  limitation, 
however,  would  be  of  no  force  in  the  absence  of  notice  to  the  other 
contracting  party. 

Wick  attempts  to  excuse  himself  for  receiving  and  paying  for  coal 
upon  this  contract  from  May  2d  to  June  24th  upon  the  plea  that  he 
supposed  Bobinson  had  authority  to  make  it.  Thai;  is  just  what 
Armstrong  supposed,  and  the  indications  are  strongly  to  the  effect 
that  both  the  general  manager  and  tbe  vendor  had  good  reason  to 
believe  in  Robinson's  authority.  The  former,  as  Mr.  Higgins  says, 
was  an  owner  in  our  concern^  and  having  acted  as  general  manager 
for  several  days  prior  to  the  delivery  of  any  coal  under  the  contract, 
doubtless  supposed  that  he  understood  the  details  of  the  whole  busi- 
ness. A  duplicate  of  the  contract  was  in  his  office,  and  he  bad  ample 
opportunity  to  examine  it,  ascertain  how  the  price  therein  stipulated 
compared  with  the  market  price,  and  to  inquire  into  the  authority  for 
making  it.  The  other  party,  Armstrong,  had  known  Robinson  since 
his  arrival  in  Leadville.  He  knew  of  his  contracts,  both  for  the 
smelter  and  the  mines,  and  had,  according  to  his  testimony,  received 
money  paid  by  him  for  work  done  on  mines  of  the  company.  He 
judged  from  the  character  of  his  dealings,  and  the  apparent  recogni- 
tion of  his  agency,  that  he  was  authorized  to  contract  for  supplies, 
both  to  build  and  to  operate  tbe  smelter.  That  an  agency  may  be 
.  proved  by  the  habit  and  course  of  dealing  between  the  parties  is  clear 
upon  principle  and  authority.  Union  G.  M.  Co.  v.  Rocky  Mt.  Nat. 
Bank,  2  Colo.  670;  FrankHn  v.  Globe  Ins.  Co.,  62  Mo.  461. 

We  do  not  lose  sight  of  the  fact  that  one  member  of  the  company 
testified  that  Robinson  had  no  authority  to  contract  for  supplies,  and 
that  another  member,  Higgins,  testified  that  he  was  not  authorized 
to  contract  for  a  large  quantity.  In  connection  with  this,  however, 
must  be  considered  other  testimony  in  the  case,  which  shows  that 
during  the  period  in  which  Robinson  was  the  sole  representative  of 
the  company  at  Leadville  he  looked  after  certain  outside  matters, 
all  of  which,  however,  had  reference  in  some  degree  to  the  general 
business  of  the  company,  and  connected  with  its  smelting  operations. 
A  person  situated  as  plaintiff  was  would  naturally,  therefore,  sup- 
pose that  the  agent  was  duly  authorized  to  contract  for  all  materials 
in  any  way  relating  to  the  smelting  works.  It  is  our  best  judgment 
that  the  jury  would  have  been  warranted  in  finding  that  the  agent 
Robinson  had  original  authority  to  contract  for  the  charcoal. 

The  next  question  to  be  considered  is  that  of  ratification.  If  the 
acts  and  conduct  of  the  company  did  not  amount  to  an  original 
authority  for  the  making  of  this  contract  by  Robinson,  has  not  the 
company,  by  its  subsequent  acts,  ratified  or  adopted  it  ?  We  have 
seen  that  he,  Wick,  was  appointed  general  manager  of  the  company 
after  the  making  of  the  contract,  but  before  anything  was  done  under 
it,  and  while  it  remained  executory.  He  arrived  in  Leadville  after 
his  appointment,  some  time  in  April, — probably  about  the  fifteenth 
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of  that  month.  His  powers,  as  stated  by  Mr.  Higgins  in  his  deposi- 
tion, were  '*a  general  management  of  all  our  affairs  in  Leadville 
connected  with  mines  and  smelters,  and  he  was  authorized  to  make 
contracts."  Mr.  Wick  himself  thus  states  his  powers:  "With  full 
power  to  make  all  contracts,  purchases,  and  sales.*'  Tlie  American 
Smelting  Company  was  not  a  corporation,  but  a  copartnership.  The 
testimony,  however,  does  not  warrant  the  inference  that  it  was  an 
ordinary  or  commercial  partnership,  since  no  partnership  organiza- 
tion was  shown.  It  appears  to  have  been  an  association  of  individ- 
uals for  the  purpose  of  prosecuting  a  certain  business  venture,  which 
was  the  operating  of  mines  and  smelting  works  at  Leadville.  It  may, 
therefore,  be  appropriately  denominated  a  "mining  partnership," 
since  the  business  related  to  mining  projects.  It  was  held  in  Charles 
V.  Eshleman,  5  Colo.  Ill,  that  a  mining  partnership  exists  where 
the  several  owners  of  a  mine  co-operate  in  the  working  of  the  mine. 
Here  the  several  owners  in  the  "concern,"  as  Mr.  Higgins  calls  it, 
co-operated  in  carrying  on  certain  mining  operations. 

The  courts  hold  that  a  mining  partnership  is  governed  by  many  of 
the  rules  relating  to  ordinary  partnerships,  but  differing  therefrom 
in  many  important  particulars;  as,  for  example,  a  member  may  as- 
sign his  interest  without  the  consent  of  his  copartners,  and  the  act 
does  not  work  a  dissolution  of  the  partnership.  The  person  to  whom 
the  interest  is  assigned  becomes  a  member  of  the  company,  and  it  is 
not  necessary  that  the  other  members  consent  thereto.  Neither  does 
the  death  of  a  member  dissolve  the  partnership;  new  members  come 
into  a  mining  association  against  the  wishes  of  other  members.  On 
the  other  hand,  a  mining  partner  has  not  the  power  to  bind  his  as- 
sociates by  engagements  with  third  persons  to  the  extent  that  a  mem- 
ber of  a  trading  or  commercial  firm  may  do.  In  illustration  of  this 
principle,  it  was  held  that  the  law  does  not  imply  authority  to  a  mem- 
ber of  a  mining  partnership  to  execute  a  promissory  note,  or  to  draw 
or  accept  a  bill  of  exchange,  in  the  name  of  the  firm ;  also  that  the 
act  of  employing  counsel  to  litigate  the  title  to  a  mine  does  not  come 
within  the  limited  powers  vested  in  a  mining  partner,  but  that  the 
powers  of  the  members  and  managers  of  such  companies  are  limited 
to  the  performance  of  such  acts,  in  the  name  of  the  partnership,  as 
may  be  necessary  to  the  transaction  of  its  business,  or  which  is  usual 
in  like  concerns.  It  is  further  stated  that  a  partnership  may  be 
formed  for  mining  purposes  that  would  possess  all  the  elements  of  a 
commercial  partnership,  and  which  would  subject  its  members  to  the 
same  rules  and  liabilities. 

So  far  as  the  powers  of  a  partner  to  bind  the  fi.rm  in  the  usual 
cours^  of  the  partnership  business  is  concerned,  it  is  held  that  the 
same  principles  apply  in  mining  partnerships  as  in  the  case  of  ordi- 
nary partnerships.  The  rule  upon  this  subject,  as  announced  in  Pars. 
Part.  95,  is  that  every  partner  has  full  and  absolute  authority  to  bind 
all  partners  by  his  acts  or  contracts  in  relation  to  the  usual  business 
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of  the  firm,  in  the  same  manner  and  to  the  same  extent  as  if  be  held 
full  power  of  attorney  from  all  of  the  members,  and  that  this  prin- 
ciple rests,  not  only  on  universal  usage  and  on  universal  authority, 
but  on  obvious  reason  and  necessity,  Charles  v.  Eshleman,  supra,  and 
cases  cited.  In  accordance  with  this  principle,  it  was  held  in  Man- 
ville  V.  Parks,  7  Colo.  135,  S.  C.  2  Pac.  Eep,  212,  that  where  a  mem- 
ber of  a  mining  partnership  purchased  articles  essential  to  the  carry- 
ing on  of  the  business,  the  debt  being  created  in  the  necessary  and 
usual  course  of  the  business,  and  within  the  scope  of  the  partnership 
venture,  the  individual  member  who  made  the  purchase  had  lawful 
authority  to  contract  the  debt,  and  to  bind  his  copartners  thereby. 

The  regularity  of  Eobinson's  appointment  as  an  agent  of  the  com- 
pany is  not  disputed,  but  the  defendants  allege  that  he  exceeded  his 
powers  in  entering  into  the  charcoal  contract.  They  also  contend 
that  it  was  never  legally  ratified  either  by  Wick,  the  general  manager 
of  the  company,  or  by  the  company.  Whether  it  was  ratified  by  the 
company  or  not  depends  upon  the  facts  in  the  case.  The  regularity 
of  Robinson*s  appointment  as  a  representative  of  the  company  being 
conceded,  it  follows,  as  a  necessary  sequence,  that  the  company  was 
chargeable  with  knowledge  of  the  scope  of  his  powers  as  agent.  If, 
then,  Robinson  exceeded  his  powers  in  assuming  to  bind  the  company 
by  the  charcoal  contract,  it  became  the  duty  of  the  company  to  dis- 
avow the  act  within  a  reasonable  time  after  notice  in  order  to  avoid 
liability  thereon.  If  the  company  remained  silent  for  an  unreason- 
able length  of  time  after  actual  or  constructive  notice  of  the  existence 
of  an  unperformed  contract  for  supplies  for  its  smelting  works,  with 
notice  that  tender  of  performance  had  been  made  by  the  contractor, 
Armstrong,  and  that  the  charcoal  contracted  for  was  being  received 
and  paid  for  by  Manager  Wick  according  to  the  terms  and  conditions 
of  the  contract,  such  silence  would  raise  a  presumption  of  ratifica- 
tion. We  have  already  alluded  to  the  plenary  powers  conferred  by 
the  company  upon  Mr.  Wick,  as  agent  and  manager  of  the  company. 
It  is  a  well-established  rule  of  law  that  notice  to  the  agent  is  notice  to 
the  principal  of  matters  falling  within  the  scope  of  the  agency.  Power 
to  make  contracts  for  supplies  to  run  the  smelter  was  peculiarly 
within  the  scope  of  Wick's  agency.  It  becomes  material,  now,  to 
know  when  the  existence  of  this  contract  came  to  his  notice. 

Mr.  Wick  admits  that  he  saw  a  duplicate  of  the  contract  in  the 
office  of  the  company,  but  apparently  evades  the  inquiry,  when  it  first 
came  to  his  notice.  The  interrogatories  and  answers  upon  this  point 
are  as  follows : 

''Interrogatory  10.  Wlien  did  you  first  learn  of  the  existence  of  a  certain 
contract  or  agreement  for  the  purchase  of  charcoal  from  the  plaintiff,  and 
made  with  him  by  Robinson,  pretending  to  act  for  and  Represent  the  defend- 
ants? Anmoer.  I  don't  remember  tlie  exact  time.  My  recollection  is  that 
some  time  after  I  arrived  in  Lead  ville,  in  looking  over  some  papers,  I  found 
that  contract .  Int.lX.  When  did  you  first  seethe  contract?  A.  I  saw  it 
as  stated  in  interrogatory  10,  and  tiiat  was  tlie  first  I  ever  heard  of  it." 
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These  answers,  taken  in  connection  with  his  statement  of  the  time 
of  his  arrival  in  Leadville,  to-wit,  "in  the  month  of  Aprils**  are  rather 
indefinite.  The  inference' from  his  acts  and  testimony  is  that  he  saw 
the  contract  before  any  coal  was  delivered  thereon.  Mr.  Armstrong 
commenced  delivering  coal  to  the  smelter,  as  stated,  on  May  2d.  Mr. 
Wick  received  the  quantity  delivered  on  that  day,  and  continued  to 
receive  the  coal  as  it  came,  the  daily  average  being  about  300  bushels, 
until  an  aggregate  of  13,773^-  bushels  had  been  received,  and  payment 
made  thereon  according  to  the  terms  and  conditions  of  the  written 
agreement.  It  is  evident,  therefore,  that  he  was  acquainted  with 
these  terms  and  conditions  from  the  first.  One  of  the  conditions  was 
that  10  per  cent,  of  the  contract  price  was  to  be  retained  by  the  com- 
pany as  security  for  the  full  performance  of  the  agreement  on  the 
part  of  Armstrong.  So -far  as  the  evidence  shows,  no  objection  was 
made  known  to  the  plaintiff  by  Mr.  Wick  that  the  contract  was  not 
a  valid  one,  or  that  there  was  any  want  of  authority  on  the  part  of 
Robinson  to  execute  the  same,  or  that  the  coal  was  of  inferior  quality, 
until  the  twenty-fourth  day  oiE  June,  at  which  time  Wick  refused  to 
receive  any  more^oal  upon  the  contract,  alleging  as  ground  of  refusal 
that  the  coal  was  of  inferior  quality.  Mr.  Wick  attempts  to  explain 
away  the  legal  effect  of  his  action  in  receiving  a  large  quantity  of  coal 
upon  the  agreement  before  disavowing  it,  by  claiming  that  he  did  not 
know  of  the  extent  of  Robinson's  powers  as  agent  of  the  company, 
but  supposed  he  had  authority  to  contract  for  supplies  for  the  smelter. 
During  all  this  time  Mr.  Robinson  remained  in  the  employ  of  the 
company,  as  is  apparent  from  the  testimony  of  Higgins,  who  says,  in 
his  deposition,  that  he  thinks  Robinson  remained  several  months  with 
the  company  after  the  appointment  of  Wick,  his  duties  being  to  su- 
perintend the  smelting  of  ores  and  the  mixing  and  assaying  of  ores. 

It  does  not  appear  from  Wick's  testimony,  or  otherwise,  that  he 
made  a  single  inquiry  of  Robinson,  or  of  any  member  of  the  com- 
pany, concerning  the  authority  of  Robinson  to  enter  into  the  contract 
on  the  part  of  the  company  until  the  fourteenth  day  of  June.  But  the 
significant  fact  does  appear,  both  from  Wick's  letter  to  Higgins  and 
from  other  evidence,  that,  when  he  did  commence  to  inquire  about 
Robinson's  authority  in  the  matter,  the  price  of  charcoal  had  declined 
in  the  market  from  17  cents,  the  contract  price,  to  8  and  10  cents 
per  bushel.  •  In  view  of  the  relation  which  Wick  sustained  to  the 
company,  and  the  knowledge  which  he  possessed  by  the  inspection  and 
custody  of  the  duplicate  contract,  his  failure  to  inquire  into  its  val-. 
idity  before  proceeding  to  perform  it  on  behalf  of  the  company  is  not 
avoided  by  the  explanation  offered,  that  he  supposed  Robinson  had 
authority,  as  agent  of  the  company,  to  make  it. 

The  situation  may  be  illustrated  by  that  of  a  single  principal  and 
a  single  agent.  The  agent  contracts  for  articles  necessary'  to  the 
business  of  the  principal,  but  the  contract  is  outside  the  scope  of  the 
agent's  authority.     While  it  remains  wholly  unperformed  and  simply 
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executory,  the  contract  is  brought  to  the  notice  of  the  principal.  Aft- 
erwards, tender  of  performance  is  made  by  the  opposite  party.  Will 
it  be  contended  that  the  principal  may  remain  silent,  and  join  the  op- 
posite contracting  party  in  performing  the  contract,  until,  from  change 
of  circumstances,  it  becomes  his  interest  to  repudiate  it,  and  that  he 
may  then  do  so  on  the  ground  of  want  of  authority  in  the  agent  to 
enter  into  the  agreement  ?  The  case  here  presented  does  not  differ, 
in  legal  effect,  from  the  one  supposed,  upon  the  facts  appearing  in 
the  record  before  us.  An  owner  in  the  company,  whose  relation  to 
it  may  be  found  by  the  jury  to  be  that  of  a  partner,  is  put  in  charge 
of  the  entire  business  of  the  firm.  His  acts- are  those  of  the  com- 
pany. His  authority  extends  to  the  making  of  just  such  contracts  as 
the  one  in  controversy.  He  has  not  only  notice  of  its  existence,  but 
voluntarily  enters  upon  its  performance,  and  continues  in  such  per- 
formance for  a  period  of  50  days.  All  these  things  come  within  the 
scope  of  his  authority.  The  agent,  then,  has  notice  of  the  contract, 
its  terms,  and  conditions,  and  of  the  tender  of  performance.  He  ac- 
cepts the  coal  as  delivered  on  the  contract  without  inquiring  into  the 
validity  of  the  written  agreement,  shutting  his  eyes  to  the  means  of 
knowledge  within  easy  reach.  The  law  applicable  to  such  facts  is 
that  notice  of  the  matters  aforesaid  to  the  agent  is  notice  to  the  com- 
pany, and  that  the  acts  of  the  agent  are  the  acts  of  the  company.  Upon 
such  a  state  of  facts,  and  after  such  long  silence,  the  company  can- 
not avail  itself  of  a  lack  of  authority  in  Bobinson  to  make  the  contract. 
The  rule  laid  down  in  Whart.  Ag.  §§  175-177,  is  that  the  princi- 
pal'is  bound  by  all  notices  coming  to  the  agent  relating  to  matters 
within  the  scope  of  his  agency,  when  such  notices  would  have  bound 
the  principal  if  given  directly  to  himself.  Mr.  Story  announces  the 
principle  that  notice  of  facts  to  an  agent  is  constructive  notice  thereof 
to  the  principal  himself  where  it  arises  from,  or  is  at  the  time  con- 
nected with,  the  subject-matter  of  the  agency.  He  puts  it  upon  the 
ground  that,  upon  general  principles  of  public  policy,  it  is  pre- 
sumed that  the  agent  has  communicated  such  facts  to  the  principal, 
and  if  he  does  not,  still  the  principal  having  intrusted  his  agent 
with  the  particular  business,  the  other  party  has  a  right  to  deem  his 
acts  and  knowledge  obligatory  upon  the  principal ;  otherwise  the  neg- 
ligence of  the  agent,  whether  designed  or  undesigned,  might  operate 
injuriously  to  the  rights  and  interests  of  such  party.  Story,  Ag. 
§  140.  This  court  has  held  that  notice  of  facts  to  an  agent,  where 
.  the  matter  is  within  the  scope  of  his  agency,  affects  the  principal, 
though  not  in  fact  communicated.  Union  G.  M.  Co.  v.  Rocky  Mt. 
NaU  Bank,  2  Colo.  565.  Another  rule  applicable  to  the  present  case 
is  that  notice  to  an  agent  is  notice  to  the  principal,  if  the  agent 
comes  to  the  knowledge  of  the  fact  while  he  is  concerned  for  the 
principal,  and  in  the  course  of  the  very  transaction  which  becomes 
the  subject  of  the  suit.  Uiern  v.  Mill,  IS  Ves  120 ;  E well's  Evans, 
Ag.  159. 
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Counsel  for  appellant  rely  upon  a  doctrine  laid  down  in  Story, 
Ag.  §  230  et  seq.,  to  the  effect  that  unless  the  ratification  by  a  princi- 
pal of  the  acts,  doings,  or  omissions  of  his  agent  be  made  with  full 
knowledge  of  all  the  circumstances  of  the  case,  it  will  not  be^obliga* 
tory  upon  him,  whether  the  principal's  want  of  knowledge  arises  from 
the  design;  concealment,  or  misrepresentations,  of  the  agent,  or  from 
his  own  innocent  inadvertence.  This  doctrine  may  be  applicable  to 
the  case  of  a  special  agency,  as  the  employment  of  an  agent  for  a 
single  transaction,  or  it  may  be  applicable  to  completed  transac- 
tions, but  it  is  not  applicable  to  executory  contracts,  involving  the 
features  of  the  present  case. 

Counsel  also  rely  upon  the  following  paragraph,  taken  from  the 
syllabus  of  the  case  of  Covibs  v.  Scott,  12  Allen,  493 : 

'* Ratification  of  the  unautliorized  acts  of  one  who  assumes  to  be  an  agent, 
In  order  to  rendei*  them  binding  upon  the  principal,  must  have  been  made 
with  full  knowledge  of  all  material  facts,  and  ignorance  of  such  facts, 
whether  it  arises  from  want  of  inquiry  by  the  principal  and  neglect  to  ascer- 
tain the  facts,  or  from  other  causes,  will  render  an  alleged  ratification  inef- 
fectual and  in  valid.  ** 

.  Upon  these  authorities  it  is  contended  that  the  acts  of  Wick  did  not 
operate  to  bind  the  company,  because  he  was,  at  the  time,  ignorant 
of  the  scope  of  Bobinson's  authority.  We  have  shown  why  such  ig- 
norance as  that  claimed  by  and  in  behalf  of  Mr.  Wick,  does  not  avail. 
It  was  voluntary  and  willful  ignorance,  where  the  means  of  knowledge 
was  at  hand.  It  was  in  a  case  wliere  the  person  contracting  to  fur- 
nish supplies  had  relied  upon  the  authority  of  an  agent  of  the  com- 
pany, who  had  been  permitted;  if  not  authorized,  to  act  generally  for 
the  company  in  relation  to  the  same  class  of  business,  the  company 
recognizing  his  acts  by  paying  the  bill3  so  contracted,' whereby  this 
party  was  misled  to  his  prejudice.  The  case  from  12  Allen  was  in 
relation  to  a  contract  to  procure  two  recruits,  and  to  secure  their  en- 
listment in  the  United  States  army.  It  was  that  of  a  special  agency, 
confined  to  a  single  transaction,  and  the  services  were  to  be  performed 
for  a  stipulated  consideration.  It  is  in  no  manner  analogous  to  the 
case  before  us.  Besides,  that  portion  of  the  syllabus  above  quoted 
does  not  truly  state  the  finding  of  the  court.  The  rule  announced 
was  that  the  ratification  of  a  past  and  completed  transaction,  into 
which  an  agent  has  entered  without  authority,  is  a  purely  voluntary  act 
on  the  part  of  the  principal,  and  no  duty  requires  him  to  make  in- 
quiries concerning  it.  But  the  case  further  holds  that  a  person  can- 
not be  willfully  ignorant,  or  purposely  shut  bis  eyes  to  means  of  in- 
formation within  his  own  possession  and  control,  and  thereby  escape 
the  consequences  of  the  ratification  of  unauthorized  acts  into  which 
he  has  deliberately  entered.  The  rule  was  confined  to  a  past  and 
completed  transaction,  not  to  an  executory  contract,  where  construct- 
ive notice  of  the  contract  was  brought  home  to  the  principal  before 
ratification.  The  company  had  constructive  knowledge  that  Bobinson 
v.lOp.no.8— 16 
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had  made  a  contract  with  Armstrong  for  supplies,  and  of  the  terms 
and  conditions  specified  therein,  before  any  steps  were  taken  to  per- 
form it,  either  by  Armstrong  or  Wick.  This  was  knowledge  of  all  the 
essential  facts  necessary  to  a  ratification  by  the  company.  The  com- 
pany failed  to  disavow  the  act  upon  discovery  of  the  existence  of  the 
contract,  and  for  an  unreasonable  length  of  time  after  the  plaintiff 
commenced  performance  on  his  part.  Such  long-continued  silence 
gives  rise  to  a  presumption  of  ratification  by  the  company.  Union 
G.  M.  Co.  V.  Rocky  Mt.  Nat.  Bank,  1  Colo.  531;  S.  C.  2  Colo. 
566. 

Another  view  of  the  case  maybe  predicated  upon  the  theory  of  Wick's 
relations  as  a  copartner  with  Higgins,  Otis,  Ayer,  and  other  members 
of  the  association.  He  was  sued  as  a  member  of  the  firm.  His 
ownership  therein  was  affirmatively  asserted  in  the  deposition  of 
Higgins,  and  it  was  not  positively  denied  by  Wick  himself.  Although 
not  one  of  the  original  members  of  the  association,  his  interest  at- 
tached before  going  to  Leadville.  When  asked,  by  defendant*'  coun- 
sel, who  composed  the  firm  or  association,  he  answered  by  giving  the 
names  of  those  who  were  members  "in  the  early  part  of  '79."  This 
answer  evidently  referred  to  the  original  members  of  the  association. 
Being  asked  by  plaintiff's  counsel,  on  cross-examination,  whether 
there  was  an  association  of  individuals,  of  which  he  was  a  member, 
formed  for  the  purpose  of  transacting  business  in  Lake  county  under 
the  name  of  the  "American  Smelting  Company,"  he  answered :  "There 
was  an  association  known  as  the  'American  Smelting  Company,'  in 
which  I  had  a  conditional  interest."  What  the  condition  was  he  does 
not  state,  nor  was  there  anything  in  the  testimony  to  show  that  his 
interest  did  not  constitute  him  a  member  of  the  company. 

On  the  other  hand,  Mr.  Higgins'  testimony  tends  strongly  to  show 
that  Mr.  Wick  was  a  member.  Mr.  Higgins  stated  in  his  deposition 
that,  upon  the  completion  of  the  smelter  by  Robinson,  "Mr.  Wick, 
being  an  owner  in  our  concern,  went  out  to  take  general  charge." 
Upon  the  testimony  the  jury  may  have  found  his  relations  to  the  com- 
pany to  have  been  both  that  of  proprietor  and  general  manager.  As 
a  member  of  the  partnership,  he  would  be  chargeable  with  notice  of 
the  appointment  of  his  agent  Bobinson,  and  of  the  scope  of  his  agency. 
He  would,  consequently,  be  estopped  from  pleading  his  ignorance  of 
Robinson's  authority  as  an  excuse  for  the  course  pursued  by  him  in 
so  long  treating  the  contract  as  a  valid  one.  Having  plenary  pow- 
ers in  such  matters,  both  as  principal  and  agent,  his  acts  in  carrying 
out  or  performing  the  contract  would  be  equivalent  to  an  adoption  of 
it.  Its  adoption  by  Wick  would  have  validated  it  to  the  same  extent 
as  if  originally  signed  by  his  own  hand  instead  of  the  hand  of  Bobin- 
son. Under  the  same  view  of  Wick's  relations  to  the  company,  his 
acts  would  amount  to  a  ratification  of  the  contract,  and  be  equally 
binding  upon  the  company.  The  objection  madeto  the  quality  of  the 
charcoal  which  was  being  delivered  under  the  contract  at  the  time  of 
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Wick's  refusal  to  receive  any  more  thereon  does  not  appear  to  be  sup- 
ported  by  the  evidence;  hence  this  ground  of  repudiation  cannot  be 
sustained. 

The  foregoing  views  are  supported  by  the  following  rules  and  cita- 
tions :  "If  one  partner  enter  into  a  transaction  with  third  persons, 
within  the  scope  of  the  partnership  business,  all  members  of  the  firm 
are  bound.  Pars.  Partn.  219.  Every  member  of  an  ordinary  part- 
nership is  its  general  agent  for  the  transaction  of  its  business  in  tbe 
ordinary  way,  and  the  firm  is  responsible  for  whatever  is  done  by 
any  of  the  partners,  when  acting  for  the  firm  within  the  limits  of  the 
authority  conferred  by  the  nature  of  the  business  it  carries  on.  The 
principal  is  bound  by  the  ratification  or  adoption  of  transactions  by 
his  agent,  if  the  agent  had  tbe  authority  to  do  the  thing  which  he  rat- 
ified or  adopted.  Whitehead  v.  Wells,  29  Ark.  99;  Irwin's  Appeal, 
35  Pa.  St.  296;  Palmer  v.  Cheney,  35  Iowa,  281 ;  Ewell's  Evans,  Ag. 
55.  The  supreme  court  of  Alabama  says:  "Both  principal  and  the 
agent  may  ratify  acts  of  an  unathorized  person,  and  the  principal  is 
bound  by  the  ratification  or  adoption  of  its  agent  if  the  ageut  had  au- 
thority to  do  the  thing  which  he  ratified  or  adopted.  Mound  City 
Mut.  Life  Ins.  Co,  v.  Huth,  49  Ala.  539.  The  distinction  made  be- 
tween ordinary  partnerships  and  mining  partnerships  does  not  inter- 
fere with  the  above  principles  in  their  application  to  the  present  case. 

The  objection  urged  by  appellant  to  the  third  instruction  given 
on  the  .part  of  appellee  cannot  be  sustained,  since  the  instruction 
contains  no  fatal  error.  It  is  true  the  instruction  is  inartificially 
framed,  but  the  propositions  of  law  contained  therein  are  substan- 
tially correct.  The  first  proposition  is  based  upon  the  theory  that  the 
defendants  "authorized  or  permitted"  their  agent  Robinson  to  act  gen- 
erally for  them  in  and  about  their  business  in  and  about  Leadville, 
and  that,  acting  under  such  authority,  he  made  the  contract  in  ques* 
tion,  and  deposited  it  in  a  proper  place  in  the  office  of  the  company. 

The  jury  is  then  informed  that  if  such  be  the  facts,  and  that  the 
company  proceeded  through  their  agent  Wick,  without  objection,  to 
perform  the  contract  on  its  part,  they  may  find  either  an  original  au- 
thority in  the  agent  or  a  ratification  by  the  principal.  The  second 
proposition  relates  wholly  to  a  ratification  of  the  act  of  the  agent 
Bobinson  by  the  company,  after  full  information  through  Wick  of  the 
existence  of  the  contract.  This  proposition  is,  that  if  defendants, 
through  Wick,  after  being  fully  informed  of  the  making  of  the  con- 
tract proceeded  to  acknowledge  its  validity,  and  to  act  under  it  by 
receiving  and  paying  for  the  coal  as  delivered,  the  jury  may  conclude 
from  such  transactions  that  the  company  ratified  the  Contract.  The 
legal  propositions  here  laid  down  do  not  seem  to  be  in  conflict  with  the 
views  which  we  have  advanced,  nor  with  the  authorities  cited  in  sup- 
port thereof. 

The  remaining  questions  presented  by  the  record  are  of  minor  im- 
portance, and  may  be  briefly  disposed  of. 
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The  second  and  tenth  assignments  of  error  relate  to  the  measure 
of  damages,  and  involve  one  interrogatory  and  one  instruction  to  the 
jury.  The  plaintiff  was  asked  upon  the  witness  stand  the  following 
question:  "Mr.  Armstrong,  what  was  the  market  price  of  charcoal 
on  the  nineteenth  day  of  June,  1879?*'  The  objection  made  at  the 
time  was  a  general  one.  The  specific  point  now  made  is  that  the 
inquiry  was  not  limited  to  some  place  in  particular.  Had  this  ob- 
jection been  made  at  the  time,  it  is  probable  that  the  question  would 
have  been  changed  so  as  to  obviate  the  objection  raised. 

A  similar  objection  was  made  to  the  second  instruction.  It  lays 
down  the  rule  of  damages  in  case  the  jury  find  for  the  plaintiff  to  be 
the  difference  between  the  contract  price  and  the  market  value  of 
charcoal  at  the  time  the  defendants  refused  to  carry  out  the  contract. 
That  the  element  of  place  was  not  mentioned  in  the  question  to  the 
witness,  and  in  the  instruction  to  the  jury,  cannot  be  held  to  be  er- 
ror in  the  present  case,  for  the  reason  that  no  other  market  place 
than  Leadville  was  referred  to  in  the  trial  of  the  cause.  It  was 
therefore  impossible  for  the  jury  to  have  misunderstood  to  what  place 
the  testimony  and  the  instruction  referred.  We  are  also  of  opinion 
that  the  rule  of  damages  laid  down  by  the  court  was  correct. 

The  fourth  assignment  of  error  relied  upon  was  the  overruling  by 
the  court  of  appellants'  objection  to  the  question  propounded  to  the 
witness  Gerrish  requiring  him  to  state  whether,  during  the  time  the 
coal  was  being  delivered  and  used  at  the  furnace,  he  heard  any  ob- 
jections made  to  its  quality.  The  answer  to  the  question  was,  "None 
whatever."  It  is  argued  that  this  answer.was  misleading  to  the  jury 
because  no  relations  existed  between  appellants  and  the  witness  Ger- 
rish which  required  appellants  to  complain  to  him  or  in  his  presence 
of  the  charcoal.  The  question  appears  to  have  been  a  proper  one, 
considering  the  qualifications  and  opportunities  of  the  witness  to 
judge  of  the  quality  of  the  coal  delivered.  The  testimony  of  Mr.  Ger- 
rish shows  that  he  was  employed  as  an  expert  in  the  works  to  assist 
Bobinson  in  getting  them  properly  started;  that  he  was  familiar  with 
the  smelting  of  ores;  was  by  profession  a  metallurgist,  having  had, 
as  he  states,  a  good  many  years'  experience  in  smelting  ores  with  the 
use  of  charcoal;  and  that  the  duties  imposed  on  him  by  the  appel- 
lants were  to  instruct  the  men  how  to  mix  the  ores  and  coal  to  make 
it  burn,  and  how  to  prepare  their  furnace  in  order  to  make  it  run. 
In  reference  to  this  process  of  smelting  by  the  use  of  charcoal  he 
states  that  he  was  the  first  to  introduce  it  into  Leadville.  It  also 
appears  from  the  testimony  of  this  witness  that  he  was  in  the  employ 
of  the  appellants  a  sufliicient  length  of  time  to  be  able  to  judge  of  the 
character  of  the  charcoal  being  delivered  by  Mr.  Armstrong.  In  ad- 
dition to  answering  the  question  that  he  heard  no  objection  whatever 
to  the  coal  deliveied  by  Armstrong,  he  said  he  had  remarked,  on  see- 
ing some  of  the  coal  delivered,  that  it  was  the  best  charcoal  he  ever 
saw  burned  in  pits,  and  that  he  heard  no  complaint  from  Bobinson. 
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Another  objection  is  that  the  question  referred  siinply  to  the  char- 
acter and  quality  of  the  coal  being  delivered,  whereas  the  testimony 
shows  that  it  was  also  to  be  free  from  stones  and  dirt.  The  contract 
was  in  writing,  and  in  reference  to  the  character  and  quality  of  the 
charcoal  it  merely  says  that  the  appellee  was  to  deliver  "75,000 
bushels  of  well-burned  charcoal." 

The  eighth  assignment  questions  the  correctness  of  an  instruction 
given  by  the  court  upon  its  own  motion  relating  to  the  allowance  of 
interest  upon  the  sum  admitted  to  be  due  the  appellee  at  the  time 
of  the  refusal  to  receive  any  more  coal  upon  the  contract.  The  jury 
were  instructed  to  allow  interest  at  the  rate  of  10  per  cent,  per  annum 
upon  the  sum  of  $^85.47,  admitted  to  be  due  appellee,  but  not  to  al- 
low interest  on  the  sum  contested,  if  they  should  find  the  appellee 
entitled  to  any  other  or  further  sum  of  damages.  This  assignment 
is  considered  in  connection  with  the  sixth  assignment  of  errors,  which 
latter  assignment  relates  to  an  instraction  prayed  for  by  appellants 
and  refused  by  the  court.  The  latter  instruction  asked  the  court  to 
instruct  the  jury  that  if  the  appellants,  before  suit  brought,  had  tend- 
ered the  sum  of  $485.47,  without  any  restrictions,  in  payment  of  the 
amount  then  due  appellee  for  charcoal  delivered,  and  that  he  refused 
to  receive  it,  no  interest  should  be  allowed  upon  such  sum.  •  We  have 
considered  the  evidence  relating  to  the  tender;  and  the  testimony  of 
defendant  Wick,  alone,  shows  that  no  unconditional  tender  was  made. 
There  was  therefore  no  error  in  giving  the  appellee's  instruction,  or 
in  refusing  that  prayed  for  by  appellants. 

We  have  examined  all  the  errors  assigned,  and  find  none  of  suffi- 
cient importance  to  justify  a  reversal.     The  judgment  is  affirmed. 


(9  Colo.  29) 

Randolph  and  another,  Adm'r,  etc.,  v.  Helps  and  others. 
Filed  February  26,  1886. 

1.  Lakdlord  AisTD  Tenant— Leabb— Provision  for  Payment  in  Case  op  Sale 

—SlTRRBNIJBR. 

A  provision  In  a  lease  looking  to  the  payment  for  the  improvements  made 
by  the  lessor,  in  c&se  of  sale,  does  not  necessarily  imply  a  surrender  of  the 
lease  in  such  an  evenc. 

2.  Contract— Written  Contract— Construction— Rule. 

Where  the  words  of  a  contract  are  free  from  ambiguity  in  themselves,  and 
no  doubt  or  difficulty  arises  as  to  their  meaning  or  application,  they  are  to  be 
construed  and  applied  in  their  plain  and  general  acceptation. 
S.  Same— Evidence — PAROii  Evcdence — Written  Instrument. 

Parol  evidence  is  admissible  to  explain  or  apply  the  writing,  but  not  to  add 
to  or  vary  its  terms. 

Error  to  district  court  Boulder  county. 

Tde  complaint  alleges  that  on  October  6, 1881,  William  Stimson 
was  the  owner  in  fee- of  S.  W.  J,  section  21,  township  1  8.,  range 
70  W.,  in  the  county  of  Boulder,  Colorado;  that  on  said  day  he 
leased  the  same  to  the  defendants  for  the  purpose  of  mining  for  coal, 
and  defendants  took  possession  of  the  same ;  that  by  the  terms  of  the 
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lease  it  was  provided  that  if  said  Stimson  should  sell  the  leased 
premises  during  the  term  of  the  lease,  the  said  Stimson  should  pay 
to  the  defendants  the  value  of  all  improvements  placed  upon  said 
premises,  and  that  the  defendants  should  deliver  up  said  premises 
to  said  Stimson  or  his  vendee,  and  that  the  term  of  the  lease  should 
then  terminate;  that  said  Stimson  sold  the  premises  leased  June  7, 
1882,  to  the  plaintiff;  that  he  immediately  gave  notice  thereof  to  the 
defendants,  and  offered  to  make  the  appraisement  called  for  by  the 
terms  of  the  lease,  and  to  pay  to  defendants  the  value  of  the  im- 
provements made  by  them;  that  the  defendants  refused  to  receive 
the  value  of  their  improvements  and  refused  to  surrender  up  the 
possession  of  the  premises,  either  to  Stimson  or  to  the  plaintiff,  his 
grantee;  that  the  value  of  his  improvements  is  $200;  that  the  said 
Stimson  and  the  plaintiff  are  willing  and  offer  to  pay  for  the  same; 
that  both  Stimson  and  the  plaintiff  have  demanded,  in  writing,  of 
the  defendants,  the  possession  of  the  said  premises,  but  defendants 
refuse  to  deliver  possession  of  the  same,  and  unlawfully  hold  over,  con- 
trary to  the  statute;  that  the  use  and  occupation  of  the  said  premises 
is  of  the  monthly  value  of  $100;  that  plaintiff  is  damaged  by  the  de- 
tention $100  per  month.  Plaintiff  prays  for  judgment  for  the  resti- 
tution of  the  premises,  for  $2,000  for  use  and  occupation  thereof,  for 
damages,  and  for  costs  of  suit.  The  answer  admits  the  ownership  of 
Stimson,  and  the  leasing  of  the  premises  as  alleged  in  the  complaint; 
admits  that  defendants  took  possession  of  the  same,  and  alleges  that 
the  lease  was  in  writing;  denies  that  they  ever  entered  into  a  lease 
with  a  provision  for  a  forfeiture  in  case  the  lessor  should  sell  the 
premises,  or  into  any  lease  containing  the  stipulations  as  alleged  by 
the  plaintiff;  that  the  term  of  existence  of  said  lease  was  not  con- 
tingent on  the  sale  of  the  premises  by  the  lessor,  and  that  no  sale  au- 
thorized the  plaintiff  to  obtain  possession  of  the  premises,  and  the 
lease  was  never  so  understood  by  the  parties  thereto.  *  *  *  Repli- 
cation by  the  plaintiff.     Trial  to  the  court,  and  judgment  of  nonsuit. 

R.  H.  Whitely,  Wright  d'  Griffin  and  R.  D.  Thompson  for  plaintiffs 
in  error.  , 

G.  Berkley,  for  defendants  in  error. 

Elbert,  J.  The  complaint  alleges  "that  by  the  terms  of  the  lease 
it  was  provided  that,  if  Stimson  should  sell  the  leased  premises  dur- 
ing the  term  of  the  lease,  the  said  Stimson  should  pay  to  the  defend- 
ants the  value  of  all  improvements  placed  upon  the  premises,  and 
that  the  defendants  should  deliver  up  the  premises  to  Stimson,  or 
his  vendee,  and  that  the  term  of  the  lease  should  then  terminate.*' 
The  only  provision  of  the  lease  pertaining  to  this  issue  is  as  follows : 

"  And  it  is  further  stipulated  and  agreed  by  the  second  party  that  if  the  first 
party  should  sell  or  dispose  of  his  interest  in  said  premises,  said  first  party 
shall  pay  to  said  second  party  the  appraised  value  of  all  the  improvements  of 
said  second  party  on  said  premises,  and,  in  the  event  of  said  appraisement, 
each  of  the  two  parties  to  this  contract  are  to  appoint  a  disinterested  man; 
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and  if  said  two  men  cannot  agree  on  the  price  of  said  improvements,  said  two 
men  are  to  choose  a  third  man,  and  a  decision  of  a  majority  of  said  three  men 
is  to  be  the  price  of  said  improvements." 

Construing  this  provision  according  to  the  settled  rules  applicable 
to  the  case, — collecting  the  intention  from  the  context  and  words 
used, — it  cannot  be  said  that  it  was  agreed  between  the  contracting 
parties  that  the  lease  was  to  terminate  upon  the  sale  of  the  leased 
prenaises  by  the  lessor.  We  find,  by  its  terms,  a  plain  and  unam- 
biguous provision  for  the  appraisement  of  the  improvements  on  the 
leased  premises  in  case  of  sale,  and  for  the  payment  of  the  appraised 
value  by  the  lessor;  but  there  is  nothing  in  its  terms  to  the  effect  that 
the  lessees,  in  case  of  sale,  shall  deliver  up  the  premises  to  Stimson 
or  his  vendee,  or  that  the  term  of  the  lease  shall  terminate.  If  such 
was  the  intention  of  the  contracting  parties,  they  did  not  express  it 
in  their  written  contract;  nor  is  there  any  attempt  to  express  such 
an  agreement.  It  is  not  the  case  of  an  imperfect  expression  of  in- 
tention, but  one  of  entire  omission,  if  the  intention  existed.  Pay- 
ment for  the  improvements  in  case  of  sale  may  seem  unusual,  with- 
out surrender  of  the  lease,  but  we  cannot  say  that  a  surrender  is  nec- 
essarily implied  from  such  a  provision.  Some  very  different  consid- 
eration, known  to  the  parties  and  unknown  to  us,  may  have  influ- 
enced them.  We  cannot  proceed  upon  conjecture,  and  by  implica- 
tion add  a  provision  to  the  lease  which  defeats  the  leasehold  estate 
granted  by  its  express  terms.  On  its  face,  it  is  an  entire  contract, 
and  purports  to  express  fully  the  intention  of  the  parties. 

On  the  trial  below  "the  plaintiff  offered  to  prove,  in  support  of  the 
lease,  that  the  declared  intention  of  the  parties  at  the  time,  in  using 
the  language  set  forth  in  the  lease,  was  that  upon  a  sale  of  the  prop- 
erty by  Stimson  the  possession  was  to  be  delivered  to  Stimson,  or  his 
vendee. "  The  language  of  the  offer,  taken  in  connection  with  the  terms 
of  the  provision,  leaves  it  in  doubt  whether  the  purpose  was  to  ex- 
plain the  language  used  in  the  lease,  or  to  show  a  contemporaneous 
parol  understanding.  It  was  not  admissible  for  either  purpose  in  this 
case.  It  is  a  familiar  rule  that  extrinsic  evidence  is  not  admissible, 
either  to  contradict,  add  to,  subtract  from,  or  vary  the  terms  of  a 
written  instrument.  The  rule  applies  with  greater  force  to  all  agree- 
ments required  by  the  statute  of  frauds  to  be  in  writing;  but,  as  the 
effect  of  a  defeasance  is  claimed  for  the  provision,  we  apply  the  rule 
as  to  a  writing  not  within  the  statute  of  frauds  and  say:  (1)  Where 
the  words  of  the  contract  are  free  from  ambiguity  in  themselves,  and 
no  doubt  or  difficulty  arises  as  to  their  meaning  or  application,  they 
are  to  be  construed  and  applied  in  their  plain  and  general  acceptation. 
Written  instruments  would  be  of  but  little  value  if  evidence  dehors 
were  admissible  to  show  an  intention  different  from  the  plain  intention 
expressed  by  unambiguous  words.  The  language  of  a  contract  is  the 
agreed  repository  of  the  intention  of  the  parties,  and  from  it,  when 
free  from  ambiguity,  they  cannot  be  allowed  to  appeal  to  the  less  cer- 
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tain  testimony  of  witnesses.  2  Phil.  Ev.  *634.  (2)  All  oral  nego- 
tiations or  stipulations  between  the  parties  which  preceded  or  ac- 
companied the  execution  of  the  instrument  are  to  be  regarded  as 
merged  in  it«  and  the  latter  is  to  be  treated  as  the  exclusive  medium 
of  ascertaining  the  agreement  to  which  the  contractors  bound  them- 
selves. Parol  evidence  is  admissible  to  explain  and  apply  the  writ- 
ing, but  not  to  add  to  it  or  vary  its  terms.  2  Phil.  Ev.  *666,  *667. 
In  a  direct  proceeding  for  that  purpose,  upon  a  proper  and  sufiBcient 
showing,  a  court  of  equity  has  the  power  to  reform  this  instrument 
in  case  of  fraud  or  mistake,  but,  until  so  reformed,  it  must  stand  as 
the  agreement  of  the  parties,  and  be  interpreted  by  the  plain  lan- 
guage which  they  have  used. 

The  judgment  of  the  court  below  is  affirmed. 


(9  Colo.  CO) 

Campbell,  Intervenor,  and  others  v.  Colorado  Coal  &  Iron  Co. 
Filed  March  1, 1886. 

1.  Partners— Business  Carried  on  in  Separate  Places  by  Same  Parties- 

Effect  IN  Law. 

The  fact  that  the  same  parties  were  carrying:  on  business  as  partners  in  two 
different  places,  and  under  different  partnership  names,  does  not  prevent  their 
being  considered  in  law  but  a  single  partnership. 

2.  Assignment  for  Benefit  of  Creditors— Property  Outside  of  State. 

Voluntary  assignments  for  the  benefit  of  creditors,  which  are  valid  in  the 
state  where  the  debtors  reside,  affect  generally  the  debtors'  personal  property 
the  sitiLs  of  which  is  in  other  states. 
8.  Same— Colorado  Assignment  Law— Word  "Estate." 

The  word  **  estate"  used  in  section  68  of  the  General  Statutes  means  all  of  the 
debtors'  property,  both  real  and  personal,  not  exempt  from  execution,  and 
hence  the  statute  was  designed  by  the  legislature  to  cover  general  assignments. 
4.  Same— Preferences  and  Partial  Assignments. 

Section  68  of  the  General  Statutes  should  not  be  construed  as  prohibiting  or 
interfering  with  the  making  of  partial  assignments. 
6.  Same— Effect  of  Assigning  Debtors'  Making  Prior  Instruments  of  Con- 
veyance. 

The  fact  that  an  insolvent  debtor  clearly  attempts  to  evade  the  statute  by 
preferring  certain  creditors  in  separate  transfers  or  instruments  conveying 
portions  of  his  property  at  or  about  the  time  he  makes  a  general  assignment 
may  be  a  reason  for  avoiding  the  preferences  so  given,  but  not  for  declaring 
the  assignment  itself  invalid. 
6.  Same— Effect  of  One  Debtor  Being  a  Partner  in  a  Creditor  Firm. 

The  fact  that  one  of  the  creditor  beneficiaries  of  an  assigment  is  a  firm  of 
which  one  of  the  assigning  debtors  is  a  member  will  not  dfefeat  the  assign- 
ment. 

Error  to  superior  court,  city  of  Denver.  On  petition  for  rehear- 
ing.    See  S.  C.  7  Pac.  Eep.  291. 

The  cause  was  tried  upon  an  agreed  statement  of  facts.  This  state- 
ment is,  in  birief ,  as  follows : 

Ferdinand  Jensen  and  William  M.  Bliss  were  engaged  as  partners  in  mer- 
cantile business  at  Denver,  Colorado,  and  Dead  wood,  Dakota.  The  firm 
name,  at  the  former  place,  was  Jensen,  Bliss  &  Co.;  at  the  latter,  it  was  Jen- 
sen &  Bliss.  At  the  hour  of  7  o'clock  p.  m.,  October  1,  1884,  Jensen,  Bliss 
&  Co.  made  an  assignment  of  certain  claims,  demands,  notes,  and  accounts. 
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aggregating  in  value  about  $13,500,  to  one  Metcalf,  for  the  purpose  of  pay- 
ing or  securing  a  bona  fide  firm  indebtedness  of  $20,000.  At  the  same  time, 
and  for  a  like  purpose.  Bliss  also  executed  to  Metcalf  a  trust  deed  upon  cer- 
tain realty,  the  title  of  which  was  in  the  former's  name  alone.  At  the  hour 
of  9  p.  H.  of  the  said  October  1st  the  firm  executed  and  delivered  to  R.  A. 
Campbell,  as  assignee,  an  assignment  of  all  the  paitnership  property,  "of 
every  name  and  nature  within  the  state  of  Colorado,"  for  the  equal  benefit 
"of  each  and  every  of  our  creditors  in  both  branches  of  our  said  business  and 
everywhere."  Prior  to  this,  and  about  September  20,  1884,  the  attorney  of 
the  firm  was  directed  to  draw  both  of  said  assignments.  The  one  to  Metcalf 
was  prepared  by  said  attorney  on  said  September  20th,  and  the  other  four 
days  later,  to- wit,  September  24th.  On  the  twenty-ninth  day  of  September, 
without  the  knowledge  of  Metcalf,  an  entr^  was  made  upon  the  books  of  the 
firm  of  the  transfer  to  him  of  the  choses  in  action  mentioned  in  the  written 
assignment  made  for  his  benefit.  At  the  time  of  the  assignment  to  him, 
Metcalf  knew  that  the  assignment  to  Campbell  was  about  to  be  made;  but 
the  assignee,  Campbell,  was  ignorant,  when  he  accepted  the  trust,  of  the  Met- 
calf transaction.  On  the  second  and  fourth  days  of  October,  1884,  the  firm 
of  Jensen  &>  Bliss  executed  and  delivered  mortgages  to  certain  of  their  Dead- 
wood  creditors  upon  their  Deadwood  property.  Though  the  nature  of  this 
property  is  not  specifically  stated  in  the  record,  yet  we  are  sufficiently  advised 
to  say  that  a  large  part  of  it  was  personalty.  During  all  of  the  preceding 
transactions,  both  nominal  firms  were  insolvent.  November  8th  following, 
plaintiff,  the  Colorado  Coal  &  Iron  Company,  being  a  bona  flde  creditor  of 
Jensen,  Bliss  <&  Co.,  brought  an  action  against  the  firm  for  the  amount* of  its 
claim,  and  caused  a  writ  of  attachment  to  be  levied  upoii  the  property  in  the 
hands  of  Campbell  as  assignee.  The  latter  intervened  in  this  attachment 
proceed iiig,  claiming  the  property  by  virtue  of  the  assignment  aforesaid. 

Judgment  was  rendered  against  the  intervener,  and  in  favor  of 
plaintiff,  whereupon  the  former  sued  out  this  writ  of  error.  The 
principal  question  presented  for  determination  related  to  the  validity, 
under  all  the  foregoing  circumstances,  of  the  assignment  to  Camp- 
bell.. 

E,  0.  Wolcott,  A.  E.  Pattison,  and  J.  F.  Vaile,  for  plaintiffs  in 
error. 

J.  D.  Thompson  and  J.  AT.  IValdron,  for  defendant  in  error. 

Helm,  J.  We  are  now  satisfied  that  upon  one  of  the  material 
qnestions  considered  in  the  opinion  of  the  court,  written  by  myself, 
and  filed  in  this  cause,  an  erroneous  conclusion  was  reached.  That 
opinion  is  accordingly  withdrawn.  The  views  therein  expressed 
which  are  still  adhered  to,  as  well  as  those  resulting  from  our  further 
investigation  upon  this  rehearing,  are  embodied  in  the  following 
opinion,  which  will  be  substituted  therefor. 

1.  Since  the  persons  constituting  both  the  firms  mentioned  in  the 
agreed  statement  were  the  same,  and  they  were  engaged  in  carrying 
on  the  same  business  in  both  places,  there  was  in  law  but  a  single 
partnership.  The  fact  that  there  were  two  partnership  names  is  of 
no  importance,  and  "the  assets  of  both  nominal  firms  are  equally  ap- 
plicable to  the. payment  of  all  the  creditors."  In  re  Williama,  3 
Woods,  493,  and  authorities  there  cited.  We  shall,  therefore.  In 
the  discussion  of  this  case,  adopt  the  theory  that  there  was  but  a 
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single  partnership,  which  was  engaged  in  business  at  the  two  places 
mentioned;  and  that  the  Colorado  creditors  and  the  Dakota  credit- 
ors were  equally  interested  in  the  partnership  assets,  whether  at 
Denver  or  Dead  wood. 

2.  It  may  be  considered  a  settled  doctrine  that  voluntary  assign- 
ments for  the  benefit  of  creditors  which  are  valid  in  the  state  where 
the  owners  reside,  will  be  held  to  pass  personal  property  included, 
the  situs  of  which  is  in  other  states.  The  assignees  take  title  there- 
to unembarrassed  by  the  claims  of  creditors,  residing  where  the 
property  is  situate,  who  have  not  obtained  a  prior  lien  by  levy  of  at- 
tachment or  other  process.  We  are  not  here  concerned  with  the 
qualification  of  this  doctrine  recognized  by  some  of  the  decisions,  where 
the  "foreign  assignment  is  repugnant  to  the  policy  or  laws  of  the 
state  in  which  domestic  creditors  have  attached  property  located 
therein."  It  follows  from  the  foregoing  propositions  of  law  that 
Jensen,  Bliss  &  Go.  might  have  included  in  the  assignment  to  Camp- 
bell their  Dakota  personal  property  also.  In  view  of  this  fact, 
and  of  the  matters  set  forth  in  the  agreed  statement,  we  proceed 
to  briefly  examine  the  law  governing  assignments  for  the  benefit  of 
creditors  in  Colorado. 

3.  Section  68,  Gen.  St.,  reads  as  follows: 

"Whenever  any  person  or  corporation  shall  hereafter  make  an  assignment 
of  his  or  its  estate  for  the  benefit  of  creditoi*s,  the  assignee  named  in  the  deed 
of  assignment,  appointed  or  selected,  shall  be  requir^  to  pay  in  full,  from 
the  proceeds  of  the  estate,  all  moneys  bona  fide  due  to  the  servants,  laborers, 
and  employes  of  such  assignor  for  their  wages  accruingduring  the  six  months 
next  preceding  the  date  of  such  assignment,  but  to  exceed,  in  no  event,  the 
sum  of  fifty  dollars  to  any  one  pei'son  then  remaining  unpaid.  All  the  resi- 
due of  the  proceeds  of  such  estate  sliall  be  distributed  ratably  among  ail  cred- 
itors, and  any  preference  of  one  creditor  over  another,  except  as  above  al- 
lowed, shall  be  entirely  null  and  void,  anything  in  the  deed  of  assignment  to 
Ihe  contrary  notwithstanding." 

We  think  that  the  word  "estate,"  used  in  this  statute,  means  all  of 
the  debtor's  property,  both  real  and  personal,  not  exempt  from  exe- 
cution, and  hence  that  the  statute  was  designed  by  the  legislature  to 
cover  general  assignments.  We  are  satisfied  that  in  this  respect  no 
distinction  can  fairly  be  drawn  between  section  68  and  the  statutes 
of  other  states  on  the  subject,  wherein  the  expression  "general  as- 
signment" occurs.  Therefore,  in  our  judgment,  an  important  ques- 
tion presented  is,  are  partial  assignments  prohibited  or  interfered 
with  by  this  provision  ?  To  satisfactorily  answer  the  foregoing  ques- 
tion it  is  necessary  for  us  to  look  beyond  the  statute,  and  consider 
the  common  law.  We  use  the  term  "common  law"  in  its  broader 
sense,  as  including  those  doctrines  of  equity  jurisprudence  which 
have  not  been  expressed  in  legislative  enactments. 

4.  A  fundamental  principle  underlying  this  subject  is,  that,  so  long 
as  the  debtor  retains  dominion  over  bis  property,  in  the  absence  of 
statute  and  of  fraud,  he  may  do  with  it  as  he  pleases.     He  may 
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transfer  the  whole  of  his  estate  in  payment  or  in  security  of  a  single 
bona  fide  debt.  He  may  assign,  mortgage,  or  otherwise  incumber  his 
estate,  or  a  part  thereof,  in  favor  of  some  of  his  creditors,  excluding 
the  rest ;  or  he  may  make  an  assignment  for  the  benefit  of  all  his 
creditors,  and  therein  give  preferences  to  a  selected  few.  It  is  only 
when,  either  by  a  general  assignment  or  otherwise,  the  debtor  has 
parted  with  the  dominion  over  his  property,  that,  in  the  absence  of 
statute  or  fraud,  the  foregoing  privilege  is  forfeited.  Bur.  Assign. 
(3d  Ed.)  §§  160,  161,  and  cases  cited;  Lampson  v.  Arnold^  19  Iowa, 
479,  and  cases  cited;  Worman  v.  Wolf ersher get' s  Ex'ra,  19  Pa.  St. 
59;  2  Kent,  Comm.  (12th  Ed.)  532,  and  cases  cited,  as  to  assign- 
ments. While,  at  first,  this  common-law  doctrine  may  seem  some- 
what inequitable,  yet  upon  reflection  it  clearly  appears  to  be  sup- 
ported by  at  least  one  consideration  of  the  most  weighty  import.  To 
hold  that  debtors  may  not  give  preferences  among  their  bona  fide 
creditors,  so  long  as  they  control  their  property,  would  greatly  em- 
barrass the  transaction  of  nearly  all  kinds  of  business.  8ome  of  the 
authorities  go  so  far  as  to  say  that  such  a  rule  would  prevent  the  car- 
rying on  of  business  altogether.  "While  a  man  retains  dominion  of 
his  property,  he  may  incumber  and  convey  it  as  he  pleases,  if  not 
directly  forbidden  by  law,  and  prefer  such  creditors,  by  payment  or 
transfer,  as  he  chooses;  and  if  it  were  not  so,  an  individual  could  not 
get  along  in  his  business."  Blakey's  Appeal,  7  Pa.  St.  449.  "If, 
while  a  man  retains  his  property  in  his  own  hands,  the  right  of  giv- 
ing preferences  should  be  denied,  he  would  so  far  lose  the  dominion 
over  his  own  that  he  could  not  ^^y  anybody,  because  whoever  he  paid 
would  receive  a  preference."  Tillou  v.  Britton,  9  N.  J.  Law,  120. 
"Any  enactment  which  takes  away  the  right  of  a  debtor  to  prefer 
them  [creditors]  would  produce  a  sudden  change,  so  extensive  in  all 
business  transactions  that  its  policy  is  somewhat  questionable." 
Worman  v.  Wolfersbergers  Ex  rs,  supra. 

Recurring  to  the  question  already  propounded :  Does  the  statute 
under  consideration  so  far  change  the  foregoing  common-law  princi- 
ple as  to  prohibit  preferences  in  favor  of  chosen  creditors  by  means 
of  partial  assignments  ?  If  the  expression  "his  or  its  estate, ".  therein 
contained,  means,  as  we  have  concluded  it  does,  all  of  the  debtor's 
property  not  exempt  from  execution,  then  the  statute  may  read: 
"Whenever  any  person  or  corporation  shall  hereafter  make  a  gen- 
eral assignment  of  his  or  its  estate  for  the  benefit  of  creditors,"  etc. 
The  general  rule  is  that  statutes  in  derogation  of  the  common  law  are 
to  be  strictly  construed.  Certainly  a  proper  regard  for  this  rule  for- 
bids the  enlargement  of  a  statute  by  construction,  so  as  to  include 
common-law  principles  not  clearly  within  its  language  or  spirit.  In 
so  far  as  the  section  before  us  prohibits  preferences  in  general  as- 
signments, it  unquestionably  modifies  and  restricts  the  common  law; 
but  if  the  legislature  had  intended  to  further  change  the  common 
law,  and  deny  preferences  through  partial  assignments,  it  should 
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have  said  so,  as  like  bodies  elsewhere  have  done,  in  unequivocal  lan- 
guage. The  courts  should  not  have  been  left  to  infer  this  meaning 
from  tlie  expression  used. 

In  Iowa  a  statute  reading  as  follows,  "No  general  assignment  of 
property  by  an  insolvent,  or  in  contemplation  of  insolvency,  for  the 
benefit  of  creditors  of  the  assignor  shall  be  valid  unless  it  be  made 
for  the  benefit  of  all  his  creditors  in  proportion  to  the  amount  of  their 
respective  claims," — was  held  not  to  inhibit  the  making  of  partial 
assignments.  The  court  say:  "Nor  does  the  statute  prohibit  or  in- 
terfere with  the  right  of  any  debtor  as  it  existed  prior  to  the  statute 
to  make  a  partial  assignment."  Lampson  v.  Arnold,  supra;  Davis 
v.-  Gibbon,  24  Iowa,  257. 

A  similar  construction  was  placed  upon  the  following  Alabama 
provision :  "Every  general  assignment  made  by  a  debtor,  by  which  a 
preference  or  priority  of  payment  is  given  to  one  or  more  creditors 
over  all  remaining  creditors  of  the  grantor,  shall  be  and  inure  to  the 
use  and  benefit  of  all  the  creditors  of  the  grantor  equally."  Stetson 
V.  Miller,  36  Ala.  642. 

An  act  of  congress  provided,  in  ejBfect,  that  when  "a  debtor,  not 
having  suflacient  property  to  pay  all  his  debts,  shall  have  made  a 
voluntary  assignment  thereof,  for  the  benefit  of  his  or  her  creditors," 
claims  of  the  United  States  should  be  preferred.  The  supreme  court 
denied  the  preference  where  a  partial  assignment  only  was  made.  That 
court,  speaking  through  Chief  Justice  Marshall,  says :  **Had  the  leg- 
islation contemplated  a  partial  assignment,  the  words  <or  part  thereof,* 
or  others  of  similar  import,  would  have  been  added."  U,  S.  v.  Hooe, 
3  Cranch,  73;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  386;  U.  S.  v.  How- 
land,  4  Wheat.  108. 

The  legislature  of  New  Hampshire  adopted  a  statute  providing,  in 
substance,  "that  no  assignment  made  for  the  benefit  of  creditors  of 
any  debtor  so  assigning  his  property  shall  be  valid  in  law  except  the 
same  shall  provide  for  an  equal  distribution  of  all  the  debtor's  prop- 
erty among  his  creditors,  in  proportion  to  their  respective  claims." 
The  court  say  with  reference  thereto : 

"It  never  could  have  been  the  intention  to  prohibit  a  debtor  from  assignmg 
any  particular  property  he  might  possess  for  the  purpose  of  paying  any  par- 
ticular debt  or  debts  he  might  owe.  Such  a  prohibition  would  be  absurd, 
so  long  as  any  creditor  or  creditors  are  permitted,  as  they  are  by  our  laws,  to 
attach  any  property  of  the  debtor  and  thus  apply  it  to  the  payinent  of  their 
debts,  without  the  consent  of  the  debtor,"  Meredith  Manuf^g  Co.  v.  Smith, 
8  N.  H.  347. 

Again,  pn  the  same  subject: 

"We  are  of  opinion  that  the  assignments  intended  by  the  statute  are  gen- 
eral assignments,  purporting  to  convey  all  the  debtor's  property  to  trustees 
for  the  benefit  of  all  his  creditors,"  etc.    Low  y.Wyman,  8  N.  H.  536. 

In  Vermont  there  was  enacted  a  statute  providing  that  all  general 
assignments  thereafter  made  for  the  benefit  of  creditors  should,  as  to 


Digitized  by 


Google 


Colo.l  CAMPBELL  V.  COLORADO  COAL  &  IRON  00.  253 

Bach  creditors,  be  null  and  void.     With  reference  to  this  statute,  the 
following  language  is  used  in  one  of  the  opinions  of  the  supreme  court : 

"I  take  it  the  statute,  at  least,  prohibits  an  assignment  of  all  the  property 
of  an  insolvent  debtor  to  a  trustee  for  the  benefit  of  all  his  creditors,  even 
though  they  are  to  enjoy  it  pro  rata;  while  Hallows  a  preference  to  he  given 
to  favorite  oreditora,  to  the  exclusion  of  others,  and  especially  if  the  insolvent 
excepts  from  the  assign  men  t  a  remnant  of  his  property.  Th  us  eq  uality  among 
creditors  is  discountenanced,  in  disregard  of  the  long  established  maxim  that 
equality  is  equity."     Hall  v.  Denison,  17  Vt.  310. 

Our  conclusion,  based,  as  we  think,  upon  both  principle  and  au- 
thority, is  that  the  statute  under  consideration  should  not  be  construed 
as  prohibiting  or  interfering  with  the  making  of  partial  assignments ; 
that,  so  far  as  the  statute  is  concerned,  such  assignments  are  perfectly 
valid.  The  repeal  of  the  act  in  question,  and  substitution  therefor  of 
a  more  comprehensive  law,  by  the  Fifth  general  assembly,  being  sub- 
sequent to  the  transactions  involved,  could  not  in  any  event  aifect  the 
decision  of  this  case.  Since  the  deed  to  Campbell  omits  all  personal 
property  of  the  firm  at  Deadwood,  it  is  a  partial  assignment.  It  fol- 
lows from  the  foregoing  conclusion  that  this  assignment  was  valid  at 
common  law,  and  that  the  statbte  then  existing  had  no  application 
thereto.  We  do  not  deem  the  suggestion  made  in  Van  Patten  v.  Burr^ 
53  Iowa,  518,  8.  C.  3  N.  W.  Rep.  524,  distinguishing  between  assign- 
ments directly  to  the  creditor  in  payment,  and  assignments  in  trust 
for  creditors,  sufiBciehtly  supported  by  either  reason  or  authority  to 
warrant  a  modification  of  the  foregoing  views. 

5.  But  counsel  for  defendant  in  error  argue  that  the  deed  to  Met- 
ealf,  the  assignment  to  Campbell,  and  the  Dakota  mortgages  were  all 
executed  in  pursuance  of  a  single  design  on  the  part  of  the  partner- 
ship, and  consequently  those  instruments  represent  but  one  transac- 
tion; that  it  was  the  intention  of  the  partners  to  make  a  general 
assignment,  with  preferences,  but  that  for  the  purpose  of  evading  the 
statute,  and  securing  the  preferences  which  it  prohibited,  they  devised 
and  executed  the  plan  of  preferring  the  favored  creditors  in  separate 
writings.  Upon  these  grounds  counsel  base  the  conclusion  that  the 
assignment  in  question  should  be  held  void.  It  may  be  impossible,  con- 
sidering the  facts  before  us,  and  the  view  that  our  statute  did  not 
prevent  partial  assignments,  to  say  that  a  general  assignment  could 
have  been  here  contemplated,  or  that  an  evasion  of  the  statute  was 
attempted;  but,  admitting  for  the  purposes  of  argument,  the  correct- 
tiess  of  the  foregoing  premises  stated  by  counsel,  we  are  satisfied  that 
the  conclusion  they  draw  therefrom  is  unsound.  There  is  no  language 
in  the  statute  which,  under  any  circumstances,  invalidates  the  assign- 
ment itself.  The  preferences  only  are  declared  to  be  void.  In  this 
respect  it  is  unlike  corresponding  provisions  which  now  exist  or  have 
existed  in  Massachusetts,  Iowa,  Alabama,  and  other  states.  If  pref- 
erences were  given  in  the  deed  of  assignment,  no  one  contends  that 
the  assignment  itself  would  thereby  fail ;  but  if  preferences  stated  in 


Digitized  by 


Google 


254  PACIFIC   REPORTER.  [Colo. 

the  instrument  would  be  harmlesB,  why  should  the  declaration  thereof 
through  separate  writings  render  the  assignment  void  ? 

The  fact  that  an  insolvent  debtor  clearly  attempts  to  evade  the 
statute  by  preferring  certain  creditors  in  separate  transfers  or  instru- 
ments conveying  portions  of  his  property  at  or  about  the  time  he 
makes  a  general  assignment,  if  such  fact  can  be  and  is  established, 
may  be  a  reason  for  avoiding  the  preferences  so  given,  in  a  suit  by 
or  on  behalf  of  injured  creditors;  but  it  is  not  a  reason  for  declaring 
the  assignment  itself  inyaiid.  The  assignment,  this  being  the  only 
objection  thereto,  may  well  be  permitted  to  stand,  and  the  property 
included  be  distributed  ratably  by  the  assignee  among  the  creditors. 
The  purpose  of  the  statute  was  not  to  discourage  or  restrain  the  mak- 
ing of  general  assignments,  but  to  inhibit  partiality  therein  toward 
favorite  creditors.  To  say  that  the  assignment  itself  must  fail  on 
account  of  the  attempted  evasion  of  the  provision  relating  to  prefer- 
ences, is  to  give  an  effect  to  the  law  which  the  legislature  did  not  ex- 
press, and  which  we  are  satisfied  it  did  not  intend.  Therefore  it 
makes  no  difference,  so  far  as  the  question  here  involved  is  concerned, 
whether  or  not  the  Metcalf  assignment  and  the  Dakota  mortgages 
were  a  part  of  the  same  transactionr  with  the  assignment  to  Camp- 
bell. Assuming  that  they  were,  and  that  all,  taken  together,  consti- 
tute a  general  assignment  wherein  the  assignors  attempted  to  evade 
the  statute,  still  the  Campbell  branch  of  the  transaction,  the  valid- 
ity of  which  is  the  only  question  before  us,  should  be  sustained. 

6.  The  much-abused  principle  that  a  deed  which  is  partly  void  as 
against  the  provisions  of  a  statute,  or  as  against  the  common  law,  is 
void  altogether,  has  no  application  to  the  case  at  bar.  This  transac- 
tion, if  it  could  be  considered  a  general  assignment,  would  not  be  in 
conflict  with  either  the  statute  or  the  common  law.  The  statute 
would  simply  operate  to  annul  the  preferences,  allowing  the  assign- 
ment to  stand,  while  the  common  law  would  sustain  both  the  prefer- 
ences and  the  assignment.  On  the  misapplication  and  also  the  true 
use  of  the  maxim,  "void  in  part,  void  in  toto,"  see  Curtis  v.  Leavitt,  15 
N.  Y.  123,  124,  and  cases  cited;  Savage  v.  Burnham,  17  N.  Y.  576. 
It  must  be  remembered  always  that  the  deed  to  Campbell,  considered 
by  itself,  is  not  challenged  on  the  ground  that  there  was  any  fraud  in 
fact  connected  with  its  execution ;  moreover,  that  it  is  admitted  that 
the  assignment  to  Metcalf  paid  or  secured  a  honafide  indebtedness  of 
the  partnership,  and  that  the  Deadwood  mortgages  secured  claims  ex- 
isting against  the  firm,  in  favor  of  the  creditors  named  therein. 

7.  One  question  yet  remains  to  be  considered.  The  list  of  credi- 
tors mentioned  in  the  schedule  filed  for  record  after  this  suit  was 
brought,  contains,  among  other  names,  that  of  a  firm  known  as  Jen- 
sen &  Johnson.  The  Jensen  there  referred  to  is  admitted  to  be  one 
of  the  partners  in  the  partnership  making  the  assignment  under  con- 
sideration. Counsel  contend  that  this  fact  invalidates  the  assign- 
ment in  law,  since  one  of  the  assignors  is  a  beneficiary,  and  will  re- 
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ceive  a  small  part  of  the  proceeds  from  the  sale  of  the  assigned  es- 
tate. Their  position  is,  we  think,  untenable.  Section  1520,  Gen.  St., 
upon  which  this  objection  is  based,  reads  as  follows : 

"All  deeds  of  gift,  all  conveyances  and  transfers  or  assignments,  verbal  or 
written,  of  goods,  chattels,  or  things  in  action  made  in  trust  for  the  use  of 
the  person  making  the  same,  shalj  be  void  as  against  the  creditors  existing 
of  such  person." 

The  intent  with  which  the  transaction  is  had  governs  the  applica- 
tion of  this  provision.  Similar  statutes  have  been  held  to  include 
only  those  oases  where  the  use  or  the  trust  for  the  benefit  of  the 
grantor  was  the  principal  purpose  accomplished  by  the  conveyance, 
but  where;  such  benefit  was  merely  an  incident,  the  main  purpose 
and  effect  of  the  instrument  being  lawful,  the  application  of  the  stat- 
ute, save  possibly  as  to  such  incidental  use  or  benefit,  has  been  de- 
nied. 

In  Curtis  v.  Leavitt,  supra,  at  pages  122  and  123,  it  is  said : 
"All  reasoning  and  all  authority,  as  we  have  seen,  concur  in  the  conclu- 
sion that  it  [the  statute  of  personal  uses]  has  no  application  to  cases  of  real 
and  actual  alienation  upon  valuable  consideration,  and  for  active  and  real 
purposes,  although  incidental  benefits  are  reserved  to  the  grantor.  *  *  * 
This  statute,  then,  only  avoids  conveyances,  etc.,  which  are  wholly  to  the 
use  of  the  grantor.  If  we  came  to  a  different  conclusion,  if  we  held  that 
it  applied  to  transfers  made  for  other  objects,  but  containing  a  residuary  in- 
terest or  partial  use  for  the  debtor,  then  the  question  would  arise  whether 
the  whole  is  void  or  only  so  much  of  the  grant  as  is  not  sustained  by  the 
valid  purpose  for  which  it  was  made.  On  this  point  I  should  come  to  the 
conclusion  that  the  statute  does  not  subvert  all  instruments  in  which  any 
inoperative  trust  is  expressed  along  with  others  that  are  good,  but  leaves 
those  which  are  good  and  valid  to  stand." 

And,  among  the  propositions  adopted  by  the  court,  on  page  295  is 
the  following : 

"It  being  the  opinion  of  the  court  that  the  statute  applies  only  to  con^'ey- 
ances,  etc.,  primarily  for  the  use  of  the  grantor,  and  not  to  instruments  for 
other  and  active  purposes  where  the  reservations  to  the  grantor  are  inci- 
dental and  partial."  See,  also,  Morgan  v.  Bogue,  7  Neb.  429;  Shoemaker 
V.  Hastings,  61  How.  Pr.  97 

In  determining  the  question  before  us,  the  character  of  the  use  in- 
tended by  the  deed  is  likewise  an  important  consideration.  It  is  ex- 
tremely doubtful  if  Jensen  individually  would  realize  any  material 
benefit  by  the  payment  of  the  claim  of  Jensen  &  Johnson;  for  his  in- 
terest in  the  sum  thus  received  would,  of  course,  be  liable  for  the 
debts  of  that  partnership,  while  it  is  not  beyond  the  reach  of  the  cred- 
itors of  Jensen,  Bliss  &  Go.  after  they  have  exhausted  the  property  of 
the  latter  firm.  See  Fanshawe  v.  Lane,  16  Abb.  Pr.  71;  Welsh  \ 
Bri«on,  55  Tex;  118. 

8.  Under  the  foregoing  views  the  operation  of  the  assignment  stat- 
ute considered  was  confined  to  a  narrow  field.  As  now  construed,  it 
permitted  the  debtor  to  choose  between  a  general  and  a  partial  as- 
signment, and  its  only  effect  was  to  require  that  if  he  elected  to  make 
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the  former,  and  this  deprived  bis  anpreferred  creditors  of  recourse 
against  his  property,  and  divested  himself  of  all  control  over  his  en- 
tire estate,  so  that  he  could  not  personally  superintend  the  payment 
of  his  debts  therefrom,  such  estate  should  be  divided  pro  rata  among 
his  creditors.  But  we  are  satisfied,  not  only  that  this  interpretation 
of  the  statute  is  in  harmony  with  the  language  used,  and  supported 
by  authority,  but  also  that  it  may  be  in  accord  with  the  better  reason 
and  the  sounder  policy.  Experience  demonstrates  the  extreme  dan- 
ger of  interfering  by  legislation  with  the  debtor's  j\u  disponendi,  so 
long  as  he  retains  dominion  over  his  property.  Even  a  careful  and 
skillful  attempt  by  statute  to  fuUy  guard  all  the  equitable  rights  of 
creditors  might  result  in  untold  disaster  to  the  business  wjorld.  Ac- 
cordingly legislative  bodies,  our  own  included,  have  exercised  extreme 
caution  in  dealing  with  the  subject  of  assignments,  and  have  left  un- 
touched many  of  tlie  principles  relating  thereto  which  prevail  at  com- 
mon law. 

Our  assumption,  in  the  opinion  filed,  that  the  statute  inhibited 
partial  assignments  for  the  benefit  of  creditors,  was  broader  than  its 
provisions  justified,  and  led  to  a  conclusion  which,  as  already  sug- 
gested, we  now  consider  erroneous. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 
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SUPREME  COURT  OF  CALIFORNIA. 


(W  CaL  79)  

Hall  v.  Supbriob  Court,  City  and  County  op  San  Francisco.     (No. 

11,349.) 

Filed  March  10, 1886. 

1.  Executors  and  Administrators— Vebification  of  Claims  against  Estatb. 

Where  a  claim  against  the  estate  of  a  decedent  is  verified  by  an -affidavit 
stating  that  "the  amount  thereof,  to- wit,  the  sum  of  four  hundred,  is  justly 
due."  the  word  "dollars"  being  omitted,  such  omission  will  not  affect  the  va- 
lidity of  the  claim,  where  the  defect  is  supplied  by  reference  to  the  body  of 
the  claim. 

2.  Same— Refbrbncb. 

A  reference  of  a  claim  against  the  estate  of  a  decedent  is  sufficient,  under 
the  California  Code  of  Civil  Procedure,  section  1507,  if  made  in  court  on  the 
consent  of  parties. 

In  bank.     Application  for  writ  of  review. 
Geo.  D.  Collins,  for  petitioner. 

Myrick,  J.  Application  for  a  writ  of  review.  Two  points  are 
made  by  petitioner : 

1.  That  the  claim  was  not  properly  verified.  The  estate  of  Mary 
Ann  Hall,  deceased,  was  in  process  of  administration,  and  one  New- 
man presented  to  the  administrator  a  claim  for  $400,  for  services 
rendered  to  deceased  in  her  life-time.  It  was  stated  in  the  claim  to 
be  for  the  sum  of  $400.  In  the  affidavit  to  the  claim  it  was  stated 
"that  the  amount  thereof,  to-wit,  the  sum  of  four  hundred,  is  justly 
due,"  etc.,  the  word  "dollars**  being  omitted.  It  is  claimed  that  the 
affidavit  was  not  sufficient  in  that  it  did  not  state  that  any  sum  was 
due  the  claimant.  We  think  the  affidavit  sufficient;  it  referred  to 
the  body  of  the  claim,  in  which  the  amount  was  stated,  and  then  said 
the  amount  thereof     *     *     *     was  justly  due. 

2.  That  there  was  no  reference,  as  provided  in  section  1507,  Code 
Civil  Proc.  The  parties  signed  a  written  stipulation,  and  thereupon 
the  court  in  which  the  administration  was  pending  made  an  order 
of  reference.  The  point  is  made  that  as  the  approval  by  the  court  or 
jadge  was  not  made  upon  the  stipulation,  and  filed  as  a  distinct  act, 
there  was  no  valid  reference.  A  clause  in  the  section  referred  to 
reads:  "If  the  parties  consent,  a  reference  may  be  had  in  the  court." 
This  polrtion  of  the  section  was  complied  with. 

The  application  is  denied,  and  the  order  is  discharged. 

McEiNSTBY,  Boss,  Shabpbtein,  and  Thobnton,  JJ.,  concarred. 
v.lOp.no.4— 17 
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McKay  v.  Joy.     (No.  9719.) 
Filed  March  12,  1886. 
Dissenting  Opinion  op  Thornton.  J 

In  bank.  Appeal  from  superior  court,  county  of  Amador.  The 
principal  opinion  of  the  court  in  this  case  is  reported  in  9  Pac.  Bep. 
940. 

A.  C.  BrowUy  for  appellant. 

Eagon  dt  Armstrong ^  for  respondent. 

Thornton,  J.  I  dissent  from  the  opinion  filed  in  this  case,  Feb- 
ruary 19,  1886. 


(69  Cal.   83) 

Landis  V.  MoRRissBY.     (No.  9,278.) 

Filed  March  15,  1886. 

1.  Pleading— New  Matter. 

New  matter  is  that  which  admits  that  the  cause  of  action  stated  in  the  com- 
plaint once  existed,  but  at  the  same  time  avoids  it;  that  is,  shows  that  it  has 
ceased  to  exist.  It  is  a  matter  arising  subsequently  to  the  origin  of  the  cause 
of  action. 

2.  Same— General  Issue— New  Matter. 

Where  the  complaint  in  an  action  averred  that  the  firm,  of  which  the  defend- 
ant is  the  surviving  partner,  promised  to  pay  for  goods  sold  and  delivered  to 
it  whenever  requested,  but  had  failed  to  do  so.  and  defendant  denied  this 
and  every  count;  and,  on  the  issue  offered  at  the  trial  to  prove  that  the  goods 
alleged  to  have  been  sold  to  such  firm  were  really  purchased  by  it  on  a 
credit  of  60  days,  the  period  of  which  had  not  expired  when  the  action  was 
commenced,  field,  that  such  evidence  should  have  been  admitted  under  the  plea 
of  the  general  issue,  and  that  it  did  not  constitute  new  matter  which  should 
have  been  specially  pleaded. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Henry  E.  Highton,  for  appellant. 
McAllister  d  Bergln,  for  respondent. 

Thornton,  J.  The  question  in  this  case  arises  on  an  offer  to  in- 
troduce certain  testimony.  The  point  presented  is  to  be  determined 
upon  the  allegations  of  the  complaint  and  the  denials  of  the  answer. 
There  are  several  counts  in  the  complaint,  all  of  which  were  an- 
swered, but  as  the  counts  and  the  answers  to  them  are  the  same  as 
to  the  point  to  be  decided,  we  shall  present  here  only  one  of  each. 
The  plaintiffs  aver : 

** First,  that  during  all  the  several  periods  of  time  hereinafter  stated  said 
plaintiffs  were  and  still  are  partners  doing  business  in  said  city  and  county 
of  San  Francisco,  under  the  firm  name  of  Landis  &  Jacoby,  and  during  said 
several  periods  of  time,  up  to  the  twentieth  of  April,  1882,  the  defendant  and 
one  S.  Boeh  were  partners  doing  business  in  said  city  under  the  firm  name 
of  Boeh  &  Morrissey;  that  on  or  about  the  twentieth  of  April,  1882,  at  Sau 
Francisco,  said  S.  Boeh  died,  leaving  defendant  the  sole  surviving  partner  of 
said  firm;  second,  that,  to-wit,  at  said  city  and  county  of  San  Francisco,  state 
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of  California,  within  a  period  of  six  months  prior  to  the  commencement  of 
this  action,  and  prior  to  tlie  death  of  said  S.  Boeh,  plaintiffs  sold  and  delivered 
to  said  partnership  of  which  defendant  is  sole  survivor,  as  hereinbefore  alleged, 
at  their  special  instance  and  request,  goods,  wares,  and  merchandise  at  agreed 
prices,  amounting  to  the- sum  of  two  hundred  and  eighty-eight  dollars  and 
seventy-one  cents,  ($288.71;)  that  said  goods,  wares,  and  merchandise  were 
reasonably  worth  said  sum,  which  said  sum  they  promised  to  pay  whenever 
thereunto  requested,  but,  though  often  thereunto  requested,  they  have  not, 
nor  has  either  of  them,  paid  any  part  of  the  same,  and  the  whole  amount 
thereof  remains  due  and  unpaid." 

The  answer  of  defendant  to  this  count  is  as  follows : 
"Denies  that  plaintiffs  sold  or  delivered  to  said  partnership,  of  which  this 
defendant  is  survivor,  in  manner  and  form  in  said  second  count  alleged,  the 
goods,  wares,  or  merchandise  therein  mentioned,  or  any  part  thereof,  or  for 
the  agreed  prices  in  said  second  count  alleged,  or  for  any  agreed  price  or 
prices;  and  denies  that  said  partnership,  at  the  time  or  place  in  said  second 
count  alleged,  or  arty  time  or  place,  agreed  to  pay  the  sum  in  said  second 
count  specified,  or  any  sura  to  said  plaintiffs  whenever  thereunto  requested." 

On  the  trial,  as  stated  in  the  bill  of  exceptions,  to  prove  their  case, 
and  each  and  every  count  in  their  complaint  contained,  the  plaintiffs 
introduced  witnesses,  and  upon  the  cross-examination  of  iheae  wit- 
nesse^,  and  also  as  part  of  his  own  case,  the  defendant  offered  to 
prove  that  the  goods,  wares,  and  merchandise  alleged  in  each  count 
of  the  complaint  to  have  been  sold  to  defendant  and  his  deceased 
partner  were  purchased  by  the  firm  of  Boeh  &  Morrissey  from  the 
plaintiffs  upon  a  credit  of  60  days,  the  period  of  which  had  not 
expired  when  this  action  was  commenced.  The  plaintiffs  objected 
to  the  testimony  offered  on  the  ground  that  it  was  not  within  the 
issues  raised  by  the  pleadings.  The  court  sustained  the  objection, 
and  defendant  reserved  an  exception.  The  complaint  averred  that 
the  firm  of  which  the  defendant  is  surviving  partner  promised  to  pay 
for  the  goods  sold  and  delivered  to  it  whenever  thereunto  requested, 
but  though  often  requested  nothing  has  been  paid.  The  defendant 
denied  this,  as  he  did  every  material  allegation  of  ihe  count. 

It  is  contended  here  that  the  offer  of  defendant  was  new  matter, 
and  should  have  been  specially  pleaded;  and  not  having  been  so 
pleaded,  the  testimony  proposed  in  the  offer  was  properly  excluded. 
The  contention  is  maintainable  if  the  offer  presented  new  matter. 
What  is  new  matter?  New  matter  is  that  which  admits  that  the 
cause  of  action  stated  in  the  complaint  once  existed,  but  at  the  same 
time  avoids  it;  that  is,  shows  that  it  has  ceased  to  exist.  Of  this 
character  are  release  and  accord  and  satisfaction.  Coles  v.  SouUby, 
21  Cal.  50:  Gould,  PI.  c.  3,  §  195;  Frisch  v.  Caler,  21  Cal.  71; 
Hawkins  v.  Borland,  14  Cal.  413;  Claflin  v.  Baere,  28  Hun,  204; 
Wilder  v.  Colby^  134  Mass.  377.  It  is  a  matter  arising  subsequently 
to  the  origin  of  the  cause  of  action.  A  plea  of  release  admits  the 
cause  of  action,  but  sets  forth  a  release  subsequently  executed  by  the 
party  authorized  to  release  the  cause  of  action.  So,  also,  a  plea  of 
accord  and  satisfaction.    Such  new  matter  the  defendant  must  afiirm- 
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atively  establish.  Coles  v.  SouUhy,  supra.  See  "Plea  of  Release," 
3  Chit.  PI.  930;  "Pleas  of  Accord  and  Satisfaction,"  Id.  924,  1002, 
1031,  1062. 

But  the  matters  here  offered  to  be  shown  were  not  of  those  Occur- 
ring  after  the  cause  of  action  arose.  The  defendant's  offer  was  to 
show  that  the  cause  of  action  did  not  exist  when  the  action  was  be- 
gun. The  answer  put  in  issue  all  the  material  allegations  of  the  com- 
plaint. The  offer  was  to  prove  that  the  cause  of  action  bad  not  ac- 
crued when  the  suit  was  brought.  At  common  law  this  was  permis- 
sible under  the  general  issue,  (Gould,  PI.  §  44,  c.  6,)  and  new  matter 
was  not,  according  to  the  strict  original  principles  of  the  common 
law,  admissible  under  the  general  issue  any  more  than  under  the 
system  established  by  the  Code,  (Gould,  PI.  §  44,  supra.)  In  Wilder 
V.  Colby^  supra,  the  action  was  for  goods  sold  and  delivered,  and  the 
declaration  alleged  that  the  defendant  was  indebted  to  plaintiff  in  a 
certain  sum  of  money  for  the  goods  so  sold.  The  answer  was  a  gen- 
eral denial.  The  evidence  showed  that  the  property  had  been  sold 
on  a  credit,  which  had  not  expired  when  the  action  was  brought.  It 
was  ruled  that  the  action  could  not  be  maintained. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  testimony 
embraced  in  defendant's  offer,  and  for  that  reason  the  judgment  and 
order  must  be  reversed,  and  the  cause  remanded. 

Counsel  are  in  error  in  assuming  the  offer  of  defendant  could  only 
be  presented  in  a  plea  in  abatement.  It  goes  to  the  merits  of  the  ac- 
tion, and  shows  that  it  never  existed  when  the  suit  was  brought. 
Gould,  PI.  c.  2,  §§  32,  33.  It  is  an  answer  to  the  whole  action,  and 
perfect  defense.  Such  a  defense  can  be  made  without  any  plea  in 
abatement.  It  does  not  merely  abate  the  action ;  it  defeats  it.  Wilder 
V.  Colby,  supra;  Hanna  v.  MUls,  21  Wend.  92;  Manton  v.  Gammon, 
7  Bradw.  (111.)  201.  Nor  is  the  case  here  presented  one  of  an  im- 
material variance.  The  testimony  offered  and  rejected  would  have 
shown  a  failure  of  the  plaintiffs  to  prove  their  cause  of  action.  Code 
Civil  Proc.  §  471.  We  have  examined  the  cases  cited  by  the  counsel 
for  plaintiffs,  {Levlnson  v.  Schwartz,  22  Cal.  229;  Wilkins  v.  Stidger, 
id.  232,  233;  Nelson  v.  Murray,  23  Cal.  338  ;  Lightner  v.  Menzei,  85 
Cal.  452,)  and  find  nothing  in  them  inconsistent  with  what  is  said 
herein. 

From  what  has  been  said  above,  it  becomes  unnecessary  to  pass 
on  the  application  made  by  defendant  to  the  court  below  to  be  per- 
mitted to  amend  his  answer. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial 
in  accordance  with  the  views  set  forth  herein. 

We  concur:     MoEbe,  J.;  SHARPSTEm,  J. 
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Landis  V.  M0RRIS8BY.     (No,  9,279.) 

Filed  March  15,  1886. 
Judgment  Reversed. 

On  authority  of  Landis  ▼.  MorrUney,  (No.  ft,278,)  anfo,  258,  Judgment  re- 
versed. 

Department  2.     Appeal  from  enperior  court,  city  and  county  of 
San  Francisco. 
Henry  L.  Highton^  for  appellant.    . 
McAllister  dt  Bergin,  for  respondent. 

Bt  the  Court.  The  same  question  is  presented  in  this  cause  as 
in  Landis  v.  Morrissey,  (No.  9,278,)  ante,  268,  and  in  accordance 
with  the  ruling  therein  the  judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial,  as  in  the  case  above  mentioned,  No. 
9,278. 


(68  Cal.  88) 

Ex  parte  Guerrero.     (No.  20,153.) 
Filed  March  16.  1886. 

1.  MuNicrpAL  Corporations— Charters— Effect  of  Ualiforitia  Constitution 

OF  1879. 

The  effect  of  the  California  constitution  of  1879  on  municipalities  of  the 
state  is  not  to  abrogate  their  charters,  nor  change  the  powers  granted  bjr 
them,  except  where  they  may  have  been  enlarged  or  contracted  by  its  provis- 
ions; but,  on  the  contraW,  existing  municipalities  are  made  more  independ- 
ent of  state  control  by  inhibiting  the  state  legislature  from  passing  special 
laws  for  any  municipality,  and  from  imposing  taxes  for  any  special  purpose, 
and  conferring  upon  them  at  the  same  time  power  to  make  and  administer, 
within  their  respective  limits,  all  such  local,  police,  sanitary,  and  other  laws 
as  are  not  in  conflict  with  general  laws. 

2.  Same— Charter  of  Los  Angeles— Power  to  License. 

Under  the  charter  of  1878  and  the  California  constitution  of  1879  the  city 
of  Los  Angeles  had  power  to  pass  its  ordinance  of  September  29, 1885,  pro- 
viding for  the  licensing  of  business  carried  on  in  such  city,  as,  at  the  time  of 
the  passage  of  such  ordinance,  no  general  law  has  been  passed  by  the  legis- 
lature which,  in  its  terms  or  by  implication,  conflicted  with  the  provisions  of 
BU(  h  ordioance,  or  restricted  the  municipality  of  Los  Angeles  in  the  exercise 
of  its  power  in  that  regard. 
8.  Same— Authentication  of  Ordinance. 

Under  a  municipal  charter  providing  that  *'everv  ordinance  and  resolution 
which  shall  have  been  passed  by  the  council  shall,  before  it  becomes  effect- 
ive, be  signed  by  the  clerk  of  the  council,  *'  etc.,  and  also  authorizing  the  elec- 
tion of  a  city  auditor,  who,  it  was  provided,  should  be  "ex  offlcio  clerk  of  the 
council, " — it  is  not  necessary  for  such  officer,  in  authenticating  an  ordinance, 
to  designate  himself  as  "auditor  and  ex  officio  clerk  of  the  council,"  but  it  is 
sufficient,  under  the  California  statute,  (Cal.  Code,  S 1081,)  if  he  designate  him- 
self as  the  ** clerk  of  the  council"  of  said  municipality. 

4.  Same — Cnr  Ordinance,  Publication  of. 

In  order  to  render  a  citj  ordinance  effectual,  its  publication  Is  not  necessary, 
and  the  fact  that  an  ordinance  contained  an  order  for  its  publication,  as  pre- 
scribed by  the  city  charter,  does  not  affect  the  validity  of  the  order  or  ordi- 
nance. 

5.  Same— Discretion  as  to  Licensing. 

Where  a  municipality  is  granted  the  power  to  license,  ine  power  to  con- 
sider and  determine  the  nature  of  the  occupations,  trades,  and  business  to  be 
licensed  is  implied;  and,  in  the  exercise  of  such  power,  the  legislative  body 
can  discriminate  between  business  which  may  be  useful  and  beneficial  to  the 
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community,  and  that  which  may  be  immoral  or  disorderly  in  its  nature  or 
tendency,  and  may  fix  licenses  at  such  sums  as  to  it  shall  seem  just  and  ec^ui- 
table,  and  the  courts  have  no  power  to  control  the  exercise  of  such  discretion 
over  subjects  within  the  jurisaiction  of  the  corporation. 

6.  Same — Oppressive  License,  what  Constitutes. 

A  city  ordinance  cannot  be  judicially  held  unreasonable,  oppressive,  or  in 
restraint  of  trade  which  fixes  the  amount  of  the  license  for  carrying  on  the 
business  of  selling  liquors,  in  quantities  less  than  one  gallon,  at  $50  per 
month. 

7.  Same— Charter  op  Los  Angeles— Power  to  Ponish— Violation  of  Ordi- 

nance. 

The  city  of  Los  Angeles,  under  its  power  to  make  and  enforce  all  such  local, 
sanitary,  and  other  laws  as  are  not  in  conflict  with  general  laws,  is  author- 
ized to  punish  as  a  misdemeanor  any  violation  of  an  ordinance  fixing  a  license 
for  the  privilege  of  carrying  on  the  business  of  liquor  selling,  etc. 

8.  Same— Delegation  op  Ministerial  Power  to  Clerk. 

A  city  council  has  power  to  delegate  to  the  clerk  the  authority  to  perform 
ministerial  acts  of  issuing  and  collecting  the  licenses  imposed  by  such  ordi- 
nance, and  also  to  make  the  granting  of  a  license  conditional  upon  obtaining 
a  permit  from  the  board  of  police  commissioners  of  the  city. 

9.  Same — Los  Angeles  City  Court — Effect  op  California  Constitution  of 

1879. 

The  Los  Angeles  city  court,  created  by  its  charter  of  1878,  was  not  abol- 
ished b}[  the  California  constitution  of  1879;  and  the  fact  that  the  same  per- 
son oflSciated  as  mayor,  and  as  mayor  presided  over  the  council  which  passed 
the  ordinance  in  question,  did  not  divest  him  of  his  authority  under  the  char- 
ter to  act  as  the  judicial  officer  .of  such  court,  on  the  trial  of  a  misdemeanor 
for  violation  of  the  ordinance;  nor  is  he  rendered  incapable  of  presiding  over 
such  trial  by  reason  of  the  fact  that  the  charter  requires  all  fines  collected  in 
such  court  to  be  paid  into  the  salary  fund,  or  because  his  action  in  approving 
the  ordinance  has  been  severely  criticised  by  the  city  press. 
'     Ross,  J.,  dissenting. 

In  bank.     Application  for  writ  of  habeas  corpus. 

Bic knell  dt  White  and  Howard  d  Robarts,  for  petitioner. 

J.  W.  McKinley,  W.  T.  Williams,  and  F.  P.  Kelly,  contra. 

McKee,  J.  The  petitioner  complains  that  be  is  imprisoned  under 
a  judgment  given  against  him  by  the  city  of  Los  Angeles  for  having 
violated  an  ordinance  of  the  city  by  "carrying  on,  within  the  corpo- 
rate limits  of  the  city,  in  his  own  name,  and  for  his  own  profit  and 
benefit,  the  business  of  a  place  where  spirituous  and  vinous,  malt,  and 
mixed  liquors  were  sold  in  quantities  less  than  one  gallon,  without 
first  procuring  a  license  so  to  do ;"  and  he  asks  to  be  discharged  from 
imprisonment  on  the  ground  that  the  ordinance  is  void,  and  the  judg- 
ment of  conviction  invalid.  The  ordinance  is  entitled  "An  ordinance 
to  provide  for  the  licensing  of  business  carried  on  in  the  city  of  Los 
Angeles,"  approved  September  29,  1885;  and  the  contention  is  that 
it  is  void  because  the  municipal  legislative  body  of  the  city  bad  no 
power  to  pass  it,  and  because  it  was  not  authenticated  and  ordered 
published  as  required  by  the  city  charter. 

The  charter  was  granted  in  the  year  1878.  Under  it  the  city  was 
administering  its  local  affairs,  as  an  existing  municipality  of  the  state, 
at  the  time  of  the  adoption  of  the  present  constitution,  sections  11 
and  12  of  article  11  of  which  provide: 
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*Sec.  11.  Any  county,  city,  town,  or  township  may  make  and  enforce, 
within  its  limits,  all  such  local,  police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws. 

"Sec.  12.  The  legislature  shall  have  no  power  to  impose  taxes  upon  coun- 
ties, cities,  towns,  or  other  public  or  municipal  corporations,  or  upon  the  in- 
habitjints  or  property  thereof,  for  county,  city,  town  or  other  municipal  pur- 
poses, but  may,  by  general  laws,  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes." 

And  section  5  of  article  1  of  the  charter  of  the  city  granted  power 
to  "the  mayor  and  council  of  the  city  *  *  *  to  license  the  car- 
rying on  and  conducting  of  any  and  all  professions,  trades,  callings, 
and  occupations,  or  other  business,  by  any  person,  natural  or  artifi- 
cial, within  the  corporate  limits  of  said  city,  to  fix  the  amount  of  li- 
cense tax  thereon,  and  to  be  paid  by  such  persons  therefor,  at  such 
sums,  respectively,  as  the  said  council  shall  think  equitable  and  just, 
and  may,  in  the  name  and  for  the  benefit  of  said  corporation,  enforce, 
in  such  manner  as  it  sees  proper  to  prescribe,  the  payment  of  such 
license  taxes,  by  suit,  either  with  or  without  attachment,  in  the  proper 
court,  under  the  laws  of  this  state,  or  by  fine  and  imprisonment,  or  ei- 
ther, or  in  such  other  manner  as  in  said  ordinance  may  be  provided." 
St.  1877-78,  p.  655. 

The  power  of  the  city  to  pass  the  ordinance  under  consideration 
is  therefore  derived  from  the  charter  of  the  city  and  the  consti- 
tution of  the  state.  Of  the  power  of  the  state  to  authorize  the  license 
of  all  classes  of  trades  and  employments  there  is  no  doubt;  and 
there  is  just  as  little  doubt  that  the  legislature,  at  the  time  it  granted 
to  the  city  of  Los  Angeles  its  charter  of  incorporation,  had  authority 
to  delegate  to  the  city  the  power  of  the  state  for  that  purpose.  But 
a  legislative  grant  of  power  to  a  municipal  corporation,  to  license  bus- 
iness, etc.,  within  its  corporate  limits,  does  not  necessarily  include  a 
power  to  impose  licenses  for  revenue  purposes.  The  distinction  be- 
tween the  two  powers  is  well  recognized.  Imposing  licenses  for  reg- 
ulating business,  etc.,  is  an  exercise  of  the  police  power,  while  impos- 
ing them  for  revenue  purposes  is  an  exercise  of  the  taxing  power.  2 
Dill.  Mun.  Corp.  §  768.  It  may,  therefore,  be  questionable  whether, 
before  thQ  constitution  of  1879,  the  city  had,  under  its  charter,  power 
to  impose  licenses  for  purposes  of  revenue ;  but,  under  the  provisions 
of  the  constitution  which  we  have  quoted,  there  is  no  doubt  of  the 
power  of  municipalities  to  impose  licenses  for  the  purpose  of  regu- 
lation,  or  revenue,  or  for  both  regulation  and  revenue,  and  for  those 
purposes  the  power  of  the  municipality  of  Los  Angeles  has  been  sus- 
tained in  City  of  Los  Angeles  v.  Southern  Pac,  R.  Co.,  61  Cal.  60. 

The  present  constitution  did  not  abolish  the  municipalities  of  the 
state,  nor  abrogate  their  charters,  nor  change  the  powers  granted  by 
them,  except  where  they  may  have  been  enlarged  or  contracted  by  its 
provisions.  On  the  contrary  the  constitution  made  existing  munici- 
palities more  independent  of  state  control  by  inhibiting  the  state  leg- 
islature from  passing  special  laws  for  any  municipality,  and  from 
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imposing  taxes  ''for  any  municipal  purposes."  At  the  same  time  it 
conferred  upon  all  existing  municipalities  power  to  make  and  admin- 
ister^  within  their  respective  limits,  all  such  local,  police,  sanitary, 
and  other  laws  as  are  not  in  conflict  with  Gen.  Laws.  Art.  11,  §  11. 
There  was  no  general  law  passed  by  the  legislature  which,  in  its 
terms  or  by  implication,  at  the  time  of  the  passage  of  the  ordinance 
in  question,  conflicted  with  the  provisions  of  the  ordinance,  or  re- 
stricted the  municipality  of  Los  Angeles  in  the  exercise  of  its  power 
to  pass  the  ordinance.  Ex  parte  Ah  Toy,  57  Gal.  92.  The  ordinance 
was  therefore  in  harmony  with  the  constitution  of  the  state,  the  gen- 
eral laws  of  the  state,  and  the  city  charter. 

But  it  is  contended  that  the  ordinance  did  not  become  a  law  of  the 
municipality,  because,  as  passed  by  the  "mayor  and  council,"  it  was 
not  authenticated  in  the  form  prescribed  by  the  charter,  and  was  not 
ordered  to  be  published  as  the  charter  required.  There  is  appended 
to  the  ordinance  a  certificate  in  the  following  words : 

"I  hereby  certify  that  the  foregoing  ordinance  was  adopted  by  the  council 
of  the  city  of  Los  Angeles  at  its  meeting  of  September  22,  1885. 

"W.  W.  KOBINSON, 

"Clerk  of  the  Council  of  the  City  of  Los  Angeles." 

This  certificate  appears  to  have  been  made  under  section  2  of 
article  12  of  the  charter,  which  provides :  "Every  ordinance  and  res- 
olution which  shall  have  been  passed  by  the  council  shall,  before  it 
becomes  effective,  be  signed  by  the  clerk  of  the  council,  and  be  pre- 
sented to  the  mayor  for  his  approval  and  signature."  It  is  said  there 
was  no  such  officer  as  "clerk  of  the  council"  elected  or  appointed  by 
the  city.  But  the  charter  authorized  the  election  of  a  city  auditor, 
who,  it  was  provided,  "shall  also  be  ex  officio  clerk  of  the  council." 
There  were,  therefore,  two  offices,  whose  functions  were  to  be  per- 
formed by  one  and  the  same  person.  In  the  performance  of  his  offi- 
cial functions,  where  it  became  necessary  for  him  to  authenticate  an 
official  act,  done  in  either  office,  the  law  of  his  position  did  not  re- 
quire the  officer  to  designate  himself  as  "auditor  and  ex  officio  clerk 
of  the  council."  On  the  contrary,  the  Code  law  provides:  "When 
an  officer  discharges  ex  officio  the  duties  of  another  office  than  that 
to  which  he  is  elected  or  appointed,  his  official  signature  and  attes- 
tation must  be  in  the  name  of  the  office  the  duties  of  which  he  dis- 
charges." Section  1031,  Pol.  Code.  The  signature  to  the  certifica- 
tion of  the  ordinance  was  therefore  according  to  law,  (Touchard  v. 
Crow,  20  Cal.  150;)  and  there  was  an  order  made  according  to  law 
for  the  publication  of  the  ordinance.  The  ordinance  itself  contained 
an  order  for  its  publication,  worded  as  follows : 

''Sec.  5.  The  clerk  of  the  council  shall  certify  to  the  passage  of  this  ordi- 
nance, and  shall  cause  the  same  to  be  published  once  in  the  Los  Angeles  Dailp 
Herald,  and  it  shall  take  effect  and  be  in  force  from  and  after  November  It 

1885.- 
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We  think  that  was  sufficient.  The  fact  that  the  order  was  made 
and  included  in  the  ordinance  does  not  afifect  the  validity  of  the  order 
or  ordinance.  To  render  the  order  effectual  its  publication  was  not 
necessary,  and  no  contention  is  made  that  the  ordinance  was  not 
published  under  the  order.  It  follows  that  the  ordinance  was  certi- 
fied and  ordered  published  as  prescribed  by  the  chai-ter. 

Another  objection  is  that,  conceding  that  the  ordinance  was  passed 
according  to  prescribed  forms,  it  is  unreasonable,  and  in  restraint  of 
the  business  for  the  regulation  of  which  it  purports  to  have  been 
passed.  The  amount  of  the  license  is  f  50  per  month,  or  $600  per 
annum.  That  amount  was  fixed  by  a  section  of  the  ordinance  in 
the  following  words : 

*'Sec.  2.  That  the  monthly  rates  of  license  for  the  pursuits,  business, 
trades,  occupations,  avocations,  and  employments  hereinafter  named  be,  and 
the  same  are  hereby,  established  for  and  within  the  city  of  Los  Angeles,  and 
the  same  shall  be  paid  by  the  ownei-s  or  proprietors  thereof  as  follows,  that  is 
to  say:  *  ♦  *  For  every  saloon,  bar,  store,  or  place,  including  club- 
rooms  whe^e  spirituous,  vinous,  malt,  or  mixed  liquors  are  sold  or  given 
away  in  quantities  less  than  one  gallon,  $50  per  month:  Provided,  further, 
that  no  license  to  keep  a  saloon,  bar,  or  other  place  for  the  sale  of  spirituous, 
vinous,  malt,  or  mixed  liquors  shall  be  issued  to  any  person  until  a  permit  in 
writing  from  the  board  of  police  commissioners  authorizing  such  issue  shall 
have  been  filed  with  the  clerk  of  the  council;  and  the  board  of  police  com- 
missioners shall  have  power  to  issue  such  permit  and  revoke  the  same  at  ^ny 
time,"  etc. 

It  is  insisted  courts  are  bound  to  take  judicial  notice  that  such  an 
imposition  is  per  se  a  virtual  embargo  against  the  sale  of  liquors  less 
than  a  gallon,  and,  for  that  reason,  ultra  vires.  But  the  power  to  im- 
.pose  licenses  at  all  for  municipal  purposes  being  granted,  it  was 
coupled  with  the  power  to  consider  and  determine  the  nature  of  the 
occupations,  trades,  and  business  to  be  licensed;  in  the  exercise  of 
which  the  legislative  body  could  discriminate  between  business  which 
may  be  useful  and  beneficial  to  the  community,  and  that  which  may 
be  immoral  or  disorderly  in  its  nature  and  tendency,  and  fix  the 
licenses  at  such  sums  as  to  it  ''shall  seem  equitable  and  just."  The 
power  to  fix  the  amount  of  licenses  for  all  classes  of  business  was 
therefore  left  to  the  discretion  of  the  municipal  legislature ;  the  ex- 
ercise of  such  discretion  over  subjects  within  the  jurisdiction  of  the 
corporation  cannot  be  controlled  by  the  courts.  Courts  are  bound 
to  presume  the  legislature  deals  with  such  matters  for  the  public 
good ;  and  the  municipal  law,  which  expresses  the  will  of  the  munic- 
ipality upon  those  matters,  will  be  presumed  to  be  reasonable,  un- 
less the  contrary  appears  on  the  face  of  the  law  itself.  ''It  is  not  to 
be  expected,"  say  the  supreme  court  of  Missouri,  "that  every  power 
-will  always  be  exercised  with  the  highest  discretion;  and  when  it  is 
plainly  granted,  a  clear  case  should  be  made  to  authorize  an  inter- 
ference upon  the  ground  of  unreasonableness."  City  of  St.  Louis  v, 
Weher,  44  Mo.  650. 
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Applying  these  principles  to  the  ordinance  under  consideration  we 
cannot  judicially  say,  as  matter  of  law  or  fact,  that  the  amount  of 
the  license  complained  of  in  this  proceeding  is  oppressive,  unreason- 
able, or  prohibitory  of  trade.  Ex  parte  Benninger,  64  Cal.  291.  In 
Ex  parte  Hurl,  49  Cal.  558,  it  was  said:  "It  certainly  cannot  be  as- 
sumed that  the  exaction  of  $50  for  the  privilege  of  retailing  spirit- 
uous liquors,  *  *  *  for  the  period  of  90  days,  will,  per  se,  put 
an  end  to  that  business;"  and  in  Ex  parte  Wolters,  65  Cal.  269,  S.  C. 
3  Pac.  Eep.  894,  the  license  exacted  for  carrying  on  a  like  business 
in  Butte  county  was  $50  per  month,  as  in  this  case,  and  it  was  sus- 
tained by  this  court.     See  People  v.  Dwyer,  4  Pac.  Rep.  451. 

Another  attack  upon  the  ordinance  is  that  it  declares  that  any  vio- 
lations of  its  provisions  "shall  be  deemed  a  misdemeanor,  and  pun- 
ishable as  such."  This,  it  is  urged,  was  in  excess  of  the  power  of  the 
municipal  legislative  body,  because  the  state  legislature  itself  could 
not  delegate  to  a  municipal  corporation  power  to  determine  what  shall 
constitute  a  criminal  offense.  But  the  charter  contains  the  following 
provisions : 

"The  mayor  and  council,  or  either,  when  authorized  by  this  act  to  adopt 
any  ordhisince  or  resolution,  or  make  any  rules  or  regulations,  such  munici- 
pal alithority  so  empowered  shall  have  tlie  further  power,  and  is  hereby  au- 
thorized, to  provide  that  each  and  every  violation  of  such  ordinance,  resolu- 
tion, rules,  or  regulation  shall  be  and  constitute  a  misdemeanor,"  etc. 

In  State  v.  Tryon,  39  Conn.  183,  a  like  contention  was  urged 
against  an  ordinance  passed  under  a  charter  which  provided  "that 
the  violation  of  any  ordinance  relative  to  nuisances  injurious  to  healthy 
illegal  voting,  obstructions  to  streets,  illegal  charges  of  hackmen, 
weights  and  measures,  or  any  order  or  ordinance  designed  to  prevent 
vice,  immorality,  or  disorder,  etc.,  shall  he  a  misdemeanor,  and  may" 
be  prosecuted  as  such  before  the  police  court  of  the  city  like  other  of- 
fenses;" but  the  supreme  court  of  Connecticut  held  that  the  conten- 
tion was  not  maintainable.     Says  the  court : 

"All  the  authority  that  the  city  council  have  in  the  premises  is  simply  to 
determine  whether  they  will  pass  ordinances  on  those  subjects  or  not.  If 
they  pass  such  ordinances,  it  is  the  charter,  passed  by  the  legislature  in  the 
form  of  a  law,  and  which  has  all  the  authority  of  a  statute  law,  that  declares 
that  a  violation  of  such  ordinances  shall  be  a  misdemeanor.  *  *  *  The 
legislature  have  declared  that  the  maximum  penalty  is  none  too  great  for  a 
violation  of  the  ordinance,  if  one  should  be  made." 

Besides,  as  we  have  seen,  the  constitution  of  the  state  empowered 
the  municipality  to  make  and  enforce,  within  its  limits,  all  such  local, 
sanitary,  and  other  laws  as  are  not  in  conflict  with  general  laws.  The 
power  thus  delegated  by  the  constitution  itself,  for  local  purposes, 
included  a  power  to  prescribe  punishment  for  disobedience  of  laws  by 
fine,  penalty,  or  imprisonment.  Denominating  the  act  of  disobedi- 
ence a  misdemeanor,  and  making  it  punishable  as  such,  is  within  the 
power  granted,  and  does  not  affect  the  validity  of  the  ordinance. 

Again,  section  4  of  the  ordinance  provides : 
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"It  shall  be  the  duty  of  the  clerk  of  the  council  to  issue  a  license  under  this 
ordinance  to  each  person  so  reported  to  hira,  and  for  all  other  persons  known 
to  the  clerk,  liable  to  pay  a  license  under  this  ordinance,  duly  signed  by  the 
mayor  of  said  city  and  clerk  of  the  council,  and  to  fix  and  state  the  amount  of 
license  thereon,  and  on  the  fii*st  Monday  of  each  mouth  deliver  such  license 
to  the  said  city  tax  collector  for  collection,  taking  his  receipt  for  the  amount 
thereof,  and  the  said  clerk,  in  fixing  the  rate  of  license  for  the  several  classes  in 
this  ordinance  hereinbefore  specified,  shall  grade  the  same  according  to  his 
best  information  and  knowledge,  and  for  that  purpose  may  confer  with  the 
persons  in  interest,  and  may  require  any  person  to  file  his  or  her  aflidavit  as 
to  which  class  he  or  she  may  belong:  provided,  that  in  no  case  shall  any 
mistake  by  the  clerk  in  fixing  the  amount  of  said  license  prevent  the  collec- 
tion of  what  shall  be  actually  due,  with  all  costs,  against  any  one  selling  or 
cari*ying  on  said  business  without  license,  or  refusing  to  pay  such  rate  so 
fixed  by  the  clerk.  It  shall  be  the  further  duty  of  said  clerk,  immediately 
after  the  delinquent  list  has  been  delivered  to  him,  to  deliver  the  licenses  un- 
collected to  the  chief  of  police,  whose  duty  it  shall  be  to  at  once  proceed  to 
collect  the  same,  in  his  discretion,  by  suit  or  otherwise." 

It  is  said  that  the  duties  which  this  section  of  the  ordinance  di- 
rects the  clerk  to  perform  were  incnmbeot  upon  the  council,  to  whom 
power  to  perform  was  delegated ;  and,  being  delegated  to  the  council, 
that  body  could  not  delegate  its  powers  to  its  clerk,  or  any  other  of- 
ficer. The  provisions,  however,  were  only  regulative  of  the  mode  of 
issuing  and  collecting  the  licenses  imposed  by  the  ordinance;  the 
acts  required  of  the  clerk  and  tax  collector  were  therefore  ministerial; 
and  while  it  is  undoubtedly  true  that  public  powers  and  trusts  de- 
volved by  law  or  charter  upon  the  governing  body  of  a  municipality, 
to  be  exercised  by  it  in  such  a  manner  as  it  shall  judge  best,  cannot  be 
delegated  to  another,  (BirdsaU  v.  Clark,  73  N.  Y.  73,)  yet  the  power 
to  do  acts,  which  do  not  involve  judgment  or  discretion,  but  are 
merely  mechanical  or  ministerial,  may  be  delegated.  "The  true  dis- 
tinction," observes  the  supreme  court  of  Ohio,  "is  between  the  dele- 
gation of  power  to  make  the  law,  which  necessarily  involves  dis- 
cretion as  to  what  it  shall  be,  and  conferring  an  authority  or  discre- 
tion as  to  its  execution,  to  be  exercised  under  and  in  pursuance  of 
the  law.  The  first  cannot  be  done ;  to  the  latter  no  valid  objection 
can  be  made."  Cincinnati,  W.  dt  Z.  R,  Co,  v.  Commissioners  Clinton 
Co.,  1  Ohio  St.  88. 

The  following  proviso  in  the  ordinance  is  also  challenged : 

"No  license  to  keep  a  saloon  or  bar,  or  other  place,  for  the  sale  of  spiritu- 
ous, vinous,  malt,  or  mixed  liquors,  shall  be  issued  to  any  person  until  a  per- 
mit in  writing  from  the  board  of  police  commissioners  authorizing  such  issue 
shall  have  been  filed  with  the  clerk  of  the  council;  and  the  board  of  police  com- 
missioners shall  have  power  to  issue  such  permit,  and  revoke  the  same  at  any 
time;  and  after  the  filing  of  such  revocation  with  the  clerk  of  the  council  the 
said  clerk  shall  issue  no  further  license  to  the  party  whose  permit  is  revoked 
until  a  new  permit  be  granted  said  party." 

This  condition  imposed  upon  persons  entitled  to  licenses  affec's 
only  the  operation  of  the  ordinance,  and  not  its  existence.  It  is  the 
mode  prescribed  for  issuing  licenses  to  persons  who  want  to  enga;  e 
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or  wish  to  oontinae,  in  a  licensed  occupation.  As  mere  mode  the 
oondition  imposed  is  not  more  unusaal  or  onerous  than  statutory  law 
or  local  ordinance,  passed  in  the  exercise  of  the  police  power  of  the 
state,  has  frequently  prescribed  for  other  occupations  or  professions. 
Says  the  supreme  court,  in  Ex  parte  Yale,  24  Gal.  242:  "The  man- 
ner, terms,  and  conditions  of  an  attorney's  admission  to  practice,  and 
of  his  continuing  in  practice,  as  well  as  his  powers,  duties,  and  priv- 
ileges, are  subject  to  legislative  control  the  same  as  any  other  pro- 
fession or  business  that  is  created  or  regulated  by  statute ;"  therefore 
the  statute  which  required,  as  a  condition  to  admission  to  practice, 
or  to  continue  in  practice,  the  taking  of  the  oath  prescribed,  was  con- 
stitutional. So  in  Ex  parte  Frazer,  54  Gal.  94,  and  Ex  parte  John' 
son,  62  Gal.  263,  we  held  that  a  statute,  passed  to  regulate  the  prac- 
tice of  medicine,  which  made  it  a  misdemeanor  for  a  physician  to 
practice  medicine  without  having  first  procured  a  certificate  from  a 
board  of  examiners,  appointed  by  certain  medical  societies,  was  not 
subject  to  constitutional  objection. 

Lastly,  it  is  contended  that  the  judgment  of  conviction  is  void  be- 
cause (1)  the  city  court  of  Los  Angeles  was  abolished  by  section  1 
of  article  6,  and  section  1  of  article  22  of  the  present  constitution; 
and,  (2)  if  not  abolished,  the  court  had  no  jurisdiction  to  try  the  pe- 
titioner for  the  oifense  with  which  he  was  charged. . 

The  constitution  of  1879  abolished  all  courts  except  "justices*  and 
police  courts," — these  it  continued  in  existence.  Section  3,  art.  22, 
Gonst.  At  the  same  time  it  vested  the  judicial  power  of  the  state  in 
certain  designated  courts,  and  authorized  the  legislature  to  establish 
inferior  courts  in  any  incorporated  city  or  town,  or  city  and  county, 
and  fix  by  law  their  jurisdiction,  and  the  powers,  duties,  and  respon- 
sibilities of  the  judges  thereof.  Sections  1,  13,  art.  6,  Const.  But 
the  judicial  departments  of  the  municipalities  of  the  state,  as  created 
by  their  respective  charters,  were  not  affected  by  these  provisions. 
The  constitution  left  all  municipal  bodies  free  to  administer  their 
local  affairs  under  their  forms  of  municipal  government,  with  the 
powers  conferred  upon  them  by  their  charters,  and  such  additional 
powers  as  were  thought  adequate  to  the  purposes  of  their  creation. 
•  This  was  the  status  of  the  municipal  corporations  of  the  state  at  the 
time  of  the  adoption  of  the  present  constitution.  As  such  they  have 
since  continued  to  exist  before  and  after  the  first  day  of  July,  1880, 
the  day  fixed  by  section  1,  art.  22,  of  the  constitution,  for  the  cessation 
of  all  laws  inconsistent  with  its  provisions,  working  under  charters 
unchanged,  except  in  such  changes  as  may  have  been  made  by  the 
constitution;  and  the  existence  of  each  municipality  under  its  char- 
ter is  continued  by  the  constitution  until  a  majority  of  the  electors 
of  the  municipal  body  determine  to  reincorporate  under  the  general 
law,  or  to  frame  a  charter  for  its  government.  Desmond  v.  Dunn^ 
66  Gal.  242;   Wood  v.  Board  of  Election  Com'rs,  58  Gal.  861. 

We  are  not  aware  that  the  city  of  Los  Angeles  has  reorganized  or 
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reincorporated  under  any  general  law,  or  that  its  charter  has  been 
changed  since  the  constitution  went  into  effect  pursuant  to  its  pro- 
visions. The  judicial  power  of  the  city  is'  therefore  vested  in  the 
court  to  be  held  by  the  judicial  o£Qcer  provided  by  the  charter;  and 
as  such  he  could  exercise  such  judicial  powers  as  may  be  contained 
in  the  charter,  and  try  and  determine  all  local  causes  within  the 
charter  jurisdiction  conferred  upon  him.  People  v.  Henry,  62  Cal. 
557 ;  Ex  parte  Carillo,  4  Pac.  Eep.  695.  The  fact  that  the  same 
person  officiated  as  mayor,  and  as  mayor  presided  in  the  local  legis- 
lative body  which  passed  the  ordinance,  did  not  divest  him  of  his 
authority  under  the  charter  to  act  as  the  judicial  officer  of  the  court. 
The  provisions  of  the  charter  which  made  the  mayor  of  the  city  a 
component  part  of  tline  council,  and  "ex  officio  city  judge,"  are  not  in 
conflict  with  the  constitution.  As  was  said  in  Vridias  v.  Morrill,  22 
Cal.  474,  "there  is  nothing  in  the  constitution  which  prohibits  the 
legislature  from  declaring  the  mayor  of  a  city  to  be  ex  officio  a  justice 
of  the  peace ;  and,  under  such  a  law,  the  same  person  may  constitu- 
tionally exercise  the  functions  both  of  mayor  and  justice. '^  See,  also. 
People  v.  Provines,  34  Cal.  520.  A  mayor's  court,  or  a  city  court  as 
a  mere  municipal  court,  is  regarded  as  a  justice's  court. 

The  city  court  had  jurisdiction  of  the  action  and  the  person  of  the 
defendant.  Having  jurisdiction  of  the  action  and  the  party  defend- 
ant, the  judge  of  the  court  had  power  to  proceed  to  the  final  disposi- 
tion of  the  same,  unless  from  interest,  or  some  other  reason,  he  was 
disqualified  from  acting.  His  qualification  to  act  was  challenged  by 
an  affidavit,  made  and  filed  by  defendant,  which  contained  a  state- 
ment of  defendant's  belief  that  he  could  not  have  a  fair  and  impartial 
trial  in  the  city  court  on  account  of  the  prejudice  and  bias  of  the  judge 
who,  as  judge  of  the  court  and  mayor  of  the  city,  was  the  subject  of 
much  acrimonious  discussion  by  the  newspapers  and  persons  within 
the  municipality  in  connection  with  the  passage  of  the  ordinance; 
and,  in  consequence  thereof,  "the  said  mayor  and  judge  is  interested 
in  the  result  of  the  trial,  and  is  interested  in  convicting  affiant." 

It  is  also  urged  that  as  section  12  of  article  5  of  the  charter  pro- 
vides that  "all  fines  collected  in  said  city  court  shall  be  paid  by  the 
said  judge  into  the  city  treasury,  and  be  placed  to  the  credit  of  the 
salary  fund,"  and  as  subdivision  1  of  section  2  of  article  11  of  the  char- 
ter provides  that  the  mayor  of  the  city  shall  receive  a  monthly  salary 
of  $150,  the  mayor,  as  ex  officio  city  judge,  was  interested  in  convict- 
ing the  petitioner  of  violating  the  ordinance.  It  is  difficult  to  see  how 
these  provisions  of  the  charter  made  the. judge  of  the  court  person- 
ally or  pecuniarily  interested  in  a  criminal  action  for  violating  an  or- 
dinance, so  as  to  incapacitate  him  from  trying  it,  and  from  enforcing 
conviction  by  the  collection  of  a  municipal  fine  or  imprisonment.  Nor 
does  the  fact  stated,  in  the  affidavit,  "that  the  action  of  the  mayor  in 
approving  the  ordinance  has  been  largely  assailed  in  the  city  by  indi- 
viduals and  by  the  press,"  disqualify  the  mayor,  as  ex  officio  city  judge^ 
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from  exercising  his  judicial  functions  in  proceedings  before  him, 
within  his  jurisdiction;  nor  was  it  sufficient  as  a  basis  for  an  appli- 
cation to  change  the  place  of  trial  in  the  proceedings ;  and  there  was 
no  excess  of  jurisdiction  in  denying  the  application  made  upon  the  af- 
fidavit for  that  purpose.  People  v.  WilliamSf  24  Cal.  31;  McCauley 
V.  Weller,  12  Cal.  500. 

Writ  dismissed  and  petition  remanded. 

We  concur:  Mybick,  J.;  Sharpstein,  J.;  Thornton,  J. ;  Mobri- 
SON,  C.  J. 

Eoss,  J.,  (dissenting.)  I  think  the  portion  of  the  ordinance  in- 
volved in  this  case  is  void  for  the  reason  that  the  power  conferred  on 
the  mayor  and  council  by  the  charter  of  the  city  is  in  effect  delegated 
by  that  body  to  the  board  of  police  commissioners.  By  the  charter 
of  the  city  of  Los  Angeles  the  power  "to  license  the  carrying  on  and 
conducting  of  any  and  all  professions,  trades,  callings,  occupations, 
or  other  business,  by  any  person,  natural  or  artificial,  within  the  cor- 
porate limits  of  said  city,"  is  vested  in  the  mayor  and  council,  "The 
principle  is  a  plain  one,"  says  Dillon  in  his  work  on  Municipal  Cor- 
porations, "that  the  public  powers  or  trusts  devolved  by  law  or  char- 
ter upon  the  council  or  governing  body,  to  be  exercised  by  it  when 
and  in  such  manner  as  it  shall  judge  best,  cannot  be  delegated  to  others. 
Thus,  where  by  charter  or  statute  local  improvements,  to  be  assessed 
upon  the  adjacent  property  owners,  are  to  be  constructed  in  'such 
manner  as  the  common  council  shall  prescribe'  by  ordinance,  it  is  not 
competent  for  the  council  to  pass  an  ordinance  delegating  or  leav- 
ing to  any  officer  or  committee  of  the  corporation  the  power  to  de- 
termine the  mode,  manner,  or  plan  of  the  improvement.  Such  an 
ordinance  is  void,  since  powers  of  this  kind  must  be  exercised  in 
strict  conformity  with  the  charter  or  incorporating  act.  So,  where  a 
power — for  example,  the  power  to  issue  licenses — is  granted  bylaw,  or 
by  an  ordinance  duly  passed,  to  the  mayor  and  aldermen^  they  are 
constituted  to  act  as  one  deliberative  body,  to  the  end  that  they  may 
assist  each  other  by  their  united  wisdom  and  experience,  and  the 
result  of  their  conference  be  the  ground  of  their  determination;  and 
when  this  is  the  case,  the  board  of  aldermen  cannot,  even  by  a  vote, 
delegate  the  power  to  the  mayor  alone."  Section  96,  1  Dill.  Mun. 
Corp.  And  in  section  357  of  the  same  volume  the  learned  author 
says:  "Where, by  the  charter  of  a  city,  the  power  to  license  a  partic- 
ular occupation  within  its  limits  is  given  to  the  common  council,  such 
power  involves  the  necessity  of  determining,  with  reasonable  cer- 
tainty, both  the  extent  and  duration  of  the  license  and  the  sum  to  be 
paid  therefor;  and  must  be  exercised  by  the  common  council y  and  can' 
not  be  delegated  by  it,  in  ichole  or  in  part,  to  any  person  or  authority," 
See,  also,  Cooley,  Const.  Lim.  204, 

Now,  the  ordinance  here  in  question  provides,  among  other  things, 
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"that  no  license  to  keep  a  saloon,  bar,  or  other  place  for  the  sale  of 
spirituous,  vinous,  malt,  or  mixed  liquors  shall  be  issued  to  any  per- 
son until  a  permit  in  writing  from  the  board  of  police  commissioners 
authorizing  such  issue  shall  have  been  filed  with  the  clerk  of  the 
council,  and  the  board  of  police  commissioners  shall  have  power  to 
issue  such  permit  and  revoke  the  same  at  any  time ;  and,  after  the 
filing  of  such  revocation  with  the  clerk  of  the  council,  the  said  clerk 
shall  issue  no  further  license  to  the  party  whose  permit  is  revoked 
until  a  new  permit  be  granted  said  party."  This  language  does  not 
admit  of  construction.  It  is  direct  and  simple,  and  clearly  and  un- 
equivocally makes  the  granting  of  the  licenses  in  question  to  depend 
upon  the  action  of  the  board  of  police  commissioners.  Nor  is  there 
any  limit  to  the  power  thus  attempted  to  be  conferred  upon  that  board. 
No  conditions  whatever  are  imposed,  but  the  broad  and  unconditional 
power  attempted  to  be  given  to  grant  or  withhold  permits  at  will. 
As  by  the  terms  of  the  ordinance  no  license  can  be  issued  for  conduct- 
ing the  business  in  question  until  a  permit  in  writing  from  the  board 
of  police  commissioners  authorizing  such  issue  shall  have  been  filed 
with  the  clerk  of  the  council,  it  follows,  necessarily,  that  the  granting 
or  withholding  of  such  licenses  is  in  effect  vested  by  the  ordinance 
in  that  board.  No  argument  can  make  this  plainer.  It  is,  it  seems 
to  me,  a  self-evident  proposition. 

In  the  case  of  City  of  East  St.  Louis  v.  Wehruing,  50  111.  28,  the 
charter  conferred  upon  the  city  council  power  "to  restrain,  prohibit, 
and  suppress  tippliug-houses,  dram-shops,  gaming,  bawdy,  aud  other 
disorderly  houses."  The  ordinance  declared  that  "licenses  may  be 
granted  under  this  article  to  proper  persons  for  a  period  of  not  less 
than  one  month,  nor  more  than  six  months,  to  be  determined  by  the 
city  treasurer  in  each  case;  but  the  city  treasurer  may,  in  his  discre- 
tion, reject  any  application  for  license  under  this  article  for  a  longer 
period  than  one  month,  and,  with  the  concurrence  of  the  mayor,  he 
may  reject  any  application  for  license  under  this  article."  The 
court  said: 

"The  provision  of  the  charter  manifestly  intended  that  the  power  should 
be  exercised  by  the  city  council,  under  reasonable  and  proper  ordinances,  and 
not  that  they  should  authorize  an  individual  to  grant  or  refuse  a  license,  or 
to  fix  the  amount  which  should  be  paid  for  a  license.  If  the  treasurer  may, 
under  this  ordinance,  refuse  licenses  with  the  concurrence  of  the  mayor, 
then  they,  and  not  the  city  council,  would  regulate  or  suppress  dram-shops; 
and  if  the  treasurer  may,  in  his  discretion,  fix  the  sum  to  be  paid,  then  he, 
and  not  the  city  council,  would  discharge  that  duty.  In  the  proper  exercise 
of  this  power  the  city  council  should  adopt  general  ordinances,  prescribing  a 
general  rule  by  which  licenses  might  be  obtained.  They  might,  no  doubt, 
prescribe  the  character  of  persons  who  might  or  might  not  obtain  licenses; 
or  they  might,  in  their  regular  or  called  meetings,  in  such  manner  as  they 
might  ordain,  grant  such  licenses.  The  ordinances  should  prescribe  the 
amount  required  to  be  paid  for  such  license,  either  by  an  ordinance  relating 
to  the  entire  city,  or  grade  tiie  rates  by  divisions  or  portions  of  the  city,  or 
otherwise.     The  ordinance  should  be  of  that  general  character  that  all  per- 
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sons  coming  within  its  requirements  should  be  entitled,  by  complying  with 
its  provisions,  to  receive  a  license,  and  tlie  amount  to  be  paid  should  be 
determined  by  ordinance  or  order  of  the  council,  and  not  left  within  the 
discretion  of  a  single  officer  of  the  city." 

These  observations  by  the  supreme  court  of  Illinois  are  applicable 
to  the  case  before  us.  Of  course,  if  the  business  in  question,  or  any 
other  licensed  business,  be  conducted  in  a  manner  that  is  offensive 
or  dangerous  to  the  public  interests,  the  governing  body  of  the  city 
may  direct  the  manner  to  be  changed,  and  prescribe  regulations  for 
its  prosecution.  But  the  right  to  regulate  its  prosecution  is  an  alto- 
gether different  thing  from  the  right  to  delegate  the  power  to  license. 

As,  in  my  opinion,  the  portion  of  the  ordinance  involved  in  this 
case  is  void  for  the  reason  above  given,  it  is  unnecessary  for  me  to 
consider  any  other  point. 

It  results  from  these  views  that  the  petitioner  is  illegally  restrained, 
and  should  be  discharged. 


(69  Cal.  106) 

Levy  t;.  Wilson,  Judge,  etc,     (No.  11,366.) 
Filed  March  17,  1886. 

1.  Writ  of  Prohibition— Jurisdiction. 

Prohibition  lies  in  California  only  to  arrest  proceedings  of  a  Judicial  tri- 
bunal when  they  are  without  or  in  excess  of  its  jurisdiction,  and  there  is  no 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 

2.  Criminal  Law— Indictment— Superior  Court—Jurisdiction. 

When  a  criminal  prosecution  is  founded  upon  an  accusatory  paper,  pur- 
porting to  be  an  indictment,  but  which  is  void  by  reason  of  not  being  found 
by  a  valid  grand  jury,  the  superior  court  can  acquire  no  jurisdiction  there- 
under. 
8.  Grand  Jury- Order  for  Drawing,  Amendment  of. 

A  drawing  of  a  grand  jury  for  the  city  and  county  of  San  Francisco,  ordered 
as  required  by  sections  219  and  241  of  the  Code  of  Civil  Procedure,  at  a  desig- 
nated hour,  on  a  certain  day,  was  not  invalidated  by  the  fact  that  on  such 
day  the  judge  before  whom  the  drawing  took  place  amended  the  order  by 
changing  the  hour  designated  therein ;  and  such  amendment  did  not  divest 
the  court  of  jurisdiction  over  the  proceeding,  nor  did  the  absence  of  the  pre- 
siding judge  of  the  department  of  the  court  invalidate  the  drawing. 
4.  Same— Deficiei^cy  in  Panel,  how  Filled. 

Where,  from  the  persons  summoned,  a  sufficient  number  to  constitute  a 
Tand  jury  cannot  be  obtained,  the  superior  court  has  jurisdiction,  under  the 
!;alifornia  statute,  to  fill  out  the  deficiency  of  the  original  panel,  either  by  an 
order  for  a  sufficient  number  of  jurors  to  be  forthwith  drawn  and  summoned 
to  attend  the  court,  or  by  an  order  entered  in  its  minutes  directing  the  sheriff 
forthwith  to  summon  so  many  good  and  lawful  men  of  the  county,  or  city 
and  county,  to  serve  as  grand  jurors  as  may  be  required. 

In  bank.     Application  for  writ  of.probibition. 

Davis  Louderbackf  for  petitioner. 

J.  N.  E.  Wilson  and  T.  Z.  Blakeman,  for  respondent. 

McKbe,  J.  On  the  twentieth  of  September,  1885,  there  was  re- 
turned and  filed  in  department  11  of  the  superior  court  of  the  city  and 
county  of  San  Francisco  an  indictment  for  felony  against  the  peti- 
tioner in  this  case,  found  by  the  grand  jury.     After  the  indictment 
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was  filed  the  presiding  judge  of  the  superior  court  assigned  it  to  de- 
partment 1  of  the  said  court  for  trial.  The  petitioner  was  afterwards 
arrested  on  a  bench  warrant  issued. upon  the  indictment,  and  was 
brought  into  court  for  arraignment.  On  his  arraignment  he  chal- 
lenged the  panel  and  the  individual- jurors  of  the  grand  jury,  moved 
to  set  aside  the  indictment  returned  by  it,  filed  a  plea  in  abatement, 
and  moved  to  strike  the  indictment  from  the  files  of  the  court.  The 
challenge,  motions,  and  plea  were  based  upon  the  grounds  of  want  of 
jurisdiction,  and' irregularities  and  errors  in  law  in  the  proceedings 
taken  for  ordering  and  impaneling  the  grand  jury.  The  court  disal- 
lowed the  challenge,  denied  the  motions,  decided  against  the  plea  in 
abatement,  and  required  the  defendant  to  plead.  He  pleaded  not 
guilty,  and  as  the  court  is  about  to  proceed  to  try  the  issues  raised  by 
the  indictment  and  plea,  the  petitioner  has  applied  for  a  writ  of  pro- 
hibition to  restrain  the  court  from  proceeding  to  try  him  upon  the  in- 
dictment. 

The  petition  contains  the  same  grounds,  as  a  basis  for  a  writ  of  pro- 
hibition, upon  which,  in  the  court  below,  the  petitioner  challenged  the 
panel  and  individual  jurors  of  the  grand  jury.  Most  of  the  grounds 
stated  for  the  purpose  are  irregularities  and  errors  in  law  occurring 
before  and  after  the  finding  and  return  of  the  indictment.  But  as 
these  are  matters  which  are  reviewable  and  remediable  on  appeal  in 
the  action,  they  are  not  grounds  for  a  writ  of  prohibition.  Prohibi- 
tion lies  to  arrest  the  preceedings  of  a  judicial  tribunal  when  they 
are  without  or  in  excess  of  its  jurisdiction,  and  the  writ  is  issuable 
only  in  cases  where  there  is  not  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law.     Code  Civil  Proc.  §§  1102,  1103. 

One  of  the  grounds  stated  in  the  petition  is  that  the  indictment 
was  found  by  a  body  of  men  styled  a  "grand  jury,"  that  was  not  in 
law  and  fact  *'a  valid  and  constitutional  grand  jury."  If  that  be  so, 
the  accusatory  paper  returned  by  them  to  the  court  below  as  an  in- 
dictment is  worthless  and  void,  [People  v,  Thurston,  6  Cal.  69,)  and 
the  court  has  no  jurisdiction  to  try  the  petitioner  upon  it;  for  no  per- 
son can  be  held  to  answer  for  crime  unless  on  information,  after  ex- 
amination and  commitment  by  a  magistrate  or  an  indictment  of  a 
grand  jury,  and  in  order  that  offenses  committed  in  a  county  may  be 
prosecuted  by  indictments,  the  constitution  requires  that  a  grand  jury 
shall  be  drawn  at  least  once  a  year.     Const.  §  8,  art.  1. 

As  defined  by  the  Code  law  of  the  state,  a  grand  jury  is  a  body  of 
men,  19  in  number,  returned  in  pursuance  of  law  from  the  citizens 
of  a  cpunty,  or  city  and  county,  before  a  court  of  competent  jurisdic- 
tion, impaneled  and  sworn,  according  to  law,  to  inquire  into  public 
offenses  committed  or  triable  within  the  county,  or  city  and  county. 
Code  Civil  Proc.  §  192.  For  constituting  such  a  body  the  legislature 
has  provided  that  each  of  the  superior  courts  of  the  counties  of  the 
state,  whenever  in  its  judgment  the  public  interest  requires  it,  shall 
make  and  file  with  the  county  clerk  an  order  directing  him  to  have 
v.lOp.no.4— 18 
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drawn,  at  the  time  designated  in  the  order,  in  the  manner  prescribed 
by  law,  the  designated  number  of  names  of  persons  to  be  summoned 
as  a  grand  jury,  and  to  certify  a  list  of  the  names  drawn  to  the 
sheriff  of  the  county,  who  shall  summon  them,  according  to  law,  to 
be  and  appear  before  the  court  at  the  time  designated  in  the  order. 
Id.  §§  219.  241. 

According  to  the  petition,  these  things  were  done.  On  July  8, 
1885,  an  order  for  a  grand  jury  was  made  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  and  filed  with  the  county  clerk. 
That  order  was  signed:  **F.  W.  Lawlor,  Presiding  Judge  Superior 
Court;  D.  J.  Toohy,  Judge  of  the  Superior  Court."  One  o'clock  p.  m. 
of  the  day  on  which  the  order  was  made  and  filed  was  the  hour  des- 
ignated in  the  order,  as  originally  made  and  filed,  for  thcT  drawing. 
That  day,  in  department  11  of  the  superior  court,  the  court  opened 
at  10  o'clock  A.  M.,  and  upon  the  opening  of  the  court  the  clerk  read 
aloud  the  order,  as  originally  signed,  for  a  grand  jury;  after  which 
the  judge  of  the  court  amended  the  order,  by  changing  the  hour  des- 
ignated in  the  order  for  drawing  the  jury  from  1  o'clock  p.  m.  to  10 
a.  m.  of  the  day;  and  upon  such  change  being  made  on  the  face 
of  the  order,  the  clerk,  in  open  court,  in  presence  of  the  judge  of  the 
court, — the  presiding  judge  of  the  departments  of  the  superior  court 
being  absent  during  the  proceedings, — did  draw  from  the  grand  jury 
box  the  names  of  the  requisite  number  of  grand  jurors,  pursuant  to 
the  order  as  amended,  and  in  the  manner  prescribed  by  section  219 
of  the  Code  of  Civil  Procedure. 

Of  the  names  thus  drawn  by  the  officer  a  certified  list  was  made 
and  delivered  to  the  sheriff,  who  returned  that  he  had  found  and  sum- 
moned 21  of  the  persons  named  on  the  list,  to  be  and  appear  in  de- 
partment 11  of  the  superior  court,  at  10  o'clock  a.  m.,  on  the  tenth 
day  of  July,  1885;  and  at  that  time  the  jurors  summoned  appeared 
in  court.  The  persons  who  appeared  were  summoned  by  the  proper 
officer,  and  their  names  were  drawn  by  a  proper  officer,  in  the  per- 
formance of  a  ministerial  duty  required  of  him  by  an  order  of  a  court 
of  competent  jurisdiction.  The  absence  of  the  presiding  judge  of  the 
department  of  the  court  in  which  the  duty  was  performed  did  not 
invalidate  the  drawing,  nor  did  the  change  made  by  the  judge  of  de- 
partment 11  in  the  original  order  of  the  hour  at  which  the  drawing 
was  to  take  place  divest  the  court  of  jurisdiction  over  the  proceeding. 
The  change  made,  if  an  irregularity  or  error  in  law,  was  an  irregu- 
larity which  happened,  or  an  error  committed,  within  the  jurisdiction 
of  the  court,  which  did  not  affect  the  existence  of  the  order  under 
which  the  clerk  acted;  and  as  the  order  was  made  and  amended 
within  and  not  without  the  jurisdiction  of  the  court,  it  was  not  void 
for  want  of  jurisdiction,  nor  for  an  excess  of  jurisdiction.  Therefore 
the  names  were  legally  drawn  from  the  grand  jury  box,  and  the  per- 
sons listed  and  summoned  who  appeared  in  court  were  returned^  in 
pursuance  of  law,  before  a  court  of  competent  jurisdiction. 
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But  of  the  persons  summoned  and  who  appeared,  13  were  excused 
for  cause,  and  only  6  of  the  original  panel  remained.  The  grand 
jury  was  therefore  incomplete,  and,  in  order  to  fill  the  panel,  the 
judge  of  the  court,  by  an  order  entered  in  the  minutes  of  the  court, 
directed  the  sheriff  to  summon  15  persons,  from  the  body  of  the  city 
and  county,  to  be  and  appear  in  department  11  of  the  superior  court 
on  the  fourteenth  day  of  July,  1885,  to  serve  as  grand  jurors.  That 
was  done.  Under  the  order  the  sheriff  summoned  15  persons  from 
the  body  of  the  city  and  county,  returned  their  names  into  court,  and 
the  persons  who  were  summoned  appeared  in  court  at  the  hour  named 
in  the  order.  Two  of  them  were  excused  for  cause,  and  the  remain- 
ing thirteen,  with  the  six  jurors  of  the  original  panel,  were  recog- 
nized by  the  court,  and  declared  to  be  the  grand  jury,  and  as  such 
were  impaneled  and  sworn,  and  afterwards  found  and  returned  into 
court  the  indictment  against  the  petitioner. 

The  petition  states  that  there  were,  at  the  time  of  the  proceeding 
taken  for  filling  the  original  panel,  135  names  in  the  grand  jury  box 
from  which  a  grand  jury  could  and  ought  to  have  been  drawn,  and  it  is 
contended  that  in  making  the  order  for  summoning  the  juroi's  from 
the  body  of  the  city  and  county  the  court  exceeded  its  jurisdiction. 
But  the  names  of  a  sufficient  number  of  persons  to  constitute  the 
grand  jury  having  been  drawn  from  the  grand  jury  box,  and  those 
persons  having  been  summoned  and  returned  according  to  law,  of 
whom,  for  cause,  such  numbers  were  excused  that  there  were  only 
present  six  of  the  original  panel,  the  court  had  jurisdiction  to  fill  out 
the  deficiency  of  the  original  panel,  either  by  an  order  for  a  sufficient 
number  of  jurors  to  be  forthwith  drawn  and  summoned  to  attend  the 
court,  or  by  an  order  entered  in  its  minutes  directing  the  sheriff  forth- 
with to  summon  so  many  good  and  lawful  men  of  th^  county,  or  city 
and  county,  to  serve  as  grand  jurors,  as  may  be  required.  Code  Civil 
Proc.  §§  226,  242.  There  was  therefore  no  excess  of  jurisdiction  in 
the  order  made  for  a  special  venire  for  summoning  the  requisite  num- 
ber of  jurors  from  the  body  of  the  county  to  complete  the  grand  jury, 
instead  of  an  order  for  having  the  number  drawn  from  the  grand 
jury  box. 

We  are  of  opinion  that  the  court  below,  in  exercising  its  discretion, 
ought  to  have  ordered  the  panel  to  be  filled  by  requiring  the  clerk,  in 
open  court,  and  in  the  presence  of  the  judge,  to  draw  the  requisite 
number  of  names  from  the  grand  jury  box  instead  of  requiring  the 
sheriff  to  summon  jurors  from  the  body  of  the  city  and  county.  The 
former  course  of  proceeding  is  more  consistent  with  the  correct  ad- 
ministration of  justice.  But  the  course  adopted  by  the  court  was  one 
authorized  by  the  Code.  The  persons  summoned  and  in  attendance 
were  drawn,  summoned,  and  impaneled  under  a  valid  law,  and  ac- 
cording to  its  provisions,  {People  v.  McDonell,  47  Cal.  136;  People 
V.  Ah  Chung,  54  Cal.  398;  Leahy  v.  Southern  Pac.  R.  Co.,  3  Pac.  Rep. 
622;)  and  as  they  were  qualified  to  sit  as  grand  jurors,  and  were  rec- 
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ognized  by  the  court  and  sworn  as  a  grand  jury,  the  indictment  found 
by  it  against  the  petitioner  is  a  good  indictment* 

It  follows  that  the  application  for  a  writ  of  prohibition  must  be 
denied.     It  is  so  ordered. 

McKiNSTftY,  Sharpstein,  and  Thornton,  JJ,,  concur. 


(69   Cal.  129) 

Martin  v.  Ward.     (No.  9,262.) 
Filed  March  23, 1886. 

1.  Ejectment— Adtbrsb  Possession. 

In  an  action  of  ejectment  a  finding  that  defendant  repudiated  plaintiff's 
title,  and  set  up  title  in  himself,  only  about  three  years  prior  to  the  action,  and 
the  fact  that  defendant  had  failed  to  pay  the  taxes  required  to  make  out  an 
adverse  possession,  are  fatal  to  a  claim  of  adverse  possession  by  defendant. 

2.  Trial— Directing  Verdict— Ko  Conflict  in  Evidence. 

Where  there  is  no  conflict  in  evidence,  the  court  may  properly  direct  a 
verdict. 
8.  Appeal— Error  without  Injury. 

It  is  no  ground  for  reversal  on  appeal  that  errors  have  been  committed  in 
the  court  below,  if  such  errors  inured  to  the  benefit  of  the  appellant. 
4.  Same — Conflicting  and  Hostile  Testimony— Pro vtnob  of  Jury. 

Where  the  evidence  on  a  trial  was  radically  hostile  and  conflicting,  it  is 
peculiarly  within  the  province  of  the  jury,  and  the  verdict  should  not  be  dis- 
turbed on  appeal. 

Commissioners'  decision. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

J.  N.  Thome,  for  appellant. 
J.  L.  Murphy,  for  respondent. 

Searls,  C.  This  is  an  action  of  ejectment  to  recover  a  lot  of  land 
25  feet  front  by  69  feet  deep,  situated  on  Douglas  street,  city  and 
county  of  San  Francisco.  The  appeal  is  from  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  a  new  trial.  The  complaint 
is  in  the  usual  form  in  ejectment,  avers  the  value  of  the  rents  and 
profits  of  the  demanded  premises  to  be  $200,  and  demands  judgment 
for  possession,  for  $500  damages  for  withholding  possession  thereof, 
and  for  $200,  the  value  of  the  rents  and  profits,  and  for  costs.  The 
complaint  is  followed  by  the  usual  affidavit  in  verification,  but  does 
not  appear  to  have  been  sworn  to,  and  must  be  treated  as  an  unveri- 
fied complaint.  The  answer  contains :  (1)  A  general  denial  of  "each 
and  every  allegation  in  said  complaint  contained."  (2)  Sets  up  that 
plaintiff's  action  is  barred  by  sections  318  and  319  of  the  Code  of 
Civil  Procedure  of  the  state  of  California.  (3)  A  plea  of  a  judgment 
in  favor  of  defendant,  determining  the  title  to  the  demanded  prem- 
ises in  defendant's  favor.  (4)  And  for  a  further  and  separate  de- 
fense, and  as  a  cross- complaint,  defendant  avers,  in  substance,  that 
in  the  latter  part  of  1868,  plaintiff  being  the  owner  of  75  feet  front 
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by  125  feet  deep  on  Douglas  street,  in  consideration  that  defendant 
would  build  for  her,  said  plaintiff,  on  said  land,  a  house,  agreed  to 
convey  to  him,  the  defendant,  the  northerly  one-third,  or  35  feet  front 
by  125  feet  deep,  parcel  of  said  land;  that  on  or  about  Januai^y, 
1869,  defendant  entered  into  possession  of  said  land  so  agreed  to  be 
conveyed,  and  has  ever  sijuce  held  the  exclusive,  visible,  open,  and 
notorious  possession  thereof,  adverse  to  all  the  world  claiming  title 
thereto;  that  the  defendant  built  the  house  for  plaintiff  as  per  the  agree* 
menty  and  that  the  same  was  accepted  by  her;  that  plaintiff  agreed 
to  execute  to  defendant  a  deed,  but  has  never  done  so.  Wherefore 
defendant  prays  that  he  be  decreed  to  be  the  legal  owner  of  the  prem- 
ises, and  that  plaintiff  execute  to  him  a  deed,  etc. 

At  the  trial  it  was  admitted  that  the  plaintiff  was  the  owner  of  the 
land  in  1869,  at  the  time  of  the  alleged  agreement,  and  by  consent 
of  parties  the  following  special  issues  were  presented  to  the  jury,  and 
answered  as  herein  staled : 

"(1)  Did  the  plaintiff,  in  the  latter  part  of  1868,  or  the  early  part  of  1869, 
enter  into  any  agreement  with  the  defendant  whereby  she  promised  that  she 
would  convey  to  him  the  premises  on  which  he  now  resides,  in  consideration 
that  he  would  construct  for  her,  at  his  own  expense,  a  dwelling-house  upon 
that  portion  of  the  premises  where  she  is  now  residing?  Yes.  (2)  If  you 
find  the  above  in  the  affirmative,  then  did  the  defendant  construct  a  dwelling- 
house  for  the  plaintiff  upon  that  portion  of  the  premises  where  she  is  now 
residing  at  his  own  expense?  Ko.  (3)  If  you  find  the  above  in  the  negative, 
then  did  the  plaintiff,  in  the  latter  part  6f  1868,  or  the  early  part  of  1869, 
agree  with  the  defendant  that  if  lie  would  pay  a  certain  mortgage  then  exist- 
ing upon  the  premises  in  controversy  to  the  Hibernia  Bank,  for  about  the 
sum  of  $300,  or  refund  the  amount,  she  would  convey  to  him  the  premises 
npon  which  he  is  now  residing?  Yes.  (4)  If  you  find  the  last  above  in  the 
affirmative,  then  did  the  defendant  pay  said  mortgage  or  refund  the  amount 
thereof  to  the  plaintiff?  No.  (5)  If  you  find  the  last  above  in  the  affirma- 
tive, then  did  the  defendant  enter  upon  said  premises  in  pursuance  to  said 
agreement?  Yes.  (6)  If  you  find  that  the  defendant  entered  upon  the  pos- 
session of  said  premises  under  either  of  the  agreements  above  mentioned, 
then  has  he  ever  repudiated  said  agreement,  and  claimed  to  hold  the  premises 
as  his  own,  prior  to  the  commencement  of  this  litigation?  Yes,  on  or  about 
three  years  ago. " 

Upon  the  coming  in  of  this  special  verdict  the  court  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  possession  of  the  de- 
manded  premises,  and  for  the  rental  value  thereof,  at  eight  dollars 
per  month,  from  the  date  of  the  filing  of  the  complaint,  and  there- 
upon the  jury  rendered  its  verdict  in  favor  of  the  plaintiff  as  follows: 
"We,  the  jury,  in  the  above-entitled  cause,  do  find  for  the  plaintiff, 
and  assess  the  damages  in  the  sum  of  $104."  To  the  instruction  of 
the  court  directing  a  general  verdict  counsel  for  defendant  excepted, 
and  the  ruling  is  assigned  as  error. 

At  the  trial  no  evidence  was  offered  in  support  of  the  plea  of  a 
former  adjudication  and  judgment.  Title  in  plaintiff  in  1869  was  ad- 
mitted, and  the  only  evidence  upon  the  subject  of  the  value  of  the 
rents  and  profits  was  that  of  the  defendant,  who  said :  **I  suppose  the 
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property  might  bring  probably  about  $10  a  month,  or  thereabouts," 
and  that  of  Peter  Ward,  a  witness  on  behalf  of  plaintiff,  who  fixed  it 
at  eight  dollars  per  month. 

The  sixth  finding  of  the  jury,  to  the  effect  that  defendant  repudi- 
ated the  agreements  and  claimed  to  hold  the  premises  as  his  own,  "on 
or  about  three  years  ago,"  coupled  with  the  fact  that  he  himself  tes- 
tified that  for  two  or  three  years  before  suit  was  brought  he  had  not 
paid  the  taxes  on  the  property,  as  required  by  section  325  of  the  Code 
of  Civil  Procedure  to  make  out  an  adverse  possession,  are  conclusive 
of  defendant's  plea  of  the  statute  of  limitations. 

There  remained,  then,  nothing  to  dispose  of,  except  the  value  of 
the  use  and  occupation,  and  if  plaintiff  was  willing  to  accept  the  small- 
est amount  named  by  any  witness,  defendant  who  had  fixed  the  value 
somewhat  higher,  should  not  be  heard  to  complain.  Assuming  as 
the  court  did,  the  lowest  sum  named  as  the  value,  there  was  upon 
this  question  no  conflict  in  the  testimony.  Where  there  is  no  conflict 
in  the  evidence,  the  court  may  properly  direct  a  verdict.  Chenery  v. 
Palmer,  6  Cal.  122;  Watson  v.  Damon,  54  Cal.  278;  Page  v.  Tucker, 
Id.  121.  The  error,  if  any,  in  instructing  the  jury  as  to  the  amount  to 
be  found,  inured  to  the  benefit  of  appellant,  and  it  is  no  cause  for  a 
reversal  of  the  judgment.  Upon  the  other  issues  the  evidence  was 
not  only  conflicting,  it  was  radically  hostile  and  conflicting,  in  the 
extremest  sense  of  the  term,  and  involved  considerations  peculiarly 
within  the  province  of  a  jury  to  determine ;  and,  under  the  circum- 
stances, the  result  reached  should  not  be  disturbed,  and  the  judg- 
ment and  order  appealed  from  should  be  affirmed. 

We  concur :     Foote,  C.  ;  Belcher,  C.  C. 

By  the  Court,  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(69  Cal.  112) 

GiRDNER  and  others  v,  Beswick.     (No.  9,843.) 

Filed  March  20,  1886. 

1.  Appeal — Notice,  Construction  of. 

Where  the  language  of  a  notice  of  appeal  is  "from  an  order  overruling  and 
denying  defendant's  motion  for  new  trial  upon  the  judgment  made  and  en- 
tered in  above-entitled  action,  which  said  order  overruling  and  denying  de- 
fendant's motion  for  new  trial  was  made  and  entered  by  said  court  herem  on 
the  sixteenth  day  of  September.  A.  D.  1884, "  the  appeal  taken  thereby  is  from 
the  order  denying  the  motion  for  a  new  trial. 

2.  New  Trial — Notice  op  iNTBiNTiON  to  Move  for. 

A  party  has  10  days  after  the  service  on  him  of  notice  of  a  decision  within 
which  to  give  notice  of  his  intention  to  move  for  a  new  trial,  and  therefore, 
if  nothing  appears  on  the  record  showing  service  of  a  notice  of  the  decision, 
but  the  notice  of  intention  to  move  for  a  new  trial  properly  appears,  it  can- 
not be  held  that  such  latter  notice  was  not  in  time,  so  as  to  constitute  a  ground 
for  dismissal  of  an  appeal. 
8.  Same — Settlement  of  Statement  on  Motion — Certificate. 

A  certificate  appended  to  a  statement  on  motion  for  a  new  trial,  as  follows- 
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"I  hereby  certify  that  the  foregoing  statement  of  the  case  on  motion  for  a 
new  trial  is  the  statement  settled  and  allowed  by  me  therefor.  Edwin 
Shearer,  Superior  Judge,  "—is  a  sufficient  certificate  of  settlement  of  the  state- 
ment within  the  statute.    Code  Civil  Proc.  Cal.  §  659,  sub.  3. 

4.  Triaii — Failure  to  Find  on  Immaterial  Issues. 
Failure  to  find  on  immaterial  issues  is  not  error. 

6.  Same— Findings  of  Fact,  what  Proper. 

Findings  which  find  only  matters  of  evidence,  and  are  not  findings  of  fact, 
have  no  proper  place  in  the  findings  of  the  court;  and  if  they  do  not  affect  the 
result  of  a  cause,  and  afford  no  ground  for  reversal,  they  should  be  disre- 
garded on  appeal,  as  if  they  did  not  appear  in  the  findings  at  all. 

6.  Appeal— Findings— Sufficiency  of. 

Various  findings  reviewed,  and  held  sufficient. 

7.  Sale  of  Animals- Warranty  of  Number— Action  for  Breach— Damages. 

The  plaintiffs  bought  of  the  defendant  a  band  of  animals  which,  by  his 
agreement,  the  latter  guarantied  should  be  170  head,  less  five  head  of  horses, 
which  he  was  allowed  to  retain.  There  were  then  sold  a  -band  of  165  animals. 
Of  these  plaintiffs  got  only  117  head,  leaving  a  difference  of  48  head,  for  the 
value  of  which,  and  not  for  the  value  of  58  nead,  the  plaintiffs  were  entitled 
to  recover  as  damages,  and  the  trial  court  erred  in  allowing  the  value  of  more 
than  48  head. 

In  bank.     Appeal  from  superior  court,  county  of  Siskiyou. 
Wm.  McConaughy  and  J.  V.  Brown,  for  appellant. 
W.  I.  NiclioU  and  H.  B,  Warren^  for  respondents. 

Thornton,  J.     This  action  was  brought  to  recover  $2,000  damages 
for  breach  of  a  contract  entered  into  between  plaintiffs  and  defend- 
ant.    The  contract  is  as  follows : 
"$4,500.  SisKiYOtj  Co.,  Cal.,  June  20,  1882. 

"For  and  in  consideration  of  the  sum  of  four  thousand  five  hundred  dol- 
lars, in  hand  paid,  I  this  day  sell  my  entire  band  of  horses,  mules,  and  jack 
to  J.  Girdner  and  J.  W.  George,  except  five  head  of  horses  reserved,  and  I 
hereby  agree,  when  gathered  up,  that  there  shall  be  one  hundred  and  seventy 

head,  not  including  the  colts  of  1882,  brand,— hat  brand,  ( — ):  provided, 

that  there  shall  not  be  some  disease  to  kill  off,  or  that  it  becomes  known  that 
they  have  died  from  any  other  cause. 

[Signed]  "R.  Bes^iok." 

The  breach  assigned  is  that  at  time  of  sale  by  defendant  to  plaintiffs 
there  were  not  more  than  119  head  of  the  band  of  animals  sold,  as 
defendant  well  knew,  and  that  plaintiffs,  on  gathering  up  said  ani- 
mals, got  no  more  than  117  head  of  said  band,  including  2  that  had 
died.  From  this  it  appears  that  there  was  a  deficiency  of  53  head. 
The  court  gave  judgment  for  $2,000,  the  value  of  the  53  head,  in 
favor  of  plaintiffs.  The  defendant  moved  for  a  new  trial,  which  was 
denied. 

If  there  is  any  appeal  herein  it  is  from  the  order  denying  defend- 
ant's motion  for  a  new  trial.  It  is  contended  that  there  is  no  such 
appeal.  The  language  of  the  notice  of  appeal  is:  From  an  order 
overrulmg  and  denying  defendant's  motion  for  new  trial  upon  thejudg- 
ment  made  and  entered  in  above  entitled  action,  which  said  order 
overruling  and  denying  defendant's  motion  for  new  trial  was  made  and 
entered  by  said  court  herein  on  the  sixteenth  day  of  September,  A.  D. 


Digitized  by 


Google 


280  PAaFIC  REPORTEB.  [Cal. 

1884.**  The  notice  was  properly  entitled  in  the  cause.  An  order 
denying  the  motion  for  a  new  trial  on  the  sixteenth  of  September, 
1884,  appears  in  the  transcript.  The  notice  in  its  last  clause  refers 
to  this  order  by  its  correct  date  as  then  made,  and  speaks  of  it  as 
an  order  overruling  and  denying  defendant's  motion  for  new  trial, 
and  thus  defines  it  the  order  from  which  the  appeal  is  taken.  It 
would  be  an  unwarranted  construction  of  this  language  to  hold  that 
this  was  not  the  order  appealed  from.  It  was  plainly  intended  as 
an  appeal  from  this  order.  There  is  nothing  in  the  language  used 
to  mislead  the  plaintiffs  or  their  counsel  as  to  the  order  intended  to 
be  appealed  from.  We  feel  bound  to  hold  it  as  an  appeal  from  the 
order  denying  the  motion  of  defendant  for  a  new  trial.  The  under- 
taking on  appeal,  though  inarti&cially  drawn,  is  in  our  judgment  suf- 
ficient. 

The  only  appeal  here,  as  above  stated,  is  from  the  order  of  the 
court  denying  defendant's  motion  for  a  new  trial.  It  is  now  urged 
that  this  appeal  should  be  dismissed  because  the  notice  of  intention 
to  move  for  a  new  trial  was  not  given  in  time.  The  only  notice  of 
intention  which  we  can  take  notice  of  here  is  that  r:)ferred  to  in  the 
order  denying  the  motion  for  a  new  trial.  The  other  notices  appear- 
ing in  the  transcript  we  cannot  take  notice  of  because  they  are  not 
embraced  in  the  statement  or  bill  of  exceptions.  Such  notices  are 
not  a  part  of  the  judgment  roll,  and  they  must  be  made  to  appear  as 
part  of  the  record  by  a  statement  or  bill  of  exceptions,  as  other 
matters  which  are  not  a  part  of  the  judgment  roll  must  be  made  a 
part  of  the  record.  The  order  denying  the  motion  for  a  new  trial 
was  made  on  the  sixteenth  of  September,  1884,  and  is  as  follows : 

"(Title  of  Court  and  Cause.) 

"At  a  regular  term  of  the  honorable  superior  court,  continued  and  held 
within  and  for  said  county,  at  Yreka  city,  the  county-seat  thereof,  on  Tues- 
day, September  16,  A.  D.  1884,  court  met  pursuant  to  adjournment,  and  was 
duly  called  by  the  sheriff.  Present:  Hon.  Edwin  Shbaber,  superior  judge, 
and  otlieers  of  the  court. 

'*In  pursuance  of  the  notice  of  motion  to  move  for  a  new  trial,  filed  herein 
on  the  sixteenth  day  of  August,  A.  D.  1884,  the  defendant,  by  W.  I.  Nichols 
and  H.  B.  Warren,  his  attorneys,  moves  the  court  to  set  aside  tlie  decision 
and  judgment  rendered  in  this  action,  and  grant  a  new  trial  thereof  upon  the 
following  grounds,  to- wit:  (1)  Insufficiency  of  ,the  evidence  to  justify  the 
decision,  and  that  the  decision  was  against  law.  (2)  Errors  in  law  occurring 
at  the  trial,  and  excepted  to  by  defendant;  and  that  the  statement  on  motion 
for  new  trial,  as  settled  and  allowed  by  the  judge  of  said  court,  and  filed 
herein  on  the  fifteenth  day  of  August,  A.  D.  1884,  and  the  pleadings,  papers, 
and  records  in  said  case,  are  herewith  presented  in  support  of  said  motion. 

"  W.  I.    XlCHOLS, 

"H.B.Warren, 
"Attorneys for  Defendant. 

"And  said  motion  having  been  submitted  to  the  court  for  judgment  thereon, 
it  is  ordered  and  adjudged  by  the  court  that  said  motion  be,  and  the  same 
hereby  is,  overruled  and  denied.  Edwin  Shearer,  Superior  Judge." 
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The  notice  of  intention  herein  referred  to  is  stated  to  have  been 
filed  on  the  sixteenth  of  August,  1884.  The  decision  herein  was 
filed  on  the  seventh  of  March  preceding.  The  defendant  had  10 
days  after  notice  of  the  decision  of  the  court  within  which  to  give 
notice  of  his  intention  to  move  for  a  new  trial.  When  this  notice 
was  given  does  hot  appear.  In  fact,  it  does  not  appear  that  any  no- 
tice of  the  decision  was  ever  given;  nor  does  it  appear  that  any  ob- 
jection was  ever  made  in  the  court  below  that  this  notice  of  intention 
was  not  given  in  time.  Under  these  circumstances  we  cannot  hold 
that  this  notice  was  not  in  time,  and  the  appeal  cannot  be  dismissed 
on  the  ground  that  it  was  not  so  given.  We  are  bound  to  hold,  noth- 
ing appearing  to  the  contrary,  that  the  notice  referred  to  in  the  order 
above  quoted  was  in  all  respects  regular,  and  was  given  in  time. 

It  is  contended  that  it  does  not  appear  that  the  statement  was 
properly  settled.  This  contention  is  directed  at  the  certificate  of  the 
judge  appended  to  the  statement,  which  is  as  follows : 

"I  hereby  cerify  that  the  foregoing  statement  of  the  case  on  motion  for  a 
new  trial  is  the  statement  settled  and  allowed  by  me  therefor. 

**Edwin  Sheaber,  Superior  Judge." 

We  are  of  opinion  that  this  certificate  accords  with  the  statute. 
Code  Civil  Proc.  §  659,  sub.  3. 

The  contention  presented  herein  for  consideration  is  that  the  court 
below  failed  to  find  on  certain  material  issues.  It  is  said  that  the 
complaint  contains  the  following  allegation : 

"That  plaintiffs  are  informed  and  believe,  and  upon  their  information  and 
belief  aver,  that  the  defendant's  band  of  animals  so  sold  as  aforesaid  to  plain- 
tiffs did  not,  at  the  time  of  said  sale,  or  at  any  time  thereafter,  consist  of  170 
head,  nor  of  more  than  119  head,  exclusive  of  colts  foaled  in  the  year  1882, 
and  that  defendant  well  knew  that  he  did  not  own  more  than  119  head  of 
such  animals  at  the  time  of  said  sale." 

It  is  also  said  that  this  allegation  is  denied.  The  only  attempt  at 
denial  to  which  we  have  been  referred  or  which  we  can  find  is  as  fol- 
lows: 

"And  upon  information  and  belief  avers  that  he,  said  defendant,  at  the 
time  of  the  making  of  said  sale,  was  the  owner  of  horses  and  mules,  branded 
with  his  brand,  and  numbering  about  170  head  in  the  aggregate,  exclusive  of 
the  colts  foaled  in  1882." 

The  issue  as  to  the  number  of  horses  defendant  owned  at  the  time 
of  the  sale  is  immaterial.  The  averment  in  the  complaint  to  that, 
effect  is  of  immaterial  matter,  and,  conceding  for  the  argument  that 
it  was  denied,  the  issue  thus  joined  would  be  immaterial.  The  con* 
tract  was  that  the  animals  referred  to  should  be,  when  *' gathered  up/' 
170  head,  and  not  at  the  time  of  sale.  We  cannot  conclude  that  the 
sale  and  the  gathering  were  to  be  simultaneous.  The  contract  refers 
to  the  gathering  up  as  something  to  be  done  after  it  (the  contract) 
was  entered  into.  The  fair  inference  from  the  language  of  the  con- 
tract is  that  the  animals  spoken  of  in  it  were  dispersed  over  a  range 
from  which  it  was  necessary  to  collect  them.    As  to  that  part  of  the 
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allegation  above  quoted  from  the  complaint,  "that  defendant  well 
knew  that  he  did  not  own  more  than  119  head  of  such  animals  at  the 
time  of  sale,"  the  knowlege  of  defendant  here  averred  is  not.  denied 
at  all.  If  it  had  been  denied,  it  would  have  raised  an  issue  entirely 
immaterial,  for  the  reasons  above  given  as  to  the  other  part  of  the 
allegation.     The  failure  to  find  on  immaterial  issues  is  not  error. 

The  third  and  fourth  findings  find  only  matters  of  evidence.  They 
are  not  findings  of  fact,  and  have  no  proper  place  in  the  findings. 
They  do  not,  however,  affect  the  result  and  afford  no  reason  for  a  re- 
versal of  the  order.  They  should  be  and  are  disregarded  by  this  court, 
as  if  they  did  not  appear  in  the  findings  at  all. 

The  findings  as  to  thenumber  of  animals  gathered  up  are  in  form 
sufficient.  The  requisite  facts  are  found  in  them  in  the  following 
words : 

"Tliat  said  plaintiffs  have  made  thorough  search  in  their  efforts  to  gather 
up  the  band  of  animals  so  purchased  by  them  of  said  defendant,  over  the  dif- 
ferent ranges  where  said  animals  were  known  to  range,  and  did  range,  and 
that  plaintiffs  have  used  diligence,  and  made  earnest  efforts  to  find  all  the 
animals  purchased  by  them  of  the  defendant.  That  of  the  whole  number  of 
animals  purchased  by  plaintiffs  of  defendant,  to-wit,  one  hundred  and  seventy 
head,  plaintiffs  have  recovered  one  hundred  and  seventeen  head,  leaving  fifty- 
three  head  of  said  animals,  which  plaintiffs  have  not  recovered,  and  were  not 
able  to  find  and  recover." 

The  above  findings  are  not  lacking  in  sufficiency.  The  court  finds 
that  53  head  of  the  animals  sold  were  not  gathered,  and  that  plain- 
tiffs, on  a  thorough  search,  were  not  able  to  find  and  recover  them. 
It  finds  the  value  of  these  53  horses  to  be  $2,000,  and  at  that  sum 
assesses  the  damages  to  plaintiffs.  The  plaintiffs  bought  of  the  de- 
fendant a  band  of  animals  which,  by  his  agreement,  the  latter  guar- 
antied to  be  170  head,  less  5  head  of  horses  which  he  was  allowed  to  re- 
tain. There  was  then  sold  a  band  of  165  animals.  Of  these  plaintiffs 
got  one  117  head,  leaving  a  difference  of  48  head,  for  the  value  of 
which,  and  not  for  the  value  of  53  head,  the  plaintiffs  were  entitled  to 
recover  as  damages. 

We  will  add  here,  in  explanation,  that  the  2  head,  which  it  is  admit- 
ted by  the  pleadings  died  between  the  time  of  sale  and  the  gathering, 
should  be  counted  and  were  properly  included  in  the  117  head  as  got- 
ten by  plaintiffs.  The  plaintiffs  having  bought  the  band  of  animals 
on  the  twentieth  of  June,  1882,  from  that  time  the  death  of  any  of 
them  was  at  their  risk,  and  they  must  suffer  the  loss  of  those  which 
died.  The  court  seems  to  have  so  ruled,  and  in  doing  so  ruled  cor- 
rectly. But  in  allowing  plaintiffs  the  value  of  more  than  48  head 
the  court  erred,  and  for  this  error  the  order  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  find  from  the 
evidence  heretofore  offered  in  the  cause,  and  any  further  evidence 
which  may  be  offered  therein,  the  value  of  the  48  head,  and  having 
found  the  same,  enter  judgment  for  the  sum  so  found  as  damages  in 
favor  of  plaintiffs.     Ordered  accordingly. 
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We  concur:     McEee,  J.;  Sharpstein,  J. ;  McKinstry,  J. 

Boss,  J.y  (concurring.)  The  record  does  not  contain  the  notice  of 
intention  to  move  for  a  new  trial,  nor  does  the  statement  on  motion 
for  new  trial  recite  the  giving  of  such  notice,  but  the  plaintiffs'  attor- 
ney accepted  the  draft  of  the  statement  without  any  objection,  and  at 
no  time  in  the  court  below  objected  to  the  settlement,  or  considera- 
tion of  the  statement,  on  the  ground  that  proper  notice  of  intention 
to  move  for  a  new  trial  had  not  been  given.  The  court  below,  in  de- 
nying the  motion,  does  not  appear  to  have  proceeded  upon  the  sup- 
posed want  of  notice  of  intention,  but  upon  the  determination  of  the 
questions  presented  by  the  motion  itself.  We  must  presume,  there- 
fore, that  the  court  found  that  proper  notice  was  given,  or  that  de- 
fendant had  waived  the  objection;     Oray  v.  Nunan,  63  Gal.  220. 

Upon  the  merits,  I  concur  in  the  conclusions  reached  by  Mr.  Jus- 
tice Thornton. 
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SUPREME  COURT  OF  COLORADO, 

(9  Colo.   36) 

EocKWBLL  V.  Graham. 
Filed  February  26,  1886. 

1.  Evn)BN0B--TB8TIM0NT  AFTER  STIPULATION. 

An  offer  of  evidence  in  contravention  of  a  stipulation  between  the  parties 
during  the  trial  will  not  be  allowed. 

2.  Easement— Application  for  Government  Title. 

An  action  for  an  easement  cannot  be  properly  brought  to  defeat  the  appli- 
cation of  a  party  for  a  government  title  to  a  placer  claim. 

Appeal  from  district  court,  Clear  Creek  county. 

The  defendant  having  made  application  for  the  government  title  to 
a  certain  placer  claim,  the  plaintiff  filed  an  adverse  claim,  and  brought 
this  action  for  a  portion  of  the  premises,  to-wit,  "for  one  mill-site,  260 
feet  square,  *  *  *  and  the  land  for  a  mill-race  from  said  mill- 
dam  *  *  *  to  said  mill-site."  Trial  by  jury,  and  instruction  by 
the  court  to  find  for  the  defendant.  Verdict  and  judgment  for  de- 
fendant. 

L.  C,  RockweU,  for  appellant. 

Hugh  Butler,  for  appellee. 

Elbert,  J.  The  court  did  not  err  in  instructing  the  jury  to  find 
for  the  defendant.  The  evidence  does  not  show  title  in  the  plaintiff 
td  either  the  mill-site  or  the  land  for  the  mill-race.  The  evidence  does 
show  title  in  the  plaintiff  to  a  "right  of  way  for  a  flume  to  conduct 
water  along  the  creek  to  what  is  known  as  the  *  Bailey  Mill.*"  This 
is  the  language  of  the  reservation  made  in  Bailey's  deed  by  Dean, 
his  attorney  in  fact,  to  Montague,  the  grantor  of  the  defendant,  and 
(within  the  boundaries  of  the  premises  in  dispute)  this  is  all  that 
passed  by  Bobert  Bailey's  subsequent  deed  to  Becker,  the  grantor  of 
the  plaintiff* 

This  is  an  easement.  It  is  not  what  is  declared  on;  .evidence  of  it 
does  not  support  the  issue ;  nor  is  such  a  right  ground  for  an  adverse 
claim  being  fully  protected  by  the  provisions  of  the  federal  laws.  Bev. 
St.  §§  2339,  2340. 

The  refusal  of  the  court  to  allow  proof  of  a  pre-emption  by  Becker 
is  assigned  as  error.  On  the  trial  of  the  cause  '*it  was  stipulated  and 
agreed  in  open  court,  by  the  respective  parties,  that  the  plaintiff  and 
defendant  claim  title  from  Tarleton  Bailey  and  Mary  Bailey,  and  that 
tbey  were  the  common  grantors  to  plaintiff  and  defendant.  The  nat- 
ure of  Becker's  pre-emption,  the  law  under  which  and  the  purpose 
for  which  it  was  made,  does  not  appear.  Presumably  the  offer  was 
made  for  the  purpose  of  showing  title  by  pre-emption.  If  so,  it  was 
not  admissible  as  being  in  contravention  of  the  stipulation  above 
stated. 
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As  to  the  third  assignment,  it  is  suflScient  to  say  that  the  descrip- 
tion of  th^  premises  contained  in  a  deed  from  Dougherty  to  Montague 
is  referred  to  by  Dougherty  in  his  testimony,  apparently  for  the  pur- 
pose of  identifying  the  premises  conveyed  by  Dean,  attorney  in  fact, 
with  the  premises  conveyed  to  Montague,  and  by  Montague  to  the 
defendant;  the  premises  having  been  described  in  the  two  last-named 
deeds  in  different  terms.  Possibly  the  deed  itsdf  was  introduced  in 
evidence  for  the  same  purpose,  but  this  does  not  clearly  appear. 
We  do  not  see  in  this  any  ground  for  reversal. 

These  are  all  the  assignments  of  error  it  is  necessary  to  notice. 
The  judgment  of  the  court  below  is  affirmed. 


(9  Colo.  73) 

SPR0ANCB,  State  Auditor,  etc.,  ex  rel.  Thomas,  Atty.  Gen.,  v.  Farmers' 
&  Merchants'  Ins.  Co. 

Filed  March  26, 1886. 

1.  FntB  Insurancb— Mutual  Associations—Essential  Condition  under  thb 
Laws  of  Colorado. 

*  Since  the  method  of  taking  risks  in  the  mutual  association  of  insurance  is 
not  declared  by  statute,  and  since  it  is  not  required  to  be  stated  in  the  articles 
of  incorporation,  its  selection  must  have  been  left  to  itself.  The  only  limita- 
tion affecting  the  plan  which  may  thus  be  chosen  is  that  it  shall  include  the 
principle  of  mutuality. 

d.  Same— Principle  of  Mutuality. 

The  principle  of  mutuality  exists  when  the  persons  constituting  the  com- 
pany contribute  either  cash  or  ass  ssable  premium  notes,  or  both,  as  the  plan 
of  transacting  business  may  provide,  to  a  common  fund,  out  of  which  each  is 
entitled  to  indemnity  in  case  of  loss. 

8.  Same— AssociATroNS  under  Section  1704,  Gen.  St. 

Mutual  associations  organized  under  section  1704  of  the  General  Statutes 
may  do  business  upon  a  cash  premium  plan. 

4.  Same— Subject  to  Applicable  Provisions  xtnder  the  Act. 

While  mutual  associations  organized  to  insure  against  loss  of  property  are 
not  required  by  the  law  to  have  or  to  accumulnte  a  reserve  funa  beyona  the 
amount  reasonably  necessary  to  meet  current  losses  and  expenses,  in  order  to 
do  business  within  the  state,  they  are  subject  to  all  provisions  of  the  act  that 
may  be  found  **  applicable. " 

5.  Same— ElxTENT  of  Powers  of  Superintendent  of  Insxtrance. 

The  superintendent  of  insurance  has  almost  unlimited  power  in  the  investi- 
gation of  the  affairs  and  management  of  mutual  associations,  and  enumera- 
tion of  matters  to  be  consideredby  the  superintendent  in  such  investigations. 

Original  agreed  case. 

In  the  year  1883  the  Farmers'  &  Merchants'  Insurance  Company 
was  duly  organized  as  a  mutual  fire  insurance  association  under  the 
following  section  of  our  insurance  statute : 

"The  provisions  of  this  act  shall  not  be  construed  to  prevent  any  number 
of  persons,  not  less  than  twenty,  from  associating  together  for  the  purpose  of 
forming  an  incorporated  company  for  the  purpose  of  mutual  insurance  of  the 
property  of  its  meftebers.  When  persons  so  associated  shall  have  complied 
with  the  provisions  of  this  act,  so  far  as  [they]  are  applicable  to  such  mutual 
companies,  the  superintendent  of  insurance  shall  commission  the  peraons 
named  in  the  certificate  of  incorporation,  or  a  majority  of  them,  to  open 
books,  to  receive  propositions,  and  enter  into  agreements  in  manner  herein- 
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after  specified.  But  no  company  so  organized  shall  commence  business  until 
bona  fide  agreements  have  been  entered  into  for  insurance  with  at  least  one 
hundred  individuals,  covering  property  to  be  insured  to  the  amount  of  not 
less  than  tifty  thousand  dollars." 

The  association  commenced  the  transaction  of  business,  using  both 
the  assessment  and  cash  plans  for  the  payment  of  premiums  for  in- 
surance. In  the  year  1884  the  superintendent  of  insurance,  on  ex- 
amination, discovered  that  the  company  was  in  an  insolvent  condi- 
tion, the  receipts  having  been  absorbed  by  the  management,  so  that 
nothing  remained  with  which  to  pay  losses;  nor  was  indemnity  against 
loss  in  any  manner  provided. 

Upon  a  reorganization  of  the  company  the  following  resolutions  were 
adopted  by  the  policy-holders  as  embodying  the  plan  upon  which  the 
business  should  be  transacted : 

"Resolved,  that  for  the  purpose  of  equitably  and  mutually  indemnifying 
each  other,  and  that  each  member  shall  be  required  to  do  and  perform  his 
part,  to  the  end  that  all  may  be  equally  and  mutually  benefited,  each  mem- 
ber shall  pay  in  as  premium  at  a  ratable  percentage  on  the  amount  of  in- 
surance obtained  by  each,  varied  as  the  risks  may  vary  in  hazard,  based  upon 
the  maximum  cost  of  insurance,  and  such  percentage  of  rates  to  be  estab- 
lished and  designated  hy  the  manager  and  secretary  of  this  association  on  the 
foregoing  basis;  and  that  each  policy-holder,  upon  becoming  a  member, 
be  required  to  pay  in  such  stated  sum  upon  insurance  received,  in  cash, 
note,  or  notes  for  the  amount,  to  be  paid  within  a  reasonable  time,  subject 
to  all  the  conditions,  rules,  and  regulations  adopted  by  the  company:  pro- 
vided, that  the  amount  so  received  shall  be  in  full  of  all  individual  liability 
upon  the  part  of  each  member. 

"Kesolved,  further,  that  should  the  aggregate  amount  of  percentage  de- 
posited by  each  member  and  all  of  the  policy-holders  amount  to  a  greater  sum 
than  may  be  necessary  to  pay  all  expenses  and  losses  from  time  to  time,  and 
to  pay  all  accruing  losses  and  expenses  upon  all  unexpired  risks,  that  such 
unneeded  surplus  on  hand  shall,  from  time  to  time,  be,  by  the  board  of  direct- 
ors, equitably  and  mutually  distributed  among  the  policy-holders  at  the  time 
of  such  distribution  in  proportion  to  their  respective  ratable  interests  in  such 
surplus. 

"Be  it  further  resolved,  that  the  board  of  directors  be,  and  are  hereby,  re- 
quested to  so  alter  or  modify  the  existing  by-laws  as  to  conform  them  to  the 
manner  of  conducting  the  business  of  the  company  as  in  these  resolutions  ex- 
pressed." 

At  the  commencement  of  this  action  the  association  had  upwards 
of  2,000  members,  who  became  such  under  these  resolutions  by  paying 
cash  premiums  in  full  of  their  insurance,  and  in  full  of  all  liability. 
The  proceeding  in  this  court  is  in  pursuance  of  the  statute  provid- 
ing for  agreed  cases.  It  is  conceded  in  the  agreed  statement  that  the 
affairs  of  the  company  since  its  reorganization  have  been  ably  man- 
aged, and  that  it  is  now  in  a  condition  perfectly  satisfactory  to  the 
superintendent  of  insurance.  The  object  of  the  parties  in  instituting 
the  proceeding  is  to  determine  whether,  under  the  laws  of  Colorado, 
an  insurance  company,  the  membership  of  which  consists  of  the  policy- 
holders, can  do  business  upon  the  plan  provided  in  the  foregoing  res- 
olutions. 
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Theo.  H.  Thomas,  Atty.  Gen.,  (Thornton  H.  Thomas,  of  counsel,) 
for  plaintiff. 

B.  F.  Montgomery,  for  defendant. 

Helm,  J.  ^  The  purpose  of  the  legislature  in  providing  for  the  or- 
ganization and  maintenance  of  a  state  insurance  department  was  to 
protect  the  interests  of  the  large  number  of  persons  within  the  state 
who  patronize  corporations  engaged  in  the  business  of  insurance. 
Both  joint-stock  companies  and  mutual  associations  are  recognized. 
As  to  the  former,  the  object  of  the  statute  is  accomplished  in  two 
ways :  F'irst,  through  the  supervision  and  authority  therein  conferred 
upon  the  superintendent  of  insurance;  and,  second,  hj  the  provisions 
making  an  actual  paid-up  cash  capital  of  at  least  $200,000  a  pre- 
requisite to  the  transaction  of  business,  and  carefully  guarding  the 
investment  or  loan  thereof.  The  statutory  requirements  relating 
to  such  paid-up  cash  capital  do  not  apply  to  mutual  associations. 
Neither  are  there  any  corresponding  sections  providing  for  a  reserve 
fund  in  connection  with  the  latter  class  of  companies.  It  is  the  cus- 
tomary, if  not  the  universal,  rule  elsewhere  to  specify  in  statutes  au- 
thorizing the  organization  of  mutual  associations  the  leadihg  features 
of  a  plan  upon  which  they  shall  take  risks  and  conduct  business. 
This  plan  generally  includes  specifications  relating  to  a  capital  or  re- 
serve fund,  either  in  the  hands  of  the  members  and  represented  in  the 
treasury  by  assessable  premium  notes,  or  in  the  hands  of  designated 
officers.  The  statute  before  us,  however,  is  surprisingly  deficient  in 
this  particular.  The  only  section  thereof  referring  by  name  to  mu- 
tual  companies  organized  after  its  passage  contains  a  statement  show- 
ing that  the  legislature  intended  to  make  such  provision,  at  least  so 
far  as  to  specify  the  manner  of  entering  into  agreements;  but  either 
by  reason  of  inadvertence,  or  a  subsequent  change  of  purpose,  this 
subject  was  left  wholly  uncovered. 

Since  the  method  of  taking  risks  in  the  mutual  association  is  not 
declared  by  statute,  and  since  it  is  not  required  to  be  stated  in  the 
articles  of  incorporation,  its  selection  must  have  been  left  to  the  com- 
pany itself;  and  the  only  limitation  affecting  the  plan  which  may 
thus  be  chosen  is  that  it  shall  include  the  principle  of  mutuality. 
We  need  hardly  suggest  that  an  association  which  did  not  embrace 
the  foregoing  principle  would  not  be  a  "mutual"  company  within 
the  meaning  of  the  statute.  An  important  inquiry  at  this  juncture, 
therefore,  is,  what  are  the  essential  elements  involved  in  the  recog- 
nition of  this  principle  ?  We  answer  that  the  principle  of  mutuality 
exists  when  the  persons  constituting  the  company  contribute  either 
cash  or  assessable  premium  notes,  or  both,  as  the  plan  of  transact- 
ing business  may  provide^  to  a  common  fund,  out  of  which  each  is 
entitled  to  indemnity  in  case  of  loss.  Union  Ins.  Co.  v.  Hoge,  21 
How.  35;  Mi/gatt  v.  Neiv  York  Protection  Co,,  21  N.  Y.  52;  Ohio  M. 
Ins.  Co.  V.  Marietta  Woolen  Factory,  3  Ohio  St.  348;  White  v.  Haight. 
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16  N.  T.  310;  May,  Ins.  §  548,  citing  three  of  the  foregoing  cases; 
Ang.  Ins.  §  413. 

Persons  so  associated  are  said  to  be  members  of  the  company. 
They  have,  or  may  have,  a  voice  in  the  management  of  its  affairs, 
and  are  practically  both  insurers  and  insured.  All  are  interested  in 
what  may  be  termed  the  profits  and  losses  of  the  association;  for  if 
the  assessable  note  system  in  any  of  its  forms  be  adopted,  the  de- 
mands upon  each  member  to  meet  assessments,  during  the  life  of  his 
policy  or  risk,  are  large  or  small,  according  to  the  multiplication  or 
diminution  of  losses ;  while,  if  a  cash  premium  plan  prevail,  each 
member  has  an  interest  in  the  surplus  premium  fund  remaining  after 
payment  of  losses  and  expenses;  and,  of  course,  the  amount  of  such 
surplus  is  governed  by  the  extent  of  the  losses  suffered.  The  policy- 
holder m  the  joint-stock  company  is  not  thus  situated.  He  pays  a 
certain  definite  sum  as  premium,  and  the  company  agrees  therefor 
to  pay  him  a  certain  specific  amount  in  case  of  loss.  He  has  no 
voice  whatever  in  the  management  of  the  business,  and  whether  the 
profits  or  losses  are  large  or  small  does  not  concern  him,  provided  the 
company  remains  able  to  liquidate  any  losses  contemplated,  by  his 
contract.  See  authorities  cited,  supra.  The  principle  of  mutuality 
has  probably  been  more  often  recognized  and  enforced  in  these  asso- 
ciations through  the  assessable  note  syste.m  in  some  of  its  numerous 
forms ;  but,  as  shown  by  the  foregoing  suggestions  and  authorities, 
it  is  perfectly  consistent  with  the  payment  of  cash  premiums.  The 
latter  method  of  making  contracts  and  taking  risks  has  been  and  is 
extensively  recognized  in  the  United  States;  and  sometimes  the  same 
mutual  company  is  authorized  by  statute  to  invoke  both  methods  in 
the  transaction  of  its  business.  ''The  present  tendency  is  to  pay  the 
entire  amount  (of  premiums)  in  cash."  Bliss,  Ins.  §  427.  A  differ- 
ent position  concerning  the  consistency  with  the  mutual  principle  of 
doing  business  upon  a  purely  cash  basis  seems  to  be  announced  in 
Illinois  Fire  Ins.  Co.  v.  Stanton,  67  111.  354.  But,  with  all  due  re- 
spect to  the  able  court  promulgating  that  opinion,  we  think  that  the 
view  above  taken  is  supported  by  the  weight  of  authority,  and  also  by 
the  better  reason. 

The  conclusion  seems  to  be  inevitable,  that,  as  the  law  now  stands, 
mutual  associations,  organized  under  section  1704  of  the  General  Stat- 
utes, may  do  business  upon  a  cash  premium  plan.  The  objections  of 
the  attorney  general  are  not  without  force,  but,  in  view  of  the  circum- 
stances, we  do  not  deem  them  controlling.  It  is  true  that  premium 
notes  represent  a  reserve  fund  in  the  hands  of  themembers ;  and  that, 
under  this  method  of  doing  business,  there  is  therefore  a  kind  of  cap- 
ital as  security  against  losses.  It  is  also  substantially  true  that  when 
the  premiums  are  paid  in  cash  there  is  not,  in  the  absence  of  legisla- 
tion, necessarily  any  such  fund  or  indemnity ;  a  majority  of  the  mem- 
bers or  a  majority  of  the  directors  may  do  with  the  surplus  of  such 
premiums,  remaining  after  the  payment  of  losses  and  expenses,  as 
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they  shall  deem  advisable.  They  may  from  time  to  time  return  the 
same  to  the  members,  or  jeopardize  its  loss  through  unwise  loans  and 
investments.  It  would  be  more  in  harmony  with  the  spirit  of  the  act 
to  suppose  that  the  legislature  intended  mutual  companies  to  have 
some  sort  of  a  reserve  fund  at  the  date  of  the  organization,  or  there- 
after to  accumulate  the  same.  But,  as  already  suggested,  this  pur- 
pose may  be,  and  usually  is,  effectuated  under  both  methods  of  making 
contracts.  Therefore,  supposing  the  legislature  intended  to  require 
that  mutual  companies  do  business  upon  one  only  of  the  foregoing 
general  plans,  how  shall  we  determine  which  of  the  two  would  have 
been  selected  ?  The  act  itself  contains  nothing  that  points  with  rea- 
sonable certainty  to  either  as  being  the  exclusive  choice.  Our  opinion 
in  the  matter  might  not  correspond  with  the  legislative  judgment,  and 
our  selection  might  represent  the  converse  of  the  legislative  intent. 
Besides,  our  action,  in  such  case,  would  savor  more  strongly  of  judi- 
cial lec:islatipn  than  of  judicial  interpretation.  It  would  be  supply- 
ing something  which  the  legislature,  whatever  may  have  been  its  pur- 
pose, did  not  include  in  the  act.  Nor  do  we  feel  at  liberty  to  hold 
that  the  superintendent  of  insurance  is  clothed  with  authority  to  sup- 
ply the  missing  statutory  provision.  To  say  that  he  may  prescribe 
the  plan  upon  which  mutual  insurance  risks  shall  be  taken  would  be 
to  authorize  what  might  appropriately  be  termed  executive  legislation; 
for,  though  clothed  with  a  sort  of  judicial  power,  he  is  essentially  an 
executive  officer. 

But  while  mutual  associations  organized  to  insure  against  loss  of 
property  are  not  required  by  the  law  to  have,  or  to  accumulate,  a  reserve 
fund  beyond  the  amount  reasonably  necessary  to  meet  current  losses 
and  expenses,  in  order  to  do  business  within  the  state,  they  are  sub- 
ject to  all  provisions  of  the  act  that  may  be  found  "applicable.*' 
They  must  make  annual  reports  to  the  superintendent  of  insurance, 
showing  their  aasets,  liabilities,  moneys  received  and  expended,  char- 
acter of  business,  etc.  The  superintendent  of  insurance  has  almost 
unlimited  power  in  the  investigation  of  their  affairs  and  management. 
Until  they  have  complied  with  the  law,  he  should  refuse  permission 
to  transact  business;  and  the  privilege  being  granted,  if  they  disobey 
the  law,  or  become  financially  unsound,  he  must  revoke  the  same. 
In  passing  npon  such  financial  condition,  the  superintendent  will 
take  into  consideration  all  appropriate  data, — such,  for  instance,  as 
the  amount  of  cash  received,  and  the  balance  on  hand ;  the  manner 
of  loaning  or  investing  surplus  premiums,  having  reference  to  section 
1695,  Gen.  St.,  the  first  part  of  which,  at  least,  is  applicable;  the 
extent  of  the  business  transacted,  including  the  number  and  character 
of  risks  taken;  the  running  expenses;  probable  losses  upon  unex- 
pired risks,  as  well  as  losses  accrued,  etc. 

It  is,  of  course,  true  that  the  protection  thus  given  the  assured  is 
not  so  complete  as  that  provided  in  the  case  of  joint-stock  compa- 
nies ;  but  it  is  likewise  true  that  if  the  officer  mentioned  performs  his 
v.lOp.no.4— 19 
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duty  in  the  premises,  no  great  hardship  or  injury  is  likely  to  result 
prior  to  the  next  session  of  the  legislature.  Then  the  omission,  if  un- 
intentional, may  be  rectified  by  that  branch  of  the  government  in 
which  is  lodged  the  power  of  enacting  laws. 

The  question  propounded  by  the  parties  is  answered,  and  judgment 
will  be  entered  accordingly. 


(9  Colo.  83) 

Stimson  v.  Helps  and  others. 
Filed  February  26, 1886. 

1.  Contract— Fraud — False  Representations  Made  in  Ignorance. 

The  law  holds  a  contracting  part^  liable  as  for  a  fraud  on  his  express  rep- 
resentations concerning  facts  material  to  the  treaty,  the  truth  of  which  he  as- 
sumes to  know,  and  the  truth  of  which  is  not  known  to  the  other  contracting 
party,  where  the  representations  were  false,  and  the  other  party,  relying  upon 
them,  has  been  misled  to  his  injur3\^ 

2.  Same— Elements  op  Fraudulent  Representation. 

It  is  not  necessary,  in  order  to  constitute  a  fraud,  that  the  party  who  makes 
a  false  representation  should  know  it  to  be  false,  if  such  party  made  the  false 
representation  not  knowing  whether  it  was  false  or  not.^ 
8.  Appeal— Appeal  to  District  Court  after  Notice  of  Appeal  to  Supreme 
Court. 

The  action  of  the  county  court  in  refusing  to  allow  an  appeal  to  the  district 
court  after  the  party  seeking  it  had  given  notice  of  an  appeal  to  the  supreme 
•  court,  and  time  has  been  allowed  in  which  to  perfect  it,  is  not  an  error  upon 
such  appeal  to  the  supreme  court. 

Appeal  from  county  court,  Boulder  county. 

The  complaint  sets  out  that  on  the  sixth  day  of  October,  1881, 
William  Stimson  leased  to  the  defendants  in  error  the  S.  W.  J  of  sec- 
tion 21,  in  township  1,  range  70  west,  in  said  county,  for  the  period 
of  four  years  and  six  months,  for  the  purpose  of  mining  for  coal, 
under  the  conditions  of  said  lease ;  that  they  had  no  knowledge  of  the 
location  of  the  boundary  lines  of  said  tract  at  the  time  of  the  leasing, 
and  that  they  so  informed  Stimson,  the  defendant  in  the  case;  that 
they  requested  Stimson  to  go  with  them  and  show  them  the  bound- 
ary lines ;  that  the  defendant,  pretending  to  know  the  lines  bounding 
said  land,  and  their  exact  locality,  went  then  and  there  with  plain- 
tiffs, and  showed  and  pointed  out  to  them  what  he  said  was  the  leased 
land,  and  the  boundary  lines  thereof,  especially  the  north  and  south 
lines  thereof;  that  plaintiffs  not  then  knowing  the  lines  bounding  said 
land,  nor  the  exact  location  thereof,  and  relying  upon  what  the  de- 
fendant then  and  there  pointed  out  to  them  as  the  leased  land,  and 
the  lines  thereof,  then  and  there  proceeded  to  work  on  the  land 
pointed  out,  and  sank  shafts  for  mining  coal  thereon,  and  made 
sundry  improvements  thereon, — made  buildings,  laid  tracks,  etc.; 
that  all  the  said  work  was  done  and  labor  performed  and  improve- 
ments made  on  the  land  pointed  out  by  defendant  to  plaintiffs  as  the 
leased  land,  and  that  plaintiffs,  relying  upon  the  statements  of  defend- 

1  See  note  at  end  of  case. 
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ant  as  aforesaid,  and  not  knowing  otherwise,  believed  they  were  per- 
forming the  work,  and  making  all  the  improvements  on  the  land  they 
had  so  leased,  which  they  did  by  direction  of  ^he  defendant ;  that  while 
they  were  working  on  the  said  land  Stimson  was  frequently  present, 
and  told  the  plaintiffs  they  were  on  his  land,  and  received  royalty  from 
ore  taken  therefrom ;  that  about  April  10,  1882,  they  were  notified 
to  quit  mining  on  said  ground  by  the  Marshall  Coal  Mining  Company; 
that  the  land  belonged  to  said  company;  that  none  of  the  said  im- 
provements were  put  on  said  leased  land ;  and  that  they  were  com- 
pelled to  quit  work  and  mining  thereon;  that  the  improvements  made 
by  them  were  worth  $2,000;  that  Stimson  falsely  represented  to  them 
other  and  different  lines  than  the  true  boundaries  of  said  premises, 
and  showed  and  pointed  out  to  them  other  and  different  lands  than 
the  lands  leased;  then  and  thereby  deceived  them,  and  damaged 
them,  in  the  sum  of  $2,000.  Issue  joined,  and  trial  to  the  court. 
Motion  by  defendant's  counsel  for  judgment  on  the  pleadings,  and 
evidence  overruled.  Judgment  for  the  plaintiffs  in  the  sum  of  $2,000, 
and  costs. 

Wright  d  Oriffin,  for  appellant. 

(?.  Berkley,  for  appellees. 

Elbert,  J.  The  law  holds  a  contracting  party  liable  as  for  a  fraud 
on  his  express  representations  concerning  facts  material  to  the  treaty, 
the  truth  of  which  he  assumes  to  know,  and  the  truth  of  which  is  not 
known  to  the  other  contracting  party,  where  the  representations  were 
false,  and  the  other  party,  relying  upon  them,  has  been  misled  to  his 
injury.  Upon  such  representations  so  made  the  contracting  party  to 
whom  they  are  made  has  a  right  to  rely,  nor  is  there  any  duty  of  in- 
vestigation cast  upon  him.  In  such  a  case  the  law  holds  a  party 
bound  to  know  the  truth  of  his  representations.  Bigelow,  Fraud,  57, 
60,  63,  67,  68,  87;  Kerr,  Fraud  &  M.  54  et  seq.;  3  Wait,  Act.  &  Def, 
436.  This  is  the  law  of  this  case,  and,  on  the  evidence,  warranted 
the  judgment  of  the  court  below. 

The  objection  was  made  below,  and  is  renewed  here,  that  the  com- 
plaint does  not  state  sufficient  facts  to  constitute  a  cause  of  action. 
Two  points  are  made :  (1)  That  the  complaint  does  not  allege  that 
the  defendant  knew  the  representations  to  be  false ;  (2)  that  it  does 
not  allege  intent  to  defraud. 

It  is  not.  necessary,  in  order  to  constitute  a  fraud,  that  the  party 
who  makes  a  false  representation  should  know  it  to  be  false.  He 
who  makes  a  representation  as  of  his  own  knowledge,  not  knowing 
whether  it  be  true  or  false,  and  it  is  in  fact  untrue,  is  guilty  of  fraud 
as  much  as  if  he  knew  it  to  be  untrue.  In  such  a  case  he  acts  to  his 
own  knowledge  falsely,  and  the  law  imputes  a  fraudulent  intent.  Kerr, 
Fraud  &  M.  54  et  seq,,  and  cases  cited;  Bigelow,  Fraud,  63,  84,  453; 
8  Wait,  Act.  &  Def.  438  et  seq.;  2  Estee,  Pr.  394  et  seq.  "Fraud" 
is  a  term  which  the  law  applies  to  certain  facts,  and  where,  upon  the 
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facts,  the  law  adjudges  fraud,  it  is  not  essential  that  the  complaint 
should,  in  terms,  allege  it.  It  is  sufficient  if  the  facts  stated  amount 
to  a  case  of  fraud.  Kerr,  Fraud  &  M.  366  et  seq.,  and  cases  cited; 
2  Estee,  PL  423.  The  complaint  in  this  case  states  a  substantial 
cause  of  action,  and  is  fully  supported  by  the  evidence. 

The  action  of  the  county  court  in  refusing  to  allow  the  appellant 
to  appeal  to  the  district  court  after  he  had  given  notice  of  an  appeal 
to  this  court,  and  time  had  been  given  in  which  to  perfect  it,  cannot 
be  assigned  as  error  on  this  record.  If  it  was  an  error,  it  was  error 
not  before,  but  after,  the  final  judgment  from  which  this  appeal  is 
taken. 

The  judgment  of  the  court  below  is  affirmed. 

NOTE. 

A  contract  secured  by  false  and  fraudulent  representations  cannot  be  enforced.  Mills 
V.  Collins,  (Iowa,)  26  N.  W.  Rep.  109. 

A  court  of  equity  will  decree  a  rescission  of  a  contract  obtained  by  the  fraudulent  rep- 
resentations or  conduct  of  one  of  the  parties  thereto,  on  the  complaint  of  the  other, 
when  it  satisfactorily  appears  that  the  party  seeking  the  rescission  has  been  misled  in 
regard  to  a  material  matter  by  such  representation  or  conduct,  to  his  iniury  or  preju- 
dice. But  when  the  facts  are  known  to  both  parties,  and  each  acts  on  nis  own  judg- 
ment, the  court  will  not  rescind  the  contract  beciiuseit  mayor  does  turn  out  that  they, 
or  either  of  them,  were  mistaken  as  to  the  legal  effect  of  the  facts,  or  the  rights  or  obli- 
gations of  the  parties  thereunder,  and  particularly  when  such  mistake  can  in  no  way 
injuriously  affect  the  right  of  the  party  complaining  under  the  contract,  or  prevent  him 
from  obtaining  and  receiving  all  tne  benefit  contemplated  by  it,  and  to  which  he  id  en- 
titled under  it.    Seeley  v.  Reed,  25  Fed.  Rep.  361. 

When,  by  false  representations  or  misrepresentations,  a  fraud  has  been  committed, 
and  by  it  the  complainant  has  been  injured,  the  general  principles  of  equity  jurispru- 
dence afford  a  remedy.  Singer  Manuf  g  Co.  v.  Yarger,  12  Fed.  Rep.  487.  See  Chandler 
V.  Childs,  (Mich.)  3  N.  W.  Rep.  297 ;  Cavender  v.  Roberson.  (Kan.)  7  Pac.  Rep.  152. 

When  no  damage,  present  or  prospective,  can  result  from  a  fraud  practiced,  or  false 
representations  or  misrepresentation  made,  a  court  of  equity  will  not  entertain  a  peti- 
tion for  relief.    Dunn  v.  Remington,  (Neb.)  2  N.  W.  Rep.  230. 

A  person  is  not  at  liberty  to  make  positive  assertions  about  facts  material  to  a  trans- 
action unless  he  knows  them  to  be  true ;  and  if  a  statement  so  made  is  in  fact  false,  the 
assertor  cannot  relieve  himself  from  the  imputation  of  fraud  by  pleading  ignorance, 
but  must  respond  m  damages  to  any  one  who  has  sustained  loss  by  acting  in  reason- 
able reliance  upon  such  assertion.    Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486. 

Equity  will  not  relieve  against  a  misrepresentation,  unless  it  be  of  some  material  mat- 
ter constituting  some  motive  to  the  contract,  something  in  regard  to  which  reliance  is 
placed  by  one  party  on  the  other,  and  by  which  he  was  actually  misled,  and  not  merely 
a  matter  of  opinion,  open  to  the  inquiry  and  examination  of  both  parties.  Buckner  v. 
Street,  15  Fed.  Rep.  365. 

False  representations  may  be  a  ground  for  relief,  though  the  person  making  them 
believes  them  true,  if  the  person  to  whom  they  were  made  relied  upon  them,  and  was  in- 
duced thereby  to  enter  into  the  contract.    Seeberger  v.  Hobert,  (Iowa,)  8  N,  W.  Rep.  482. 

Fraudulent  representations  or  misrepresentations  are  not  ground  for  relief,  where 
they  arc  immaterial,  even  though  they  he  relied  upon.  Hall  v.  Johnson,  (Mich.)  2  N. 
W.  Rep.  55.  See,  to  same  effect,  Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486 ; 
Seeberger  v.  Hobert,  (Iowa,)  8  N.  W.  Rep.  482. 

In  fraudulent  representation  or  misrepresentation  the  injured  parties  may  obtain  re- 
lief, even  though  they  did  not  suppose  every  statement  made  to  them  literally  true. 
Heineman  v.  Steiger,  (Mich.)  19  N.  W.  Rep.  965. 

Where  the  vendor  honestly  expresses  an  incorrect  opinion  as  to  the  amount,  quality, 
and  value  of  the  goods  he  disposes  of  in  a  sale  of  his  business  and  good-will  thereof, 
and  the  purchaser  sees  or  knows  the  property,  or  has  an  opportunity  to  know  itj  no  ac- 
tion for  false  representations  will  lie.    Collins  v.  Jackson,  (Mich.)  19  N.  W.  Rep.  947. 

Mere  **  dealing  talk"  in  the  sale  of  goods,  unless  accompanied  by  some  artifice  to  de- 
ceive the  purchaser  or  throw  him  off  his  guard,  or  some  concealment  of  intrinsic  defects 
not  easily  detected  by  ordinary  care  and  diligence,  does  not  amount  to  misrepresenta- 
tion.   Reynolds  v.  Palmer,  21  Fed.  Rep.  433. 

False  statements  made  at  the  dme  of  the  sale  by  the  vendor  of  chattels,  with  the  fraud- 
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uleiit  intent  to  induce  the  purchaser  to  accept  an  inferior  article  as  a  superior  one,  or 
to  give  an  exorbitant  and  unjust  price  therefor,  Tvill  render  sucli  purchase  voidable; 
but  such  false  statement  must  be  of  some  matter  affecting  the  character,  quantity,  qual- 
ity, value,  or  title  of  such  chattel.  Bank  of  Barnes vi lie  v.  Yocum,  (Neb.)  9  N.  W. 
Kep.  84. 

A  statement  recklessly  made,  without  knowledge  of  its  truth,  is  a  false  statement 
knowingly  niade,  within  the  settled  rule.    Cooper  v.  Schlesinger,  4  Sup.  Ct.  Rep.  3G0. 

Whether  or  not  omission  to  communicate  known  facts  will  amount  to  fraudulent 
representation  depends  upon  the  circumstances  of  the  particular  case,  and  the  relations 
of  the  parties.    Britton  v.  Brewster,  2  P'ed  Ren.  160. 

Where  a  vendor  conceals  a  material  fact,  wnich  is  substantially  the  consideration  of 
the  contract,  and  which  is  peculiarly  within  his  knowledge,  it  is  fraudulent  misrepre- 
sentation.   Dowling  v.  Lawrence.  (Wis.;  16  N.  W.  Rep.  552. 

Evidence  of  fraudulent  representations  must  be  clear  and  convincing.  Wickham  v. 
Moreiiouse,  16  Fed.  Rep.  324. 

Wliere  a  man  sells  a  Dusiness,  and  the  contract  of  sale  contained  a  clause  including 
all  right  to  business  done  by  certain  agjents,  evidence  tiiat  the  seller  was  willing  to  en- 
gage in  the  same  business  with  sucha;?ents  is  notproof  of  fraud  in  making  the  contract. 
Taylor  v.Saurman,  (Pa.)  1  Atl.  Rep.  40. 

It  was  recently  held  by  the  supreme  court  of  Indiana,  in  the  case  of  Cook  v.  Church- 
man, 3  N.  E.  Rep.  759,  that  where  money  is  obtained  under  a  contract,  any  fraudulent 
representations  employed  by  a  party  thereto  as  a  means  of  inducing  the  loan  to  be  made, 
if  otherwise  proper,  ate  not  to  be  excluded  because  of  the  statute  of  frauds;  also  that 
where  parol  representations  are  made  regarding  the  credit  and  ability  of  a  third  person, 
with  the  intent  that  such  third  person  snail  obtain  money  or  credit  thereon,  the  stat- 
ute of  fraud  applies,  and  no  action  thereon  can  be  maintained,  although  the  partv 
making  the  representations  may  have  entered  into  a  conspiracy  with  such  person  with 
the  expectation  of  obtaining  some  incidental  benefit  for  himself. 
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SUPREME  COURT  OF  NEW  MEXICO. 


(8  N.  M.  [Gild.]  677) 

BoABD  OF  Co.  CoM*Bs  OF  VALENCIA  Co.  and  others  v.  Atchison,  T. 

&  S.  F.  R.  Co. 

Filed  March  29, 1886. 

1.  Taxes— Railroad  Company— Leased  Property— AssESSirENT— Law  of  New 

Mexico. 

Section  1813,  Comp.  Laws  N.  M.,  defines  in  what  way  and  to  what  persons 
property  subject  to  taxation  shall  be  listed  and  assessed,  and  declares,  amon| 
other  things,  that  proi)erty  under  mortgage  or  lease  is  to  be  listed  by,  and 
taxed  to,  the  mortgagor  or  lessor,  unless  listed  by  the  mortgagee  or  lessee. 

2.  Same— Description  op  Property. 

In  the  assessments  of  the  property  of  persons  who  fail  to  render  or  return 
a  list,  the  description  or  lists  made  by  the  assessor,  according  to  his  best  in- 
formation, need  not  be  strictly  accurate,  and  the  valuations  correct,  but  it  is 
essential  to  the  validity  of  the  tax  that  Bomt  description  or  list  be  made. 
8.  8.^  me— Suit  to  Enjoin  Collection— Tender. 

In  a  suit  to  enjoin, the  collection  of  taxes,  when  the  original  assessment  was 
void,  there  is  no  necessity  for  a  tender  of  such  sum  as  might  be  equitably  due 
on  account  of  such  taxes. 

Error  to  district  court,  Bernalillo  county. 

jB.  a.  Fiske  and  H.  L.  Warren,  for  plaintiff  in  error. 

H.  L.  Waldo  and  James  Hagerman,  for  defendants  in  error. 

Henderson,  J.  The  Atchison,  Topeka  &  Santa  Fe  Eailroad  Com- 
pany filed  a  bill  in  the  district  court  of  Valencia  county  against  the 
board  of  commissioners  of  that  county,  Fatrocino  Luna,  sheriff  and 
collector  of  taxes,  and  C.  C.  McComas,  district  attorney  of  the  Sec- 
ond district.  The  object  of  the  bill  was  to  enjoin  the  collection  of 
certain  alleged  illegal  taxes  levied  against  it.  The  bill  states  that 
the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company  is  a  Kansas  rail- 
road corporation,  duly  authorized  to  do  business  in  this  territory; 
that  the  New  Mexico  &  Southern  Pacific  Railroad  Company  is  a  New 
Mexico  company,  organized  and  existing  under  its  laws ;  that  the  New 
Mexico  &  Southern  Pacific  Railroad  Company,  under  its  charter,  con- 
structed a  railroad,  beginning  at  a  point  in  the  Baton  Pass  in  the 
northern  portion  of  the  territory,  extending  south  through  Valencia 
county  to  San  Marcial,  in  Socorro  county,  completing  its  line  to  San 
Marcial  in  the  year  1880.  The  bill  further  avers  that  by  reason  of 
the  construction  of  said  line  of  road  the  company  became  and  was, 
as  to  all  its  property,  exempt  from  taxation  for  the  period  of  six  years 
from  1880,  the  year  of  its  completion,  under  an  act  of  the  legislature 
passed  in  1878.  It  is  further  alleged  that  the  complainant  company, 
soon  after  the  completion  of  this  line  of  road,  entered  into  a  contract  of 
lease  with  the  New  Mexico  &  Southern  Pacific  Company,  by  the  terms 
and  conditions  of  which  all  the  property  of  the  latter  company  was 
turned  over  to  the  possession  of  the  former;  and  that  the  complain- 
ant had  ever  since  been  in  the  possession  of  said  line  of  road,  and 
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all  its  property,  operating  it  as  a  common  carrier  under  the  charter 
of  the  lessor  company,  and  discharging  fully  and  faithfully  its  obli- 
gations and  duty  to  the  public  as  a  railroad  corporation;  that  all  the 
property  embraced  in  the  several  pretended  tax  assessments  belong 
to  the  New  Mexico  &  Southern  Pacific,  and  not  to  the  Santa  Fe  Com- 
pany, except  articles  mentioned  in  an  exhibit  attached  to  the  bill,  of 
the  value  of  $183.12,  of  which  the  assessors  had  made  no  list  or  de- 
scription whatever  in  their  return  to  the  county  board.  It  is  further 
alleged  that  the  assessments  for  the  years  1881,  1882,  and  1883  are 
each  and  all  void  for  two  reasons:  First,  because  the  property  at- 
tempted to  be  assessed  consisted  of  lands  which  were  in  no  manner 
described,  and  personal  property  of  various  kinds,  and  different  val- 
ues, while  the  assessments  contained  no  list  or  description  of  it  what- 
ever; second,  because  the  persons  assuming  to  make  them  had  no  au- 
thority to  do  so.  It  averred  exemption  from  taxation  by  the  com- 
plainant under  and  by  virtue  of  the  same  legislation  asserted  on 
behalf  of  the  New  Mexico  &  Southern  Pacific  Company. 

All  of  the  defendants  joined  in  a  demurrer  to  the  bill,  which  was 
overruled,  and  a  decree  entered  as  prayed,  enjoining  the  collection 
of  the  taxes.     Defendants  brought  error. 

It  will  be  seen  from  the  allegations  of  the  bill  that  the  equities 
relied  upon  as  grounds  for  an  injunction  and  relief  as  prayed  rested 
upon  three  propositions:  First,  that  the  property  sought  to  be  sub- 
jected to  the  tax  was  exempt,  whether  in  the  hands  or  possession  of 
the  Atchison,  Topeka  &  Sante  Fe,  or  in  that  of  the  New  Mexico  & 
Southern  Pacific  Company;  second,  that  even  admitting  the  legal 
validity  of  the  tax  attempted  to  be  imposed  upon  the  property,  it 
should  have  been  listed  by,  and  taxed  to,  the  New  Mexico  &  Southern 
Pacific  Company,  the  owner  and  lessor,  and  not  to  the  Atchison, 
Topeka  &  Santa  Fe  Company,  the  lessees  in  possession;  third,  that 
the  assessments  were  not  only  irregular,  but  void. 

In  view  of  the  fact  that  this  court,  in  what  appears  to  have  been 
a  well-considered  opinion,  has  held  that  the  exemption  set  up  and 
relied  upon  here  on  behalf  of  the  New  Mexico  &  Southern  Pacific 
Company  was  valid,  (Board  of  Co.  ComWs  of  Santa  Fe  Co.  v.  New 
Mexico  d  S.  P.  R.  Co.,  2  Pac.  Rep.  376,)  and  the  further  fact  that 
the  New  Mexico  &  Southern  Pacific  Company  is  not  before  us  in  this 
case,  we  are  not  disposed  to  enter  into  any  discussion  or  considera- 
tion of  the  question  of  exemption,  as  applied  to  that  company,  until 
an  issue  shall  be  made  on  a  regular  assessment  of  the  property 
claimed  to  be  exempt. 

The  second  proposition,  as  indicated  above,  is  apparently  without 
serious  diflficulty  in  its  determination.  To  avoid  the  force  of  the 
statute  on  the  subject  of  the  taxation  of  property  under  lease,  counsel 
for  plaintiff  in  error  press  upon  our  attention  the  fact  that  the  bill 
does  not  disclose  the  terms  or  conditions  of  the  lease,  and  that,  as  a 
legal  consequence,  it  must  be  construed  most  strongly  against  the 
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pleader,  and  that  thus  construed  the  lease  will  be  considered  one  for 
a  long  term,  and  the  conditions  favorable  to  the  lessee ;  that  the  legal 
eflFect  of  it  is  and  was  to  convey  the  unexpired  term  of  the  lessor's 
corporate  existence  under  its  charter,  or  at  least  the  substantial  bene- 
ficial estate  in  the  leasehold  property.  In  other  words,  they  contend 
that  the  lease  must  be  treated,  for  the  purposes  of  this  suit,  as  a  deed, 
and  that,  in  legal  effect,  the  transfer  was  a  sale,  and  as  such  the  im- 
munity from  taxation,  if  any  ever  existed  in  the  lessor  company,  did 
not  pass  to  the  lessee.  There  would  be  strong  grounds  for  this  posi- 
tion if  the  bill  could  be  treated  in  other  respects  as  silent  on  the  sub- 
ject of  ownership  of  the  property.  It,  however,  in  most  distinct  and 
emphatic  terms,  declares  that  the  Atchison,  Topeka&  Santa  Fe  Com- 
pany does  not  own  any  portion  of  the  property  against  which  the  tax 
was  levied,  except  the  small  amount  stated.  We  cannot,  by  construc- 
tion, impute  title  or  beneficial  estate  in  the  sense  for  which  counsel 
for  plaintiff  in  error  contend,  in  the  face  of  admitted  averments,  such 
as  are  made  here. 

Section  1812,  Comp.  Laws,  defines  in  what  way  and  to  what  per- 
sons property  subject  to  taxation  shall  be  listed  and  assessed,  and 
concludes  as  follows:  "Property  under  mortgage  or  lease  is  to  be 
listed  by  and  taxed  to  the  mortgagor  or  lessor,  unless  listed  by  the 
mortgagee  or  lessee.'*  There  is  no  claim  made  that  the  Atchison, 
Topeka  &  Santa  Fe  Company  listed  this  property  for  taxation,  and 
then  became  subject  to  the  tax.  The  demurrer  admits  the  lease  and 
the  ownership  of  the  property  by  the  New  Mexico  &  Southern  Pacific 
Company.  With  these  facts  conceded,  we  cannot  hold  the  complain- 
ant company  bound  by  the  assessments,  unless  the  legislature  clearly 
intended  to  impose  a  double  tax, — one  to  the  lessor  and  one  to  the 
lessjee.  We  find  nothing  in  the  statutes  to  warrant  us  in  so  declar- 
ing. The  rule  on  this  subject  is  well  stated  by  Judge  Cooley,  as 
follows : 

"It  has  very  properly  and  justly  been  held  that  a  construction  of  the  laws 
was  not  to  be  adopted  that  would  subject  the  same  property  to  be  twice 
charged  for  the  same  tax,  unless  it  was  required  by  the  express  words  of  the 
statute,  or  bv  necessary  implication.  It  is  a  fundamental  maxim  in  taxation 
that  the  same  property  shall  not  be  subject  to  a  double  tax,  payable  by  the 
same  party,  either  directly  or  indirectly,  and  where  it  is  once  decided  that  any 
kind  or  class  of  property  is  liable  to  be  taxed  under  one  provision  of  the  stat- 
utes it  has  been  held  to  follow  as  a  legal  conclusion  that  the  legislature  could 
not  have  intended  the  same  property  should  be  subject  to  another  tax,  though 
there  may  be  general  words  in  the  law  which  would  seem  to  imply  that  it  may 
be  taxed  a  second  time.  This  is  a  sound  and  just  rule  of  construction,  and 
it  has  been  applied  in  many  cases  where,  at  first  reading  of  the  law,  a  double 
taxation  might  seem  to  have  been  intended.**    Cooley,  Tax^n,  165. 

The  legislature  having  declared  that  property  under  lease  should 
be  ^'listed  by  and  taxed  to  the  lessor,"  it  follows  that  it  could  not  be 
"taxed  to"  any  other  person  or  corporation,  within  the  meaning  of  the 
statute,  unless  voluntarily  listed  by  the  lessee. 
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Were  the  asseBsments  void  ?     They  were  returned  as  follows : 

For  1881,  A.,  T.  &  S.  F.  R.  R.  Co. 

Valuation  of  propertv  sworn  to,  .           -           -           .    $1,000,000  00 

For  1882,  A.,  T.  &  S.  F.  R.  R.  Co. 

Assessed  value  of  property,            -  -           .           -                 500,000  00 

Total  value  of  real  estate,         -  ...           -         250,000  00 

Total  value  of  oersonal  property,  •           -           -                 250,000  00 

For  1883,  Af,  T.  &  S.  F.  R.  R.  Co. 

Assessed  value  of  property,       -  •           .           -           -          50J.000  00 

Total  value  of  real  estate,              -  -           .           -                250,000  00 

Total  value  of  personal  property  ....          250,000  00 

The  bill  charges  that  the  persons  making  these  assessments  will- 
fully, oppressively,  and  illegally  attempted  to  assess,  as  against  the 
complainant,  property  it  did  not  own,  to- wit,  real  estate  in  the  county 
of  Valencia;  and  did  willfully,  arbitrarily,  illegally,  and  fraudulently 
attempt  to  assess  personal  property  in  said  county,  owned  by  com- 
plainant, greatly  in  excess  of,. and  out  of  proportion  to,  the  rate  at 
which  all  other  property  was  valued  for  the  purposes  of  taxation  in 
said  county,  to-wit,  500  per  cent,  above. 

Section  2822,  Gomp.  Laws,  requires  the  assessor  of  the  county, 
between  the  first  day  in  March  and  the  first  day  in  May,  in  each 
year,  to  ascertain  the  names  of  all  taxable  inhabitants,  and  all  prop- 
erty in  the  county  subject  to  taxation.  To  this  end  he  is  to  visit 
each  precinct  in  the  county,  and  exact  from  each  person  a  statement 
in  writing,  or  list,  showing  separately:  (1)  All  property  belonging  ^ 
to,  claimed  by,  or  in  the  possession  or  under  the  control  or  manage* 
ment  of,  such  person,  or  any  firm  of  which  such  person  is  a  member, 
or  any  corporation  of  which  such  person  is  president,  secretary, 
cashier,  or  managing  agent.  (2)  The  county  in  which  such  property 
is  situated,  or  in  which  it  is  liable  to  taxation.  (3)  A  description  of 
it  by  legal  subdivisions,  or  otherwise,  suflBcient  to  identify  it,  of  all 
real  estate  of  such  person,  and  a  detailed  statement  of  his  personal 
property,  including  average  value  of  merchandise  for  the  year  ending 
March  1,  number  of  horses  and  mules,  sheep,  cattle,  swine,  and 
other  animals,  etc.  Section  282^  provides  that  the  list  thus  made 
must  be  sworn  to.  Section  2824  makes  it  the  duty  of  the  assessor 
to  furnish  the  taxable  inhabitant  with  a  blank  for  such  list,  which  is 
required  to  be  filled  out  and  delivered  to  the  assessor  on  or  before 
the  last  Monday  in  April.  Then  follows  section  2825,  in  the  follow- 
ing language : 

'*If  any  person  liable  to  taxation  shall  fail  to  render  a  true  list  of  his  prop- 
erty, as  required  by  the  three  preceding  sections,  the  assessor  shall  make  out 
a  list  of  the  property  of  such  person,  and  its  value,  according  to  the  best 
Information  he  can  obtain.  And  such  person  shall  be  liable,  in  addition  to 
the  tax  so  assessed,  to  a  penalty  of  twenty-five  per  cent,  thereof,  which  shall 
be  assessed  and  collected  as  a  part  of  the  tax  of  such  person.'' 

While  it  is  true  that  the  courts  will  not  be  nicely  or  overscrupu* 
lously  technical  in  passing  upon  questions  of  mere  formality  and  reg- 
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ularity  in  the  methods  adopted  by  a  class  of  subordinate  officials  in 
the  performance  of  their  duties,  it  is  not,  however,  their  duty  to  con- 
sider as  done  in  the  manner  required  by  law  that  which  should  have 
been  done  in  so  important  a  matter  as  the  assessment  of  property  for 
taxation.  The  legislature  is  charged  with  the  duty  of  raising  revenue 
for  the  support  of  the  government,  and  it  is  its  peculiar  function  to 
lay  taxes  and  provide  the  means  for  its  collection.  To  that  end  it 
may  and  has  prescribed  the  initial  step  in  order  to  subject  property 
to  the  burdens  of  taxation,  and  that  step  is  assessment.  A  descrip- 
tion or  list  of  the  property,  with  a  valuation  attached,  is  a  necessary 
act,  without  which  a  levy  cannot  be  made  and  enforced.  On  this 
subject  Judge  Cooley  says : 

"Of  the  necessity  of  an  assessment  no  question  can  be  made.  Taxes  by 
valuation  cannot  be  apportioned  without  it.  Moreover,  it  is  the  first  step  in 
the  proceedings  against  individual  subjects  of  taxation,  and  is  the  foundation 
of  all  which  follows  it.  Without  an  assessment  they  have  no  support,  and 
are  mere  nullities.  It  is  therefore  not  only  indispensable,  but  in  making  it 
the  provisions  of  the  statute  under  which  it  is  to  be  made  must  be  observed 
with  particularity.  *  *  *  As  the  course  unquestionably  is  prescribed  in 
order  that  it  may  be  followed,  as  without  it  the  citizen  is  substantially  with- 
out any  protection  against  unequal  and  unjust  demands,  the  necessity  for  a 
strict  compliance  with  all  important  requirements  is  manifest."  Cooley, 
Tax'n.  259,  260. 

It  does  not  follow,  however,  that  in  the  assessments  of  the  property 
of  persons  who  fail  to  render  or  return  a  list  that  the  description  or 
lists  made  by  the  assessor,  according  to  his  best  information,  must 
be  strictly  accurate,  or  the  valuations  correct,  but  it  is  essential  to 
the  validity  of  the  tax  that  some  description  or  list  be  made.  In  this 
case  the  assessment  for  18S1  consisted  of  a  single  item,  valued  at 
$1,000,000.  For  1882  and  1883  the  assessor  divides  the  gross  sum 
into  two  classes, — real  and  personal, — giving  to  each  a  value  of  $250,- 
000.  Construing  these  assessments  in  the  most  favorable  and  liberal 
way,  can  they  be  treated  as  valid?  The  statute  requires  real  estate 
to  be  listed  by  subdivisions,  or  some  other  way  sujficient  to  identify 
it.  It  also  requires,  as  we  have  seen,  that  a  list  or  description  of  per- 
sonal property,  as  well  as  its  value,  must  be  given.  There  can  be  no 
sort  of  doubt  about  the  insufficiency  of  the  attempted  assessment  of 
the  real  estate.  No  deed  could  be  given  if  sold  at  delinquent  tax  sale. 
No  possession  could  be  taken  under  such  a  description.  There  is  a 
value  attached  to  the  personal  property  for  the  years  1882  and  1883, 
but  there  is  no,  effort  at  description.  It  is  possible  to  conceive  a  sin- 
gle piece  of  railroad  property  to  be  worth  $250,000,  but  the  owner  is 
certainly  entitled  to  know  what  piece  it  is,  so  that  he  might,  if  valued 
too  high,  seek  his  remedy  for  relief  before  some  proper  tribunal  or 
body.  Again,  the  statute  makes  it  the  duty  of  the  assessor  to  ascer- 
tain the  names  of  all  taxable  inhabitants  of  his  county,  and  all  the 
property  in  his  counti/  subject  to  taxation.  This  is  not  an  impossi- 
bility, so  far  as  taxable  inhabitants  and  tangible  property  are  con- 
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cemed.  This*  assessment  does  not  purport  to  be  founded  upon  mere 
credit.  It  is  founded,  as  we  understand  it,  upon  tangible  estate.  From 
no  point  of  view  can  these  assessments  be  treated  as  legal  and  bind- 
ing upon  either  railroad  company. 

It  is  urged  that  in  any  event  the  judgment  below  is  erroneous  be- 
cause complainant  admitted  the  ownership  of  property  of  the  value 
of  $183.12,  and  did  not  tender  any  sum  before  the  institution  of  the 
suit,  nor  in  its  bill.  This  is  not  the  rule  where  assessments  are  void. 
In  a  suit  to  enjoin  the  collection  of  taxes,  where  the  original  assess- 
ment was  void,  there  is  no  necessity  for  a  tender  of  such  sum  as  might 
be  equitably  due  on  account  of  such  taxes.  The  cases  in  which  a 
tender  has  been  required  were  those  where  there  was  an  excessive,  as 
distinguished  from  a  void,  assessment.  Albany  NaU  Bank  v.  Maker, 
20  Blatchf.  341-343;  S.C.  9  i;ed.  Eep.  884. 

The  judgment  is  affirmed. 

Long,  G.  J.,  and  Brinkeb,  J.,  concurred,    f 
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SUPREME  COURT  OF  IDAHO. 
(2  Idaho  [Hasb.l  25^        .  _  , 

LuPKiNS  V.  Collins  and  others. 
Filed  March  8, 1886. 

1.  Replbvin—Vkkdiotv- Evidence. 

The  verdict  of  a  jury  against  the  defendants,  in  an  action  for  the  recovery 
of  personal  propert^r.  is  conclusive,  on  appeal  to  the  supreme  court,  on  the 
question  of  ownership,  and  also  upon  all  the  allegations  in  the  complaint  ma- 
terial to  recovery  in  the  action,  if  there  is  any  evidence  to  sustain  the  verdict. 

2,  Trial — Special  Verdict— Province  of  Jury. 

It  is  the  province  of  the  court  to  determine  as  to  what  particular  facts  the 
jury  shall  find  specially,  and  neither  party  has  the  right  to  dictate  the  terms 
of  any  particular  question  which  the  court  may  deem  proper  to  submit  to  the 
jury. 
8.  Appeal— Errors  at  Trial— Instructions— Verdict. 

When  the  instructions,  taken  as  a  whole,  fairly  submit  the  case  to  the  jury, 
the  verdict  will  not  h^  disturbed  on  account  of  mere  inaccuracies  in  some  of 
the  instructions  given. 

Appeal  from  Second  judicial  district,  county  of  Alturas. 
Kimball  dt  Haywood,  for  defendants  and  appellants. 
O.  L.  Waters,  L.  Vineyard,  J.  B.  Koaeborough,  and   Brumback  Sf 
Lamb,  for  plaintiff  and  respondent. 

Bkoderice,  J.  This  case  was  here  on  appeal  at  the  instance  of 
defendants,  and  was  decided  at  the  January  term,  1885.  7  Fac. 
Bep.  95.  The  former  judgment  was  there  reversed,  and  the  cause 
remanded  to  the  court  below  for  a  new  trial.  The  plaintiff  again 
obtained  a  verdict  and  judgment,  and  from  this  judgment  the  defend- 
ants appeal. 

The  facts,  as  disclosed  by  the  record,  are  substantially  as  follows : 
On  and  prior  to  the  twenty-first  day  of  November,  1882,  the  firm  of 
Adams  &  Gunningiiam  were  the  owners  of  71  head  of  mules  and 
horses  used  in  teaming,  and  at  that  time  the  firm  was  engaged  in 
teaming  for  Collins  &  Co.,  the  defendants  herein,  with  this  plaintiff 
as  boss  or  train-master,  in  the  employ  of  said  Adams  &  Cunningham, 
on  the  Oregon  Short  Line  Railroad.  On  November  21,  1882,  at  Po- 
catelio  station,  on  the  line  of  said  road,  Adams  &  Cunningham,  being 
threatened  with  attachment  suits,  sold  their  stock  and  forwarding  out- 
fit to  Collins  &  Co.,  defendants,  and  delivered  to  them  a  bill  of  sale, 
but  the  property  was  not  there,  and  no  part  of  it  was  delivered  until 
the  next  day  thereafter.  The  defendants  and  Adams  then  proceeded 
to  the  16-mile  station  on  the  road,  where  they  met  the  plaintiff  with 
some  of  the  property,  and  informed  him  of  the  transaction.  On  the 
twenty-second  day  of  November,  1882,  at  the  43-mile  station  on  the 
road  the  firm  of  Adams  &  Cunningham,  by  bill  of  sale  and  by  actual 
delivery,  sold  to  the  plaintiff  the  five  mules  described  in  the  complaint. 
While  the  negotiation  was  going  on  between  plaintiff  and  Adams  for 
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the  five  mules,  the  defendant  Stevens  said  to  plaintiff  that  the  sale  of 
the  property  to  defendants  did  not  amount  to  much ;  that  it  was  done 
to  keep  the  work  going  on ;  and  that  he,  (plaintiff,)  could  go  ahead  and 
purchase  the  mules,  and  thereby  make  himself  secure.  Immediately 
thereafter,  and  in  presence  of  Stevens,  the  plaintiff  selected  the  five 
head  of  mules,  and  he  and  Adams  agreed  upon  the  purchase  price,  and 
they  were  then  and  there  delivered  by  Adams  to  the  plaintiff.  The 
delivery  of  the  property  was  accomplished  by  a  bill  of  sale  executed 
by  Adams  &  Guuningham.  This  occurred  before  the  property  bad 
l^en delivered  to  the  defendants.  Adams  then  delivered  to  Stevens,- 
for  defendants,  the  other  property,  consisting  of  66  head  of  stock  and 
the  forwarding  outfit,  and  by  agreement  there  made  the  plaintiff  re- 
tained the  control  of  the  same  for  defendants,  and  continued  in  their 
employ  as  train-master.  The  plaintiff  retained  possession  of  the  mules 
so  purchased  by  him,  and  claimed  and  used  them  without  objection 
from  defendants  until  some  time  in  January,  1883.  On  the  nine* 
teenth  day  of  January,  1883,  the  defendants,  while  the  plaintiff  was 
absent,  and  without  his  consent,  and  by  "force  and  arms,''  took  and 
drove  away  the  mules,  claiming  them  under  the  bill  of  sale  of  No- 
vember 21,  1882. 

The  action  was  brought  to  recover  the  property,  and  for  damages, 
and  the  verdict  was  in  favor  of  the  plaintiff  for  the  return  of  the 
property  or  $1,000>  the  value  thereof,  and  $300  damages  for  wrong- 
ful detention  of  the  same. 

On  the  trial  of  the  case,  among  others,  the  following  special  ques- 
tion was  submitted  to  the  jury:  "(2)  Was  there  a  sale  and  delivery 
of  the  property  in  question  for  a  valuable  consideration  by  Adams  & 
Cunningham  to  the  plaintiff  Lufkins  ?  And  if  so,  did  the  defendants 
assent  or  acquiesce  in  such  sale  and  delivery?"  This  question  was 
answered  by  the  jury  in  the  affirmative,  and  no  other  special  verdict 
returned  is  in  any  manner  inconsistent  with  this  one.  This  special 
finding  of  the  jury  supports  the  general  verdict,  and  is  conclusive  upon 
the  question  there  submitted,  if  there  is  any  evidence  to  sustain  the 
finding. 

At  the  trial  defendants  requested  the  court  to  instruct  the  jury  to 
find  specially  on  certain  other  questions,  a  part  of  which  were  sub- 
mitted and  others  refused,  and  defendants  excepted  to  the  ruling 
upon  the  questions  refused,  and  assign  the  same  as  error.  By  our 
Code,  §  385,  it  is  the  province  of  thd  court  to  determine  as  to  what 
particular  facts  the  jury  shall  find  specially,  and  neither  party  has  a 
right  to  dictate  the  terms  of  such  questions,  and  for  refusing  to  com- 
ply with  such  request  no  error  can  properly  be  assigned. 

There  are  a  number  of  assignments  of  error  in  the  record  as  to 
giving  certain  instructions  to  the  jury,  as  well  as  to  the  refusal  of  the 
court  to  give  others,  which  assignments  need  not  be  noticed  in  detail. 

We  are  unable  to  find  any  error,  either  in  the  instructions  given 
or  refused. 
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Counsel  for  defendants  urge  that  the  court  erred  in  refusing- to  give 
the  last  instruction  requested,  which  is  as  follows:  "On  the  undis- 
puted facts  in  this  case  defendants  are  entitled  to  a  verdict  of  no 
cause  of  action.*'  This  request  was  made  on  the  assumption  that 
there  was  no  evidence  in  support  of  the  plaintiflf's  claim.  We  have 
carefully  examined  the  record,  and  are  satisfied  that  this  assumption 
is  not  well  founded.  There  is  some  evidence  to  support  the  verdict, 
but  we  deem  it  unnecessary  to  comment  thereon  at  length.  The  cir- 
cumstances surrounding  the  parties,  the  apparent  motive  that  gov- 
•erned  the  parties  when  the  transactions  were  had,  the  apparent  ao« 
quiescence  of  the  defendants  in  the  sale  to  plaintiff,  the  manner  in 
which  the  defendants  obtained  possession  of  the  property, — in  short, 
the  whole  case, — is  such  that  we  think  it  was  properly  submitted  on 
the  evidence  and  instructions  to  the  jury  to  determine  who  had  the 
better  right  and  title  to  the  property.  Monarch,  G.  d  S.  M,  Co.  v. 
McLaughlin,  1  Idaho,  651;  Broxvn  v.  Brown,  41  Cal.  88;  Trenor  v. 
Central  Pac.  R.  Co.,  50  Cal.  222. 

We  are  further  satisfied,  in  view  of  all  the  facts  and  circumstances 
of  this  case,  that  justice  has  been  done,  and  that  the  verdict  and 
judgment  should  not  be  disturbed.  The  judgment  is  therefore  af- 
firmed. 

Hats,  C.  J.,  and  Buck,  J.,  concurring. 


(2  Idaho  rHasb.]  251) 

Pecottb,  Assignee,  etc.,  v.  Oliver. 
Filed  March  8,  1886. 

1.  Attachment— To  Whom  Execution  on  Judgment  should  Issue. 

The  officer  who  has  seized  goods  under  a  writ  of  attachment,  and  holds  the 
same,  is  the  proper  officer  to  whom  the  execution  on  the  judgment  in  the  at- 
tachment suit  should  issue. 

2.  Same— Execution— Delivery  to  Wrong  Party— Amendment. 

Where  a  constable  attached  and  held  goods,  and  the  execution  was  directed 
to  the  sheriff,  but  delivered  to  the  constable,  who  served  the  same,  heJd,  the 
execution  not  void,  but  amendable. 
8.  Same- Action  for  Wrongful  Seizure— Execution  as  Evidence. 

Where  constable  was  sued  for  value  of  goods  seized,  Md,  that  the  execution 
was  proper  evidence  in  his  defense,  and  error  in  court  to  exclude  the  same. 

Appeal  from  Second  judicial  district,  Alturas  county. 
F.  E.  Ensign,  for  appellant. 
Kingsbury  d:  McGow'an,  for  respondent. 

Hays,  C.  J.  The  appellant  was  an  acting  constable  of  Hailey  pre- 
cinct, Alturas  county,  and  on  the  twentieth  day  of  June,  1883,  a  war- 
rant of  attachment  was  duly  placed  in  his  hands  for  service  in  an 
action  against  one  Charles  E.  Bolton.  It  was  duly  served  by  him 
seizing  and  holding  certain  property  of  Bolton's.  Afterwards  judg- 
ment was  duly  entered  against  said  Bolton  and  an  execution  issued 
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thereon,  and  directed  "to  the  sheriff  of  Alturas  county."  The  execu- 
tion was  delivered  to  defendant,  in  virtue  of  which  he  sold  the  at- 
tached property.  Soon  after  the  attachment  Bolton  assigned  his  es- 
tate to  this  plaintiff,  who  brought  his  suit  against  this  defendant  for 
the  value  of  the  goods  theretofore  seized.  Defendant  sought  to  jus- 
tify by  showing  tbe  goods  were  seized  by  him  as  a  constable  under 
attachment  proceedings  against  Bolton,  and  afterwards  sold  upon  the 
execution  issued  upon  the  judgment  obtained  in  the  attachment 
suit.  When  tbe  defendant  offered  the  execution  in  evidence  plaintiff 
objected  because  it  was  not  directed  to  B.  F.  Oliver,  or  to  any  con- 
stable, but  was  directed  to  "the  sheriff  of  Alturas  county.'*  The 
court  sustained  the  objection,  and  defendant  duly  excepted.  The 
court  also  refused  to  permit  defendant  to  show  anything  done  by  him 
as  constable  under  the  writ ;  all  of  which  was  duly  excepted  to. 

It  is  conceded  that  the  defendant  was  the  officer  who  had  served 
the  attachment  process,  and  that  he  held  the  property  by  virtue  of 
that  writ.  It  therefore  follows,  as  a  matter  of  law,  that  he  was  the 
proper  officer  to  whom  the  execution  which  sought  to  reach  said  at- 
.  tached  property  should  issue,  as  he  was  the  proper  officer  to  make  the 
sale.  Freem.  Ex'ns,  62;  Clark  v.  Sawyer,  48  Gal.  133.  Since  all 
the  property  in  dispute  was  that  held  under  the  attachment,  the  di- 
rection of  the  execution  must  therefore  be  treated  as  a  direction  to  an 
improper  officer,  as  it  clearly  was,  so  far  as  the  subject-matter  of  this 
action  is  concerned.  The  rule  is  laid  down  by  Freeman  on  Execu- 
tions, §  65:  "Where  a  writ  is  directed  to  an  improper  officer,  but 
executed  by  the  proper  officer,  the  error  in  the  direction  does  not 
vitiate  the  writ,  and  may  be  cured  by  amendment.''  This  position  is 
abundantly  sustained  by  the  authorities.  Waple,  Attachm.  141; 
HearseyY.  Bradbury ^  9  Mass.  95;  Campbell  v.  Stiles,  Id.  217;  Lyon 
V.  Fish,  20  Ohio,  105;  National  Bank  v.  Franklin,  20  Kan.  264; 
Walden  v.  Davison,  15  Wend.  576;  Hibberd  y.  Smith,  50  Gal.  519. 
It  follows  that  the  execution  was  not  void,  and  the  irregularity  might 
have  been  cured. 

Doubtless  the  better  practice  in  such  cases  is  to  apply  to  the  court 
from  which  the  writ  issues  to  amend  the  same.  Such  court  would 
have  the  right,  and  it  would  be  its  duty,  to  correct  the  same;  in  this 
case  by  directing  it  to  the  officer  to  whom  it  was  doubtless  intended 
to  be  given  for  service.  But  as  this  execution  was  amendable,  and 
not  void,  we  think  the  court  erred  in  sustaining  the  plaintiff's  objec- 
tion. For  the  same  reason  we  think  the  court  erred  in  refusing  to 
permit  defendant  to  show  delivery  of  execution  to  him.  For  these 
reasons  we  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered. 

Judgment  reversed  and  cause  remanded  for  further  proceeding  in 
accordance  with  this  opinion. 

Buck,  J.,  concurring;  Broderice,  J.,  expresses  no  opinion. 
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(2  Idaho  [Hasb.]  254) 

Motherwell  and  others  v,  Taylor. 
Filed  March  8.  1886.      * 

Trust— Resulting  Trust,  when  Raised. 

A  resulting  trust  is  raised  only  when  there  is  fraud  in  the  acquisition  of 
title,  or  where  the  money  of  one  is  used  to  pay  for  real  property  the  title 
to  which  is  taken  in  the  name  of  another  at  the  time  said  title  is  taken,  and 
neither  a  promise  to  pay  nor  after  payment  will  give  rise  to  such  trust. 

Appeal  from  Second  judicial  district,  county  of  Alturas. 
The  facts  appear  in  the  opinion. 
L.  Vineyard  and  J.  B.  Roseborough,  for  appellants. 
F.  E.  Ensign  and  Oeorge  H.  Roberts,  for  respondent. 

Hays,  C.  J.  This  action  was  brought  to  declare  a  partnership  and 
a  resulting  trust  in  favor  of  the  plaintiffs  in  certain  mining  property. 
The  theory  of  the  plaintiffs  was  that  a  mining  partnership  was  entered 
into  between  plaintiffs  and  defendant,  Frank  Taylor,  about  the  first 
day  of  August,  1882;  and  it  is  alleged  by  plaintiffs  that  at  the  same 
time  defendant  agreed  to  negotiate  for,  and  if  possible  buy  in,  for  the. 
partnership,  of  one  Joseph  Taylor,  a  conflicting  claim  called  the  "Far 
West,''  in  the  Davitt  mine;  that  on  or  about  the  eighteenth  day  of 
August,  1882,  the  defendant  purchased  said  claim,  together  with  an 
interest  in  the  "Snow  Fly"  claim,  then  a  prospect,  for  $600;  that 
the  said  sum  of  $000  was  by  defendant  loaned  or  advanced  to  the 
partnership,  and  security  taken  therefor  upon  the  ores  upon  the  dump 
and  in  sight  in  the  Davitt  mine;  that  afterwards  the  $600  so  paid  for 
the  interest  in  the  claim  was  repaid  to  Frank  Taylor  from  the  pro- 
ceeds of  the  Davitt  mine;  that  defendant,  Frank  Taylor,  had  fraud- 
ulently concealed  from  the  plaintiffs  the  fact  that  he  (defendant)  had 
purchased  an  interest  in  the  Snow  Fly,  and  that  plaintiffs  did  not 
ascertain  the  fact  for  more  than  a  year  after  the  transaction.  The 
plaintiffs  claim  that  by  reason  of  these  facts  there  was  a  resulting 
trust  in  their  favor  in  and  to  the  Snow  Fly  mining  property. 

The  case  was  tried  by  the  court,  and  the  findings  were,  in  sub- 
stance, that  there  was  no  partnership  entered  into  until  after  the 
purchase  of  the  claim  from  Joseph  Taylor;  that  the  defendant,  Frank 
Taylor,  paid  for  the  entire  property  purchased  of  Joseph  Taylor  from 
his  (defendant's)  own  funds;  that  defendant  did  not  take  any  secu- 
rity from  plaintiffs  for  the  money  so  paid  for  the  claim;  that  the  $600 
was,  after  the  purchase,  repaid  from  the  proceeds  of  the  Davitt  mine; 
that  there  was  no  fraudulent  concealment  of  facts  on  the  part  of  the 
defendant,  Frank  Taylor;  that  all  the  agreement  between  the  plain- 
tiffs and  defendant  as  to  the  partnership  was  made  contingent  upon 
the  purchase  of  the  conflicting  claim;  and  that  as  it  was  not  partner- 
ship funds  that  purchased  the  claims,  there  was  no  resulting  trust 
in  favor  of  the  plaintiffs  in  the  Snow  Fly  mining  property.  On  the 
findings  and  conclusions  of  law  judgment  was  rendered  against  the 
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plaintiffs.  Motion  for  new  trial  was  OYerraled,  and  from  the  judg- 
inenc  and  order  overruling  the  motion  for  a  new  trial  the  plaintiffs 
appeal  to  this  court. 

The  question  is,  was  the  money  used  by  the  defendant,  Taylor,  in 
the  purchase  of  the  two  claims,  partnership  funds?  If  it  was  not, 
then  there  is  no  resulting  trust.  As  we  understand  the  law  appli- 
cable to  this  case,  it  was  the  payment  of  the  purchase  money  at  the 
time  the  title  was  obtained  that  would  raise  a  trust  of  this  kind,  and 
neither  a  promise  to  pay  nor  after  payment  is  sufficient.  Here  the 
defendant  paid  bis  own  money,  and  we  cannot  see -that  be  took  any 
security  therefor.  Certainly  there  was  nothing  said  or  done  which 
would  have  made  the  plaintiffs  personally  liable  to  the  defendant, 
Taylor,  for  the  money;  nor  was  there  any  note  or  other  security  in 
writing  taken,  nor  property  pledged  and  delivered  to  defendant.  We 
conclude  from  the  record  that  defendant  purchased  the  claims  with 
the  view  of  getting  his  money  back  from  the  proceeds  of  the  mine,  if 
he  could  do  so,  and  that  there  was  no  partnership  at  the  time  of  the 
purchase.  Ryan  y^J  Duuphy,  1  Pac.  Eep.  711;  Snyder  v.  Wol/ord, 
22  N.  W.  Bep.  264. 

We  have  examined  the  record  and  see  no  error.  Judgment  of  the 
court  below  is  therefore  affirmed. 

Buck  and  Buoderick,  JJ.,  concurring. 
v.lOp.no.4— 20 


Digitized  by 


Google 


306  '  PACIFIC  REPORTER.  [Or. 

SUPREME  COURT  OF  OREGON. 

(13  Or.  235) 

State  v.  Mah  Jim. 
Filed  March  9,  1886. 

1.  Chimin ATi  Law— Motives  of  Witnesses— Use  of  the  Courts  to  Subserve 

Private  Animosities. 

The  law  will  not  tolerate  a  use  of  its  forms  to  enable  parties  to  accomplish 
selfish  ends,  and  whenever  there  is  a  lurking  suspicion,  even,  that  such  might 
be  the  object,  their  purpose  should  be  closely  scrutinized. 

2.  Same— New  Trial — Such  to  be  Avoided— Means  of  Avoiding  Necessitt 

FOR— Evidence  on  Trial— Liability  to  Prisoner. 

The  granting  of  a  new  trial  in  a  criminal  case  creates  an  additional  expense 
upon  the  county  where  it  is  had,  and  so  should  be  obyiated  as  far  as  possible. 
To  this  end  testimony  that  has  anv  possible  bearing  upon  defendant's  case  in 
a  criminal  trial  should  not  be  excluded. 

3.  Witness— Cross -Examination— Liberality  of  Law  to  Defendant  in  Crim- 

inal Case. 

Great  latitude  should  be  allowed  a  party,  in  a  criminal  case,  in  conducting 
a  cross-examination. 

J.  //.  Woodward,  for  appellant. 
John  M,  Gearin,  for  the  State. 

By  the  Court.  We  are  of  the  opinion  in  this  case  that  the  circuit 
court  should  have  permitted  the  appellant's  counsel  to  ask  the  witness 
Chin  Wah  the  question  ''as  to  whether  he  had  ever  had  a  meeting 
since  the  killing  of  See  Toy  occurred, — a  meeting  of  the  Masonic 
lodge, — in  which  he  had  discussed  and  laid  plans  for  the  conviction  of 
Mah  Jim,  and  if  Ocach  of  the  men  therein  named,  witnesses  for  the 
state,  were  present  at  that  meeting,  and  whether  he  did  not  partici- 
pate in  that  discussion  and  in  that  action  that  night,"  and  the  fol- 
lowing question  :  "Have  you  since  the  murder  of  that  man.  See  Toy, 
participated  in  a  meeting  of  the  Masonic  lodge,  in  which  his  murder 
was  discussed,  and  at  which  time  you  laid  the  plans  and  discussed 
the  means  by  which  you  could  secure  his  [Mah  Jim's]  conviction? 
And  did  you  not,  at  the  same  meeting,  threaten  with  vengeance  any 
man  who  was  a  member  of  that  body  who  would  assist  in  any  way, 
either  directly  or  indirectly,  the  defendant  to  establish  his  inno- 
cence?" Also  the  question  "as  to  whether  the  notice  on  the  bulletin- 
board  that  was  torn  down  was  not  signed  by  the  Masonic  ord^r,  with 
its  seal  and  stamp."  The  testimony  sought  by  the  two  former  ques- 
tions would  have  had  a  direct  tendency  to  show  a  feeling  upon  the 
part  of  the  witness,  and  upon  cross-examination  great  latitude  should 
be  allowed  a  party  in  a  capital  case.  The  testimony  sought  by  the 
latter  question  would  have  had  a  tendency  to  show  that  said  notice  was 
published  by  authority  of  the  lodge  of  which  the  witness  was  a  mem- 
ber, and  have  entitled  the  appellant  to  prove  its  contents,  it  having 
been  lost.     Experience  convinces  every  one  that  the  testimony  of 
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Chinese  witnesses  is  very  unreliable,  and  that  they  are  apt  to  be  ac- 
tuated by  motives  that  are  not  honest.  The  life  of  a  human  being 
should  not  be  forfeited  on  that  character  of  evidence  without  a  full 
opportunity  to  sift  it  thoroughly.  The  law  will  not  tolerate  a  use  of 
its  forms  to  enable  parties  to  accomplish  selfish  ends,  and  whenever 
there  is  a  lurking  suspicion,  even,  that  such  might  be  the  object 
their  purpose  should  be  closely  scrutinized.  The  witnesses  referred 
to  may  have  been  attempting  to  carry  out  a  diabolical  design, — no 
one  can  tell  what  that  class  of  persons  may  have  in  view.  Their 
practices  are  very  peculiar  and  mysterious,  and  the  court,  in  no  such 
case,  should  adopt  a  refined,  technical  rule  as  to  the  admission  of 
evidence  tending  to  show  what  their  motives  may  be.  To  allow  a 
conviction  in  so  important  an  affair  might  result  in  the  sacrifice  of 
the  life  of  an  innocent  person,  which  would  be  a  damaging  defama- 
tion upon  judicial  proceedings.  It  is  not  at  all  certain  that  the  wit- 
ness would  have  given  a  favorable  answer  to  the  appellant's  question 
propounded  to  him,  but  the  court  cannot  know  that ;  it  can  only  con- 
sider whether  the  evidence  elicited  *  would  have  been  competent  or 
not,  and  there  is  now  no  question  in  the  mind  of  this  court  but  that  it 
would  have  been.  If  the  two  former  questions  bad  been  answered  in 
the  afiSrmative,  the  testimony  of  the  witness  in  chief  would  have  been 
very  materially  discredited. 

It  was  claimed  by  the  respondent's  counsel,  upon  the  argu- 
ment, that  the  substance  of  the  question  was  asked  the  witness  under 
another  form,  that  was  unobjectionable;  but  that  cannot  be  con- 
ceded, nor  would  it  be  likely  to  have  obviated  the  effect  of  the  error 
if  such  had  been  the  case.  The  appellant's  counsel  should  have  been 
allowed  to  pursue  his  own  course  in  attempting  to  draw  out  proof,  as 
long  as  he  kept  within  reasonable  bounds.  It  must  clearly  appear 
that  an  error  is  harmless  in  such  a  case  to  prevent  a  reversal  of  the 
judgment. 

The  appellant's  counsel  claimed  that  it  was  error  in  the  court's 
making  the  remark  it  did  upon  overruling  the  motion  to  postpone 
the  cause  until  the  following  morning;  but  as  that  is  not  likely  to 
occur  again,  we  have  not  deemed  it  necessary  to  comment  upon  the 
point. 

We  deem  it  our  duty  to  send  the  case  back  for  a  new  trial  upon  the 
points  referred  to.     The  other  errors  assigned  were  not  well  taken. 

The  granting  of  a  new  trial  in  a  criminal  case  creates  an  ad- 
ditional expense  upon  the  county  where  it  is  had,  and  the  occasion 
for  it  should  be  obviated  as  much  as  possible.  We  have  heretofore 
suggested  one  means  of  avoiding  the  necessity  of  having  to  grant  new 
trials  in  such  cases.  It  is  by  pursuing  a  liberal  course  in  the  admis- 
sion of  testimony  in  the  trial  court.  Testimony  that  has  any  pos- 
sible bearing  upon  the  defendant's  case  should  not  be  excluded. 
8uch  a  course  would  save  time  in  the  trial  of  a  cause,  and  prevent 
the  apprehension  upon  the  part  of  the  defendant  that  he  had  not 
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had  a  fair  and  impartial  hearing.     Nor  would  it,  in  our  opinion^  be 
any  more  liable  to  allow  guilty  parties  to  escape  punishment. 

The  judgment  appealed  from  is  reversed,  and  the  case  remanded 
for  a  new  trial. 


(13  Or.  248) 

DowELL  V.  City  op  Portland  and  others. 
Filed  March  15. 1886. 

1.  MuiaciPAL  Corporations—City  op  Portland — ^Docket  op  City  Liens. 

The  charter  of  the  city  of  Portland  provides  that  the  docket  of  city  liens 
shall  contain  the  name  of  the  owner  of  the  property  assessed,  or  shall  state 
that  the  owner  is  unknown. 

2.  Same— Docketing  op  Property  under  Wrong  Name— Effect  of  Tax  SaIiB. 

If  the  name  of  a  stranger  is  entered  on  the  docket,  and  the  property  there- 
after sold  in  default  of  payment  of  taxes,  such  sale  is  void  so  far  as  the  true 
owner  is  concerned. 
8.  Same— Reassessment  after  Tax  Sale. 

A  reassessment  ordered,  after  sale  of  the  property  in  a  tax  sale,  is  beyond 
the  scope  of  the  powers  of  the  city  of  Portland  under  its  charter. 

Thayer.  J.,  dissenting. 

Appeal  from  Multnomah  county. 

Geo,  IV,  Yocwn  and  B.  F.  Dowell,  for  appellant. 

R.  WiUiams,  for  respondents. 

Waldo,  C.  J.  The  charter  of  the  city  of  Portland  provides  that 
the  assessment  roll  of  taxes  for  a  street  improvement,  called  in  the 
charter  the  "Docket  of  City  Liens,'*  shall  contain  the  name  of  the 
owner  of  ttie  property  assessed,  or  shall  state  that  the  owner  is  un- 
known. The  lots  were  assessed  to  a  stranger  to  the  title.  This  case 
arises  on  an  attempt  to  reassess  to  the  true  owner  after  a  sale  on  the 
first  assignment  and  payment  of  the  purchase  price, 

"TaK  titles  were  unknown  to  the  common  laws  of  England.  The 
only  way  in  which  an  Englishman's  lands  could  be  involuntarily 
aliened,  except  in  case  of  forfeiture  for  treason,  was  by  judgment  of 
law;  or,  as  it  is  expressed  in  the  great  charter,  'law  of  the  l^nd.'  ** 
9  Amer.  Law  Rev.  566.  An  American  may  be  deprived  of  his  lands 
without  the  judgment  of  his  peers,  and  even  without  notice;  but  it  is 
to  the  credit  of  the  common  law  that  no  sanction  for  slich  proceedings 
is  found  in  its  bosom,  and  that  its  wise  rule  of  statutory  construc- 
tion, that  statutes  in  derogation  of  its  principles  are  to  be  strictly 
construed,  has  not  tended  to  facilitate  the  divestiture  of  property  by 
such  proceedings, — proceedings  which  are  not  only  alien  in  principle, 
but  even  in  the  language  in  which  they  are  expressed.  When  counsel 
say,  "This  is  a  proceeding  in  rem,"  we  expect  some  argument  better 
suited,  as  the  author  of  the  commentaries  in  another  connection  has 
said,  for  a  despotic  monarchy  than  the  free  constitutions  of  an  Eng- 
lish people.  In  this  case,  the  name  of  a  stranger  having  been  entered 
on  the  docket,  the  sale  was  void  as  to  the  plaintiff.  Smith  v.  Cofran, 
34  Cal.  316;  HuhbeU  v.  Weldon,  Hill  &  D.  Sup.  142;  Bu^h  v.  WiiU 
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iams,  Cooke,  274;  Abbott  v.  Lindenbower,  42  Mo.  162;  Dunn  v.  Win^ 
ston,  31  MisB.  137;  Clarke  v.  Strickland,  2  Curt.  444;  Corporation  of 
Washington  v.  Pratt,  8  Wheat.  681. 

A  power  has  been  stated  to  be  the  dominion  which  one  person  ex- 
ercises over  the  property  of  another.  Maundrell  v.  Mavndrell,  10 
Ves.  Jr.  265.  The  city  exercised  a  naked  statutory  power.  It  was  not 
adjudicating  anything,  and  therefore  not  exercising  jurisdiction  over 
anything,  in  any  juridical  sense;  or,  if  so,  then  every  grantee  of  a 
power  is  exercising  jurisdiction  when  he  executes  the  power.  When 
the  reassessment  was  ordered,  the  property  had  been  sold  and  the  as* 
sessment  paid  into  the  city  treasury.  The  power  to  sell  had  been 
executed  and  exhausted.  There  was  no  authority  to  refund  and  re- 
assess. This  proceeding,  therefore,  is  void.  Hamilton  v.  Valiant, 
30  Md.  139;  Lyon  Co,  v.  Qoddard,  22  Kan.  398;  Harper  v.  Kowe, 
53  Cal.  234:  Curry  v.  Hinman,  11  111.  420;  Homestead  Co.  v.  Val- 
Uy  R.  Co.,  17  Wall.  153;  Peebles  v.  Pittsburgh,  101  Pa.  St.  804;  St. 
Paul  V.  Mullen,  27  Minn.  78;  S.  C.  6  N.  W.  Rep.  424;  AUeny.  Smith, 
1  Leigh,  231-250;  Irvine  v.  Elnon,  8  East,  54;  Smith  v.  Bowes,  38 
Md.  466;  Blackw.  Tax  Titles,  356. 

The  decree  below  must  be  reversed,  and  the  court  below  directed 
to  make  the  injunction  perpetual. 

Lord,  J.,  {concurring.)  The  regularity  of  the  proceedings  prior  to 
the  entry  upon  the  lien  docket  of  the  assessment  is  nut  questioned. 
The  defect  was  in  recording  the  assessment  in  the  name  of  B.  F. 
Dowell  instead  of  Fannie  Dowell,  who  is  the  owner.  Under  the  char- 
ter, when  the  assessment  is  recorded  as  required,  it  becomes  from 
that  time  a  lien  upon  the  property.  It  is  admitted  that  all  the  sub- 
sequent proceedings  for  the  sale  of  the  lots  were  vitiated  by  this  de- 
fect, and  of  no  legal  force  or  eifect.  But  it  is  contended  that  the  city 
has  the  power,  after  the  sale  and  the  payment  of  the  purchase  money 
to  it,  to  refund  the  money  to  the  purchaser,  and  to  reassess  the  prop- 
erty by  making  a  correct  entry  thereof,  conformable  to  the  facts,  by 
which  the  lien  shall  be  created  and  a  valid  assessment  made.  It  ia 
conceded  that  there  is  no  legislative  sanction  or  authority  in  the  char- 
ter to  do  this;  but  it  is  claimed  that  the  right  results  from  the  fact 
that  the  power  to  create  the  lien  by  making  a  correct  entry  has  never 
been  exercised,  and  therefore  the  city  may  disregard  the  previous  void 
proceedings  for  the  sale  of  the  lots,  return  the  money  to  the  purchaser, 
and  cause  the  original  assessment  to  be  properly  recorded,  and  the 
lots  again  sold.  If  this  can  be  done  at  this  stage  of  the  proceedings, 
in  the  absence  of  any  legislative  direction  or  authority,  it  must  be  be- 
cause the  making  of  such  erroneous  entry  was  simply  a  formal  de- 
fect, or,  to  say  the  least,  a  mere  irregularity  which  may  be  waived 
or  corrected.  It  certainly  cannot  be  done  if  the  making  of  a  correct 
entry  is  essential  to  create  the  lien,  or  the  making  of  a  defective  one 
is  fatal  to  it,  and  vitiates  all  subsequent  proceedings  which  the  ai^gu- 
ment admits;  for  it  is  an  elementary  principle  in  proceedings  of  this 
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character,  the  power  conferred  being  purely  statutory,  that  every 
essential  requirement  leading  to  the  ultimate  ^ct  must  be  in  strict 
conformity  with  the  statute.  A  step  or  matter  so  indispensable  that 
without  its  proper  performance  no  valid  assessment  can  be  made,  or 
lien  created,  cannot  be  regarded  as  a  mere  directory  requirement,  or 
irregularity,  which  may  be  dispensed  with  or  corrected  without  some 
positive  legislative  authority.  But  to  avoid  this  embarrassment,  it 
is  said  that  the  power  of  the  city  or  its  auditor  to  create  the  lien  has 
never  been  exercised,  and  that,  therefore,  the  city  is  not  deprived  of 
its  power  in  the  premises.  Even  if  this  argument  was  available, 
(which  is  not  admitted  or  decided,)  it  cannot  be  applied  to  the  facts 
here.  It  overlooks  the  distinction  between  the  failure  to  exercise  a 
power  and  the  defective  exercise  of  the  power.  The  case  here  is  not 
the  failure  of  the  auditor  to  exercise  his  power,  and  make  an  entry  in 
the  lien  docket,  but  in  the  exercise  of  the  power  he  has  made  an  in- 
correct and  defective  entry,  which  has  failed  to  create  the  lien,  and 
vitiated  all  the  subsequent  proceedings.  It  was  rather  a  defective 
execution  of  the  power  than  a  failure  to  exercise  the  power.  If  the 
sale  had  been  made  without  the  semblance  of  an  entry  upon  the  lien 
docket  whatever,  it  might  then  be  said  the  power  conferred  was  never 
exercised  for  the  creation  of  a  lien. 

The  true  inquiry,  then,  is  whether  the  auditor  had  the  power  to 
make  a  second  entry  for  the  purpose  of  correcting  the  error  of  the 
first,  upon  which  the  void  sale  was  made,  or,  having  once  made  his 
entry,  was  his  power  in  this  respect  entirely  exhausted,  or  at  an  end, 
and  did  the  one  now  made,  or  could  it,  create  a  lien  ?  By  the  charter, 
after  the  doing  of  certain  things  therein  prescribed,  and  the  amount 
of  the  liability  to  be  charged  against  the  property  benefited  is  ascer- 
tained, the  charter  requires  the  auditor  to  make  an  entry  of  the  same 
in  the  lien  docket,  in  the  manner  therein  prescribed,  and  thereafter 
such  liability  or  amount  becomes  a  lien  against  the  property.  It 
thus  appears  that  the  power  of  the  auditor  to  make  the  entry  by 
which  the  lien  is  created  is  derived  solely  from  the  statute  or  chalr- 
ter,  and  not  otherwise.  Without  such  power  conferred  his  entry 
would  create  no  lien  or  charge  against  the  property.  There  is  no 
suggestion,  in  express  words,  or  by  implication,  in  the  charter,  that 
he  can  make  any  other  or  more  entries  than  the  one  prescribed. 
But  if  the  auditor,  upon  his  own  motion,  or  under  direction  of  the 
council,  may  ignore  the  first  entry,  and  make  a  second,  then  what  is 
the  limit,  and  how  often  may  be  make  such  entries  or  exercise  such 
power  to  make  good  his  mistakes  or  errors  ?  The  fact  that  the  stat- 
ute gives  him  no  such  power,  and  the  rule  of  strict  construction  uni- 
versally recognized  and  applied  by  the  courts  in  this  class  of  pro- 
ceedings, ought  to  be  sufficient  to  settle  this  question  without  recourse 
to  judicial  precedent.  The  fact,  too,  that  his  authority  is  delegated 
by  law,  and  his  duties  in  the  premises  are  purely  ministerial,  and 
involve  the  exercise  of  no  judicial  function,  would  exclude  his  power 
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of  amendment,  upon  common-law  principles,  without  the  aid  of  some 
statute.  In  stating  the  general  principle  applicable  to  such  officers, 
Mr.  Blackwell  says : 

"The  acts  of  ministerial  officers  are  to  be  tested  by  the  law  which  author- 
ized them.  When  the  act  is  completed,  their  power  is  functus  officio;  and  if 
in  the  record,  return,  or  other  evidence  of  their  acts  they  have  failed  to  con- 
form to  the  requisitions  of  the  law  of  the  land,  or  to  state  the  facts  as  they 
actually  transpired,  the  error  cannot  be  obviated  by  amendment,  because 
their  power  over  the  subject  is  exhausted.  By  the  record,  as  originally  made, 
their  acts  must  stand  or  fall."     Blackw.  Tax  Titles,  357. 

Nor  must  it  be  overlooked  that  the  matter  here  is  not  in  fieri.  The 
auditor  had  exercised  his  power, — had  made  his  entry, — and  under 
color  of  that  act  as  thus  performed  and  done  the  subsequent  proceed- 
ings were  had,  the  property  sold,  the  deed  executed  to  the  purchaser, 
and  the  money  in  payment  thereof  passed  into  the  treasury  of  the 
city.  It  is  true  the  purchaser  got  no  title  because  of  the  defect,  but 
the  city,  nevertheless,  got  its  tax,  although  upon  a  void  assessment; 
Can  the  city  now,  upon  this  state  of  facts,  refund  the  money  to  the 
purchaser,  in  order  to  enable  it  to  reassess  the  property  in  the  name 
of  the  appellant,  and  thus  create  a  lien  against  it  for  the  purpose  of 
again  subjecting  it  to  sale,  in  case  of  delinquency?  This  question 
has  already  been  answered,  but  let  us  examine  the  matter  in  another 
light.  How  do  the  parties  stand  ?  The  city  has  got  the  amount  of 
the  assessment  in  its  treasury  as  the  purchase  price  of  the  land  sold 
under  the  void  assessment.  The  purchaser,  it  is  admitted,  got  noth- 
ing; but  that  is  his  fault  or  neglect,  and  not  the  appellant's,  for  to 
him  the  doctrine  of  caveat  emptor  applies.  He  had  full  notice  of  the 
defect  in  the  assessment  or  proceedings,  or  could  have  obtained  it. 
He  is  a  mere  volunteer,  and  cannot  recover  back  what  he  voluntarily 
paid  out.  "The  general  rule  is  beyond  dispute  that  the  purchaser 
at  a  tax  sale  assumes  all  risk,  and,  except  as  he  may  be  vested  by 
force  of  statutory  provisions  with  the  lien  which  the  state  or  munici- 
pality held  against  the  property  of  the  delinquent  tax  debtor,  he  is 
without  remedy  if  he  fails  to  obtain  a  good  title  under  his  purchase. 
The  doctrine  of  caveat  emptor  applies  to  such  sales  in  its  fullest 
force."  Wood,  C.  J.,  in  City  of  Logansport  v.  Humphrey,  84  Ind. 
469  ;  Cooley,  Tax'n,  572 ;  Lynde  v.  Inhabitants  of  Melrose,  10  Allen, 
49;  Packard  v.  New  Limerick,  34  Me.  266;  Hamilton  v.  Valiant,  30 
Md.  13S!.  The  city  does  not  warrant  such  titles,  nor  can  it  bind  itself 
by  an  agreement  to  warrant  the  title  of  a  purchaser  at  such  sale,  un- 
less such  power  is  conferred  by  the  charter  or  statute.  City  of  Lo^ 
gansport  v.  Humphrey,  supra.  If  a  municipality  cannot  warrant  tax 
titles  to  purchasers  without  legislative  authority,  how  can  it  return 
the  money  to  such  purchasers  without  like  authority,  when  his  pay- 
ment has  been  voluntary  ?  The  money  is  now  in  the  treasury,  and  is 
the  property  of  the  city.  Unless  there  is  statutory  power  to  return 
it,  the  money  must  remain  in  the  treasury,  and  what  liability  exists 
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out  of  which,  by  a  corrected  entry  oh  the  lien  docket,  a  lien  can  be 
created  against  the  property  of  the  appellant  ?  To  do  either  there 
is  a  want  of  statute  authority,  and  without  this  the  authorities  cited 
by  the  chief  justice  abundantly  show  it  cannot  be  done.  Indeed,  it 
may  be  laid  down  as  a  general  principle  of  universal  application  to 
this  class  of  cases  that  it  is  only  where  there  is  proper  legislative 
authority,  a  municipality  may  make  a  valid  reassessment  of  property 
for  local  improvements,  in  view  of  an  assessment  which  is  insufficient, 
irregular,  or  defective.  Howell  v.  Buffalo,  37  N.  Y.  267;  In  re.  Bank 
of  Antwerp,  56  N.  Y.  261;  Brown  v.  Mayor  of  N.  F.,  63  N.  Y.  239; 
Emporia  v.  Bates,  16  Kan.  495  ;  State  v.  Newark,  34  N.  J.  Law,  236; 
Edwards  v.  Jersey  City,  40  N.  J.  Law,  176;  Whittaker  v.  JanesviUe, 
33  Wis.  76;  Brevoort  v.  Detroit,  24  Mich.  322;  Mills  v.  Charhton,  29 
Wis.  400;  Hubbard  v.  Garfield,  102  Mass.  72;  Tweed  v.  Metcalf  4 
Mich.  590;  Chicago  v.  Ward,  36  111.9;  Meuser  \.  Risdon,  36  Cal. 
239;  Schenley  v.  Com.,  36  Pa.  St.  29.  I  feel  constrained,  therefore, 
upon  the  state  of  facts  presented  by  this  record,  to  concur  in  the 
opinion  of  the  chief  justice. 

Thayer,  J.,  {dissenting.)  This  appeal  is  from  a  decree  rendered 
by  the  circuit  court  for  the  county  of  Multnomah,  in  favor  of  the  re- 
spondents and  against  the  appellant,  in  a  suit  brought  by  the  latter 
against  the  former  to  enjoin  the  sale  of  lots  6  and  7,  in  block  182, 
Couch*s  addition  to  the  city  of  Portland,  to  recover  certain  sums  of 
money  respectively  assessed  upon  said  lots  for  the  improvement  of 
North  Fifteenth  street,  in  said  city,  under  its  authority  to  improve 
streets.  The  appellant  alleged,  in  substance,  ownership  in  herself  in 
fee-simple  of  said  lots  by  purchase  from  the  heirs  of  John  H.  Couch 
prior  to  the  year  1879,  and  that  in  August,  1880,  by  order  of  the 
common  council  of  said  city,  the  improvement  of  said  North  Fifteenth 
street  was  directed  to  be  made  in  front  of  and  adjoining  said  lots,  and 
they  were  assessed  on  account  of  the  improvement,  in  the  name  of  B. 
F.  l)oweIl,  $18 1 .16,  about  $90  each ;  and  that  on  or  about  the  twenty- 
fourth  day  of  said  month  said  assessments  were,  by  order  and  direc- 
tion of  the  common  council,  entered  in  the  docket  of  city  liens  by 
the  auditor  of  said  city,  and  against  B.  F.  Do  well,  as  the  owner  thereof; 
that  on  the  fifth  day  of  January,  1881,  a  warrant  was  issued  by  order 
of  said  common  council  to  the  then  chief  of  police  of  said  city,  J.  H. 
Lappeus,  for  the  enforcement  of  said  tax,  who,  by  virtue  thereof, 
levied  upon  said  lots  as  the  property  of  said  B.  F.  Dowell,  and,  on  the 
seventh  day  of  February,  1881,  sold  them  at  public  auction  as  the 
property  of  B.  F.  Dowell,  to  the  highest  bidder  for  cash  in  hand ;  and 
that  the  respondent  Monastes  was  the  highest  bidder  at  such  sale, 
and  became  the  purchaser  of  said  lots,  and  other  lots  included  in  said 
warrant  not  involved  in  this  case,  for  the  price  and  sum  of  $354.76 ; 
that  said  Monastes,  on  said  seventh  day  of  February,  1881,  as  pur- 
chaser at  said  bid,  paid  over  to  the  said  chief  of  police  said  sum  of 
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assessments,  inclading  costs  and  expenses,  aggregating  the  sum  of 
$387.40,  and  that  the  latter  thereupon  executed  to  him  a  deed  of  con- 
veyance, in  due  form  of  law,  for  said  lots. 

The  appellant,  in  her  said  complaint,  further  alleged  that  Monastes, 
at  said  sale,  purchased  all  the  right  of  B.  F.  Dowell  to  said  lots,  and 
paid  for  it  to  the  chief  of  police  said  sum,  and  received  and  accepted 
the  deed;  and  that  said  money  was  applied  in  full  satisfaction  of  said 
assessment;  and  that* all  prior  taxes  and  assessments  and  liens 
created,  or  attempted  to  be  created,  upon  the  lots  listed  or  assessed 
in  the  name  of  B.  F.  Dowell  or  the  appellant  were  fully  satisfied ; 
that  B.  F.  Dowell,  in  1872,  after  the  deeds  from  the  Couch  heirs  were 
recorded,  took  actual  possession  of  said  lots,  cleared  off  the  timber, 
fenced  thein,  and  built  a  dwelling-house  thereon,  and  leased  the  same, 
and  collected  and  appropriated  the  rents  to  his  own  use,  without  any 
authority  from  the  appellant  until  after  said  sale  to  Monastes ;  there- 
upon he  gave  the  possession  thereof  to  the  appellant,  and  that  she 
has  had  the  actual  possession  ever  since,  collected  the  rents,  and  con- 
verted them  to  her  own  use,  and  that  B.  F.  Dowell  never  claimed  any 
title  in  said  land  except  the  legal  title  of  possession,  and  he  quitclaimed 
the  possession  in  about  five  days  after  said  purchase  by  Monastes; 
that  on  or  about  the  sixth  day  of  February,  1884,  at  the  instance  of 
Monastes,  the  said  common  council  fraudulently  pretended,  and  did 
formally  pass  an  ordinance,  (No.  4,142,) — as  a  charge  and  relief  bill 
for  Monastes, — declaring  in  said  ordinance,  which  was  approved  by 
the  mayor  of  said  city  on  the  seventh  day  of  February,  1884,  that  the 
former  entries  of  said  assessment  made  in  the  docket  of  city  liens 
against  said  lots,  and  B.  F.  Dowell  as  the  owner  thereof,  were  mis- 
takes and  errors;  that  said  ordinance  further  directs  the  auditor  of 
said  city  to  enter  a  statement  of  the  said  assessment  of  said  lots,  with 
the  costs  of  enforcing  the  same  in  the  docket  of  city  liens;  and  there- 
after, on  or  about  the  fifteenth  day  of  April,  1884,  the  auditor  of  said 
city,  in  obedience  to  said  ordinance,  proceeded  to  enter  a  statement 
of  the  assessment  of  said  lots,  and  the  costs  of  entering  the  same  in 
the  docket  of  city  liens ;  that  the  deed  from  Lappeus  to  Monastes  only 
conveyed  B.  F.  DowelFs  tenancy  at  will  to  the  latter,  and  said  ordi- 
nance is  fraudulent  and  void  against  the  title  of  appellant;  that  all 
prior  taxes  and  assessments  on  said  lots  in  the  name  of  B.  F.  Dowell 
and  appellant,  or  either  of  them,  in  favor  of  the^  city  of  Portland, 
were  paid  and  satisfied  prior  to  the  passage  of  said  ordinance  No. 
4,142,  and  the  city  of  Portland  and  Monastes  well  knew  the  same 
prior  to  the  time  of  the  passage  of  said  ordinance,  and  that  it  was 
made  for  the  use  and  benefit  of  said  Monastes,  without  any  consid- 
eration whatever,  and  with  intent  to  cheat  and  defraud  the  appellant 
out  of  said  sum  assessed  upon  said  lots;  that  the  city  of  Portland 
and  Monastes  had  constructive  notice  prior  to  and  at  the  time  said 
lots  were  assessed  to  B.  F.  Dowell,  and  at  the  time  of  the  assessment 
and  sale,  and  the  making  and  recording  of  said  deed,  that  appellant 


Digitized  by 


Google 


314  PACIFIC  BEPORTER.  [Or* 

was  the  owner  of  said  lots  in  fee-simple;  that  prior  to  the  assessment 
to  B.  F.  Dowell,  Monastes  had  actual  notice  that  appellant  was  the 
owner  in  fee-simple  prior  to  and  at  the  time  said  deed  to  him  was  rer 
corded  in  said  clerk's  office,  and  notice  that  B.  F.  Dowell  had  no  title 
to  said  lots,  except  the  possession,  and  that  he  was  not  then  nor  ever 
had  been  the  owner  of  said  lots  of  land  in  fee-simple,  or  any  part 
thereof;  that  after  Monastes  knew  the  appellant  was  in  actual  pos- 
session of  and  owner  of  said  lota  in  fee  he  caused  said  deed  from 
Lappeus  to  be  recorded,  and  he  claimed  said  lots  and  caused  said  or- 
dinance 4,142  to  be  passed,  and  that  said  claim  and  ordinance  de- 
preciate the  value  of  the  lots,  and  injure  the  possession  and  enjoy- 
ment of  them ;  that  on  or  about  the  fifteenth  day  of  September,  1884, 
in  pursuance  of  the  order  and  direction  of  the  common  council,  the 
auditor  issued  a  warrant  to  enforce  the  collection  of  $181.16,  and 
costs  and  expenses  assessed  against  said  lots,  and  against  the  appel- 
lant as  the  owner  thereof;  that  afterwards,  on  the  seventeenth  day 
of  September,  1884,  said  last-mentioned  warrant  was  delivered  to 
the  respondent  S.  B,  Parrish,  chief  of  police  of  said  city;  that  said 
warrant  commands  the  said  chief  of  police  to  proceed  forthwith  to 
levy  upon  said  lots,  and  sell  the  same  in  the  manner  provided  by  law, 
to  make  said  assessment,  costs,  and  expenses,  and  to  return  the  pro- 
ceeds of  such  sale  to  the  city  treasurer ;  and  that,  in  obedience  thereto, 
the  chief  of  police,  said  Parrish,  has  pretended  to  and  has  formally 
levied  said  warrant  upon  said  lots  for  sale,  at  public  auction,  to 
satisfy  said  assessment;  that  said  Parrish,  if  not  restrained,  will  sell 
the  same,  which  will  cast  a  cloud  upon  the  title;  that  said  common 
council  had  no  power  to  pass  said  ordinance  No.  4,142,  or  to  order 
or  direct  said  auditor  to  enter  a  statement  of  said  assessments  upon 
the  docket  of  city  liens,  or  to  direct  said  auditor  to  issue  said  warrant 
to  enforce  the  collection  of  said  tax;  that  said  Lappeus  had  no  power 
or  authority  to  sell  or  convey  said  lots  to  Monastes  in  fee-simple,  or 
any  title  but  the  possessory  title  of  B.  F.  Dowell;  that  said  assess- 
ment levies  made  by  virtue  thereof,  and  deed  of  conveyance  made  to 
Monastes,  are  apparently  regular  on  their  face,  conform  to  the  forms 
of  law,  and  apparently  give  Monastes  a  title  to  an  extent  calculated 
to  deceive,  mislead,  embarrass,  and  clog  appellant's  title  in  fee-simple. 
The  complaint  contains  a  prayer  the  substance  of  which  is  that  the 
respondents  be  enjoined  from  further  proceedings  to  enforce  said  as- 
sessments, and  from  selling  said  lots  6  and  7,  and  to  declare  the  said 
deed  from  Chief  of  Police  Lappeus  to  Monastes  only  a  conveyance  to 
the  latter  of  the  possession  of  B.  F.  Dowell  of  said  lots  between  the 
time  of  the  sale  thereof  by  said  Lappeus  to  Monaster  and  the  time 
he,  said  B.  F.  Dowell,  gave  the  possession  to  the  appellant,  alleged  in 
the  complaint  to  have  continued  five  days. 

The  respondents  interposed  a  demurrer  to  the  complaint  upon  the 
grounds  that  the  facts  alleged  did  not  constitute  a  cause  of  suit. 
The  circuit  court  sustained  the  demurrer,  and,  the  appellant  having 
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failed  to  amend,  entered  a  decree  dismissing  the  complaint,  which  is 
the  decree  appealed  from. 

The  appellant's  suit  proceeded  upon  the  theory  that  the  assess- 
ment upon  which  the  lots  were  sold  by  the  chief  of  police,  Lappeus, 
was  a  personal  tax,  and  that  consequently  it  was  only  a  charge  upon 
the  interest  which  the  party  named  as  owner  in  the  docket  of  city 
liens  had  in  the  property.  I  have  examined  that  question  in  another 
case  before  this  court,  and  concluded  that  an  assessment  for  street 
improvements  upon  the  adjoining  property  was  in  the  nature  of  a 
proceeding  in  rem;  that  the  charter  pointed  out  the  various  steps  to 
be  taken  in  order  to  make  the  assessment,  and  that  it  must  be  strictly 
complied  with,  else  the  assessment,  and  all  proceedings  had  thereon, 
will  be  void.  The  tax  is  against  the  lots  charged  with  the  expense 
of  the  improvement.  .  The  charter  requires  that  a  statement  be  en- 
tered in  the  docket  of  city  liens,  containing,  among  other  things,  the 
name  of  the  owner  of  the  lot  assessed,  or  that  the  owner  is  unknown ; 
and  it  provides  also  that,  to  ascertain  the  owner,  the  city  auditor  shall 
take  the  certificate  of  the  county  clerk,  stating  who  the  owner  is  at  the 
date  of  the  ordinance  making  the  assessment.  Sections  86,  87,  c.  8, 
Charter  in  force  in  1879.  In  order,  therefore,  to  make  a  valid  assess- 
ment, the  name  of  the  real  owner  must  have  been  entered  in  said 
docket,  or  an  entry  that  the  owner  was  unknown,  or  the  name  of  a 
person  certified  by  the  county  clerk  to  be  the  owner.  Either  would 
have  answered  the  requirements  of  the  charter  in  that  particular. 
When  the  name  of  a  person  is  inserted  in  the  docket  as  the  owner  of 
the  lot  who  is  not  such  owner,  unless  it  is  stated  in  such  certificate 
that  he  is  the  owner  the  proceeding  will  be  a  nullity,  for  the  reason 
that  the  provisions  of  the  charter  have  not  been  observed;  but  where 
they  are  fully  complied  with,  all  the  estate  or  interest  therein  of  the 
owner,  whether  known  or  unknown,  is  conveyed,  subject  to  redemp- 
tion, to  the  purchaser.     Section  114,  c.  10,  City  Charter. 

The  nature  of  the  proceeding,  and  the  intention  of  the  legislature 
as  expressed  in  the  charter,  clearly  indicate  that  the  assessment  and 
sale  of  the  lot,  in  such  a  case,  are  designed  to  transfer  the  absolute 
proprietorship  of  it,  in  case  no  redemption  is  had.  From  the  date  of 
the  entry  of  the  assessment  upon  a  lot,  or  part  thereof,  the  sum  so 
entered  is  to  be  deemed  a  tax  levied  and  a  lien  thereon,  which  lien 
has  priority  over  all  other  liens  or  incumbrances  thereon  whatever. 
Section  103,  c.  10,  Charter.  It  becomes,  by  force  of  the  charter,  when 
its  provisions  have  been  strictly  observed,  a  jus  in  re,  and  the  sale  of 
the  lot  to  enforce  the  payment  of  the  assessment  must  operate  to 
transfer  the  ownership,  or  else  be  wholly  inoperative.  The  principle 
decided  in  Corporation  of  the  City  of  Washington  v.  Pratt,  8  Wheat. 
682,  is  decisive  of  this  point.  The  sale,  therefore,  by  Chief  of  Police 
Lappeus  to  Monastes  of  the  lots  in  question  either  conveyed  an  ab- 
solute title,  there  having  been  no  redemption,  to  the  latter,  or  it  was 
anuUity.   If  the  auditor  had  applied  to  the  county  clerk  of  the  county  of 
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Multnomah  for  a  certificate  as  to  the  ownership  of  the  lots,  and  the 
latter  had  furnished  it,  showing  that  B.  F.  Dowell  was  such  owner, 
the  lien  would  have  been  perfected,  as  it  is  doubtless  in  the  power  of 
the  legislature  to  provide  such  mode  for  ascertaining  ownership.  In 
the  case  of  Corporation  of  the  City  of  Washington  v.  Pratt,  supra,  the 
court  says,  after  concluding  that  the  assessment  there  should  have 
been  made  to  the  real  owner,  that,  "had  congress  intended  to  lighten 
the  labors  of  the  corporation,  or  their  assessor,  in  this  respect,  there 
was  a  very  simple  means  of  doing  it.  They  might  have  sanctioned 
a  designation  with  reference  to  the  first  or  last  vendee  of  record.  Page 
685. 

But  we  cannot  presume,  as  urged  by  one  of  the  appellant's  coun- 
sel upon  the  argument  we  should,  that  that  was  done:  though  I  am 
convinced  that,  as  the  auditor  failed  to  enter  in  said  docket  the  name 
of  the  rightful  owner,  the  assessment  was  incomplete  and  ineffectual 
for  any  purpose,  and  the  tax  failed  to  become  a  lien  upon  the  lots; 
and  that  the  attempt  of  the  city  officers  to  sell,  them  under  the  pro- 
ceedings specified  above  was  a  void  act.  But  I  am  satisfied  that  the 
power  of  the  city  was  not  exhausted  in  consequence  of  such  failure. 
In  Himmelmann  v.  Cofran,  36  Cal.  413,  in  a  similar  case,  Judge  Saw- 
yer uses  this  language : 

"In  tins  case  the  statute  makes  it  the  duty  of  the  superintendent,  after  the 
fulfillment  of  the  contract  to  his  satisfaction,  to  make  an  assessment  to  cover 
the  sum  due  for  the  work  performed  in  accordance  with  the  provisions  of  the 
act,  and  afterwards  to  issue  a  warrant  thereon.  No  time  is  limited  in  which 
the  assessment  must  be  made.  Time  is  therefore  not  of  the  essence  of  the 
power.  In  this  case,  under  the  decision  in  the  case  cited,  {Douglierty  v. 
Hitchcock,  35  Cal.  512,)  he  has  never  made  an  assessment  in  pursuance  of  the 
provisions  of  the  act.  His  act  was  utterly  void,  and  of  no  more  legal  force 
than  so  much  blank  paper.  His  act,  in  legal  contemplation,  was  no  act.  The 
warrant  issued,  based  upon  his  blank  and  void  assessment,  and  all  subse- 
quent proceedings,  were  void.  They  created  no  lien  or  charge  upon  the  land, 
in  no  way  affected  the  rights  of  the  parties.  The  superintendent  has  not  per- 
formed the  duty  enjoined  upon  hira  by  the  act,  and  we  know  of  nothing  that 
stands  in  the  way  of  his  performing  it  now." 

The  right  to  exercise  the  power  to  assess  the  property  in  the  above 
case,  under  the  circumstances  surrounding  the  affair,  was  much  more 
questionable  than  that  of  perfecting  the  lien  in  the  case  under  con- 
sideration. Here  the  assessment  was  complete^  so  far  as  it  went. 
Notice  had  been  given  of  the  contemplated  improvement  of  the  street. 
No  remonstrance  by  two-thirds  of  the  owners  of  the  property  adjacent 
thereto  had  been  signed  or  filed.  The  council  had  proceeded  to  ascer- 
tain and  determine  the  probable  cost  of  making  the  improvement,  and 
had  assessed  each  lot  and  part  thereof  liable  therefor  its  proportionate 
share  of  such  cost,  and  the  same  was  declared  by  ordinance.  All  that 
remained  was  for  the  auditor  to  enter  the  statement  referred  to,  and 
the  cost  would  then  become  a  lien  upon  the  lots.  It  stood  like  the 
recovery  of  a  judgment  in  a  court  of  justice  before  docketing  it.  The 
lots  were  a  fund  out  of  which  to  pay  the  expenses  of  the  improve- 
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ment,  but  the  auditor,  in  entering  the  said  statement,  inserted  the 
wrong  name  as  owner  of  the  lots  in  question.  The  council  had 
directed  him  to  file  a  statement  as  required  by  the  charter,  and  he 
failed  to  do  it.  Now,  how  can  it  be  claimed,  in  reason  and  justice, 
that  the  council  cannot  again  direct  him  to  do  his  duty  ?  He  had  not 
carried  out  the  direction  of  the  council,  and  it  was  certainly  the  duty 
of  that  body  to  require  him  to  perform  it.  Can  it  be  maintained  that 
the  council,  where  it  has  directed  a  ministerial  officer  to  perform  a 
ministerial  duty,  and  the  officer  has  not  done  it,  is  functus  officio  in 
regard  to  the  matter?  That  would  certainly  be  the  height  of  absurd* 
ity.  If  the  charter  should  have  required,  in  order  to  complete  the 
lien,  the  recording  of  a  copy  of  such  entry  in  the  county  clerk's  office, 
and  the  council  had  directed  the  auditor  to  have  the  same  so  recorded, 
but  in  attempting  to  comply  therewith  he  had  taken  it  to  the  wrong 
clerk's  office;  or,  in  making  a  copy,  had  made  a  mistake, — would  any 
one  prcftend  that  it  could  not  be  corrected  without  a  proceeding  de 
novo  i  What  wrong  could  accrue  to  the  lot-owner  in  consequence  of 
such  a  correction  ?  Must  he  be  permitted  to  shirk  his  share  of  a  com- 
mon burden  because  of  the  neglect  to  observe  some  nicety  that  does 
not  affect  his  rights  in  the  least?  Is  the  law  made  up  of  mere  refine- 
ments and  quibbles  ? 

In  this  case  the  city  gave  notice  of  a  proposal  to  improve  North 
Fifteenth  street.  The  owners  of  the  lots  adjacent  thereto  could  have 
defeated  it  by  a  remonstrance.  The  city  had  no  way  of  raising  a 
fund  to  defray  the  expenses  except  to  charge  it  upon  such  lots.  The  lot- 
owners,  by  neglecting  to  file  a  remonstrance,  tacitly  assented  to  the 
improvement,  knowing  that  the  costs  must  be  charged  upon  the  lots. 
The  costs  were  so  charged,  the  contract  let,  and  the  improvement  com- 
pleted. The  burden  is  apportioned.  The  lots  have  received  the  full 
benefit.  All  the  lot-owners  are  supposed  to  have  paid  their  share 
except  the  appellant,  who  insists  that  she  should  not  be  compelled 
to  pay  her  proportion  because  the  auditor,  in  entering  the  assessment 
in  the  city  lien  docket,  after  the  council  had  ascertained  and  deter- 
mined the  proportionate  share  of  the  cost  to  be  assessed  to  the  lots  and 
declared  the  same  by  ordinance,  had  inserted  her  father's  name  instead 
of  hers  in  the  docket  as  owner.  And  when  the  mistake  has  subse- 
quently been  discovered,  and  the  auditor  is  directed  to  do  what  he  at 
first  should  have  done  in  order  to  enforce  an  obligation  that  equality 
and  the  law  demand,  she  comes  into  a  court  of  equity  to  have  it  ex- 
ercise its  restraining  power  to  shield  her  from  being  compelled  to  do 
that  which  natural  justice  dictates  she  ought  to  do.  ^  I  must  confess 
that  I  am  unable  to  discover  any  grounds  for  equitable  interference  in 
such  a  case  even  though  the  city  council  had  no  power  to  cause  the 
said  entry  to  be  properly  made.  I  do  not  believe  that  it  is  within  the 
province  of  equitable  cognizance  to  shield  a  party  against  the  enforce- 
ment of  a  just  claim  in  any  case,  nor  that  there  is  any  stronger  moral 
obligation  than  that  which  requires  a  party  who  has  been  the  recip- 
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lent  of  a  common  benefit  to  contribute  to  the  burden  which  it  imposes. 

But  it  is  due  the  credit  of  the  appellant's  counsel  that  they  did  not 
base  the  appellant's  claim  for  relief  upon  the  technical  irregularity 
referred  to.  They  placed  it  upon  fair  legal  grounds ;  contended  that 
B.  F.  Dowell  had  some  kind  of  an  estate  in  the  lots,  and  that  the 
sale  under  the  proceeding  to  Monastes  divested  Mr.  Dowell's  interest, 
and  that  Monastes  acquired  it  under  the  purchase.  If  their  position 
had  been  correct, — if  the  mere  right  of  the  person  named  in  the  en- 
try made  in  the  city  lien  docket  as  owner  was  affected, — there  would 
have  been  much  force  in  the  position.  A  part  of  the  relief  demanded 
in  the  complaint  was  that  the  deed  from  Lappeus,  chief  of  police,  to 
Monastes  be  declared  only  a  conveyance  to  the  latter  of  the  possession 
of  Mr.  Dowell  to  said  lots  during  the  five  days  before  mentioned. 
Said  counsel  did  not  question  the  regularity  of  said  sale.  They  claimed 
that  it  was  regular,  and  conveyed  an  actual  subsisting  interest  in  the 
property,  though  a  very  slight  one,  to  Monastes.  If  the  sale  had  had 
such  effect,  the  argument  would  have  been  conclusive;  but  it  did  not. 
It  did  not  convey  anything, — not  even  DowelFs  said  five  days'  pos- 
session. Such  a  proceeding  is  not  against  an  owner  or  occupant  of 
the  property, — it  is  against  the  property  itself.  The  city  charter  re- 
quires that  the  statement  entered  in  the  docket  of  city  liens  shall 
contain  the  name  of  the  owner,  or  that  the  owner  is  unknown.  This 
provision  was  not  complied  with.  B.  F.  Dowell  in  nowise  was  the 
owner  of  the  lots  in  the  sense  intended  by  the  charter,  and  for  that 
reason  the  sale  to  Monastes  was  wholly  inoperative,  not  because  the 
previous  proceedings  were  irregular,  for  they  were  not, — they  were 
regular  and  valid  up  to  that  time, — but  the  issuance  of  the  warrant 
for  the  sale  of  the  lots  to  satisfy  the  demand  was  irregular,  in  conse- 
quence of  the  entry  in  the  lien  docket  of  a  wrong  statement  as  to  the 
ownership. 

The  matter  was  not,  however,  in  the  condition  of  the  case  of  The 
Fideliter  v.  U.  S,,  1  Sawy.  153,  nor  of  that  of  Pennoyer  v.  Neff,  95 
U.  S.  714.  In  those  cases  the  whole  proceedings  were  void  ab  initio. 
In  the  former  one  it  was  held  that  an  actual  seizure  must  be  made  of 
a  vessel  before  any  judicial  proceedings  are  instituted  to  condemn  it 
for  a  violation  of  the  navigation  laws  of  the  United  States,  and  in  the 
latter  that  a  substituted  service  of  process  was  not  sufficient  to  con- 
fer jurisdiction  where  the  property  was  not  brought  under  control  of 
the  court  by  seizure  under  an  attachment.  It  was  more  like  a  case, 
as  before  suggested,  of  a  judgment  recovered  but  not  docketed.  A 
sale  of  the  property  before  the  lien  of  the  assessment  attached  con- 
veyed no  interest  in  it  whatever,  and  the  lien  did  not  attach  until 
there  was  the  entry  of  the  statement  in  the  city  lien  docket  contain- 
ing the  name  of  the  true  owner  of  the  property  affected,  or  that  the 
owner  was  unknown.  A  sale  made  before  the  cost  of  the  improve- 
ment was  apportioned  would  have  been  as  effectual  to  pass  title  as 
this  one.     The  issuance  of  the  warrant,  and  all  proceedings  had 


Digitized  by 


Google 


Or.J  DOWELL  V.  CITY  OP   PORTLAND.  319 

thereon,  were,  as  said  by  Judge  Sawyer,  "utterly  void,  and  of  no 
more  legal  force  than  so  much  blank  paper," — were,  "in  legal  con- 
templation, no  acts." 

But  the  prior  proceedings  were  not  affected.  The  improvement  of 
the  street  had  properly  been  ordered,  the  cost  legally  ascertained  and 
determined,  the  apportionment  duly  made  upon  the  lots  chargeable 
therewith,  and  the  work  completed.  The  power,  however,  to  enforce 
payment  had  been  interrupted  by  the  failure  to  enter  a  true  state- 
ment as  to  the  ownership  of  the  property  as  mentioned,  and  the  coun- 
cil was  compelled  to  go  back  to  the  point  in  the  proceedings  where 
the  fault  occurred  and  begin  over.  Had  it  occurred  in  the  outset,  in 
some  preliminary  step  authorizing  the  proceeding  to  improve  the 
street, — such  as  giving  notice  of  the  proposed  improvement, — the 
whole  affair  would  have  been  upset.  There  would  have  been  no  foun- 
dation to  support  it.  But  jurisdiction  had  attached,  the  proceedings 
were  regular  and  valid  up  to  the  time  of  entering  the  statement,  and 
a  failure  to  enter  a  statement  at  all,  or  an  improper  one,  which  would 
be  no  statement,  could  not  have  invalidated  the  previous  proceedings. 
All  the  council  had  to  do  was  to  go  back  to  the  point  where  the  break 
occurred,  and  require  that  done  which  ought  to  have  been  done  when 
the  first  attempt  was  made.  There  are  cases,  as  said  Himmelmann  v. 
Cqfran,  supra,  in  which  a  defective  execution  of  a  power  exhausts  the 
power,  but,  as  there  said,  "it  is  when  the  nature  of  things  is  such  that 
it  cannot  be  but  once  exercised,"  or,  in  other  words,  be  but  one  at- 
tempt to  exercise  it.  The  case  of  the  assessment  of  property  by  a 
county  assessor  for  the  purposes  of  taxation  is  an  example.  The  as- 
sessor is  required  to  perform  his  duties  within  a  certain  period,  and 
turn  over  the  assessment  made  to  the  county  court.  After  so  doing 
he  would  not,  of  course,  have  any  right  to  correct  his  work;  but  there 
is  no  such  limitation  upon  the  power  of  the  common  council  of  the 
city  of  Portland.  That  is  a  continuous  body,  holding  by  perpetual 
succession.  Its  power  is  not  limited  by  any  definite  period  of  time, 
nor  exhausted  except  by  a  performance  of  the  thing  it  is  empowered 
to  do,  unless  circumstances  have  intervened  to  prevent.  If  the  ap- 
pellant had  transferred  the  lots  in  question  to  an  innocent  purchaser, 
after  the  entry  of  the  said  statement,  it  might  have  had  the  effect  to 
defeat  the  right  of  the  council  to  correct  the  error  committed ;  but 
that  would  have  resulted  from  another  principle  of  law.  As  the  mat- 
ter stood,  however,  I  am  convinced  that  it  had  full  right  to  cause  a 
proper  statement  to  be  entered  in  the  city  lien  docket.  It  is  true 
that  the  city  had  got  Monastes'  money  bid  for  the  lots  on  the  bogus 
sale,  but  it  had  no  right  in  justice  to  keep  it.  The  sale  under  the 
proceedings  was  an  assurance  that  the  requirements  of  the  charter 
had  been  complied  with ;  and  it  has  been  held  that  when  a  sale  is 
void  the  amount  received  by  the  city  therefrom  must  be  refunded. 
Mayor  of  N.  Y.  v.  Colgate,  12  N.  Y.  140,  147;  Corbin  v.  Davenport, 
9  Iowa,  239;  Chapman  v.  City  of  Brooklyn,  40  N.  Y.  372;  Newman 
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V.  Supervisors  of  Livingston  Go.^  45  N.  T.  676.  1  can  discover  no 
good  reason  why  such  should  not  be  the  rule  within  the  principle  laid 
down  by  Judge  Field  in  Argenti  v.  San  Francisco,  16  Cal.  255-282. 
He  there  says : 

"The  doctrine  of  implied  municipal  liability  applies  tp  cases  where  money 
or  other  property  of  a  party  is  received  under  such  circumstances  that  tlie 
general  law,  independent  of  express  contract,  imposes  the  obligation  upon 
the  city  to  do  justice  with  respect  to  the  same.  If  the  city  obtain  money  of 
another  by  misUike,  or  without  authority  of  law,  it  is  her  duty  to  refund  it, 
not  from  any  contract  entered  into  by  her  on  the  subject,  but  from  the  gen- 
eral obligation  to  do  justice,  which  binds  all  persons,  whether  natural  or 
artificial." 

Judge  Dillon  has  attached  sufficient  importance  to  this  language 
to  incorporate  it  as  a  part  of  the  text  in  his  work  on  Municipal  Cor- 
porationsi     Section  384,  (2nd  Ed.) 

If  the  rule  is  as  suggested,  then  Monastes  can  claim  from  the  city 
the  money  paid,  and  the  tax  assessed  against  the  lots  must  either  be 
borne  by  the  appellant  or  the  tax-payers  of  the  city  generally.  That 
the  latter  result  would  be  an  injustice  and  wrong  could  not  be  truth- 
fully denied.  For  my  own  part,  I  am  not  willing  to  adhere  to  any 
capricious  ruling  in  order  to  shield  the  appellant  from  the  payment  of 
her  own  debt,  and  enable  her  to  shift  it  upon  parties  who  have 
received  no  special  benefit  of  the  consideration  out  of  which  it  arose. 
Nor  do  I  believe  the  law,  properly  understood  and  administered, 
would  countenance  any  such  determination.  I  do  not  think  the 
appellant  is  entitled  to  any  relief  in  the  case,  and  that  the  decision 
of  the  circuit  court  upon  the  demurrer  should  be  sustained. 
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aUPREME  COURT  OF  CALIFORNIA. 
(69  Cal.  120) 

Btrneb  V.  Claffey.     (No.  9,301.) 
Filed  March  23. 1886. 

Payment— Application  of  Payments. 

Money  paid  to  a  creditor  on  account  of  bis  debtor  may,  in  California,  be 
applied  towards  the  extinction  of  any  obligation  due  him  by  the  debtor,  un- 
less the  latter  manifests  an  intention  that  the  money  should  be  applied  to 
some  particular  obligation.^ 

CommiBsioners*  decision. 

Department  2.    Appeal  from  superior  court,  county  of  San  Mateo. 

E.  A.  dt  O.  E.  Lawrence,  for  appellant. 

Fox  dt  Hobs,  for  respondent. 

Sbabls,  G.  This  is  an  action  upon  a  promissory  note  for  $900, 
made  by  defendant  on  the  twentieth  day  of  November,  1871,  paya- 
ble to  plaintiff  five  days  after  date,  with  interest  at  1  per  cent,  per 
month.  Plaintiff  had  judgment  for  $916.60,  from  which,  and  from- 
an  order  denying  a  new  trial,  defendant  appeals.  Plaintiff  was  a 
merchant,  and  as  such  had  an  account  with  defendant,  which,  at  the 
date  of  the  note,  was  settled  by  the  giving  of  such  note.  Defendant 
made  two  payments,  6nQ  of  $374  on  the  twenty-eighth  of  December, 
1871,  and  the  other  of  $101.40,  about  May  28,  1872,  which  were 
credited  on  the  note.  It  appears  that  on  September  24,  1873,  plain- 
tiff received  for  account  of  defendant  from  George  Fox  $220,  and  in 
December,  1874.  from  one  Kelso  $250;  also  in  October,  1874,  $15 
in  cash,  which  sums  defendant  claims  should  be  credited  on  the  note. 
Plaintiff,  on  the  other  hand,  asserts  that  defendant  had  in  the  mean 
time  become  indebted  to  him  on  a  new  book-account  since  the  note 
was  given  in  an  amount  in  excess  of  the  payments ;  that  most  of  this 
was  for  cash  advanced  to  defendant,  and  for  mules  sold  to  him,  and 
that,  as  defendant  did  not  direct  him  where  to  apply  the  payments, 
he  applied  them,  at  the  date  of  payment,  in  part  satisfaction  of  the 
open  account. 

The  findings  are  in  accord  with  the  theory  of  the  plaintiff,  and  are 
amply  supported  by  the  evidence.  Indeed,  about  the  only  evidence 
which  militates  against  plaintiff's  theory  is  a  statement  of  account  made 
out  by  one  Lovell,  a  clerk  of  plaintiff,  since  suit  brought,  in  which  de- 
fendant is  allowed  interest  on  the  several  payments  as  though  made 
upon  the  note,  and  not  upon  the  open  account.  This  statement, 
plaintiff  testifies,  is  not  in  accord  with  the  books  by  kim  kept  ,*  and, 
as  he  presented  his  books  at  the  request  of  the  defendant,  and  as  the 
latter  makes  no  pretense  that  they  contradict  the  testimony  of  the 

'  See  note  at  end  of  case. 
v.lOp.no.5— 21 
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plaintiff,  we  may  assume  that  they  corroborate  his  statement.  The 
testimony  of  Lovell  also  lends  strength  to  the  testimony  of  plaintiff, 
in  several  respects,  thoagh  in  others  it  seems  to  conflict  therewith. 

The  Civil  Code,  §  1479,  provides : 

**  Where  a  debtor,  under  several  obligations  to  another,  does  an  act,  by  way 
of  performance,  in  whole  or  in  part,  which  is  equally  applicable  to  two  or  more 
of  such  obligations,  such  performance  must  be  applied  as  follows:  (1)  If, 
at  the  time  of  performance,  the  intention  or  desire  of  the  debtor  tl)at  such 
performance  should  be  applied  to  the  extinction  of  any  particular  obligation 
be  manifested  to  the  creditor,  it  must  be  so  applied.  (2)  If  no  such  appli- 
cation be  then  made,  the  creditor,  within  a  reasonable  time  after  such  per- 
formance, may  apply  it  towards  the  extinction  of  any  obligation,  performance 
of  which  was  due  him  from  the  debtor  at  the  time  of  such  performance; 
♦  ♦  ♦  and  an  application  once  made  by  the  creditor  cannot  be  rescinded 
without  the  consent  of  [the]  debtor." 

The  payments  were  applied  in  accordance  with  this  rule,  and  the 
judgment  and  order  appealed  from  should  be  affirmed. 

We  concur:    Foote,  C;  Belcher,  C.  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 

NOTE. 

A  debtor,  when  making  a  payment,  has  the  right  to  direct  its  application.  Michigan 
Air-line  Co.  ▼.  MeUen,  (Mich.)  6  N.  W.  Rep.  845;  Miles  v.  Ogden,  (Wis.)  12  N.  W.  Rep. 
81;  Mack  ▼.  Adler,  22  Fed.  Rep.  570. 

The  rule  as  to  yolantary  payments  is  that  the  debtor  may  direct  the  application  of 
such  payments  apon  one  of  several  debts  due  from  him  to  the  creditor.  Nichols  t. 
Knowles,  17  Fed.  Rep.  494. 

A  voluntary  payment,  within  the  meaning  of  this  rale,  is  one  made  by  the  debtor  on 
his  own  motion,  and  without  any  compulsory  process.  A  payment  ma[de  upon  execa- 
tion  does  not  fall  within  the  rule.    Id. 

A  debtor  may  direct,  upon  paying  money  to  his  credit,  the  appropriation  of  it  to  a 
particular  account  or  item  of  mdebtedness ;  but  if  he  make  or  indicate  no  such  appro- 
priation, the  creditor  may  apply  the  money  as  he  pleases.  Mackey  v.  Fullerton, 
(Colo.)  4  Pac.  Rep.  1198. 

Upon  the  neglect  of  a  debtor  to  direct  the  application  of  payment  made  by  him,  the 
creoitor  may  make  such  application  as  he  sees  fit.  Corliss  v.  Grow,  (Vt.)  2  Atl.  Rep. 
888.    See  Marye  v.  Strouse,  5  Fed.  Rep.  483. 

A  creditor  receiving  payments  without  any  directiont  as  to  application,  may  ap- 
propriate them  to  any  debt,  not  illegal,  even  though  it  would  not  support  an  action ; 
0.  ^.,  a  debt  on  which  no  action  would  lie  by  reason  of  the  statute  of  frauds.  Haynee 
V.  Nice,  100  Mass.  327. 

Where  money  has  been  received  in  part  payment  of  a  running  account,  and  no  spe- 
cific application  has  been  made  of  the  same,  a  chancellor  can.  in  his  discretion,  apply 
such  money  to  that  portipn  of  the  account  which  remains  unsecured,  without  r^ra 
to  the  order  of  time  m  which  the  indebtedness  for  the  several  items  of  the  account  was 
incurred.    Schuelenburg  v.  Martin,  2  Fed.  Rep.  747. 

In  a  case  of  yoluntar^r  payments  made  by  the  debtor,  where  no  application  is  made  by 
either  party,  and  there  is  but  one  continuous  account  of  several  items,  forming  one  and 
not  separate  or  distinct  debts,  the  payment  will  be  applied  on  the  account  according 


01  - 

The  rule  Tor  the  appropriation  of  payments  on  running  accounts  is  that  the  first  item 
on  the  credit  side  of  toe  account  will  be  applied  to  extinguish  the  first  item  on  the  debit 
side  of  the  account.    Mack  v.  Adler,  22  Fed.  Rep.  570. 

Payments  on  account,  not  applied  by  either  party  at  the  time,  will  be  applied  by  tlie 
ooort  as  equity  may  require ;  and,  in  case  of  an  open  running  account,  would  be  ap. 
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plied  U)  the  earlier  items,  if  that  were  necessary  to  prevent  the  running  of  the  statute 
of  limitations,    Hannon  v.  Engelmann,  (Wis.)  6  N.  W.  Rep.  791. 

The  law  will  ajirly  a  payment  in  the  way  most  heneticiaf  to  the  creditor,  and  there- 
fore to  the  debt  least  secured.    Coons  v.  Tome,  9  Fed.  Rep.  632. 

Where  a  mortgage  is  given  to  secure  both  an  individual  note  of  the  mortgagor,  and  a 
note  upon  wJiich  he  is  a  joint  maker  with  another,  the  mortgagee  may  apply  the  mort- 
gage first  to  the  ][»ayment  of  the  individual  note,  and  will  not  be  required  to  prorate 
the  proceeds  arising  from  a  sale  of  the  mortgaged  premises  upon  both  claims.  Small 
V.  Older,  (Iowa,)  10  "N.  W.  Rep.  734. 

Where  a  mortgagor  gave  a  not«,  including  both  a  prior  indebtedness  not  secured  by 
mortgage,  and  also  a  debt  secured  by  mortgage,  and  the  mortgagee  applied  payments 
made  to  hin»  upon  the  note  generally,  it  was  held  equivalent  to  an  application  on  the 
secured  and  unsecured  indebtediie:js  pro  rata,  and  that  he  could  not  afterwards  make  a 
diflferent  application.  Sheldon  v.  Bennett,  (Mich.)  7  N.  W.  Rep.  223.  See,  also,  McMas- 
ter  V.  Merrick.  (Mich.)  2  N.  W.  Hep.  895. 

A  creditor  foreclosing  a  mortgage  on  real  property  given  him  to  secure  the  payment 
generally  of  several  debts,  after  they  became  due  him  from  the  mortgagor,  may,  in  the 
absence  of  any  special  equities  between  the  parties,  and  in  the  event  that  the  proceeds 
of  sale  of  the  mortgaged  property  are  insufficient  to  satisfy  all  the  debts  so  secured,  ap- 
ply such  proceeds  towards  the  payment  of  any  one  or  more  of  such  debts  in  full,  leav- 
ing a  balance  unpaid  in  whole  or  in  part ;  and  a  surety  of  the  debtor  on  such  unpaid 
debts  cannot  compel  a  different  application  of  such  proceeds.  Wilson  v.  Allen,  (Ore.) 
2  Pac.  Rep.  91. 


(69  Cal.  122) 

Wright  r.  Seymour.     (No.  8,906.) 
Filed  March  23.  1886. 

1.  Public  Lands— Mexican  Grant — Patent — Confirmation — Consteuction. 

The  patent  issued  to  a  claimant  upon  the  coaffrmation  of  a  Mexican  grant 
is  the  only  evidence  of  the  extent  of  the  grant,  and  the  terms  used  in  such 
patent  relating  to  extent  and  boundaries  are  subject  to  like  rules  of  construc- 
tion with  other  grants  from  the  government. 

2.  Same— United  States  Patent— Lands  Bordering  on  Tide-Water— Bound- 

aries. 

Under  a  United  States  patent  to  lands  bordering  upon  a  stream  in  which 
the  tide  ebbs  and  flows,  tfie  grantee,  in  the  absence  of  an  intent  appearing  in 
the  patent  to  the  contrary,  does  not  acquire  title  to  any  land  below  high- 
water  mark. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Sonoma. 

Henley  d  Oates,  for  appellant. 

Sidney  V,  Smith  dt  Son,  for  respondent. 

Searls,  C.  This  is  an  action  of  ejectment  to  recover  a  parcel  of 
land  situate  in  the  county  of  Sonoma.  The  cause  was  tried  by  the 
court  without  a  jury,  written  findings  filed,  and  judgment  entered  in 
favor  of  defendant,  from  which,  and  from  an  order  denying  a  new 
trial,  plaintifif  appeals.  Plaintiff's  claim  to  the  demanded  premises 
is  based  upon  a  patent  from  the  United  States  of  America  to  Stephen 
Smith,  dated  April  18,  1859,  which  shows  a  grant  of  the  Bodega 
ranch,  lying  between  Eussian  river,  the  Pacific  ocean,  and  Bodega 
bay.  The  description  contained  in  the  grant,  so  far  as  it  borders  on 
Bussian  river,  is  as  follows:  "To  a  stake  marked  <B,  185,'  on  the 
bank  of  Bussian  Biver  Station  185;  thence,  meandering  down  the 
Eussian  river  north,  46  deg.  15  min.  west,  19  chains,  to  Station  186, 
by  49,  courses  and  distances,  to  the  place  of  beginning."  Plaintiff 
deraigns  title  from  the  original  patentee. 
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The  land  in  controversy,  consisting  of  about  40  acres,  constitutes 
an  island  in  Russian  river  about  one  mile  from  its  mouth  at, the  Pa- 
cific ocean.  The  main  channel  of  the  river  runs  on  the  northerly  side 
of  the  island,  and  south  of  it  is  a  slough,  by  which  it  is  separated  from 
the  main-land,  between  which  and  the  island  the  water  is,  in  places, 
very  shallow,  and,  according  to  some  of  the  witnesses,  at  low  tide 
and  in  very  dry  time,  has  been  known  to  entirely  disappear  near  the 
lower  end  of  the  island.  The  evidence  shows,  further,  that  the  ocean 
tides  flow  up  the  river  to  a  point  above  the  island.  The  river  is  not 
navigable  for  boats  larger  than  canoes,  skiifs,  etc,  and  is  not  in  fact 
a  navigable  stream  for  commercial  purposes. 

The  question  for  determination  is,  does  the  land  of  plaintiff  extend 
to  the  thread  of  the  stream, — usque  ad  Jitum  aquae, — or  is  it  bounded 
by  a  line  at  high-water  mark  on  Russian  river?  If  the  former,  then 
the  channel  of  the  river  being  on  the  north  side  of  the  island,  con- 
stituting the  demanded  premises,  the  land  falls  within  the  prior  grant, 
under  which  plaintiff  holds,  and  he  is  entitled  to  recover;  while  if, 
under  the  calls  of  the  grant,  his  boundary  only  extends  to  high-water 
mark,  then  and  in  that  case  the  island  is  without  the  grant,  and 
the  construction  placed  by  the  court  below  upon  the  patent,  under 
which  the  plaintiff  claims,  is  the  correct  one. 

Russian  river,  at  the  point  in  question,  is  a  stream  in  which  the 
tide  ebbs  and  flows.  At  common  law,  all  streams  in  which  the  tide 
ebbed  and  flo.wed  were  navigable  streams,  and  those  in  which  there 
was  no  flow  and  reflow  of  the  tide  were  innavigable  streams.  Thi« 
rule  did  not  depend  upon  the  navigability  or  non-navigability  in  fact 
of  a  stream,  but  upon  the  criterion  afforded  by  the  influx  and  reflux 
of  the  tide.  A  little  reflection  will  suffice  to  convince  the  inquirer  of 
the  reasonableness  of  this  rule  in  the  land  of  its  origin.  The  streams 
of  England  are  all,  of  necessity,  springing  from  the  limited  extent  of 
the  country,  short,  and,  owing  to  the  topography  of  the  country  and 
their  limited  flow  of  water,  are  not,  in  fact,  as  a  rule,  navigable  until 
tide*water  is  reached.  These  facts  borne  in  mind,  and  the  reason  of 
the  rule  is  apparent.  In  the  sense  of  the  common  law,  Russian  river, 
at  the  point  indicated,  is  as  completely  a  navigable  stream  as  the 
Hudson  at  New  York,  or  the  Thames  at  London. 

In  the  case  of  Royal  Fishery  in  the  River  Banne^  Davey,  149,  it  was 
resolved  "that  there  are  two  kinds  of  rivers, — navigable  and  not  nav- 
igable; that  every  navigable  river,  so  high  as  the  sea  ebbs  and  flows 
in  it,  is  a  royal  river,  and  belongs  to  the  king,  by  virtue  of  his  pre- 
rogative; but  in  every  other  river,  and  in  the  fishery  of  such  other 
river,  the  terre-tenants  on  each  side  have  an  interest  of  common  right, 
the  reason  for  which  is  that  so  high  as  the  sea  ebbs  and  flows  it  par- 
ticipates of  the  nature  of  the  sea,  and  is  said  to  be  a  branch  of  the  sea 
so  far  as  it  flows."  One  of  the  results  of  this  royal  prerogative  was 
that  a  grant  of  land  extending  to  and  bounded  by  or  including  a  nav- 
igable stream  within  its  boundaries,  did  not  operate  to  pass  title  to 
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the  bed  of  the  stream,  while  a  ^rant  from  the  sovereign  of  land  bor- 
dering upon  a  steam  not  navigable  in  the  oommon-law  sense — that 
is,  above  tide-water-^would  be  presumed  to  extend  to  the  thread  of 
the  stream.  We  must  not  be  understood  as  indicating  that  at  com- 
mon law  the  bed  of  a  navigable  stream  could  not  be  granted  to  a  sub- 
ject by  a  sovereign,  but  only  as  Saying  that  it  did  not  pass,  except  in 
those  eases  where  the  specific  intent  to  so  grant  was  apparent  in  the 
conveyance. 

"All  rivers  above  the  flow  of  tide-water  are,"  says  Angell,  Water- 
courses, "by  the  common  law y  prima  facie  private ;  but  when  they  are 
naturally  of  sufficient  depth  for  valuable  ^paf^i^^,  the  public  have  an 
easement  therein  for  thepurposes  of  transportation  and  commercial 
intercourse ;  and,  in  fact,  they  are  public  highways  by  water.  Public 
water-courses,  in  this  last  sense,  are  both  public  and  private.  They 
are  or  may  be  the  objects  of  private  ownership  subject  to  public  use." 
Ang.  Water-courses,  §  535.  Such  a  river  is  "not  a  navigable  river, 
however  deep  and  large,  in  common-law  language,  being  Hbove  tide- 
waters, but  one  under  servitude  to  the  public  interest,  and  over  the 
waters  of  which  the  public  have  a  right  to  pass."  Spring  v.  Russell, 
7  Me.  290. 

Tyler,  in  his  work  on  Boundaries,  after  reviewing  the  authorities 
says: 

"It  inuy,  then,  be  affirmed  tliat  it  is  a  settled  principle  in  the  laws  of  this 
country  and  of  England  that  the  right  of  soil  of  owners  of  land  bounded  by 
the  sea,  or,  which  is  the  same,  on  navigable  rivers  where  the  tide  ebbs  and 
flows,  extends,  only  to  high-water  mark;  and  that  the  shore  below  common 
but  not  extraordinary  high-water  mark  belongs  to  the  state,  as  trustee  for  the 
public." 

In  England  the  crown,  and  in  this  country  the  people,  have  the 
absolute  proprietary  interest  in  the  shore  of  these  waters,  though  it 
naay  by  grant  or  prescription  become  private  property.  3  Kent,  Comm. 
(7th  Ed.)  514,  515.  But  the  grantee  of  such  shore  will  not  take  a 
fixed  freehold,  but  one  that  shifts  as  the  shore  recedes  or  advances, 
(Scratton  v.  Brown,  4  Barn.  &  C.  485 ;)  "so  that,  in  all  cases  where 
the  land  of  a  private  individual  is  bounded  upon  sea,  prima  facie  the 
boundary  is  the  shore  at  ordinary  high -water  mark."  Tyler,  Law  of 
Boundaries,  39.  "The  same  principle  which  governs  the  question  of 
boundary  of  property  adjoining  the  sea  applies  to  arms  of  the  sea, 
estuaries,  and  navigable  rivers  below  tide- water."  Tyler,  Bound.  40; 
Washb.  Eeal  Prop.  633,  634;  Ang.  Tide-waters,  §  74;  Hale,  De  Jur. 
cap.  4 ;  Canal  ComWs  v.  People,  5  Wend.  443 ;  Canal  ComWs  v.  Kemp' 
shall,  26  Wend.  414.  The  lands  under  water,  where  the  tide  ebbs  and 
flows,  belong  to  the  state  by  virtue  of  her  sovereignty,  and,  in  the  ab- 
sence of  an  express  showing  to  the  contrary,  it  will  not  be  presumed 
that  the  government  of  the  United  States  intended  to  convey  it.  Up- 
ham  v.  Hosking,  62  Cal.  250;  Ouy  v.  Hermtince,  5  Cal.  74;  Chapin  v. 
Bourne,  8  Cal.  295 ;   Teschemahcer  v.  Thompson,  18  Cal.  11 ;  People  v. 
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Morrill,  26  Cal.  353;  Rondell  v.  Fay,  32  Cal.  364 ;  Ward  v.  Mxdford, 
Id.  372  ;  More  v.  Massini,  37  Cal.  432. 

The  doctrine  of  the  common  law  in  reference  to  the  rights  of  ri- 
parian proprietors  upon  streams  which  are  navigable  in  fact,  though 
not  subject  to  the  flow  and  reflow  of  the  tide,  has  been  modified  in  some 
respects  in  many  of  the  states  of  the  Union.  In  Pennsylvania,  Ala- 
bama, Tennessee,  and  some  other  states  the  doctrine  is  held  that  in 
all  streams  navigable  in  fact  the  riparian  proprietor  only  takes  to 
low-water  mark,  the  soil  and  water  formed  between  the  lines  that 
described  low- water  mark  being  retained  as  eminent  domain  for  the 
use  of  all  citizens,  and  that  the  right  of  navigation  in  all  such  navi- 
gable waters  is  the- paramount  public  right  of  every  citizen.  Plana- 
gan  v.  Philadelphia,  42  Pa.  St.  219;  Monongahela  B.  Co.  v.  Kirk,  46 
Pa.  St.  112 ;  Bullock  v.  Wihon,  2  Port.  (Ala.)  436;'  Elder  v.  Burrus,  6 
Humph.  356-358.  We  fail,  however,  to  find  in  any  of  the  United 
States  an  adjudged  case  in  which  it  has  been  held  that  a  conveyance 
of  land  bordering  upon  a  tidal  stream,  in  the  absence  of  an  express 
intention  so  to  do,  has  been  construed  to  pass  title  to  any  land  be- 
low high-water  mark,  and  the  doctrine  of  sections  830  and  670  of  our 
Civil  Code  is  believed  to  be  but  a  declaration  of  the  law  on  this  sub- 
ject as  it  has  existed  since  the  formation  of  our  state  government. 

Section  830  is  in  the  following  language : 

"Except  where  the  grant  under  which  the  land  la  held  indicates  a  difiEerent 
intent,  the  owner  of  the  upland,  when  it  borders  on  tide-water,  takes  to  or- 
dinary high-water  mark.  When  it  borders  upon  a  navigable  lake  or  stream 
where  there  is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  stream  at 
low- water  mark.  When  it  borders  upon  any  other  water  the  owner  takes  to 
the  middle  of  the  lake  or  stream." 

Section  670,  supra,  is  as  follows. 

"The  state  is  the  owner  of  all  Lind  below  tide- water,  and  below  ordinary 
high- water  mark,  bordering  upon  tide-water  within  the  state;  of  all  land  b^ 
low  the  water  of  a  navigable  lake  or  stream,"  etc. 

The  description  in  the  patent  under  which  plaintiff  claims  is  such 
as  would  be  sufficient  to  include  the  bed  of  Russian  river  to  the  thread 
of  the  stream,  were  such  a  river  a  private  stream,  and  is  not  sufficient 
in  law  to  convey  the  land  in  a  tide-water  stream  below  high-water 
mark. 

The  contention  of  appellant  that  his  title  is  derived  from  the  gov- 
ernment of  Mexico;  that  the  patent  from  the  United  States  govern- 
ment was  simply  a  confirmation  of  pre-existing  rights  under  the  grant; 
that  at  the  date  of  the  grant  the  common  law  did  not  exist  as  a  rule 
of  action  or  decision  in  California,  and  consequently  that  as  none  of 
the  rights  of  the  patentee  conferred  by  the  preceding  sovereignty  can 
be  divested,. — is  substantially  correct. 

But  the  question  remains,  what  were  those  rights?  When  we  an- 
swer this  question,  in  the  light  of  the  evidence  presented  by  appel- 
lant through  the  patent  of  his  grantor,  we  are  constrained  to  say  that 
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he  has  failed  to  show  any  right  to  the  land  in  question.  More  v.  Mas- 
sini,  37  Cal.  435.  We  must  assume  that  the  government  discharged 
its  obligation  to  the  holder  of  the  Mexican  title  by  receiving  proof  of 
its  character  and  the  land  to  which  it  related ;  and  that,  upon  confir- 
mation, the  patent  issued  to  the  claimant  is  the  evidence,  and  only 
evidence,  of  the  extent  of  the  grant,  and  the  terms  used  in  such  pat- 
ent relating  to  extent  and  boundaries  is  subject  to  like  rules  of  con- 
struction with  other  grants  from  the  government.  Had  the  govern- 
ment found  the  claimant  entitled  to  the  bed  and  banks  of  a  tide-water 
stream  we  must  suppose  it  would  have  used  in  the  patent  apt  words  for 
its  conveyance.  Not  having  done  so,  the  presumption  is  that  it 
was  not  intended  to  convey  the  bed  of  the  stream. 

The  witness  Cox,  to  whose  testimony  appellant  now  takes  excep- 
tion, appears  to  have  been  introduced  without  objection,  and  the  mo- 
tion afterwards  made  to  strike  it  out  cannot  avail  the  appellant.  Peo- 
ple v.  Long,  43  Cal.  446. 

We  are  of  opinion  the  judgment  and  order  appealed  from  should  be 
affirmed. 

We  concur:     Foote,  C,  ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(69  Cal.  149) 

In  re  Hang  Kie.     (No.  20, 122.) 
Filed  March  34.  1888. 

OONSTITUnONAL  LaW— VALIDITY  OP  LaUNDRY  ORDINANCE. 

Under  the  California  constitution,  the  city  of  Modesto  has  power  to  pro- 
hibit the  conduct  of  the  business  of  a  public  laundry  or  wash-house  in  the 
city  except  within  certain  prescribed  limits.^ 

In  bank.     Application  for  w.rit  of  habeas  corpus. 

S.  W.  Oeis,  for  petitioner. 

Schell  (Jt  Bond,  A.  K,  Pritckett,  and  Alfred  Clarke,  for  respondent. 

Morrison,  C.  J.  Petitioner  complains  that  he  is  unlawfully  re- 
strained of  his  liberty  because  the  ordinance  under  which  he  was  ar- 
rested and  imprisoned  is  unlawful  and  void.  On  the  second  day  of 
July,  1886,  the  board  of  trustees  of  the  city  of  Modesto  passed  an 
ordinance  in  the  following  language : 

"It  shall  be  unlawful  for  any  person  to  establish,  maintain,  or  carry  on  the 
business  of  a  public  laundry  or  wash-house,  where  articles  are  washed  and 
cleansed  for  hire,  within  the  city  of  Modesto,  except  within  that  part  of  the 
city  which  lies  west  of  the  railroad  track  and  south  of  G  street. " 

A  section  of  the  ordinance  further  declares  that  any  laundry  car- 
ried on  in  violation  of  the  foregoing  section  is  a  nuisance,  and,  by 

^See  note  at  end  of  case. 
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section  3,  a  violation  of  the  ordinance  is  declared  a  misdemeanor, 
punishable  by  fine  and  imprisonment,  or  both.  The  defendant  was 
charged  with  a  violation  of  the  ordinance,  and  is  now  suffering  by 
imprisonment  the  penalty  thereof,  from  which  he  seeks  to  be  relieved, 
on  this  application,  under  the  habeas  corpus  act. 

The  only  question  submitted  for  our  consideration  involves  the  le- 
gality of  the  ordinance  in  question;  or,  in  other  words,  the  power  of 
the  board  of  trustees  of  the  city  of  Modesto  to  pass  it.  The  objec- 
tions to  the  ordinance  are  two :  (1)  That  it  is  unreasonable,  the  rule 
being  that  when  a  power  to  pass  an  ordinance  is  not  given  in  express 
terms,  but  is  derived  from  a  general  power  to  legislate,  the  ordinance 
must  be  reasonable.  Ex  parte  Chin  Yan,  60  Cal.  78.  (2)  That  it 
violates  the  state  constitution,  art.  1,  §§  11, 21,  inasmuch  as  it  is  not 
uniform.  Both  of  these  objections  seem  to  be  answered  by  Ex  parte 
Moynier,  referred  to  hereafter.  It  is  claimed,  in  answer  to  the  prayer 
of  the  petitioner  for  a  discharge,  that  the  power  exercised  by  the  board 
of  trustees  was  duly  vested  in  that  body,  not  only  under  the  act  ap- 
proved March  13,  1883,  but  also  under  the  provisions  of  the  state 
constitution.  We  will  confine  ourselves  to  a  consideration  of  the  pow- 
ers vested  in  the  municipal  corporation  by  the  constitution,  as  that 
will  be  sufficient  for  the  present  case. 

By  section  11  of  article  11  of  the  constitution  it  is  provided  "that 
any  county,  city,  town,  or  township  may  make  and  enforce  within 
its  limits  all  such  local,  police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws."  In  the  case  of  Ex  parte  Moynier, 
2  Pac.  Bep.  728,  this  court  had  under  consideration  an  ordinance  very 
similar  in  its  provisions  to  the  one  now  under  consideration,  and  held 
that  the  power  exercised  by  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco,  fixing  certain  limits  in  the  city  for  the  car- 
rying on  of  the  laundry  business,  was  properly  exercised  under  the 
section  of  the  constitution  above  referred  to.  The  opinion  in  that 
case  says:  "That  the  regulations  of  .the  order  are,  as  to  portions, 
(perhaps  all,)  police  regulations,  and  as  to  some  sanitary,  we  have 
no  doubt."  And  in  the  case  of  Barbier  v.  Connolly,  113  D.  S.  27,  S. 
G.  5  Sup.  Gt.  Bep.  357,  the  supreme  court  of  the  United  States  in  a 
laundry  case  says : 

"The  fourth  section,  so  far  as  it  Is  involved  in  the  case  before  .the  police 
judge,  was  simply  a  prohibition  to  carry  on  tlie  washing  and  ironing  of  clothes 
in  public  laundries  and  wash-houses,,  within  certain  prescribed  limits  of  the 
city  and  county,  from  10  o'clocic  at  night  until  6  o'clock  in  the  morning  of 
the  following  day.  *  *  *  The  provision  is  purely  a  police  regulation, 
within  the  competency  of  any  municipality  possessed  of  the  ordinary  powers 
belonging  to  such  bodies." 

The  case  of  Soon  Hlng  v.  Crowley,  113  U.  8.  703,  S.  G.  5  Sup.  Gt. 
Bep.  730,  which  was  also  of  the  same  character,  lays  down  the  same 
doctrine.  Other  cases  might  be  referred  to,  but  a  decision  of  the  su- 
preme court  of  this  state,  and  two  of  the  supreme  court  of  the  United 
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States,  holding  such  an  ordinance  to  be  a  police  or  sanitary  regulation, 
are  deemed  sufBcient. 

We  can  see  nothing  unreasonable  in  the  ordinance,  but,  on  the  con- 
trary, good  reasons  may  have  moved  the  board  of  trustees  to  pass  the 
order  in  question. 

Writ  dismissed,  and  petitioner  remanded. 

We  concur:     Myrick,  J.;  Sharpstein,  J.;  Thornton,  J.;  Ross,  J. 

NOTE. 

It  was  held  in  Re  Yick  Wo,  (Cal.)  9  Pac.  Rep.  139,  that  under  the  California  consti- 
tution the  board  of  supervisors  of  the  city  ana  county  of  San  Francisco  has  power  to 
prevent  the  estiiblishment,  maintenance,  or  carrying  on  of  laundries  except  in  brick  or 
stone  buildings,  unless  the  consent  of  such  board  to  do  otherwise  is  first  obtained. 

In  the  case  of  Barbier  v.  Connolly,  6  Sun.  Ct.  Rep.  a57,  it  was  said  by  the  United 
States  supreme  court  that  class  legislation — uiscriniination  against  some  in  favorof  oth- 
ers—is  prohibited  by  the  fourteenth  amendment  to  the  constitution  of  the  United  States ; 
but  that  the  legislation  which,  in  carrying  out  a  public  purpose,  is  limited  in  its  appli- 
cation, ii  within  the  sphere  of  its  operation  it  anects  alike  all  persons  similarly  situ* 
ated,  is  not  within  the  amendment;  'that  neither  the  fourteenth  amendment,  nor  any 
other  amendment,  to  the  constitution  of  the  United  States  was  designed  to  interfere 
with  the  power  of  a  state,  sometimes  tenued  its  ••police  power,"  to  prescribe  regula- 
tions to  promote  the  health,  peace,  morals,  education,  or  good  order  of  the  people,  and 
to  legislate  so  as  to  increase  the  industries  of  the  state,  develop  its  resources,  and  add 
to  its  wealth  and  prosperity. 

In  Soon  Hing  v.  Crowley«  5  Sup.  Ct.  Rep.  730,  it  is  said  that  the  specific  regulations 
for  one  kind  of  business,  which  may  be  necessary  for  the  protection  of  the  public,  can 
never  be  the  just  ground  of  complaint  because  like  restrictions  are  not  imposed  upon 
other  business  of  a  different  kind;  and  that  it  is  not  discrimipating  legislation  that 
branches  of  the  same  business,  from  which  danger  is  apprehended,  are  prohibited  dur- 
ing certain  hours  of  the  night,  while  other  branches,  involving  no  such  danger,  are  per- 
mitted. 


(68  Cal.  146) 

Hahn  and  othei's  v.  Garratt.    (No.  9,045.) 
Filed  March  24,  1886. 

Anihals—Trbsfassikg  Cattlb— Fekcino  Lands. 

Owners  of  land  in  Santa  Clara  county  are  not  required,  under  the  Califor- 
nia statute  of  April,  1868,  as  amended  in  March,  1872,  to  fence  such  land 
against  the  cattle  of  others;  and  where  the  owner  of  cattle  allows  them  to 
stray  upon  another's  land,  and  do  damage,  he  is  liable  for  the  damage  done, 
whether  the  land  was  fenced  or  not. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Santa  Clara. 

John  Reynolds  and  C,  D.  Wright^  for  appellant. 

Burt  dc  PJUter,  for  respondents. 

Belcher,  C.  C.  This  was  an  action  to  recover  damages  for  trespasses 
committed  by  the  defendant's  cattle  upon  the  plaintiffs'  crops.  The 
plaintiffs'  land  was  sitnate  in  Santa  Clara  county,  and  was  not  in* 
closed.  At  the  trial  tae  defendant  asked  the  court  to  instruct  the 
jury  that  the  plaintiffs  could  not  recover  without  first  showing  that 
the  premises  on  which  they  claimed  the  trespasses  were  committed, 
were  inclosed  by  a  substantial  fence,  sufficient  to  prevent  the  ingress 
of  stock,  or  that  the  defendant   had  voluntarily  and  intentionally 
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herded  hie  stock  upon  the  plaintiflFs*  land.     The  court  refused  so  to 
instruct  the  jury,  but  did  instruct  them  as  follows : 

"In  this  county  a  man  is  not  bound  to  fence  his  land  against  the  trespasses 
of  the  cattle  of  his  neighbor.  The  owner  of  the  cattle  in  this  county  must 
fence  in  his  cattle,  or  in  some  way  keep  them  from  trespassing  upon  his 
neighbor's  premises.  *  *  *  In, this  case,  it  makes  no  difference  whether 
the  plaintiltV  premises  were  inclosed  with  any  inclosure  or  not,  the  defend- 
ant was  bound  to  take  such  care  of  his  cattle  as  would  prevent  them  from  tres- 
passing upon  the  premises  of  plaintiffs." 

The  refusal  to  instruct  the  jury  as  requested,  and  the  giving  of  the 
above  instructions,  constitute  the  only  errors  assigned  in  the  case. 

It  is  claimed  for  the  appellant  that  the  rule  of  the  common  law  of 
England  which  required  every  man  to  keep  his  cattle  Within  his  own 
close,  and  made  him  liable  in  damages  for  all  injuries  resulting  from 
their  being  permitted  to  range  at  large,  has  never  prevailed  in  this 
state,  and  counsel  cite,  in  support  of  this  view,  Waters  v.  Moss,  12 
Cal.  535;  Comerford  v.  Dupuy,  17  Cal.  308;  and  Logan  v.  Gedney, 
38  Cal.  581.  When  the  common  law  was  adopted,  in  1850,  it  was 
made  the  rule  of  decision  in  all  the  courts  of  this  state,  so  far  as  it 
was  not  repugnant  to  or  inconsistent  with  the  constitution  of  the  United 
States,  or  the  constitution  or  laws  of  this  state.  At  that  time  the 
principal  industries  of  the  state  were  mining  atid  cattle-raising.  To 
encourage  and  promote  these  industries,  acts  were  passed  by  the  leg- 
islature, before  the  adoption  of  the  common  law,  which  have  been  held 
to  be  inconsistent  with  some  of  its  rules,  and,  among  others,  with  that 
above  referred  to.  Since  then  farming  and  fruit-raising  have  become 
important  industries,  and  to  encourage  and  protect  them,  special  acts 
have  been  passed  for  some  of  the  counties  which  in  effect  restored  the 
rules  of  the  common  law.  One  of  these  acts  was  passed  in  April, 
1863,  entitled  "An  act  concerning  estrays,  and  animals  found  run- 
ning at  large,  in  the  county  of  Santa  Clara."  St.  1863,  p.  581.  This 
act  was  amended  in  March,  1872,  (St.  1871-72,  p.  580,)  and  section 
1,  as  amended,  reads  as  follows : 

"Any  person  finding  at  any  time  an  estray  horse,  mare,  mule,  jack,  jen- 
net, or  any  estray  cattle,  sheep,  hogs,  or  goats,  or  any  number  of  such  ani- 
mals, upon  his  farm,  land,  or  other  premises,  or  any  person  finding  any  or  all 
such  animals  running  at  large  upon  any  public  street,  road,  lane,  alley,  ave- 
nue, highway,  square,  or  any  other  public  thoroughfare,  whether  the  owners 
of  such  animals  are  known  or  unknown,  may  take  the  same  up,  and  proceed 
therewith  as  hereinafter  directed;  and  no  person  shall  remove  such  animals 
from  the  possession  of  the  taker-up,  or  from  the  possession  of  the  officer  into 
whose  hands  they  may  be  placed  for  the  purpose  of  sale,  except  as  hereinafter 
provided.  Any  of  the  above-named  animals  herded  or  found  grazing  upon 
any  public  street,  road,  highway,  avenue,  alley,  or  public  square,  or  upon 
private  property,  without  the  consent  of  the  owner  thereof,  whether  accom- 
panied .by  a  herder  or  not,  shall  be  deemed  and  held  to  be  estrays,  and  ani- 
mals running  at  large,  within  the  meaning  of  this  act,  and  shall  be  dealt  with 
as  hereinafter  provided,  and  be  subject  to  the  penalties  herein  named." 

It  is  then  provided  that  the  person  taking  up  such  animals  shall 
confine  them  in  a  secure  place,  and  shall  post  notices  containing  a 
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description  of  the  animals  taken  up,  etc.,  and  that  unless  the  owner 
shall  appear  and  claim  the  property  and  pay  certain  damages  within 
10  days,  the  animals  shall  be  sold  at  public  sale  "in  conformity  with 
the  law  concerning  sales  on  execution."  It  is  further  provided  by 
section  8  that  "all  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed,  so  far  as  they  relate  to  the  county  of  Santa  Clara: 
provided,  that  nothing  herein  contained  shall  be  construed  so  as  to  de- 
prive any  person  of  the  right  to  sue  and  recover  damages  for  trespass 
by  any  animals  mentioned  in  this  act." 

It  is  very  evident  from  this  that  in  1882,  when  the  trespasses  com- 
plained of  here  were  committed,  the  owner  of  land  in  Santa  Clara 
county  was  not  required  to  fence  it  against  his  neighbor's  cattle,  and 
that  if  the  owner  of  cattle  allowed  them  to  stray  upon  another's  land 
and  do  damage,  he  at  once  became  liable  for  the  damage  done,  whether 
the  land  was  fenced  or  not. 

As  we  find  no  error  in  the  action  of  the  court  below,  the  judgment 
and  order  should  be  alS&rmed. 

We  concur:     Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(«  Cal.  142) 

WooDSUM  V.  Cole.     (No.  9.300.) 
Filed  March  24,  1886. 

1.  Promissory  Note— Indorsement  after  Maturity. 

The  indorsee  of  a  promissory  note  after  maturity  is  not  an  indorsee  in  due 
course,  and  therefore  does  not  acquire  an  absolute  title  to  the  note  so  that  it 
is  valid  in  his  hands  notwithstanding  defects  in  the  title  of  the  party  from 
whom  he  acquired  the  note. 

2.  Same— Action— Parties — Real  Party  in  Interest. 

Actions  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  in  Cal- 
ifornia, and  therefore,  to  entitle  a  party  to  maintain  an  action  upon  a  promis- 
sory note,  he  must  be  the  legal  owner,  and  have  the  right  of  possession  of  the 
instrument,  and  such  ownership  must  be  sufficient  to  protect  the  defendant 
upon  a  recovery  against  him  from  a  subsequent  action,  and  the  defendant  in 
such  action  may  show  that  plaintiff  was  not  the  legal  owner  of  the  note,  and 
paid  no  money  or  value  therefor. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Santa  Clara. 

S.  0.  Houghton,  for  appellant. 

C.  D.  Wright  and  S.  F.  Leib,  for  respondent. 

Belcher,  C.  C.  This  is  an  action  to  recover  the  amount  due  o^  a 
promissory  note.  The  plaintiff  sues  as  indorsee  of  the  note,  aud  the 
defendant,  by  bis  answer,  denies  that  the  plaintiff  has  any  right  or 
title  to  the  note,  or  any  interest  in  the  money  due  thereon;  and 
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alleges  that  one  A.  C.  Woodsum,  the  payee  named  therein,  is  tie 
owner  of  the  note,  and  entitled  to  receive  payment  thereof,  and  that, 
before  the  commencement  of  this  action  and  since,  he  bad  directed 
the  defendant  not  to  pay  the  same  to  any  person  other  than  him- 
self; and,  further,  that  A.  C.  Woodsum  had  extended  the  time  of 
payment,  and  the  note  was  not  due  or  payable  when  the  action  was 
commenced.  It  appears  from  the  record  that  the  note  was  dated 
Octeber  2,  1880,  and  was  payable  to  the  order  of  A.  C.  Woodsum,  90 
days  after  its  date.  It  was  really  the  property  of  Abby  F.  Woodsum, 
wife  of  the  payee,  and  shortly  after  he  received  it,  he  indorsed  it  in 
blank,  and  delivered  it  to  her.  She  retained  it  for  some  time,  and 
then  delivered  it  back  to  him,  to  hold  and  collect  as  her  agent.  Aft- 
erwards, about  the  tenth  or  twelfth  of  March,  1881,  at  his  request, 
and  while  he  was  holding  the  note,  V.  B.  Woodsum  indorsed  his 
name  upon  the  back  of  it,  and  A.  C.  Woodsum  then  borrowed  some 
money  of  other  parties,  and  used  the  note  as  collateral  security. 
This  loan  was  paid»  and  the  note  returned.  After  that  A.  C.  Wood- 
sum  delivered  the  note  to  V.  B.  Woodsum,  and  directed  him  to  see 
Cole,  the  maker,  and  get  the  money  due  on  it  if  he  was  ready  to 
pay,  but  he  gave  him  no  authority  to  institute  any  action  upon  it. 
Y.  B.  Woodsum  reported  that  he  had  seen  Cole,  and  that  Cole  had 
no  money  just  then,  and  was  not  ready  to  pay.  Subsequently,  but 
before  this  action  was  commenced,  A.  C.  Woodsum  saw  Cole,  and 
told  him  he  could  have  until  January  1,  1883,  in  which  to  pay  the 
note.  No  consideration  ever  passed  from  V.  B.  Woodsum  to  A.  C. 
Woodsum  for  the  note,  but  while  he  held  it,  as  above  stated,  he  de- 
livered it  to  his  wife,  who  is  the  plainfiff  here.  The  plaintiff  was 
called  as  a  witiiess  in  her  own  behalf  and  testified  that  she  received 
the  note  in  March  or  April,  1881,  and  that  ever  since  then  it  had  been 
in  her  possession  or  in  that  of  her  attorney.  On  cross-examination 
she  was  asked  if  any  money  was  paid  by  her  at  the  time  she  received 
the  note,  and  the  question  was  objected  to  as  irrelevant  and  imma- 
terial. The  objection  was  overruled,  and  thereupon  she  answered  that 
'*the  note  was  delivered  to  her  by  Y.  B.  Woodsum  in  part  payment 
of  a  sum  of  money  owing  by  him,  but  no  money  was  paid  by  me." 
Upon  the  facts  the  court  below  was  of  the  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  and  thereupon  judgment  was  rendered  in 
favor  of  the  defendant.  The  appeal  is  from  the  judgment  and  an 
order  denying  a  new  trial. 

1.  It  is  clear  that  Y.  B.  Woodsum  was  not  the  owner  of  the  note, 
and  was  never  authorized  to  do  anything  with  it,  except  to  see  Cole 
and  receive  the  money  if  he  was  ready  to  pay  it.  It  is  equally  clear, 
as  the  note  was  overdue  when  it  was  delivered  to  plaintiff,  that  she 
was  not  "an  indorsee  in  due  course,"  and  so  did  not  acquire  an  ab- 
solute title  thereto,  so  that  it  was  valid  in  her  hands  notwithstanding 
any  defect  in  the  title  of  the  person  from  whom  she  acquired  it.  Civil 
Code,  §§  3123,  3124.  •. 
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2.  If  the  plaintiff  has  any  right  which  she  can  assert  to  the  note» 
it  mast  be  because  she  obtained  it  under  such  circumstances  as  estop 
the  true  owner  from  claiming  it  as  against  her.  The  principle  is  well 
established  that  "where  the  true  owner  holds  out  another  or  allows 
him  to  appear  as  the  owner  of,  or  as  having  full  power  of  disposition 
over,  the  property,  and  innocent  third  parties  are  thus  led  into  deal- 
ing with  such  apparent  owner,  they  will  be  protected.  Their  rights 
in  such  cases  do  not  depend  upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but  are  derived  from  the  act  of 
the  real  owner,  which  precludes  him  from  disputing,  as  against  them, 
the  existence  of  the  title  or  power  which,  through  negligence  or  mis- 
taken confidence,  he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance.  McNeil  v.  Tenth  Nat.  Banky  46  N. 
Y.  325;  Breivster  v.  Sime,  42  Cal.  147;  Bar  stow  v.  Savage  Min.  Co., 
64  Cal.  388;  S.  C.  1  Pac.  Bep.  349 ;  Cha9e  v.  Whitmore,  9  PacRep. 
942.  But  we  are  unable  to  see  how  the  plaintiff  can  avail  herself 
of  this  principle.  There  is  nothing  to  show  that  she  was  an  innocent 
purchaser  of  the  note.  No  attempt  was  made  to  prove  that,  when  she 
took  it,  she  had  not  full  knowledge  of  all  the  circumstances  under 
which,  and  the  purposes  for  which,  V.  B.  Woodsum  held  it.  The  bur- 
den was  upon  her  to  show  her  innocence  and  good  faith,  and  that  was 
not  accomplished  by  the  mere  production  of  the  note,  and  showing 
when  and  from  whom  she  obtained  it. 

3.  In  this  state  actions  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  Section  367,  Code  Civil  Proc.  To  entitle  a  party 
to  maintain  an  action  upon  a  promissory  note,  he  must  be  the  legal 
owner.,  and  have  the  right  of  possession  of  the  instrument;  and  such 
ownership  must  be  sufficient  to  protect  the  defendant  upon  a  recovery 
against  him  from  a  subsequent  action.  It  was  competent,  therefore, 
for  the  defendant  to  show,  if  he  could,  that  the  plaintiff  paid  no  money 
for  the  note,  and  was  not  the  legal  owner  of  it.  Hays  v.  Hathom,  74 
N.  Y.  486;   To wne  Y.Wa son,  12S  Mass.  517. 

4.  The  findings  are  sufficient,  and  we  think  the  judgment  and  order 
should  be  affirmed. 

We  concur:     Sbarls,  C;  Footb,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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(68  Cal.  241) 

In  re  Estate  of  Schbdbl.     (No.  11,479.) 
Filed  March  31,  1886. 

Appeal — appeal  from  Order  of  Distribution  —  Effect  to  Stat  Proceed- 
ings. 

On  an  appeal  taken  bjr  a  legatee  from  a  decree  of  distribution,  the  execution 
■  of  the  undertaking  provided  for  by  section  941  of  the  California  Code  of  Civil 
Procedure,  to  the  effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal,  or  on  a  dismissal  thereof, 
not  exceeding  $300,  stays  proceedings  in  the  court  below,  upon  the  judgment 
appealed  from. 

Department  1.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco.  Application  for  order  staying  proceedings  in  court 
below  pending  appeal. 

Marcus  Rosenthal,  for  petitioner. 

Boss,  J.  The  question  in  this  case  is  whether,  on  appeal  taken 
by  a  legatee  from  a  decree  of  distribution,  the  execution  of  the  under- 
taking provided  for  by  section  941  of  the  Code  of  Civil  Procedure,  to 
the  effect  that  the  appellant  will  pay  all  damages  and  costs  which 
may  be  awarded  against  him  on  the  appeal,  or  on  a  dismissal  thereof, 
not  exceeding  $300,  stays  proceedings  in  the  court  below  upon  the 
judgment  appealed  from.  Under  the  provisions  of  our  Code  we  think 
it  does.     Section  949  of  the  Code  of  Civil  Procedure  reads : 

"In  cases  not  provided  for  in  sections  nine  hundred  and  forty-two,  nine 
hundred  and  forty-three,  nine  hundred  and  forty-four,  and  nine  hundred  and 
forty-five  the  perfecting  of  an  appeal  by  giving  the  undertaking  or  making 
the  deposit  mentioned 'in  section  941  stays  proceedings  in  the  court  below 
upon  the  judgment  or  order  appealed  from,  except  where  it  directs  the  sale  of 
perishable  property;  in  which  case  the  court  below  may  order  the  property 
to  be  sold,  and  the  proceeds  thereof  to  be  deposited,  to  abide  the  judgment  of 
the  appellate  court;  and  except,  also,  where  it  adjudges  the  defendant  guilty 
of  usurping  or  intruding  into  or  unlawfully  holding  public  office,  civil  or 
military,  within  this  state;  and  except,  also,  where  the  order  grants,  or  re- 
fuses to  grant,  a  change  of  place  of  trial  of  an  action." 

The  provisions  of  sections  942,  943,  944,  and  945  have  no  ap- 
plication to  the  case  of  an  appeal  by  a  legatee  from  a  decree  of  dis- 
tribution. It  is  not  claimed  for  the  respondent  that  any  of  them  do, 
unless  the  case  comes  within  the  "spirit"  of  section  943,  which  pro- 
vides : 

"If  the  judgment  or  order  appealed  from  direct  the  assignment  or  delivery 
of  documents  or  personal  property,  the  execution  of  the  judgment  or  order 
cannot  be  stayed  by  appeal  unless  the  things  required  to  be  assigned  or  de- 
livered be  placed  in  the  custody  of  such  officer  or  receiver  as  the  court  may 
appoint,  or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant 
with  at  leiist  two  sureties,  and  in  such  amount  i\s  the  court,  or  a  judge  tliereof , 
may  direct,  to  the  effect  that  the  appellant  will  obey  the  order  of  the  ap- 
pellate court  upon  the  appeal." 

It  is  a  sufficient  answer  to  the  suggestion  to  say  that  the  decree 
appealed  from  does  not  direct  the  assignment  or  delivery  of  any 
documents,  nor  the  assignment  or  delivery  of  any  personal  property. 
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within  the  meaning  of  that  section.  The  decree  appealed  from  dis- 
tributes certain  moneys;  but  money  is  not  included  within  the  "per- 
sonal property"  spoken  of  in  section  943.  Sections  942  to  946,  in- 
elusive^  apply  to  appellants  who  are  required  to  perform  the  directions 
of  the  judgment  or  order  appealed  from.  This  is  manifest  from  their 
language.  But  the  appellant  in  the  present  case  is  not  required  to 
do  anything.  It  feels  aggrieved  by  the  decree,  however,  and  has  the 
right  of  appeal.  The  case  is  one  "not  provided  for  in  sections  942, 
943,  944,  and  945,"  and  consequently,  by  the  terms  of  section  949, 
the  perfecting  of  the  appeal,  by  giving  the  undertaking  mentioned  in 
section  941,  stays  proceedings  in  the  court  below  upon  the  judgment 
appealed  from. 

Let  the  order  issue. 

We  concur :     MoKinstry,  J. ;  Myriok,  J. 


(69  Cal.  239) 

In  re  Estate  of  Armstrong.     (No.  9,434.) 

Filed  March  31.  1886. 

Executors  and  Administrators  —  Special  Administrator  —  Indebtedness, 
Chargeable  in  Account. 

A  person  indebted  to  a  decedent,  and  who  is  appointed  special  administrator 
of  his  estate,  is,  upon  settlement  of  his  account  as  such  special  administrator, 
properly  charged  by  the  probate  court  with  the  amount  of  the  indebtedness. 

Department  1.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

E,  D.  Sawyer,  for  appellant. 
Maurice  B,  Blake,  for  respondent. 
J.  Af.  Allen,  for  certain  heirs. 

Boss,  J.  The  question  in  this  case  is  whether  a  person,  indebted 
to  the  deceased,  and  who  was  appointed  special  administrator  of  the 
estate,  was,  upon  the  settlement  of  his  account  as  such  special  ad- 
ministrator, properly  charged  by  the  probate  court  with  the  amount 
of  the  indebtedness.  It  is  admitted  for  the  appellant  that,  if  he  had 
been  the  general  administrator,  he  would  have  been  properly  charge* 
able,  but  it  is  claimed  that,  under  the  provisions  of  the  statute  in  re- 
spect to  special  administrators,  such  a  charge  is  not  permissible. 
The  duties  of  a  special  administrator  are  thus  defined  by  section  1415 
of  the  Code  of  Civil  Procedure : 

"The  special  administrator  must  collect  and  preserve  for  the  executor  or 
administrator  all  the  goods,  chattels,  debts,  and  effects  of  the  decedent,  all  in- 
comes, rents,  issues,  and  profits,  claims,  and  demands,  of  the  estate;  must  take 
the  charge  and  management  of,  enter  upon  and  preserve  from  damage, 
waste,  and  injury,  the  real  estate;  and  for  any  such  and  all  necessary  pur- 
poses may  commence  and  maintain  or  defend  suits  and  other  legal  proceed- 
ings as  an  administrator.    He  may  sell  such  perishable  property  as  the  court 
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may  order  to  be  sold,  and  exercise  such  other  powers  as  aie  conferred  upon 
him  by  his  appointment,  but  in  no  case  is  he  liable  td  an  action  by  any  cred- 
itor on  a  claim  against  the  deceased." 

Among  the  duties  thus  devolved  by  statute  upon  the  special  ad- 
ministrator is  that  of  collecting  the  debts  of  the  estate.;  and  for  that 
and  other  like  purposes  the  right  to  commence  and  maintain  suits 
and  other  legal  proceedings  as  an  administrator  is  conferred  upon 
hini.  And  by  section  1417  of  the  same  Code  it  is  provided  that  "the 
special  administrator  must  render  an  account,  on  oath,  of  his  pro- 
ceedings, in  like  manner  as  other  administrators  are  required  to  do." 

It  was  the  duty  of  the  special  administrator  in  this  case  to  collect 
the  debts  due  the  estate  for  which  he  was  acting,  and  to  bring  suit 
where  necessary  for  the  purpose.  But  he  could  not  sue  himself.  Yet 
the  statute  of  limitations  might  work  a  bar  of  bis  debt  during  his  ad- 
ministration, unless  (the  debt  being  due)  he  is  to  be  deemed  to  hold 
the  amount  due  in  his  hands,  and  accountable  for  the  same  on  the 
settlement  of  his  administration.  It  is  so  with  ordinary  adminis- 
trators, as  is  conceded  by  appellant's  counsel,  and  we  discover  noth- 
ing in  the  provisions  of  the  statute  in  respect  to  special  adminis- 
trators that  demands  or  would  warrant  the  application  of  a  different 
rale  as  to  them.     Order  affirmed. 

We  concur:    McKinstby,  J.;  Myrick,  J. 

(69  Cal.  244)  . 

Sankey  r.  Levy,  Judge.     (No.  11,394.) 
Filed  March  31.  1886. 

Mandamus— Not  Remedy  for  Correction  op  Error. 

Mandamus  does  not  lie  to  correct  the  error  of  a  superior  court  in  rendering 
a  judgment  in  a  case  on  appeal  from  a  justice's  court,  without  filing  findings 
of  fact. 

Department  1,     Application  for  mandnmus. 
S.  Sankey,  for  petitioner. 

By  the  Court.  This  is  an  application  for  a  writ  of  mandate  to 
compel  the  respondent  to  restore  to  the  calendar  of  the  superior 
court  a^case  tried  in  that  court  some  two  years  ago  on  appeal  from  a 
justice's  court.  The  ground  of  the  application  is  that  the  superior 
court  rendered  judgment  in  the  case  without  filing  findings  of  fact. 
But,  at  most,  this  was  but  error,  for  the  correction  of  which  mandamus 
does  not  lie.     Writ  denied,  and  proceedings  dismissed. 
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Cbowell  v.  Brown.     (No.  11,375.) 
Filed  March  81,  1886. 

Appeai/— Fatlurb  to  File  Points  and  Brief. 

Judgment  affirmed  for  failure  to  file  points  and  authorities. 

In  bank.     Appeal  from  superior  court,  county  of  Sacramento. 

Henry  Edgerton,  for  appellant. 

S.  C.  Denson,  W.  H.  Beatty,  and  J.  W.  Armstrong,  for  respondent. 

By  the  Court.  Appellant's  counsel  having  failed  to  file  points  and 
authorities  as  authorized  by  the  order  of  the  court  made  December  8, 
1885,  the  judgment  is  affirmed. 


(68  Cal.  506) 

Gavitt  v.  Mohr.     (No.  11,  248.) 
Filed  January  80,  1886. 

1.  Public  Lands— State  Lands— To  Whom  They  mat  be  Granted. 

By  section  8  of  article  17  of  the  constitutiou  of  California,  state  lands  suit- 
able for  cultivation  shall  be  granted  only  to  actual  settlers. 

3.  Same— Who  is  an  Actual  Settler. 

An  actual  settler  upon  land  belonging  to  the  state  is  one  who  establishes 
himself  upon  the  land,  or  fixes  his  residence  upon  it,  to  take  possession  for 
his  exclusive  occupancy  and  use,  with  a  view  to  acquire  title  to  it  by  pur- 
chase from  the  state. 

8.  Same— Right  to  Grant— How  Earned  by  Settler. 

An  actual  entry  upon  land  belonging  to  the  state,  followed  by  making  im- 
provements upon  it,  or  building  a  house  thereon  in  which  to  reside,  and  oc- 
cupation of  the  land  while  doing  such  acts,  are  evidence  of  such  a  settlement 
as  gives  to  the  occupant,  if  he  possesses  the  qualifications  required  by  law. 
an  inchoate  right  to  purchase  the  land,  and  operates  as  notice  to  all  the  world 
of  the  right. 

Department  2.     Appeal  from  superior  court,  Los  Angeles  county. 
J,  li.  Scott  and  F.  H.  Howard,  for  appellant. 
A.  W.  Hutton,  for  respondent. 

McKee,  J.  This  action  is  brought  to  have  determined  which  of 
two  applicants  had  the  right  to  purchase  from  the  state  a  tract  of 
agricultural  land  situate  in  Los  Angeles  county,  and  known  as  the 
N.  ^  of  section  36,  township  6  N.,  range  12  W.,  San  Bernardino 
meridian  line.  It  is  conceded  that  the  thirty-sixth  section,  of  which 
the  land  involved  in  the  contest  is  part,  belonged  to  the  state ;  that 
prior  to  April,  1872,  the  township  was  surveyed  and  sectionized  by 
the  United  States;  and  that  the  plat  of  survey  was  approved  and 
filed  in  the  local  United  States  land-office  of  the  district  in  which  the 
land  is  situate.  The  first  application  to  purchase  was  made  by  de- 
fendant. On  the  sixth  of  June,  1884,  he  caused  to  be  filed  his  affi- 
davit, in  due  form,  made  under  the  provisions  of  title  8,  pt.  3,  Pol. 
Code,  (section  3495,  Pol.  Code,)  paying  all  the  fees  and  charges  of 
the  application;  and  at  the  time  of  making  and  filing  his  application 
v.lOp.no.5— 22 
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be  had  the  qualifications  prescribed  by  law  for  becoming  a  purchaser 
from  the  state.  The  application  of  plaintiff  was  not  made  and  filed 
until  60  days  after  the  defendant's  application  had  been  filed.  On 
the  eleventh  of  August,  1884,  he  made  his  affidavit,  in  due  form, 
under  the  provisions  of  the  same  law,  and  filed  it  with  the  surveyor 
general  of  the  state,  paying  the  costs  and  charges,  and  he  also  was, 
at  the  time  of  his  application,  possessed  of  the  qualifications  requi- 
site to  purchase. 

The  court  decided  in  favor  of  plaintiff,  finding  "that,  prior  to  any 
settlement  upon  the  land  by  defendant,  the  plaintiff,  on  the  thirtieth 
of  July,  18c54,  entered  and  settled  upon  the  land ;  that  he  has  since 
continuously  resided  upon  it;  that  he  was  an  actual  settler  upon  it 
on  the  eleventh  of  August,  1884,  when  he  made  and  filed  his  applica- 
tion to  purchase  it;  and  that  the  defendant  was  not  an  actual  settler 
upon  the  land  at  the  time  of  filing  his  application,  nor  an  occupant 
of  it  at  any  time  prior  to  the  fifth  of  August." 

Section  3  of  article  17  of  the  constitution  declares:  "Lands  be- 
longing to  the  state,  which  are  suitable  for  cultivation,  shall  be  granted 
only  to  actual  settlers,  and  in  quantities  not  exceeding  three  hun- 
dred and  twenty  acres  to  each  settler,  under  such  conditions  as  shall 
be  prescribed  by  law."  And  section  3495  of  the  Political  Code,  after 
prescribing  the  conditions  and  terms  for  purchasing  cultivable  land 
from  the  state,  provides  that  an  applicant  to  purchase  must  make 
and  file  an  affidavit  in  the  office  of  the  surveyor  general  of  the  state, 
setting  forth  the  qualifications  of  the  applicant,  the  character  and 
condition  of  the  land  which  he  wants  to  purchase,  whether  the  land  is 
or  is  not  suitable  for  cultivation,  and,  if  it  is,  that  the  applicant  is  an 
actual  settler  thereon.  Under  the  law,  therefore,  a  claimant  to  pur- 
chase from  the  state  a  tract  of  its  cultivable  land  must  be,  at  the  time 
of  filing  his  application,  an  actual  settler. 

An  actual  settler  upon  land  belonging  to  the  state  is  one  who  estab- 
lishes himself  upon  the  land,  or  fixes  his  residence  upon  it,  to  take 
possession,  for  his  exclusive  occupancy  and  use,  with  a  view  to  ac- 
quire title  to  it  by  purchase  from  the  state.  For  that  purpose,  an 
actual  entry  upon  land  belonging  to  the  state,  followed  by  making 
improvements  upon  it,  or  building  a  house  thereon  in  which  to  re- 
side, and  occupation  of  the  land  while  doing  such  acts,  are  evidence 
of  such  a  settlement  as  gives  to  the  occupant,  if  he  possesses  the 
qualifications  prescribed  by  law,  an  inchoate  right  to  purchase  the 
land,  and  operates  as  notice  to  all  the  world  of  the  right.  Now  the 
finding  that  defendant  was  not  an  actual  settler  when  he  applied  to 
purchase  the  land  is  founded  upon  evidence  which  tended  to  show 
"that  on  May  27,  1884,  he  caused  a  survey  of  the  land  to  be  made; 
had  hauled  upon  it  about  $20  worth  of  lumber,  with  which  he,  assisted 
by  a  companion,  commenced  to  build  a  house  8  by  10  feet;  that  he 
bad  laid  the  foundation  of  the  house,  consisting  of  2  by  4  timbers; 
had  erected  at  each  corner  two  corner  boards,  which  were  joined  on 
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top  by  2  by  4  cross-pieces  ready  for  the  sides,  and  for  the  rafters  of 
the  roof;  also  bad  cut  part  of  the  boards  for  the  sidings,  and  put  down 
a  temporary  floor,  which  he  and  his  companion,  while  working  on  the 
house,  occupied  until  early  in  June,  1884,  when  defendant  went  to 
Los  Angeles  to  make  his  application  to  purchase ;  and  having  done 
so,  returned  to  the  land,  when  he  was  taken  ill;  and  about  the 
seveuth  of  June  he  left  the  land  and  went  to  the  bouse  of  a  friend, 
several  miles  away,  where  he  lodged  during  his  sickness  until  about 
the  first  of  August,  except  that  at  occasional  intervals  in  the  months 
of  June  and  July  he  returned  to  the  land,  resumed  work  upon  it,  and 
by  the  last  of  July  he  had  the  house  roofed  in,  and  furnished  with  a 
bed,  a  table,  and  some  boxes,  and  he  himself  went  into  the  house 
about  the  fifth  of  August,  and  since  then  he  has  continuously  resided 
there. 

That  being  the  evidence  of  the  defendant's  settlement,  the  question 
arises  whether  it  warrants  the  finding  that  defendant  was  not  an 
**actual  settler"  on  the  sixth  day  of  June, — the  day  that  he  made  and 
filed  his  application  to  purchase  the  land  from  the  state.  We  think 
the  evidence  sufficiently  showed  that  the  land  was  subject  to  settle- 
ment when  the  defendant  entered  upon  it;  that  he  entered  to  make  a 
settlement  thereon;  and  that,  in  the  exercise  of  his  right,  he  began 
making  his  improvements  upon  the  land  with  a  view  to  future  occupancy 
and  residence  thereon.  These  acts,  and  the  occupation  of  the  land 
while  engaged  in  performing  them,  gave  the  defendant  the  status  of  an 
actual  settler  in  the  sense  of  the  law  which  authorized  him  to  pur- 
chase; and  as  be  made  and  filed  his  application  to  purchase  while 
engaged  in  the  act  of  settlement,  the  law  protected  him  for  60  days 
after  settlement.  Pol.  Code,  §  3497.  The  finding  that  the  defendant 
was  not  an  actual  settler  at  the  time  qf  filing  his  application  is  there- 
fore against  the  evidence. 

Appellant  also  challenges  the  finding  that  the  plaintiff  was  an 
actual  settler  at  the  date  of  his  application.  The  finding  is  also  based 
upon  evidence  which  tended  to  show  that  in  June,  1884,  plaintiff  was 
on  the  land  for  about  10  days,  and  passed  over  it  several  times.  At 
that  time  he  saw  no  one  in  personal  occupation  of  it;  but  there  was 
some  lumber  on  the  land,  and  the  appearance  of  the  commencement 
of  a  house, — "there  were  sills  and  four  corners  put  up,  and  about 
two  hundred  or  three  hundred  feet  of  lumber  there."  Leaving  the 
land  in  that  condition,  the  plaintiff  did  not  return  to  it  until  about 
the  last  of  July,  when  he  discovered  that  "some  more  work  had  been 
done  on  the  shanty,  and  that  it  was  about  completed."  At  that  time, 
according  to  the  evidence,  "the  shanty  was  eight  feet  by  ten  feet,  nine 
feet  high,  and  seven  feet  in  rear;"  and,  as  there  was  no  one  living  in 
it,  he  "on  the  thirtieth  of  July,  1884,  entered  and  settled  upon  the 
land  by  pitching  upon  it  a  cloth  tent,  in  which  he  resided  ;  and  after- 
wards he  built  on  the  land  a  corral  sixteen  feet  long  and  eighteen  feet 
wide,  one  side  of  which  was  a  cedar  thicket,  in  which  he  stored  some 
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hay,  and  sunk  a  well  ninety-eight  feet  deep,"  and  continued  to  reside 
there  until  the  first  of  January,  1885,  when  he  gathered  his  tent,  re- 
moved it  from  the  land,  and  never  put  it  back. 

Where  there  is  no  adverse  occupancy  of  public  land,  a  settler  has 
the  right  to  enter  upon  it  for  the  purpose  of  making  a  settlement. 
But  when  he  makes  an  application  to  purchase  the  land,  he  must 
make  an  affidavit  »  *  *  that  there  is  no  occupancy  of  such  land 
adverse  to  any  that  he  has.  Pol.  Code,  §  8495.  An  affidavit  to  that 
effect  was  made  by  the  plaintiff  on  the  eleventh  of  August,  1884;  and 
the  court  finds  that  at  that  time  there  was  no  occupation  of  said  lands 
adverse  to  the  occupation  of  plaintiff.  But  the  uncontradicted  evi- 
dence shows  that  the  defendant  had  finished  his  bouse  by  the  last  of 
July,  and  moved  into  it  on  the  fifth  of  August,  and  thereafter  continued 
to  reside  there,  and  was  in  the  adverse  occupancy  of  the  land  when 
the  plaintiff  made  his  affidavit  as  the  basis  of  his  application  to  pur- 
chase; therefore  the  finding  is  not  sustained  by  the  evidence,  and  the 
conclusion  that  the  plaintiff  was  entitled  to  purchase  the  land  is  illegal. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Boss  and  MoKinstbt,  JJ.,  concurred* 
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SUPREME  COURT  OF  OREBOIT. 

(13  Or.  246) 

Nbppach,  Adm'r,  etc.,  r.  Jordan. 
Filed  March  10.  1886. 

1.  Appeal— NoTiCB— Essentials. 

The  notice  of  appeal  must  be  directed  to  the  adverse  party,  and  must  inform 
him  that  the  appellant  appeals  from  the  judgment. 

2.  Same— QxiESTiojT  of  Sufficiency  op  Notice. 

The  question  whether  the  notice  is  sufficient  to  give  the  appellee  actual 
knowledge  of  the  appellant  to  appeal  cannot  be  gone  into. 
8.  Same— JubOMBNT— Description  op. 

A  judgment  is  sufficiently  described  when  the  court  in  which  it  is  rendered 
is  given,  the  names  of  the  parties  to  the  judgment,  the  date  of  the  Judgment, 
and  for  what  it  is  rendered. 

Appeal  from  Multnomah  county. 
E.  0.  Dowd,  for  appellant. 
Alex,  Bernstein,  for  respondent. 

By  the  Court.  Judgment  was  rendered  against  Jordan  in  a  jus- 
tice's court.  Jordan  appealed  to  the  circuit  court.  In  the  circuit 
court  the  appellee  in  the  appeal  moved  to  dismiss  the  appeal,  for  the 
reason  that  the  notice  of  appeal  was  insufficient  in  this:  (1)  That  it 
failed  to  describe  the  court  in  which  the  judgment  was  rendered ;  (2) 
that  it  failed  to  describe  the  parties;  (3)  that  it  failed  to  describe  the 
judgment.     The  notice  was  of  the  tenor  following: 

"In  Justice's  Court  for  Couch  Precinct. 
**  William  Neppach,  Plaintiff,  v.  W.  P.  Jordan,  Defendant. 
"notice  of  appeal — CIVIL  action. 
"To  William  Neppach,  and  Chas,  H,  Hewett,  your  Attorney:  Please  take 
notice  that  the  defendant  in  the  above-entitled  action  appeals  from  the  judg- 
ment rendered  and  entered  therein  on  the  fifth  day  of  June,  A.  D.  1885,  in 
favor  of  the  said  plaiutitf  and  against  the  said  defendant,  for  the  possession 
of  the  premises  described  in  the  complaint  herein,  and  costs  and  disburse- 
ments, and  from  the  whole  of  such  judgment,  to  the  circuit  court  of  the  state 
of  Oregon,  for  the  county  of  Multnomah. 

"E.  O.  Down,  Atty.  for  Defendant." 

The  notice  of  appeal  must  be  directed  to  the  adverse  party,  and 
must  inform  him  that  the  appellant  appeals  from  the  judgment.  As 
the  notice  is  a  species  of  judicial  process,  (Jacobs,  J.,  in  Driver  v. 
McAllister,  1  Wash.  T.  368,)  whose  sufficiency  must  appear  to  the 
court  on  its  face,  the  question  whether  the  notice  is  sufficient  to  give 
the  appellee  actual  knowledge  of  the  intention  of  the  appellant  to 
appeal  cannot  be  gone  into.  The  court  must  be  able  to  identify  the 
judgment  from  the  notice.  Can  it  do  so  in  this  case?  Evidently 
so.  A  judgment  is  sufficiently  described  when  the  court  in  which  it 
is  rendered  is  given,  the  names  of  the  parties  to  the  judgment,  the 
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date  of  the  judgment,  and  for  what  it  was  rendered.  Lewis  v.  Lewis, 
4  Or.  209.  This  notice  gives  the  court,  the  names  of  the  parties,  the 
date,  and  that  the  judgment  was  for  the  possession  of  the  premises 
described  in  the  complaint.  It  was  not  necessary  to  give  a  descrip- 
tion of  the  premises  in  the  notice  itself.  That  is  certain  which  can 
be  made  certain  by  reference  to  some  paper  in  the  case  of  which  the 
court  can  take  judicial  notice.  It  is  asserted  as  a  fact  that  the 
judgment  was  given  for  the  possession  of  certain  premises,  which  are 
as  much  identified  to  the  court  as  if  set  out  in  hac  verba  in  the  notice. 
If  the  record  of  the  judgment  itself  should  show  a  judgment  for 
premises  other  than  those  described,  it  would  be  fatal  at  the  trial, 
not  because  the  notice  was  technically  defective,  but  because  the 
appellant  is  unable  to  produce  the  record  he  has  described.  A  notice 
is  also  sufficient  in  which  the  essential  facts  required  in  a  notice  may 
be  made  out  by  reasonable  intendment.  Pettingill  v.  Donnelly,  27 
Minn.  332;  S.  C.  7  N.  W.  Rep.  360.  Again,  had  the  notice  been 
insufficient,  as  the  court  below  held,  it  was  error  to  render  any  other 
judgment  than  that  of  dismissal.     Judgment  reversed. 


(13  Or.  271) 

Hawthorne  and  others  t?.  City  op  East  Portland  and  others. 
Filed  March  17,  1886. 

1.  Municipal  Co  upor  at  ions  — Street  Improvements — Validity— Compliance 

BY  Officer  with  Law. 

In  order  to  improve  a  street  in  the  city  of  East  Portland,  and  legitimately 
charge  the  expense  thereof  upon  the  lots  fronting  and  abutting  upon  it,  the 
several  duties  imposed  by  the  city  charter  upon  the  proper  officers  of  the  mu- 
nicipal government  must  be  strictly  performed,  and  the  conditions  authoriz- 
ing such  improvement  and  charges  exist. 

2.  Same — Rights  of  Ix)t-Owners— Object  of  Requirino  Notice. 

Lot-owners  who  are  compelled  to  pay  the  expenses  of  such  a  proceeding,  or 
have  their  property  sold  to  satisfy  it,  should  be  apprised  of  the  character  and 
extent  of  the  improvement  intended.  That  is  the  object  of  requiring  the  no- 
tice. 

3.  Same— Docket  op  Liens— Wrong  Name  Therein— When  Such  Defect  not 

Fatal. 

An  assessment  for  a  street  improvement,  if  otherwise  regular,  would  be 
valid  if  the  auditor  took  a  certiticate  of  the  city  clerk  stating  who  was  the 
owner  of  the  lot,  and  entered  the  name  so  certified  in  the  docket  of  city  liens, 
although  it  was  not  in  fact  the  name  of  the  owner;  but  in  such  case  it  would 
have  to  be  the  name  of  a  person  who  could  be  such  owner. 

4.  Same— Charge  upon  Property,  not  Person— Lien. 

A  tax  for  street  improvement  is  not  against  the  person, — it  is  against  the 
property;  and  to  render  it  valid,  the  act  under  which  it  is  levied  must  be  com- 
plied with  in  terms,  and  when  that  is  done,  no  matter  what  those  terms  are. 
It  becomes  a  legal  charge  upon  the  property. 
6.  Same—"  Improvement  "— **  Repair  "—Test. 

As  to  whether  work  done,  under  authority  of  the  city  charter,  upon  a  street, 
is  an  "improvement"  or  a  "repair,"  the  test  is  the  method  of  charge;  if  the 
expense  is  a  charge  upon  adjacent  property,  it  is  an  improvement. 
6.  Same — One  Who  is  Benefited  by  Such  Improvement  may  not  Object. 
Equity  will  not  i)ermit  a  party  who  encourages  an  improvement  to  be  made, 
from  which  he  derives  a  benefit,  to  question  thereafter  the  legality  of  such  an 
improvement. 
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Killen  <6  Mor eland,  for  respondents. 
S,  R.  Harrington,  for  appellants. 

Thayer,  J.  This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  county  of  Multnomah,  rendered  in  a  suit  brought  by  the  respond- 
ents against  the  appellants  to  enjoin  the  appellants  from  selling  cer- 
tain city  lots  owned  by  them  in  the  said  city  of  East  Portland,  by 
virtue  of  a  street  assessment  which  had  been  levied  thereon  for  the 
improvement  of  L  street,  in  said  city;  the' respondents  claiming  that 
the  assessment  was  illegal  upon  the  grounds  that  the  requirements 
of  the  city  charter  had  not  been  complied  with  in  the  improvement 
of  said  street,  and  that  it  had  before  been  improved,  and  by  the  pro- 
visions of  the  charter  was  not  subject  to  be  again  improved. 

The  charter  of  said  city  points  out  the  various  steps  required  to  be 
taken  in  such  cases.  When  any  such  improvement  is  to  be  made 
the  common  council  must  cause  the  recorder  to  give  notice  of  the 
same  by  publishing  a  notice  for  14  days  previous  to  the  undertaking  in 
some  daily  or  weekly  newspaper  published  in  said  city  or  in  the  city 
of  Portland,  specifying  with  convenient  certainty  the  street,  or  part 
of  street,  proposed  to  be  improved,  and  the  kind  of  improvement  to 
be  made.  Within  10  days  after  the  final  publication  of  such  notice 
the  owners  of  a  majority  of  the  property  adjacent  to  such  street  pro- 
posed to  be  improved  may  file  a  remonstrance  with  the  recorder 
against  the  improvement,  in  which  case  it  cannot  be  further  pro- 
ceeded with.  But  if  no  such  remonstrance  be  filed,  the  council, 
within  six  months  from  the  final  publication  of  the  first  notice,  may 
commence  to  make  the  improvement.  The  first  step  is  to  ascertain 
and  determine  the  probable  cost  of  making  the  improvement,  and  as- 
sess upon  each  lot  or  part  thereof  liable  therefor  its  proportionate  share 
of  such  cost.  When  the  probable  cost  of  the  improvement  has  been 
ascertained  and  determined,  and  the  proportionate  share  thereof  of 
each  lot,  or  part  thereof,  has  been  assessed,  the  counsel  must  de- 
clare the  same  by  ordinance,  and  direct  its  clerk  to  enter  a  statement 
thereof  in  the  docket  of  the  city  liens,  which  is  a  book  provided 
for  that  purpose,  and  in  which  must  be  entered  the  number  or  let- 
ter of  the  lot  assessed,  and  of  the  block  in  which  it  is  situated; 
and  where  a  separate  assessment  is  made  upon  a  part  of  a  lot, 
such  part  must  be  particularly  designated.  The  name  of  the  owner 
of  the  lot  or  such  part  must  also  be  entered  therein,  or  an  entry 
made  that  the  owner  is  unknown;  and  also  the  sum  assessed  upon 
such  lot,  or  part  thereof,  and  the  date  of  the  entry.  From  the  date 
of  such  entry  of  an  assessment  upon  a  lot,  or  part  thereof,  the  sum 
there  entered  is  to  be  deemed  a  tax  levied  and  a  lien  thereon,  but 
it  cannot  be  collected  until,  by  order  of  the  council,  14  days'  no- 
tice thereof  is  given  by  the  recorder,  by  publication  in  one  of  the 
newspapers  before  mentioned,  and  such  improvement  of  the  street 
fronting  or  abutting  upon  such  lot,  or  part  thereof,  has  been  com- 
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pleted.  Then  the  council  may  order  a  warrant  for  the  collection  of 
same  to  be  issued  by  the  auditor,  directed  to  the  city  marshal,  re- 
quiring him  to  levy  upon  such  lot,  or  part  of  lot,  upon  which  the  as- 
sessment is  unpaid,  to  sell  the  same,  which  warrant  shall  have  the 
force  and  eflfect  of  an  execution,  and  be  executed  in  like  manner,  sub- 
ject to  certain  regulations  prescribed  in  the  said  charter.  The  coun- 
cil must  provide  by  ordinance  for  the  time  and  manner  of  the  work 
on  any  proposed  improvement ;  must  let  the  work  to  the  lowest  bidder ; 
and  when  a  street,  or  part  thereof,  has  once  been  improved,  under  and 
by  virtue  of  said  provisions  before  mentioned,  it  is  not  subject  to  be 
again  improved,  but  may  be  repaired,  except  that  when  the  improve- 
ment of  such  street  has  only  been  a  partial  inprovement  the  council 
is  authorized  to  make  a  full  improvement  as  in  the  case  of  an  origi- 
nal improvement  of  a  street,  and  subject  to  the  same  restrictions  and 
qualifications. 

This,  substantially,  is  the  power  conferred  upon  the  officers  of  said 
city  in  regard  to  the  improvement  of  streets,  and  the  mode  of  exer- 
cising it.  The  authority  and  manner  of  executing  it  are  similar  in 
principle  to  that  possessed  by  a  great  majority  of  the  municipal  cor- 
porations in  the  United  States.  The  law  applicable  to  the  subject  in 
general  is  definitively  settled.  That  it  is  a  special  and  limited  power, 
and  that  it  can  only  be  exercised  in  the  mode  pointed  out  in  the  act 
which  grants  it,  admit  of  no  question.  No  officer  of  any  municipal 
government  should  be  ignorant  upon  that  point,  or  fail  to  understand 
that  a  street  improvement  cannot  be  made,  and  the  expense  thereof 
legally  assessed  upon  the  adjoining  lots,  without  a  strict  observance 
of  every  requirement  of  the  city  charter  upon  the  subject.  It  is  in 
that  respect  like  every  restricted  and  qualified  power.  It  is  allowed 
to  be  exercised  only  upon  the  terms  upon  which  it  is  granted.  Hence, 
in  order  to  improve  a  street  in  the  city  of  East  Portland,  and  legiti- 
mately charge  the  expense  thereof  upon  the  lots  fronting  and  abutting 
upon  it,  the  several  duties  before  referred  to  must  be  strictly  per- 
formed, and  the  conditions  authorizing  it  exist. 

It  is  claimed  upon  the  part  of  the  respondents  in  this  case  that 
the  council  of  said  city,  in  attempting  to  improve  said  L  street,  did 
not  cause  the  recorder  to  give  the  proper  notice  of  the  intended 
improvement, — at  least,  he  gave  a  notice  that  was  insufficient ;  and 
the  council  acted  upon  it.  The  alleged  defect  in  the  notice  is  that 
it  did  not  specify  with  convenient  certainty  the  street,  or  part  of 
street,  proposed  to  be  improved,  and  the  kind  of  improvement  to  be 
made.  The  notice  stated,  in  substance,  that  the  council  proposed  to 
improve  said  street  from  a  certain  point  to  a  certain  point,  by  build- 
ing an  elevated  roadway  and  sidewalks  of  full  width  from  Water 
street  eastward  to  the  bank  of  earth  elevation  between  Third  and 
Fourth  streets,  and  from  the  latter  point  eastward  to  Fifth  street,  by 
laying  "where  the  same  may  be  required"  a  plank  roadway  of  full 
width,  with  sidewalks.     The  respondents'  lots  fronted  and  abutted 
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upon  that  part  of  said  street  between  "the  bank  of  earth  elevation" 
referred  to  and  said  Fifth  street;  and  they  allege  in  their  complaint 
that  said  L  street  had  been  once  improved  between  points  including 
said  part  of  it,  at  the  expense  of  the  adjoining  lots,  by  authority  of  the 
said  council;  and  that  it  was  in  a  good  condition  when  the  latter  im- 
provement was  proposed,  and  that  they  were  assured  by  the  city  au- 
thorities after  said  notice  was  published,  and  while  they  had  the  right 
to  remonstrate  against  the  proposed  improvement,  that  the  improve- 
ment of  the  part  of  the  street  affecting  their  lo|s  would  only  consist 
in  placing  an  occasional  plank  thereon,  where  the  same  was  neces- 
sary; that  the  cost  thereof  would  be  trifling,  and  that  that  was  the. 
object  of  including  in  the  written  notice  published  the  qualifying 
words  referred  to.  I  am  of  the  opinion  that  the  defect  was  fatal.  It 
is  very  evident  that  a  lot-owner,  under  the  circumstances  mentioned, 
might  very  easily  be  misled  by  such  a  notice.  Knowing  that  the 
street  upon  which  the  lot  fronted  was  in  a  reasonable  condition  of 
improvement,  a  lot-owner  would  have  a  right  to  believe,  where  the 
intention  to  improve  was  expressly  declared  to  be  by  laying,  where 
the  same  may  be  required,  a  plank  roadway,  etc.,  that  it  would  only 
cost  a  trifling  sum.  The  notice  herein  failed  to  express  the  kind  of 
improvement  to  be  made.  Lot-owners  who  are  compelled  to  pay 
the  expenses  of  such  a  proceeding,  or  have  their  property  sold  to 
satisfy  it,  should  be  apprised  of  the  character  and  extent  of  the  im- 
provement intended.  That,  evidently,  is  the  object  of  requiring  the 
notice,  and  it  would  not  serve  the  purpose  designed  if  left  in  uncer- 
tainty. The  common  council  should  have  ascertained  where  the 
plank  roadway  would  be  required  to  be  laid,  and  specified  it  in  the 
notice  before  its  publication.  That  would  have  enabled  the  owners 
of  the  lots  affected  thereby  to  have  known  how  much  money  they 
would  be  likely  to  have  to  pay  in  order  to  defray  the  expense,  and 
either  to  prepare  for  it  or  remonstrate  against  the  improvement. 
Public  ofiicials  ought  to  be  considerate  in  regard  to  such  affairs  be- 
fore they  attempt  to  impose  burdens  upon  others.  A  new,  regular, 
and  systematic  improvement  of  a  street  may  be  gratifying  to  aesthetic 
people,  but  it  often  seriously  embarrasses  those  who  have  to  pay  for  it. 
Another  objection  to  the  regularity  of  the  proceeding  is  that  the 
name  of  the  owner  of  the  lots  in  question  was  not  entered  in  the 
docket  of  city  liens,  nor  that  the  owner  was  unknown.  It  appears 
from  the  pleadings  that  no  entry  of  the  name  of  any  owner  was  made 
in  said  docket,  except,  under  the  head  of  owner,  in  the  statement  was 
written  "J.  C.  Hawthorne,  Est.  of."  J.  0.  Hawthorne  died  long  be- 
fore said  entry  was  made,  and  that  fact  was  well  known  to  all  the 
officers  of  said  city.  The  counsel  for  the  appellants  claims,  however, 
that  as  the  provisions  of  the  charter  allow  the  auditor  to  take  the  cer- 
tificate of  the  county  clerk  for  the  county  of  Multnomah  as  to  who  is 
the  owner  of  the  property,  an(i  as  the  records  of  the  county  showed 
that  the  owner  of  the  lots  was  J.  G.  Hawthorne,  and  that  at  the  date 
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of  the  ordinance  declaring  the  assessment  said  Hawthorne  was  de- 
ceased, the  charter  was  complied  with.  Said  counsel  also  claims  that 
real  estate  taxed  in  the  name  of  a  person  other  than  the  owner  does 
not  invalidate  the  assessment;  that  an  assessment  upon  the  estate 
of  deceased  persons  may  be  held  to  be  good;  and  that  a  mistake  in 
that  respect,  not  calculated  to  mislead,  will  not  vitiate.  I  have  ex- 
amined the  authorities  referred  to  by  the  counsel  to  sustain  the  posi- 
tions, but  am  of  the  opinion  that  none  of  them  are  directly  in  point. 
They  are  mostly  adjudications  that  have  been  made  under  different 
statutes  from  that  in  question.  I  doubt  very  much  whether  anycase 
can  be  found,  where  an  act  has  provided  in  express  terms  that  the 
assessment  shall  contain  the  name  of  the  owner,  or  that  the  owner 
is  unknown,  that  the  requirement  has  been  dispensed  with.  Such  a 
case  would  be  contrary  to  the  general  principle  that  underlies  that  char- 
acter of  the  proceeding.  The  principle  is  well  expressed  in  Corpora- 
Hon  of  Washington  v.  Pratt,  8  Wheat.  681.  That  case  was  a  similar 
one  to  this.  It  was  a  suit  to  enjoin  the  corporation  of  the  city  of 
Washington  from  executing  conveyances  to  purchasers  under  sales 
for  the  payment  of  taxes.  It  was  there  held  that  a  sale  of  unim- 
proved squares  or  lots  in  the  city  for  the  payment  of  taxes  was  illegal, 
unless  such  squares  and  lots  had  been  assessed  to  the  true  and  law- 
ful proprietor  thereof.  The  act  of  congress  under  which  the  assess- 
ment was  attempted  to  be  made,  provided  that  jthe  notice  of  sale  for 
the  non-payment  of  the  tax  should,  among  other  things,  state  "the 
name  of  the  person  or  persons  to  whom  the  same  may  have  been  as- 
sessed." The  court  construed  those  words  to  mean  the  actual  owner  of 
such  lots ;  and  in  speaking  of  the  question  as  to  whether  such  sale  would 
be  illegal,  merely  because  such  squares  and  lots  had  not  been  assessed 
to  the  true  and  lawful  proprietors  thereof,  without  any  willful  mis- 
take or  willful  neglect  on  the  part  of  the  person  who  made  the  assess- 
ment, the  assessors  having  used  due  diligence  to  ascertain  the  true 
proprietors,  it  used  the  following  language : 

"This  question,  as  well  as  every  other  in  the  cause,  must  find  a  solution  in 
the  provisions  of  the  law  which  vests  the  power  to  sell.  Where  these  are  ex- 
plicit and  consistent,  there  is  no  ground  for  adjudication  but  their  literal 
meaning.  That  they  must  be  construed  strictly,  follows  from  their  affecting 
private  rights,  and  particularly  rights  of  freehold;  and  that  they  must  be 
pursued  strictly,  is  the  consequence  of  their  being  the  sole  foundation  of  the 
powers  executed  under  them." 

The  reason  could  be  expressed,  perhaps,  in  fewer  words  still,  by 
saying  that  the  legislature  that  granted  the  power  prescribed  the  con- 
dition upon  which  alone  it  could 'be  exercised.  To  illustrate  this 
more  fully,  I  quote  further  from  the  language  of  the  court  in  Corpora- 
tion of  Washington  v.  Pratt : 

"It  was  undoubtedly  in  the  power  of  congress  to  have  left  what  latitude 
they  pleased  to  the  assessor  in  designating  the  owner;  but  if  they  have  con- 
fined him  to  the  necessity  of  determining  the  true  owner,  it  is  not  in  our 
power  to  enlarge  his  discretion.     It  may  be  a  hardship  upon  the  corporation. 
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but  the  legislature  only  can  decide  whether  that  hardship  shall  be  perpetuated 
pr  not.  It  must  be  observed  that  the  alternative  is  one  which  would  put  it 
in  the  power  of  the  assessor  to  designate  a  mere  nominal  owner  a  kind  of 
casual  ejector  in  every  case.  Had  congress  intended  to  lighten  the  labors  of 
the  corporation  or  their  assessor  in  this  respect,  there  were  very  simple  means 
of  doing  it.  They  might  have  sanctioned  a  designation  with  reference  to 
the  first  or  last  vendee  of  record." 

It  seems  to  me  that  this  principle  cannot  be  shaken,  and  that  the 
only  thing  to  be  determined  in  such  a  case  is  to  ascertain  what  the 
legislature  has  said.  As  to  the  effect  of  a  certificate  of  the  county 
clerk  for  the  county  of  Multnomah  regarding  the  ownership  of  the 
property  it  is  not  necessary  to  consider.  I  do  not  understand  that 
the  auditor  obtained  any  such  certificate  in  this  case,  but  if  he  did, 
and  it  was  of  the  import  suggested  in  the  appellants'  argument,  it 
could  not  have  aided  the  defense  in  the  suit.  A  certificate  of  that 
character  would  not  show  who  was  the  owner  of  the  lots.  It  may 
have  shown  that  J.  C.  Hawthorne  had  owned  them  in  his  life-time, 
and  leave  the  inference  that  they  then  belonged  to  his  heirs,  but  it 
would  not  have  been  any  certificate  of  the  ownership  at  the  time, 
whatever  effect  a  proper  certificate  of  that  character  may  have  had. 
It  is  my  opinion  that  an  assessment  for  a  street  improvement,  if  oth- 
erwise regular,  would  be  valid  if  the  auditor  took  such  certificate,  stat- 
ing who  was  the  owner  of  the  lot,  and  entered  the  name  so  certified 
in  the  docket  of  city  liens,  although  it  was  not  in  fact  the  name  of  the 
owner;  but  in  such  case  it  would  have  to  be  the  name  of  a  person  who 
could  be  such  owner.  A  deceased  person,  of  course,  could  not  be  an 
owner  of  property,  and  the  insertion  of  such  a  name  would  necessa- 
rily be  a  nullity,  from  whatever  source  the  auditor  obtained  it.  A  tax 
for  street  improvements  is  not  against  the  person, — it  is  against  the 
property;  and  to  render  it  valid  the  act  under  which  it  is  levied  must 
be  complied  with  in  terms,  aod  when  that  is  done,  no  matter  what 
those  terms  are,  it  becomes  a  legal  charge  upon  the  property.  The 
name  of  the  owner,  or  that  the  owner  is  unknown,  is  inserted  in  the 
docket  because  the  statute  requires  it;  and  if  the  auditor  inserts 
therein  as  owner  the  name  of  a  person  capable  of  owning  real  property, 
and  which  has  been  duly  certified  to  him  in  accordance  with  the  stat- 
ute, the  effect  would  be  the  same  whether  such  person  waa  the  owner 
or  not.  Such  certificate  must  state  who  is  the  owner  thereof,  and  if 
it  stated  some  person  not  infisse  it  would  not  be  a  compliance  with 
the  statute.  Under  the  views  here  expressed,  it  necessarily  follows 
that  the  name  "J.  C.  Hawthorne,  Est.  of,"  entered  as  the  name  of  the 
owner  in  the  docket  of  city  liens,  was  no  compliance  with  the  terms 
of  the  city  charter  upon  the  subject.  The  same  determination  was 
had  in  a  number  of  cases  cited  by  the  respondents'  counsel  upon  the 
argument. 

Another  objection  urged  against  the  legality  of  the  improvement 
is  that  said  L  street  had  been  improved  in  1872,  by  authority  of  said 
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city,  at  the  expense  of  the  adjacent  property.  It  is  conceded  npon 
the  part  of  the  appellants  that  the  street  was  so  improved,  but  is 
denied  that  it  was  a  full  improvement, — is  claimed  that  it  was  but  a 
partial  improvement,  and  that  it  was  therefore  subject  to  be  again 
improved.  It  appears  from  the  pleadings  and  statements  of  counsel 
that  ou  the  eighth  day  of  April,  1871,  the  city  council  passed  an 
ordinance  providing  for  the  improvement  of  a  part  of  said  street, 
including  that  portion  of  it  adjacent  to  and  abutting  upon  the  lots  in 
question ;  that  the  improvement  between  Fourth  and  Fifth  streets, 
as  provided  in  said  ordinance,  consisted  of  grading  the  street  to  the 
established  grade,  and  the  laying  of.  a  plank  roadway  16  feet  wide 
and  sidewalks  and  cross-walks  and  gutter;  that  the  street  is  60  feet 
wide,  and  the  improvement  as  to  the  planking  only  extended  over 
half  the  roadway;  that  it  left  on  each  side  of  the  planking,  and  be- 
tween it  and  the  sidewalk,  a  space  of  eight  feet,  which  was  graded, 
but  not  planked.  Upon  this  state  of  facts  the  court  is  called  upon  to 
determine  whether  the  former  improvement  was  a  complete  or  partial 
one.  But  I  do  not  understand  that  the  question  is  of  any  impor- 
tance whatever,  in  view  of  the  provisions  of  other  parts  of  the  charter. 
Section  28  of  article  6  of  the  charter  authorizes  the  council  to  repair 
any  street,  or  part  thereof,  whenever  it  deems  expedient,  and  to 
declare  by  ordinance,  before  doing  the  same,  whether  the  cost  thereof 
shall  be  assessed  upon  the  adjacent  property,  or  paid  out  of  the 
general  fund  of  the  city;  and  section  29,  same  article,  provides  that 
if  the  council  declare  that  a  proposed  repair  shall  be  made  at  the 
expense  of  the  adjacent  property  thereafter,  the  proposed  repair  is  to 
be  deemed  an  improvement,  and  shall  be  made  accordingly;  but  if  the 
council  declare  that  the  cost  of  the  same  shall  be  paid  out  of  the 
general  fund,  the  repair  may  be  made  as  the  ordinance  may  provide, 
and  be  paid  accordingly ;  and  that  whenever  it  becomes  necessary  to 
replace  or  rebuild  any  elevated  roadway  it  shall  be  deemed  an  im- 
provement. A  part  of  these  various  provisions  were  in  the  original 
charter,  and  the  other  part  has  got  in  the  charter  by  amendments. 
The  result  is  the  improvement  of  streets  and  repair  of  streets  have 
become  confounded.  If  the  expense  of  the  repair  is  to  be  charged 
upon  the  adjacent  property,  it  is  an  improvement;  the  distinction, 
therefore,  in  such  cases  is  only  in  name.  The  proceeding  out  of 
which  this  controversy  has  arisen  may  be  termed  either  an  "improve- 
ment" or  "repair;"  the  test  seems  to  be  whether  the  expense  is  to  be 
charged  upon  the  adjacent  lots.  If  the  council  should  term  an 
"improvement"  a  "repair,"  it  would  be  immaterial,  and  I  do  not  see 
why  the  work  undertaken  in  regard  to  the  improvement  of  L  street, ' 
as  shown  in  this  case,  could  not  have  been  termed  a  "repair"  as  well 
as  an  "improvement."  When  the  council  declared  that  it  should  be 
made  at  the  cost  of  the  adjacent  property,  it  was  then  deemed  an 
"improvement,"  and  had  to  be  nuide  accordingly.     Section  29,  supra. 
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There  are  some  other  questions  regarding  the  legality  of  the  im- 
provement in  question,  but  they  are  not  of  a  very  serious  character, 
nor  is  it  necessary  to  determine  them  in  this  case. 

The  strong  point  in  the  defense  mQ.de  by  the  appellants'  attorney  is 
the  delay  upon  the  part  of  the  respondents  to  commence  the  suit  to 
enjoin  the  collection  of  the  tax.  That  question  addresses  itself  with 
great  force  to  the  equity  side  of  the  court.  It  is  a  fundamental 
principle  of  equity  that  a  party  who  encourages  an  improvement  of 
the  character  of  the  one  in  question  to  be  made,  and  from  which  he 
derives  a  benefit,  shall  not  be  allowed  thereafter  to  question  its  legal' 
ity ;  that  it  will  not  afford  him  any  remedy,  under  such  circumstances. 
That  doctriae  is  maintained  by  numerous  authorities,  but  they  all 
proceed  upon  the  ground  of  an  equitable  estoppel.  None  of  them  go 
far  enough  to  defeat  the  remedy  of  a  parly  to  have  proceedings  en- 
joined in  such  case  upon  the  mere  ground  that  the  improvement  has 
been  beneficial  to  his  property.  They  apply  to  cases  where  the  party 
has,  by  some  act,  consented  to  the  improvement  resulting  in  the  as- 
sessment. We  cannot  say  in  this  case  that  the  respondent  gave  her 
consent  to  the  proceedings.  She  opposed  them  when  she  ascertained 
that  a  full  improvement  of  the  street  was  intended;  and  her  failure 
to  adopt  some  other  remedy  to  avoid  the  enforcement  of  the  assess- 
ment is  not  sufiicient  of  itself  to  deprive  her  of  the  remedy  invoked  in 
the  suit.  I  am  conscious  of  the  hardship  imposed  upon  the  tax-pay- 
ers of  a  city  in  allowing  parties  to  escape  the  payment  of  the  part 
which  they  should  in  justice  contribute,  upon  technical  grounds,  when 
they  have  received  the  benefit,  but  that  can  only  be  remedied  by  legis- 
lative provision.  The  courts  are  powerless  to  afford  a  remedy  in  such 
a  case  unless  it  comes  within  some  acknowledged  principle  of  juris- 
diction.    The  decree  appealed  from  must  therefore  be  affirmed. 

Waldo,  C.  J.,  concurs  in  the  result;  Lord,  J.,  expresses  no  opinion* 


Digitized  by 


Google 


350  PACIFIC   REPORTER.  [Or. 

(13  Or.  283) 

Portland  Lumbbrino  &  Manuf'g  Co.  v.  School-District  No.  1  of 

Multnomah  Co. 

Filed  March  22,  1886. 

Mechanic's  Lien— Public  Property  Exempt. 

On  the  ground  of  public  policy,  a  mechanic's  lien  will  not  attach  to  a  pub- 
lic building  unless  it  appears  by  the  law  that  such  property  was  intended  to 
be  included  in  property  subject  to  the  operation  of  the  lien  law.* 

D.  Goodsell,  for  appellant. 

H.  H.  Northupy  for  respondent. 

Lord,  J.  This  is  a  suit  to  foreclose  a  mechanic's  lien,  alleged  to 
exist  against  the  property  of  the  defendant.  A  demurrer  to  the  com- 
plaint was  interposed,  upon  the  ground  that  the  facts  stated  were 
not  sufficient  to  constitute  a  cause  of  suit.  The  court  below  sustained 
the  demurrer,  dismissed  the  complaint,  and  a  decree  was  entered  in 
accordance  therewith,  from  which  the  plaintiff  has  appealed  to  this 
court.  The  point  involved  in  this  case,  viz.,  that  the  mechanic's  lien 
law  is  general,  applying  to  all  buildings  alike,  was  considered  by  this 
court  at  its  last  term  in  the  case  of  Portland  Lumbering  dt  Manvfg  Co. 
v.  City  of  Portland,  and  determined  adversely  to  the  position  of  the 
plaint ifif.  The  mode  provided  for  the  enforcement  of  a  mechanic's 
lien  is  the  sale,  under  execution,  of  the  property  against  which  the 
lien  is  asserted.  But  it  is  provided  by  another  statute  that  all  prop- 
erty owned  by  the  state,  or  any  county,  incorporated  city,  town,  or 
village  therein,  or  of  another  public  or  municipal  corporation  of  like 
character,  shall  be  exempt  from  sale  under  execution.  Here,  then, 
there  is  a  conflict,  and  it  is  clear  that  both  of  these  laws  cannot  be 
enforced.  What  is  the  rule  of  law  applicable  to  such  a  case  ?  Mr. 
Philipps  states  it  thus : 

"Property  which  is  exempt  from  execution,  upon  the  grounds  of  public 
necessity,  must  for  the  same  reason  be  equally  exempt  from  the  operation  of 
the  mechanic's  lien  law,  unless  it  appears  by  the  law  itself  that  property  of 
this  description  was  meant  to  be  included;  and  to  warrant  this  inference 
something  more  must  appear  than  the  ordinary  provisions  that  the  claim  is  to 
be  a  lien  against  a  particular  class  of  property,  enforceable  as  judgments  ren- 
dered in  other  civil  actions."     Phil.  Mech.  Liens,  §  179. 

To  avoid  the  force  of  this  objection  it  was  contended  that  the 
language  of  the  mechanic's  lien  law,  in  the  use  of  the  words  "any 
building,"  was  broad  enough,  and  was  intended  to  include  this  de- 
scription of  property.  In  Board,  etc.,  v.  O'Conner,  86  Ind.  536,  the 
particular  objection  here  urged  was  thus  answered  by  the  court: 

"It  is  true  that  the  statute  of  this  state  provides  in  terms  for  the  acquisi- 
tion and  enforcement  of  a  mechanic's  lien  upon  and  against  *any  building;' 
but,  broad  and  comprehensive  as  are  the  provisions  of  the  statute,  it  must  be 
construed  in  such  manner  as  will  not  contravene  settled  principles  of  public 
policy." 

1  See  note  at  end  of  case. 
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Upon  this  ground,  a  building  which  otherwise  would  be  subject  to 
a  lien  may  be  exempt,  unless  the  statute,  by  express  terms  or  neces- 
sary implication,  includes  such  property. 

In  Leonard  v.  City  of  Brooklt/n,  71  N.  T.  49S,  it  was  held  by  the 
court  of  appeals  that,  in  the  absence  of  an  express  statutory  pro- 
vision authorizing  it,  a  mechanic's  lien  cannot  be  enforced  against 
the  real  estate  of  a  municipal  corporation  held  for  public  use.  The 
court  said : 

"If  judgment  in  other  actions  cannot  be  enforced  by  the  sale  of  public 
property,  for  the  reason  that  public  exigencies  require  that  such  property 
should  be  exempt  from  seizure  and  sale,  certainly  a  judgment  obtained  under 
the  lien  law,  which  is  the  mere  foreclosure  of  the  notice  which  had  been  pre- 
viously served  and  filed  for  work  done  for  the  benefit  of  the  city,  should  stand 
in  no  better  position.  The  act  in  question  confers  no  special  advantages,  nor 
does  it  give  a  preference  to  a  lien  in  any  such  case,  and  nothing  is  to  be  in- 
tended in  favor  of  an  enactment  which  interferes  with  a  well-established 
principle,  and  changes  a  rule  which  has  long  been  settled.  To  make  such  a 
material  alteration,  the  law  should  be  plain,  explicit,  and  clear,  and  there  is  no 
ground  for  holding  that  it  was  the  intention  of  the  law-makers  to  confer  upon 
a  certain  class  of  creditors  the  right  to  a  lien  upon  property  held  for  public  use 
by  a  municipal  government,  unless  there  is  an  express  provision  to  that  eifect. 
The  statute  does  not  include  such  a  case,  either  in  terms  or  by  necessary  im- 
plication." Darlington  v.  Mayor,  etc.,  SI  N.  Y.  164;  City  of  Chicago  v. 
Hasley,  25  111.  595;  Foster  v.  Fowler,  60  Pa.  St.  27:  Loring  v.  Small,  50 
Iowa,  271:  Bouton  v.  McDonough  Go,,  84  111.  384;  Wilson  v.  Huntingdon 
Co.,  7  Watts  &  S.  197;  Ripley  v.  Gage  Co.,  3  Neb,  397;  Pike  Co,  v.  Nor- 
rington,  82  Ind.  190:  Lowe  v.  Board,  etc.,  94  Ind.  553;  Bunn  v.  North  Mis- 
souri R.  Co.,  24  Mo.  493;  McPheeters  v.  Merlma^c  Bridge  Co.,  28  Mo.  465; 
Poillon  v.  Mayor  of  New  York.  47  N.  Y.  666. 

To  apply  as  a  test  the  principle  declared  by  these  authorities  to 
our  mechanic's  lien  law,  and  the  conclusion  which  we  must  reach 
has  been  thus  expressed  by  Houck,  J. : 

"In  the  mechanic's  lien  law  of  this  state,  there  is  no  provision  to  the  effect 
that  such  a  lien  may  be  acquired  or  enforced  upon  or  against  public  property 
held  for  public  use;  and,  in  the  absence  of  such  a  provision,  we  must  hold, 
in  conformity  with  the  weight  of  authority  elsewhere,  that  such  a  lien  can 
neither  be  acquired  nor  enforced  upon  or  against  such  property  held  for  such 
use,"     Board,  etc.,  v.  O* Conner,  supra. 

This  brings  the  case  under  consideration  within  the  principle  of 
the  case  decided  at  the  last  term,  in  which  it  was  held,  on  the  ground 
of  public  policy,  that  a  mechanic's  lien  will  not  attach  to  a  public 
building  unless  it  appears  by  the  law  that  such  property  was  in- 
tended to  be  included.  Nor  are  authorities  wanting  to  show,  under 
statutes  of  similar  import,  Ijjiat  this  principle  has  been  directly  applied 
to  school  buildings  erected  for  public  school  purposes.  Mr.  Philipps 
says:  "Under  an  ordinary  statute,  a  lien  cannot  be  acquired  for 
work  done  or  material  furnished  towards  the  erection  of  a  public 
school-house,  erected  in  accordance  with  public  law."  Phil.  Mech. 
Liens,  §  179;  citing  Brinckerhoffy.  Board  of  Education,  37  How.  Pr. 
520;   Williams  v.  Controllers,  etc.,  18  Pa.  8t.  275.     And  to  these 
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may  be  added  the  further  later  authorities :  Board  of  Education  v, 
Neidenberger,  78  111.  5S;  Thomas  v.  Board  of  Education,  71  111.  283; 
Quinn  v.  Allen,  85  111.  39;  Charnock  v.  Colfax  Tp.,  61  Iowa,  70;  Fa- 
lout  V.  School  Com'rs,  1  N.  E.  Rep.  389. 

In  support  of  the  position  that  a  lien  can  be  enforced  against  such 
a  building,  the  counsel  for  the  plaintiff  has  cited  two  authorities : 
Morse  v.  School-district  No.  7  Newhery,  3  Allen,  307,  and  Shattell  v. 
Woodtvard,  17  Ind.  225.  In  reply  to  this  it  is  sufficient  to  say  that 
in  the  state  in  which  the  first  case  was  decided  there  was  no  statute 
exempting  such  property  from  execution,  {Gaskill  v.  Dudley,  6  Mete. 
546 ;)  and  in  the  last,  it  has  been  overruled  by  a  later  authority  al- 
ready cited.  From  these  views  it  follows  that  there  was  no  error, 
and  the  decree  must  be  affirmed. 

NOTE. 

In  Wilkinson  v.  Hoffman,  (Wis.)  21  N.  W.  Rep.  816,  it  was  held  that  Rev.  St.  Wis. 
1878,  g  3314.  authorizing  a  mechanic's  lien,  did  not  extend  to  a  building,  or  machinery 
placed  in  a  building,  constituting  a  part  of  the  water-works  of  a  city ;  and  Cole.  C.  J., 
in  delivering  the  opinion  of  ttie  court,  says:  *'  It  has  never  been  understood  that  the 
statutes  giving  a  mechanic's  lien  extended  to  or  could  be  enforced  against  the  building 
and  real  estate  of  a  municipal  corporation  held  for  public  use.  The  considerations 
founded  on  grounds  of  public  policy  and  regard  for  the  objects  of  municipal  govern- 
ment forbid  that  this  clause  [Rev.  St.  3  3314]  should  beheld  to  apply  to  machinery  placed 
in  a  building  constituting  a  part  of  the  city  water- works  as  strongly  as  to  exempt  the 
building  itself.  The  public  inconvenience  which  would  result  from  having  such  ma- 
chinery removed  is  too  obvious  and  ^rave  to  require  any  discussion.  The  comfort, 
health,  safety,  and  property  of  the  citizens  would  be  greatly  endangered  by  allowing 
the  facilities  for  procuring  water  to  be  suspended,  even  for  a  short  period.  In  view  of 
the  serious  consequences  which  would  result  by  allowing  the  lien  to  machinery  tlius 
used,  and  which  more  than  countervail  any  private  advantage,  we  are  inclined  to  hold 
that  the  provision  does  not  apply  in  the  case  before  us.  True,  the  city  has  paid  into  court 
the  price  of  the  boilers ;  but  suppose  it  had  not  done  so,  if  the  lien  is  given,  they  might 
be  removed.  Consequently,  on  grounds  of  public  necessity  and  convenience,  we  must 
hold  that  the  lien  did  not  attach.  The  case  stands  upon  the  same  ground  as  where  ma- 
terial is  furnished  for  a  county  court-house,  jail,  public  school  building,  or  other  public 
buildings,  which  are  held  to  oe  exempt  from  the  operation  of  mechanic's  lien  laws."  . 

A  mechanic  is  not  entitled  to  a  lien  upon  a  county  court-house,  for  work  done  thereon, 
or  material  famished  therefor.    Whiting  v.  Story  Co.,  (Iowa,)  6  N.  W.  Rep.  137. 

In  Board,  etc.,  Parke  Co.  v.  O'Conner,  86  Ind.  531,  it  is  said,  overruling  Shattell  v. 
Woodward,  17  Ind.  225,  that  there  is  no  provision  in  the  mechanic's  lien  law  of  Indiana 
**  to  the  effect  that  such  a  lien  may  be  acquired  or  enforced  upon  or  against  public  prop- 
erty held  for  public  use ;  and  in  the  absence  of  such  a  provision  it  must  be  held,  in  con- 
formity with  the  weight  of  decision  elsewhere,  that  such  a  lien  can  neither  be  acquired 
nor  enforced  upon  or  against  such  property  held  for  public  use."  See,  also.  Board, 
etc.,  Pike  Co.  v.  Norrington,  82  Ind.  190 ;  Lowe  v.  Board,  etc.,  Howard  Co.,  94  Ind.  653 ; 
and  Falout  v.  Board  of  School  Com'rs,  (Ind.)  1  N.  K.  Rep.  389. 

The  principle  laid  down  in  the  above  cases  is  in  accord  with  the  law  as  decided  in 
Fennsvlvania.  Foster  v.  Fowler,  60  Pa.  St.  27 ;  Wilson  v.  Commissioners,  7  Watts  &  S. 
197;  Williams  v.  Controllers,  etc.,  18  Pa.  St.  275;  New  York.  Brinckerhoff  v.  Board 
of  Education,  37  How.  Pr.  520 ;  Poillon  v.  Mayor  of  New  York,  47  N.  Y.  666 ;  Leonard 
v.  City  of  Brooklyn,  71  N.  Y.  498 ;  Iowa,  Charnock  v.  Colfax  Tp.,  51  Iowa,  70 ;  Loring 
v.  Small,  50  Iowa,  271 ;  Lewis  v.  Chickasaw  Co.,  Id.  235 ;  Illinois,  Board  of  Education 
V.  Neidenberger.  78  111.  58 ;  Bouton  v.  McDonough  Co.,  84  111.  396 ;  and  Missouri,  State 
V.  Tiedermann,  10  Fed.  Rep.  20.  See,  also,  Frank  y.  Chosen  Freehqlders,  39  K.  J.  Law, 
347. 
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SUPREME  COURT  OF  NEVAT^A. 
(19  NefT.  299) 

Adams,  Adm'r,  etc.,  v.  Smith. 
Filed  March  80, 1886. 

Ck)MPi.AiNT— Recovery  Back  op  Money  Paid — Allegations— EvroENCB. 

If  a  man  pays  money  in  satisfaction  of  a  claim,  in  order  to  recover  it  back 
he  must  allege  facts  justifying  such  recovery,  and  if  the  facts  are  denied  he 
must  prove  them.  If  he  relies  upon  deception  and  fraud,  he  must  allege  them. 
If  he  alleges  simply  that  he  paid  a  sum  of  mone^r,  and  asks  that  he  may  re- 
cover it  back  -without  showing  any  good  reason  iu  law  why  it  should  be  re- 
turned to  him,  he  states  no  cause  of  action. 

Eesponse  to  petition  for  rehearing  filed  on  behalf  of  plaintiff.     The 
original  opinion  is  reported  in  9  Pac.  Rep.  837. 
M.  C.  Tild^n  and  W.  E.  F.  Deal,  for  plaintiff. 

Leonabd,  J.  Although  admitting  that  it  is  in  the  power  of  this 
coart  to  modify  a  judgment  upon  grounds  not  taken  by  counsel,  and 
that  it  is  its  duty  to  decide  cases  according  to  law,  '*no  matter  what 
may  be  the  argument  of  counsel,"  it  is  asserted  in  the  petition  for  a 
rehearing  that  "appellant  did  not  advance  or  maintain  the  proposi- 
tion in  this  court  that  he  had  the  right  to  receive  payment  of  the 
$800  note  without  proving  his  claim  against  the  estate  as  required 
by  law."  Although  what  we  said  upon  this  point  was  stated  in  an- 
swer to  appellant's  claim  that  the  acts  of  U.  Smith  could  not  be  rat- 
ified because  they  were  unlawful,  still  counsel  is  mistaken.  See  ap- 
pellant's brief,  page  36,  and  his  brief  in  reply,  page  2 ;  respondent's 
brief,  pages  28,  33,  34. 

It  is  also  claimed  that  this  question  was  not  considered  or  discussed 
in  the  court  below.  The  arguments  of  counsel  are  not  before  us,  but 
the  instructions  given  and  refused  are.  By  respondent's  instructions 
the  jury  were  told  that  appellant  was  never  a  creditor  of  said  es- 
tate, and  that  they  had  no  right  to  make  any  deduction  from  the 
amount  of  rents  collected  by  U.  Smith  for  or  on  account  of  any  debt 
which  Adams  owed  appellant;  that  if  they  found  for  plaintiff  they 
must  leave  entirely  out  of  consideration  any  debt  due  from  Adams  to 
appellant,  as  the  plaintiff  herself  hud  no  right  to  pay  such  debt ;  that 
they  were  only  to  determine — First,  what  sum,  if  any,  U.  Smith  col- 
lected ;  second^  what  sum  U.  Smith  paid  for  ground  rents  or  other  mat- 
ters  which  respondent  had  the  right  to  pay;  and,  third,  if  they  found 
that  U.  Smith  collected  anything  above  such  payments,  it  was  their 
duty  to  find  a  verdict  for  respondent  for  such  sums.  Those  instruc- 
tions involved  appellant's  right  to  receive  as  well  as  respondent's 
right  to  pay.  Besides,  the  court  refused  to  instruct  the  jury  that  ap- 
pellant was  entitled  to  retain  the  amount  of  the  $800  note.  It  is  true 
^>'at  appellant  did  not,  so  far  as  the  record  shows,  except  to  the  court's 
v.lOp.no.6— 23 
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refusal  to  give  his  instructions,  but  the  instruction  just  referred  to 
shows  appellant's  theory  in  relation  to  respondent's  right  to  recover 
the  amount  of  the  note. 

The  conclusion  arrived  at,  that  respondent  could  not  recover  the 
amount  of  the  $800  note,  is  attacked  as  unsound,  because — First, 
it  is  inconsistent  with  the  pleadings ;  second,  because  there  was  no 
proof  that  the  note  had  not  been  paid,  and  the  burden  was  upon  ap- 
pellant to  show  that  fact ;  third,  because  the  record  does  not  show 
that  respondent  paid  the  note  voluntarily,  but  that,  on  the  contrary, 
it  shows  the  power  of  attorney  to  collect  rents,  and  apply  them  to 
such  payment,  was  fraudulently  obtained;  that  the  statement  on 
motion  for  a  new  trial  does  not  specify  that  the  verdict  is  not  sus- 
tained by  the  evidence,  for  the  reason  that  the  atoount  due  appellant 
should  have  been  deducted  from  the  rents  collected;  and  that  the  re- 
sult is  the  same  as  though  no  statement  had  been  filed.  Before  re- 
spondent could  recover  the  amount  of  rents  collected  and  paid  in  sat- 
isfaction of  the  $800  note,  she  was  obliged  to  plead  and  prove  facts 
entitling  her  to  receive  it  back.  The  power  of  attorney,  and  the  col- 
lection of  rents  thereunder  to  the  extent  of  the  indebtedness,  amounted 
to  payment  of  the  note.  The  result  was  precisely  the  same  as  though 
she  had  taken  the  amount  claimed  from  moneys  belonging  to  the  es- 
tate, and  paid  it  to  U.  Smith  in  satisfaction  of  appellant's  demand. 
The  amended  complaint,  then,  shows  that  she  paid  the  claim.  If,  in 
a  legal  sense,  the  payment  was  voluntary,  and  especially  if  she  did 
not  act  under  a  misapprehension  of  facts,  and  was  not  deceived  by 
representations  of  U.  Smith  which  were  untrue,  and  which  he  had 
no  right  to  make,  and  if  the  note  was  unpaid,  then  she  could  not  re- 
cover to  the  extent  of  the  sum  due  thereon.  If  a  man  pays  money 
in  satisfaction  of  a  claim,  in  order  to  recover  it  back,  he  must  allege 
facts  justifying  such  recovery,  and  if  the  facts  are  denied,  he  must 
prove  them.  If  he  relies  upon  deception  and  fraud,  he  must  allege 
them.  If  he  relies  upon  prior  payment,  he  must  allege  that.  If  he 
alleges  simply  that  he  paid  a  sum  of  money,  and  asks  that  he  may 
recover  it  back,  without  showing  any  good  reason  in  law  why  it 
should  be  returned  to  him,  he  states  no  cause  of  action. 

Let  us  test  the  complaint  in  this  case  by  these  principles.  It  is 
alleged  that  respondent  was  induced  to  give  the  power  of  attorney  by 
reason  of  appellant's  pretension  that  be  owned  and  held  a  note  and 
mortgage  of  $800  against  the  estate.  Appellant  had  the  right  to 
make  the  pretension  stated  if  it  was  true.  But  it  is  also  alleged  that 
'*said  pretended  claim  and  demand  was  and  is  utterly  false  and 
fraudulent,  but  plaintiff,  at  the  time  she  executed  said  instrument, 
in  consequence  of  the  representations  of  defendant,  believed  said 
claim  and  demand  to  be  just  and  true."  The  allegation  that  "said 
claim  and  demand  was  utterly  false  and  fraudulent"  was  only  a  con- 
clusion of  law  arising  from  the  fact  of  prior  payment,  if  it  bad  been 
made.    If  prior  payment,  and  ignorance  of  the  fact,  had  been  al- 
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leged,  a  failure  to  deny  would  have  been  an  admission  entitling  re- 
spondent to  recover.  But  appellant  was  not  required  to  deny  the 
legal  conclusion  arising  from  facts  not  stated,  and  failure  to  deny  was 
not  an  admission  that  his  claim  was  false  or  fraudulent;  that  is  to 
say,  that  it  had  been  paid. 

Much  is  said  in  the  petition  for  rehearing  about  appellant's  denial 
in  his  answer  "that  he  ever  pretended  to  own  or  hold  any  claim  what- 
ever against  Adams  or  his  estate  at  the  time  of  his  death,  or  at  any 
other  time."  That  denial  was  inserted  upon  the  theory  that  U. 
Smith  was  not  his  agent  in  the  premises,  and  that  he  was  not  respon- 
sible for  anything  done  by  U.  Smith.  It  was  not,  nor  was  it  intended 
to  be,  an  admission  that  the  f  800  note  had  been  paid  prior  to  the 
giving  of  the  power  of  attorney.  But  in  an  amendment  to  his  answer 
appellant  alleges  that,  at  the  date  of  the  note,  his  brother,  U.  Smith, 
had  in  his  possession  the  sum  of  $800  of  appellant's  money,  which 
U.  Smith  loaned  to  Adams  for  and  on  behalf  of,  and  as  the  money 
and  property  of,  appellant,  and  took  therefor  a  promissory  note,  and, 
as  a  chattel  mortgage  to  secure  the  same,  received  an  absolute  as- 
signment of  a  leasehold  interest  in  property  described ;  that  no  part 
of  said  $800,  or  the  interest  thereon  had  ever  been  paid  as  provided 
in  said  promissory  note  and  assignment;  that  on  March  12,  1879, 
all  the  conditions,  covenants,  and  agreements  contained  in  said  prom- 
issory note  and  assignment  were  broken,  and  said  assignment  became 
absolute,  and  the  title  to  said  leasehold  interest  vested  absolutely  in 
appellant.  It  is  said  that  appellant's  allegation  touching  the  non- 
payment of  the  note  was  inserted. for  the  purpose  of  asserting  title 
in  himself.  That  was  probably  his  primary  object,  though  it  may 
not  have  been  the  only  one.  But,  whatever  the  truth  may  be  as  to 
his  reasons  for  alleging  non-payment,  the  fact  remains  that  he  did 
allege  it,  and  it  shows,  at  least,  that  he  did  not  intend  to  admit  that 
the  note  had  been  paid,  and  consequently  that  the  claim  was  false 
and  fraudulent. 

Appellant  denied  that  any  claim  which  he  ever  pretended  to  own 
or  hold  against  Adams,  or  his  estate,  or  respondent,  or  any  claim  or 
equity  pretended  by  any  one  else  to  be  held  or  owned  by  appellant 
against  Adams  or  his  estate,  was  in  any  manner  false  or  fraudulent. 
If  we  admit  that  the  criticisms  of  counsel  for  respondent  concerning 
these  denials  are  just,  still  the  answer  is  that  any  denial  was  entirely 
gratuitous.  None  was  required,  for  the  reasons  before  stated,  and 
the  burden  was  still  upon  respondent  to  show  herself  entitled  to  re- 
cover the  $800  paid.  It  was  not  claimed  that  appellant's  demand 
was  false  or  fraudulent  unless  the  note  had  been  paid  prior  to  the 
death  of  Adams.  Bespondent  admitted  that  Adams  received  the 
$800,  and  gave  his  note  and  mortgage.  It  was  not  claimed  that 
anythiqg  had  been  paid  since  the  death  of  Adams.  There  was  not 
the  slightest  evidence  tending  to  show  payment,  except  from  rents 
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collected  under  the  power  of  attorney.  .  The  only  evidence  intended  to 
prove  payment  otherwise  was  this,  ip  respondent's  testimony :  "When 
I  gave  Smith  the  power  of  attorney,  I  supposed  that  the  $800  note 
was  still  unpaid,  but  I  have  since  thought  and  now  believe  that  the 
whole,  or  nearly  the  whole,  of  it  was  paid  before  my  husband  died." 
But  not  one  fact  did  she  state  justifying  her  belief.  On  the  contrary, 
it  was  in  evidence  that  the*  note  and  mortgage  were  in  the  hands  of 
0.  Smith  at  the  date  of  the  power  of  attorney,  subsequent  to  the  death 
of  Adams.  They  were  in  the  same  hands  as  late  as  March,  1882, 
at  the  time  of  the  trial  on  appeal  in  the  First  district  court.  The 
note  aud  mortgage  were  presented  in  court  at  that  time,  and  tbereis 
no  proof  that  any  payment  had  been  indorsed  thereon.  If  payments 
appeared,  the  fact  codld  have  been  shown.  In  an  action  upon  a 
promissory  note,  failure  to  pay  must  be  alleged;  but,  so  far  as  proof 
is  concerned,  possession  of  the  note  is  sufficient,  prima  facie^  to  sus- 
tain the  allegation,  (Frisch  v.  Caler,  21  Cal.  74;)  and,  although  it 
was  upon  respondent  to  prove  payment,  yet  the  facts  above  stated 
showed,  prima  faciei  that  payment  was  not  made  prior  to  the  death 
of  Adams.  And  were  we  wrong  in  saying  that,  in  a  legal  sense,  re- 
spondent paid  the  note  voluntarily  ?  In  the  first  place,  the  idea  that 
the  payment  was  not  voluntary  Qnds  no  support  in  the  complaint. 
Of  course,  ignorance  of  the  law  on  the  part  of  respondent  is  no  excuse, 
and  the  only  thing  charged  against  appellant  is  that  respondent  was 
induced  to  give  the  power  of  attorney,  or  pay  the  note,  by  the  pre- 
tense that  it  had  not  been  paid.  Then,  certainly,  until  she  alleges 
that  it  was  paid  otherwise  than  from  the  rents,  there  is  no  allegation 
of  a  false  inducement.  The  principal  evidence  upon  this  point  was 
given  by  respondent  herself.    She  said: 

"I  am  acquainted  with  Dr.  U.  Smith.  After  my  husband  died  U.  Smith 
came  to  my  iiouse  every  day  and  wanted  me  to  be  appointed  administratrix 
of  my  husband's  estate.  He  told  me  tliat  my  husband  was  indebted  to  his 
brother,  Cyrus  Smith,  in  the  sum  of  $800,  and  that  Cyrus  Smith  had  a  mort- 
gage on  the  B-street  house  for  that  amount.  After  I  was  appointed  adminis- 
tratrix, he  urged  me  to  give,  him  a  power  of  attorney  to  collects  the  rents 
from  the  B-street  house,  until  he  got  money  enough  out  of  it  to  pay  off  his 
brother's  claim,  and  then  he  said  he  would  return  it  back  to  me,  and  I  did 
give  him  the  power  of  attorney  to  collect  the  rents." 

He  had  a  perfect  right  to  do  all  that,  and  say  what  he  did,  if  the 
note  was  unpaid.  He  did  pot  have  the  right  to  retain  the  power  of 
attorney  and  collect  rents  after  the  note  had  been  satisfied;  hence 
the  judgment  against  appellant. 

Bespondent  was  then  shown  the  power  of  attorney,  and  asked  by 
her  counsel:  **What  representation,  if  any,  did  U.  Smith  make  to 
you  to  get  the  power  of  attorney?  What  did  he  say?"  Appellant's 
objections  to  this  question  were  overruled,  and  witness  answered : 

'*He  told  me  he  was  a  good  man;  that  he  was  a  smart  business  man,  and 
unders^od  the  law,  aud  that  he  could  not  collect  the  rents  very  well  from  the 
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tenants;  that  he  had  no  interest  in  the  business  except  to  collect-  the  money 
for  his  brother,  Cyrus,  and  that  his  brother  was  a  wealthy  mAn,  and  that 
when  he  got  money  enough  out  of  the  estate  to  pay  off  his  brother's  claim  he 
would  give  it  back  to  me.  I  believed  what  U.  Smith  told  me.  I  had  confi- 
dence in  Idm,  and,  as  I  had  my  little  children  to  take  care  of, — the  youngest 
then  was  only  about  four  months  o]d,-^I  was  glad  to  have  him  attend  to  the 
business,  Mr.  Tuska  was  my  lawyer  when  I  was  appointed  administratrix, 
and  attended  to  that  business  for  me;  and  Dr.  U.  Smith  went  to  Mr.  Tuska, 
and  got  him  to  write  that  power  of  attorney,  and  U.  Smith  sent  it  down  to 
my  house  to  me  by  my  brotiier,  with  word  that  Mr.  Tuska  had  drawn  it,  and 
that  it  was  all  right,  and  for  me  to  sign  it,  and  I  did  so.  I  signed  it  witlv- 
out  reading  it,  because  I  supposed  it  was  all  right,  and  my  brother  took  it 
back  and  gave  it  to  Dr.  U.  Smith." 

The  power  of  attorney,  given  January  15,  1880,  remained  unre- 
voked until  December  1,  1881,  and  in  the  revocation,  respondent 
stated  that  she  then  annulled  and  made  void  the  power  of  attorney 
made  by  her  in  writing  and  bearing  date  the  fifteenth  day  of  Janu- 
ary, 18b0,  wherein  she  "did  make,  constitute,  and  appoint  U.  Smith 
her  true  and  lawful  attorney  for  the  purpose  and  with  the  power 
therein  set  forth."  Aside  from  the  presumption  that  respondent  knew 
the  law,  that  is  to  say,  that  she  had  no  right  to  pay  the  note  except 
as  provided  by  the  statute,  she  did  not  state  that  she  was  in  fact  ig- 
norant of  the  statutory  provisions,  or  that  U.  Smith  deceived  her  in 
this  regard;  but,  on  the  contrary,  she  was  ''glad  to  have  him  attend 
to  the  business." 

In  our  opinion  we  stated,  in  this  connection,  that  "she  acted  ac- 
cording to  the  advice  of  her  counsel  in  executing  the  power  of  attor- 
ney." We  had  reason  to  suppose  this  fact  was  conceded.  It  cer- 
tainly was  important.  Counsel  for  appellant  stated  it  in  his  brief, 
in  this  language: 

"Plaintiff,  in  her  complaint,  seeks  to  excuse  her  own  illegal  act  and  con- 
tract, and  to  justify  the  bringing  and  maintenance  of  this  action,  by  plead- 
ing her  ignorance  of  the  law,  and  want  of  legal  advice.  The  proofs  show 
that  plaintiff  acted  advisedly,  upon  the  advice  of  counsel,  and  with  full 
knowledge  of  all  the  facts.  No  new  fact  has  come  to  her  knowledge  since 
the  execution  of  the  power  of  attorney.  But  ignorance  of  the  law  or  bad  ad- 
vice of  counsel  is  no  ground  for  relief  against  the  consequences  of  her  own 
illegal  act  and  contract." 

This  statement,  that  respondent  acted  advisedly,  upon  the  advice 
of  counsel,  is  in  no  manner  attempted  to  be  denied  by  counsel  for 
respondent  in  their  lengthy  and  able  brief,  although  their  attention 
was  called  to  the  pages  of  the  transcript  sustaining  it.  But  the  ev- 
idence does  show  the  fact  to  be  as  stated.  Bespondent  testified: 
"Mr.  Tuska  was  my  lawyer  when  I  was  appointed  administratrix,  and 
attended  to  that  business  for  me;"  and  U.  Smith  stated  that  "said 
power  of  attorney  was  written  by  Wal.  J.  Tuska,  the  acting  attorney 
for  said  estate,  on  or  about  January  15,  1880."  With  this  evidence 
only  before  us,  it  is  preposterous  to  ask  us  to  declare  that  Mr.  Tuska 
was  not  the  attorney  of  respondent^  but  was  the  attorney  of  U* 
Smith. 
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Finally,  if  it  be  conceded  that  appellant  cannot  avail  himself  of  the 
fact  that  the  verdict  and  judgment  are  not  sustained  by  the  evidence, 
for  the  reason  that,  in  the  statement,  it  is  not  specified  that  the  amount 
due  appellant  should  be  deducted  from  the  amount  of  rents  collected, 
still  he  would  be  entitled  to  have  that  sum  deducted  from  the  judg- 
ment, or  a  new  trial,  by  reason  of  the  instructiona  of  the  court  ex- 
cepted to  and  specified  in  the  assignments  of  error,  wherein  the  jury 
were  charged  not  to  deduct  from  the  rents  any  sum  on  account  of  any 
debt  which  Adams  owed  defendant.     Rehearing  denied. 
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SUPREME  COURT  OF  ARIZONA. 

(2  Ariz.  69) 

Territory  v,  Davis. 
Filed  March  18,  1886. 

1.  Jurors— (Qualification  of. 

The  opinion  of  a  juror  which  does  not  seem  to  be  founded  on  any  evidence, 
and  which  is  no  more  than  a  mere  impression,  based  on  rumor  and  newspaper 
statements,  does  not  disqualify  a  juror. 

3.  Criminal  Ijaw— Continuance— Refusal  to  Grant,  may  be  Ground  for 

Error. 

Where  a  cause  is  tried,  and  the  jury  disagree,  and  defendant  is  put  upon  his 
trial  again  at  the  same  term,  to  refuse  a  continuance  asked  for  on  the  ground 
of  the  absence  of  a  material  witness  who  was  present  at  the  trial,^  and  who, 
without  defendant's  knowledge  or  consent,  went  out  of  the  territory,  and 
could  not  be  reached  by  subpoena,  is  error. 
8.  Evidence— Res  Gest^— Declarations  of  Deceased. 

Statements  made  by  deceased  two  or  three  minutes  after  he  was  shot,  and 
in  presence  of  some  of  the  eye-witnesses  of  the  affair,  as  to  how  it  occurred, 
are  part  of  the  res  gestce,  and  are  admissible  in  evidence. 

4.  Criminal  Law— iNToxidATiNO  Liquors— Evidence  op  Use  op.  when  Admis- 

8IBLB. 

It  is  competent  to  show  that  a  defendant  charged  with  murder  had,  by  a 
long  and  continuous  use  of  intoxicating  liquors,  weakened  his  mind  to  a  state 
of  insanity. 
6.  Same- Insanity. 

It  is  as  competent  to  show  a  condition  of  insanity  produced  by  excessive 
drinking  as  from  any  other  cause. 

6.  Same — Delirium  Tremens. 

It  is  competent  to  show  that  the  defendant  so  charged  was,  at  the  time,  suf- 
fering from  an  attack  of  mania  a  potu. 

7.  Same— Trial— Remarks  by  Court. 

It  is  error  for  the  trial  judge,  while  competent  testimony  is  being  offered, 
to  remark  that  such  testimony  is  of  no  importance  at  all,  and  can  effect  noth- 
ing on  behalf  of  defendant. 

8.  Same— Drunkenness. 

If  a  defendant  so  charged  was  laboring  under  the  effects  of  former  excessive 
drinking,  to  the  extent  of  insanity,  it  need  not  appear  that  he  was  drunk  at 
the  time  of  the  homicide.^ 

9.  Evidence— Experts  on  Insanity. 

It  is  competent  for  any  physician  who  knows  the  defendant  to  testify  as  to 
any  injury  he  knows  of,  and  to  give  his  opinion  as  to  the  probable  mental 
effect  of  the  excessive  use  of  intoxicating  liquors  by  defendant,  even  though 
he  may  not  have  had  especial  experience  with  the  insane. 

10.  Witness- Cross-Examination. 

Where  a  defendant  charged  with  crime  voluntarily  goes  upon  the  wtrness 
stand  as  a  general  witness  to  the  transaction,  he  may  be  cross-examined,  as 
any  other  witness,  and  may  be  asked  what  he  thought  and  intended  at  the 
time. 

Appeal  from  Cochise  coanty.     The  opinion  saffioiently  states  the 
facts. 

Ooodrich  dt  Smith,  for  appellant. 

Clark  Churchill,  Atty.  Gen.,  for  appellee. 

>8ee  note  at  end  of  case. 
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Shields,  G.  J.  The  defendant  in  this  case,  on  the  eighth  day  of 
June,  1885,  at  a  session  of  the  district  court  in  and  for  the  county  of 
Cochise,  was  convicted  of  the  crime  of  murder  in  the  first  degree,  the 
jury  affixing  thereto  the  death  penalty.  He  brings  the  case  to  this 
court,  alleging  various  errors  both  in  the  admission  and  exclusion  of 
testimony,  and  in  the  charge  of  the  court.  It  is  not  deemed  necessary 
to  a  disposition  of  the  case  to  go  into  any  very  full  or  detailed  state- 
ment of  the  testimony  therein,  or  the  facts  as  disclosed  by  the  testi- 
mony. It  is  sufficient  to  say  that  on  the  seventeenth  day  of  January, 
1885,  the  defendant  shot  and  killed  one  Matthew  Alexander,  in  the 
town  of  Tombstone.  The  shooting  occurred  upon  the  street  bn  the 
morning  of  the  day  last  mentioned.  The  theory  of  the  prosecution 
was  that  the  killing  was  wholly  without  excuse  or  justification,  and 
that  the  defendant  was  guilty  of  murder  in  the  first  degree.  Upon 
the  trial  the  defense  was  rested  upon  two  grounds:  Firsts  that  the 
killing  was  done  in  self-defense;  second,  that  the  defendant  was  in 
such  a  state  of  mind,  produced  by  a  continuous  and  excessive  use  of 
spirituous  liquors,  as  not  to  be  in  a  condition  to  know  what  he  was 
doing  or  to  be  responsible  for  his  acts.  It  is  claimed  that  there  are 
certain  errors  applicable  to  the  case  in  general,  and  others  bearing 
more  directly  upon  the  defense  of  insanity,  that  it  is  our  duty  to  con- 
sider. Some  of  these  it  would  be  unnecessary  to  notice  were  it  not 
that  the  case  must  go  back  for  a  new  trial,  and  it  is  proper  we  should 
indicate  our  views  on  them. 

The  assignments  of  error,  when  grouped,  present  the  following 
questions :  Firsty  were  challenges  to  certain  jurors  by  the  accused 
improperly  overruled?  Second,  was  there  an  abuse  of  discretion  on 
the  part  of  the  district  court  in  declining  and  refusing  to  continue  the 
cause?  Third,  should  the  testimony  offered  by  the  defendant,  as  to 
the  efifect  upon  his  mind  of  his  habits  of  intoxication,  have  been  re- 
ceived. Fourth,  was  there  error  in  the  instructions  given?  These 
questions  will  be  considered  in  their  order. 

1.  As  to  the  jurors.  E.  D.  Waffle  was  called  as  a  juror,  and,  ques- 
tioned by  the  defendant's  counsel,  testified  in  substance  that  he  was 
in  Tombstone  the  day  of  the  shooting,  and  heard  of  that  fact,  and 
that  he  had  some  opinion  as  to  the  guilt  or  innocence  of  the  defend- 
ant; and,  in  reply  to  questions,  he  stated  that  the  opinion  he  had 
was  not  a  fixed  or  unalterable  one;  that,  notwithstanding  such  opin- 
ion, he  could  sit  on  the  jury  and  give  the  defendant  a  fair  and  impar- 
tial trial;  that  he  would  decide  the  cause  upon  the  testimony  given, 
and  not  upon  his  former  opinion  or  impression;  and,  further,  that 
the  opinion  which  he  had  formed  Was  one  that  would  be  changed  by 
the  testimony  of  witnesses  upon  the  stand.  We  think  the  juror  was 
entirely  competent  to  sit  in  the  case.  The  opinion  of  the  juror  did 
not  seem  to  be  founded  on  any  evidence  at  all,  and  was  nothing  more 
than  a  mere  impression  based  upon  what  he  had  heard  in  the  street  or 
read  in  the  newspapers.     Such  an  opinion  can  never  be  held  to  dis- 
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qualify  a  juror  at  the  present  day.  Staup  v.  Com.,  74  Pa.  St.  458; 
Reynolds  V.  U.  S.,  98  U.  S.  145.  In  this  latter  case  the  question  is 
quite  fully  discussed,  and  the  rule  laid  down,  which  we  adopt  as  the 
law  applicable  to  this  territory  upon  this  subject. 

2.  As  to  the  error  alleged  in  not  continuing  or  postponing  the  trial 
upon  the  application  of  the  defendant.  The  record  discloses  that  the 
defendant  was  put  upon  bis  trial  on  the  twenty-eighth  day  of  May, 
1S85;  that  the  jury  disagreed;  and  that  during  the  same  term,  and 
on  the  eighth  day  of  June  succeeding,  he  was  placed  upon  trial  again, 
in  which  trial  a  conviction  was  had.  The  defendant  in  due  time  filed 
an  afiQdavit,  setting  forth  the  absence  of  a  material  witness,  and  set 
out  at  great  length  what  he  expected  to  prove  by  such  witness.  The 
affidavit  in  substance  alleged  that  the  witness  was  present  at  the 
first  trial  of  the  cause,  and  gave  testimony  therein ;  that,  after  he  had 
so  testified,  he  left  the  territory  and  went  to  New  Mexico  to  attend  to 
business  there ;  that,  immediately  upon  the  court  setting  down  the 
cause  for  trial  the  second  time,  the  defendant  procured  a  subpoena 
to  be  issued,  and  made  every  proper  and  possible  exertion  to  secure 
the  attendance  of  the*  absent  witness,  but  that  it  was  impossible  to 
reach  him,  or  to  have  him  at  the  trial;  and  setting  up  the  circum- 
stances attending  his  departure,  and  the  fact  that  the  defendant  would 
have  him  present  at  the  next  succeeding  term  of  court.  The  affida- 
vit then  proceeds  and  sets  out  at  considerable  length  the  facts  the  de- 
fendant expected  to  prove  and  would  prove  by  the  absent  witness; 
among  others,  that  upon  the  night  before  the  shooting  the  deceased 
came  to  the  house  where  the  defendant  was  stopping,  and  attempted  to 
break  into  the  house,  and  made  threats  against  the  defendant,  among 
others,  that  he  would  take  his  life;  and,  further,  that  the  defendant, 
from  the  excessive  use  of  spirituous  liquors,  was  mentally  incapaci- 
tated and  weakened  to  such  a  degree  as  not  to  fully  understand  or  be 
responsible  for  his  acts  or  conduct.  It  was  made  to  appear  that  the 
trial  court  had  informed  counsel  for  defendant  that  the  defendant 
would  not  be  put  upon  trial  again  during  the  then  present  term,  and 
also  that  one  of  the  counsel  for  defendant  who  took  an  active  and 
leading  part  in  the  first  trial  had  become  sick  and  confined  to  his  bed 
at  the  time  the  case  was  set  for  trial  the  second  time.  These  facts  so 
shown  we- think  entitled  the  defendant  to  a  postponement  of  the  trial, 
and  the  refusal. of  the  trial  court  to  continue  the  cause,  under  the  cir- 
cumstances,was  such  an  abuseof  discretion  as  authorizes  this  court  to 
review  the  same  and  his  action  therein.  The  motion  for  a  new  trial, 
based  on  this  refusal,  should  have  been  granted.  We  do  not  propose  by 
this  to  interfere  with  the  settled  doctrine  that  the  right  and  power  to 
grant  continuances  is  lodged  with  the  trial  judge,  but  this  principle 
is  subordinate  to  and  controlled  by  that  other  principle  that,  where 
the  trial  judge  has  been  guilty  of  an  abuse  of  discretion  in  declining 
or  refusing  to  postpone  or  continue  a  cause,  this  court,  if  satisfied  of 
that  fact,  may  review  his  action,  and  grant  a  new  trial.     Churchill  v. 
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Alpena  Circuit  Judge,  64  Mich  100;  S.  C.  23  N.  W.  Rep.  211.  Be- 
sides,  the  statute  of  this  territory  makes  this  refusal  a  ground  of  error 
in  the  supreme  court.  See  Comp.  Laws,  p.  462,  §  2785,  par.  2, 
which  provides  in  substance  that  an  appeal  may  be  taken  to  the  su- 
preme court  from  any  order  of  the  district  court  granting  or  refusing 
a  new  trial,  or  which  affects  a  substantial  right  in  an  action  or  spe- 
cial proceeding. 

3.  The  testimony  shows  that,  shortly  after  the  deceased  was  shot, 
and  within  two  or  three  minutes  thereafter,  he  was  carried  to  a  drug- 
store a  few  feet  from  where  he  was  shot,  and  instantly  -made  a  state- 
ment to  the  effect  that  the  defendant  called  to  him  to  get  down  on  his 
knees,  and  that  on  his  refusal  to  do  so  the  defendant  shot  him.  This 
testimony  was  objected  to  as  incompetent  and  hearsay,  but  admitted 
by  the  court.  We  think  the  testimony  was  clearly  competent  and  ad- 
missible. It  was  clearly  part  of  the  res  gestcB  and  admissible.  Hurd 
V.  People,  25  Mich.  405.  In  Harriman  v.  Stowe,  57  Mo.  93,  it  is  held 
that  where  an  accident  happens,  and  the  injured  party  declares  to 
the  physician,  called  soon  after  the  accident,  how  it  happened,  such 
statement  is  admissible  in  evidence.  In  Com,  v.  McPike,  3  Cush. 
181,  it  is  held  that,  where  a  person  immediately  escaping  from  an 
assault  declares  who  did  it,  such  declaration  may  be  received  in  evi- 
dence. So  the  declaration  of  the  party  assaulted,  made  immedi- 
ately after  the  assault,  showing  the  character  of  the  impression  made 
at  the  time  on  his  mind  in  regard  to  the  nature  of  the  attack,  is  ad- 
missible. Monday  v.  State,  32  Ga.  672.  In  the  present  case  the 
testimony  shows  that  the  statements  proved  were  made  to  persons 
who  were  eye-witnesses  of  the  transaction  itself  and  the  shooting,  and 
within  two  or  three  minutes  after  the  shot  was  fired.  We  think  the 
statement  clearly  admissible. 

4.  The  defendant  alleges  error  with  reference  to  the  admission  of 
testimony  as  to  the  effect  upon  his  mind  of  the  continuous  use  of  in- 
toxicating liquors.  The  defendant  offered  testimony  tending  to  show 
that  from  a  continuous  use  of  ardent  spirits  his  mind  had  become 
weakened,  and  that  he  was  suffering,  at  the  time,  from  an  attack  of 
delirium  tremens  or  alcoholism.  Both  legal  and  medical  writers  rec- 
ognize the  fact  that  a  continuous  and  excessive  use  of  ardent  liquors 
may  result  in  such  a  state  of  insanity  as  to  relieve  from  criminal  re- 
sponsibility for  acts  done  while  in  a  condition  of  mind  produced  and 
caused  by  such  excessive  drinking.  It  is  very  different  from  acts  pro- 
duced in  a  state  of  ordinary  intoxication,  and  must  be  governed  by 
wholly  different  rules  and  principles.  The  trials  of  causes,  as  re- 
ported, show  that  there  is  no  species  of  insanity  in  which  the  mind  is 
so  completely  filled  with  hallucinations  as  that  produced  by  this  means. 
In  the  case  before  us  the  defendant  claims'  that  certain  proof  offered 
by  him  bearing  upon  this  point  was  improperly  excluded.  It  is  said 
by  the  attorney  general,  in  reply  to  this,  that  although  in  the  begin- 
ning the  trial  judge  expressed  the  opinion  that  such  proof  was  not 
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competent,  that  still  the  question  was  gone  into  fully  by  the  witnesses 
for  the  defendant,  who  answered  such  questions  as  were  put  to  them 
on  that  subject.  We  think  from  an  examination  of  the  record  that 
this  is  so;  but  we  find,  further,  that  the  whole  effect  of  this  testimony 
was  destroyed  by  the  remarks  of  the  district  judge  throughout  the 
trial,  to  the  efifect  that  such  testimony  was  of  no  importance  at  all, 
and  could  effect  nothing  on  behalf  of  the  defendant,  unless  it  could 
be  showia  that  he  was  in  an  actual  state  of  intoxication;  in  other 
words,  that  he  was  drunk  at  the  time  of  the  shooting.  We  are  of 
opinion  that  this  was  an  error  equally  as  prejudicial  to  the  rights  of 
the  defendant  as  if  the  judge  had  in  the  first  instance  excluded  the 
testimony  of  the  defendant  bearing  upon  this  point.  There  was  no 
pretense  that  the  defendant  was  actually  drunk  at  the  time  of  the 
shooting,  nor  was  it  necessary  that  there  should  be.  The  result  of 
an  examination  of  the  criminal  cases  where  this  defense  was  made, 
as  well  as  an  examination  of  the  medical  authorities  upon  the  sub- 
ject, show  that  acts  of  violence  on  the  part  of  the  victim  of  this  un- 
fortunate habit  of  alcoholism  are  often  committed  while  he  is  recov- 
ering from  his  debauch.  We  do  not,  however,  intimate  that  the  facts 
in  this  ease  were  such  as  to  show  the  defendant  in  that  condition  of 
mind  as  not  to  be  responsible  for  his  acts,  but  we  think  he  was  clearly 
entitled  to  have  all  the  facts  and  circumstances  bearing  upon  his  con- 
dition of  mind  fairly  submitted  to  the  jury,  who  must,  under  ail  these 
facts  and  circumstances,  determine  whether  or  not  he  was  responsi- 
ble for  what  he  did.  This  sort  of  testimony  was  for  the  considera- 
tion of  the  jury,  and  with  a  view  of  enahMng  them  to  determine  the 
condition  of  the  mind  of  the  defendant  at  the  time  he  fired  the  shot. 
Was  he,  at  such  time,  by  reason  of  his  previous  habits  of  intoxication, 
rendered  incapable  of  forming  the  intention,  or  of  exercising  the  de- 
liberation and  premeditation,  which  are  essential  to  the  existence  of 
murder  in  the  first  degree,  of  which  the  defendant  was  convicted? 
Or,  upon  the  contrary,  was  his  mind  so  broken  down  and  destroyed 
as  to  render  him  incapable  of  forming  such  an  intention  ?  It  was 
important  to  determine  these  questions,  for  only  by  so  doing  could 
the  jury  come  to  the  conclusion  that  the  offense  was  murder  of  the 
first  or  second  degree  or  manslaughter.  It  was  defendant's  right, 
therefore,  to  have  all  of  this  testimony  so  offered  given  freely  and 
fairly  to  the  jury,  so  that  from  it  they  could  pass  upon  the  degree  of 
the  guilt  of  the  defendant. 

The  defendant  put  upon  the  stand  Dr.  Dunn,  a  physician,  in  ac- 
tive practice  in  Tombstone,  and  offered  to  show  by  him  an  injury  or 
depression  of  the  skull  or  brain  of  the  defendant,  and  the  probable 
effect  of  the  continuous  use  of  strong  drink  upon  the  defendant,  in 
view  of  such  depression  or  injury.  The  district  judge  excluded  this 
testimony,  upon  the  ground  that  the  physician  was  not  shown  to  have 
had  experience  in  the  treatment  or  care  of  insane  persons,  and  was  not 
an  expert  on  the  subject  of  insanity.   We  think  this  was  error.    It  was 
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perfectly  competent  to  show  by  this  physician  the  injuries  offered  to 
be  proven,  and  what  effect,  in  his  jadgment  as  a  physician,  in  view 
of  such  a  condition  of  the  head  and  skull  as  described  by  him,  the 
use  of  spirituous  liquors  would  have  upon  the  defendant.  To  entitle 
him  to  give  this  testimony  it  was  not  necessary  that  the  physician 
should  have  come  from  an  asylum,  or  had  the  care  of  insane  patients. 
His  position  as  a  physician  entitled  him  to  give  his  experience  and 
judgment  on  the  matters  and  questions  that  were  submitted  to  him. 

5.  Certain  errors  are  alleged  with  reference  to  the  cross-examina- 
tion of  the  defendant,  who  went  on  the  stand  as  a  general  witness  on 
his  own  behalf.  When  upon  the  stand,  he  was  cross-examined  as  to 
what  he  thought  and  intended  to  do  at  the  time  that  he  fired  the  shot. 
This  was  clearly  proper  cross-examination.  No  question  seems  to 
have  been  asked  beyond  those  indicated,  and  certainly  the  defendant 
could  not  complain  so  long  as  the  questions  were  confined  to  that 
limit.  The  defendant  went  on  the  stand  as  a  general  witness  in  his 
own  behalf,  and  testified  fully  as  to  the  shooting,  as  well  as  to  the 
circumstances  occurring  the  night  before.  In  view  of  such  fact,  the 
cross-examination  might  very  properly  have  been  extended  beyond 
the  point  where  it  did  actually  stop,  had  the  prosecution  seen  tit  to 
pursue  it  further.  Stover  v.  State,  56  N.  Y.  315;  People  v.  Reinhart, 
39  Cal.  449;  People  \.  Russell,  46  Cal.  121;  Com.  v.  Price,  10  Gray, 
472;  People  v.  Beck,  58  Cal.  212.  These  California  cases  were  un- 
der a  statute  which  required  the  cross-examination  to  be  confined  to 
matters  about  which  the  prisoner  was  examined  in  chief.  In  our 
statute  on  the  subject  there  is  no  such  limitation.  Comp.  Laws,  p. 
101,  §  408.  This  rule  does  not  violate  the  principle  that  a. person 
accused  of  crime  shall  not  be  compelled  to  testify  against  himself; 
but  this  is  a  privilege  which  a  defendant  upon  trial  may  waive,  and 
when  he  does  so,  and  goes  upon  the  stand  as  a  general  witness  in  his 
own  behalf,  he  may  be  examined  and  cross-examined,  as  any  other 
witness.  In  such  case  he  voluntarily  assumes  the  character  of  a  wit- 
ness, and  cannot  interpose  his  privilege,  and  refuse  to  answer  such 
questions  as  are  put  to  him  in  a  legitimate  cross-examination,  and 
(his  must  be  determined  by  the  same  rules  applicable  to  the  cross- 
examination  of  other  witnesses. 

This  disposes  of  all  the  questions  raised  on  the  trial  except  those 
alleging  error  in  the  instructions  given.  We  do  not  deem  it  neces- 
sary, however,  to  consider  this  branch  of  the  case. 

The  sentence  and  judgment  of  the  court  below  are  reversed,  and  a 
new  trial  granted. 

NOTE. 

Drunkenness  is  no  excuse  for  crime.  Cross  v.  State,  (Wis.)  12  N.  W.  Rep.  425;  XT.  S. 
V.  Claypool,  14  Fed.  Rep.  127. 

DrunKenness,  voluntarily  brought  on,  is,  of  itself,  no  excuse  for  crime.  People  v. 
Blake,  (Cal.)  4  Pac.  Rep.  1.    See,  also,  Cook  v.  Territory,  (Wyo.)  4.Pac.  R6p.  887. 

It  may  be  said  to  be  the  universal  rule  that  simple  intoxicati6n  is  no  excuse  for 
crime.  See  Tidwell  v.  State,  70  Ala.  33 ;  State  v.  BuUook,  13  Ala.  413 ;  Friery  v.  People, 
64  Barb.  319;  People  v.  Robinson,  1  Par kTer,  Crim.R.  649;  State  v.  Thompson,  l2  Nev. 
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140 ;  Shannahan  v.  ConiM  8  Btish,  464 ;  State  v.  Turner,  Wriprht,  (Ohio,)  20 :  Boswell  v. 
ConiM  20  Grat.  800 ;  State  v.  Mullen,  14  La.  Ann.  570 ;  RafTerty  ▼.  People,  06  lU.  118 ;  Mo- 
Kenzle  v.  Btate.  26  Ark.  335;  People  v.  WilUams,  48  Cal.  344;  State  v.  Hurley,  1  Houst. 
Grim.  Gas.  28 ;  Mercery.  State,  17  Ga.  146 ;  Shannahan  v.  Com.,  8  Bush.  463 ;  Schaller  y. 
State,  14  Mo.  502 ;  State y.  Harlow,  21  Mo.  446 ;  Kelly  y.  State,  3  Smedes  <&  M. 518 ;  Kenny 
V.  People,  31  N.  Y.  380 ;  O'Brien  y.  People,  48  Barb.  274 ;  People  y.  Rogers,  18  N.  Y.  9; 
People  V.  Garbutt.  17  Mich.  9 ;  Golden  v.  State,  25  Ga.  627 ;  Com.  y.  Hart,  2  Brewst.  546 ; 
Com.  y.  Dougherty,  1  Browne,  20;  Com.  y.  Hawkins,  3  Gray,  463;  State  y.  Bowen,  1 
Houst.  Grim.  Gas.  91 ;  People  y.  Fuller,  2  Parker.  Crini.  R.  16 ;  Marshall  v.  State,  69  Ga. 
154 ;  Estes  y.  State,  56  Ga.  30 ;  People  v.  Willey,  2  Parker,  Grim.  R.  19;  People  y.  Porter, 
Id.  14 ;  Choice  y.  State,  31  Ga.  424 ;  State  y.  Keath,  83  N.  G.  626 ;  U.  S.  y.  Forbes,  tirabbe, 
559;  Respublica  y.  Weidle,  2  Dall.  88;  U.  S.  v.  McGlue,  1  Curt.  1;  TJ.  S.  y.  Drew,  5 
Mason,  28;  State  y.  McCants,  1  Speer,  393;  Cornwell  y.  State,  Mart.  A  Y.  147;  Rec:.  y. 
Cruse,  8  Car.  &  P.  546 ;  Rex  y.  Grindley,  7  Car.  &  P.  145 ;  Rex  v.  Meakin,  Id.  297 ;  Bur- 
row's Case,  Lew.  Cr.  Gas.  75 ;  Reniger  y.  Fogossa,  Plowd.  19 ;  1  Russ.  Cr.  12 ;  2  Bl.  Comm. 
25;  Coke,  Comm.  274a, 

Intoxication  is  no  defense  to  a  prosecution  for  crime :  but  in  some  cases  evidence  of 
intoxication  is  admissible  to  show  that  no  crime  has  been  committed,  or  to  show  the 
degree  or  grade  of  the  crime.    Gline  y.  State,  (Ohio,)  1  N.  E.  Rep.  22. 

Drunkenness  is  no  excuse  for  crime,  and  in  the  instances  in  which  it  is  resorted  to  to 
blunt  moral  responsibility  it  heightens  the  culpability  of  the  offender.  U.  S.  y.  Clay- 
pool,  14  Fed.  Rep.  127. 

The  old  English  wiiters  lay  it  down  that  drunkenness  is  always  an  aggravation  of 
the  crime,  and  it  has  been  said  that  there  are  expressions  in  some  of  the  cases  in  the 
United  States  to  the  same  effect.  See  Com.  y.  Hart,  2  Brewst.  546:  U.  S.  y.  Forbes, 
Crabbe,  559.  But  this  has  been  disputed  by  later  authorities,  Mclntyre  y.  People,  38 
III.  515;  Ferrell  y.  State,  43  Tex.  503,  and  is  not  now  looked  upon  as  the  law  m  this 
country. 

It  is  said  in  a  recent  case  that  where  a  person,  haying  the  desire  to  do  another  an  unr 
lawful  injury,  drinks  intoxicating  liquors  to  nerye  himself  up  to  the  commission  of 
the  crime,  that  the  intoxication  is  held  to  aggravate  the  offense ;  but  that  the  rule  that 
intoxication  aggravates  crime  is  confined  to  this  class  of  cases.  Gline  v.  State,  (Ohio,) 
IN.  E.  Rep. 22. 

Where  the  prisoner,  at  the  time  of  the  commission  of  the  alleged  offense,  is  so  frenzied 
from  the  excessive  use  of  liquor  that  he  was  incapable  of  knowing  what  he  was  doing, 
this  fact  will  be  a  defense  to  a  prosecution  therefor.  Cross  v.  State,  (Wis.)  12  N.  W. 
Rep.  425. 

Voluntary  intoxication  is  no  excuse  for  crime;  but  on  the  trial  of  one  charged  with 
murder  in  the  first  degree  his  intoxication  mav  be  taken  by  the  jury  as  a  drcnmstanoe 
to  show  that  the  act  of  killing  was  not  deliberate  and  premeditated.  Schleenker  v. 
State,  (Neb.)  1  N.  W.  Rep.  857. 

Insanity  produced  by  protracted  overindulgence  in  intoxicating  liquors  may  be  said  not 
to  be  an  excuse  for  crime,  but  a  defense  in  prosecution  therefor.  People  v.  Bl^ke,  (Cal .)  4 
Pac.  Rep.  1.  See,  also,  Fisher  v.  State,  64  Ind.  435 ;  Bradley  v.  State,  31  Ind.  492 ;  Cluck 
v.  State,  40  Ind.  263;  Carter  v.  State,  12  Tex,  500 ;  Beasley  v.  State,  50  Ala.  149;  O'Brien 
v.  People.  48  Barb.  274;  Erwin  v.  State,  10  Tex.  App.  700;  State  v.  Dillahunt.  3  Har. 
(Del.)  551;  State  v.  Hurley,  1  Houst.  Grim.  Gas.  28;  State  v.  Till,  Id.  233;  Maconnehey 
V.  State,  5  Ohio  St.  77 ;  U.  S.  v.  Clarke,  2  Granch,  G.  C.  158 ;  Golliher  v.  Com.,  2  Dnv.  163; 
State  v.  McQonigal,  5  Har.  (Del.)  510 ;  Real  v.  People,  42  N.  Y.  270 ;  Schlencker  v.  State, 
9  Neb.  241 ;  S.  C.  1  N.  W.  Kep.  857 ;  Bailey  v.  State,  26  Ind.  422 ;  Boswell's  Case,  20  Grat. 
860;  U.  S.  V.  Drew,  5  Mason,  28;  Rennie's  Case,  Lew.  76;  Reg.  v.  Dixon,  11  Cox,  341; 
Reg.  v.  Leigh,  4  Fost.  &  F.  915. 

It  cannot  be  said  as  a  rule  of  law  that,  because  a  man  is  a  drunkard,  he  is  of  unsound 
mind.    Estate  of  Lang,  (Gal.)  2  Pac  Rep.  491. 

Where  irresponsible  drunkenness  is  relied  on  as  a  defense  to  a  prosecution  for  crime, 
the  burden  of  proving  such  drunkenness  is  on  the  defendant,  and  he  must  establish  it 
beyond  a  reasonable  doubt.  The  contrary  rule  commented  on  and  disapproved.  State 
V.  Grear,  (Minn.)  18  N.  W.  Rep.  140. 

In  some  cases  evidence  of  intoxication  is  admissible  to  show  that  no  crime  has  been 
committed,  or  to  fix  the  grade  of  the  crime.  When  the  offense  charged  embraces  de- 
liberation, premeditation,  some  specific  intent,  or  the  like,  evidence  of  intoxication  at 
the  time  the  deed  was  done  may  be  important.    Gline  v.  State,  (Ohio,)  1  N.  E.  Rep.  22. 

Evidence  of  drunkenness  is  admissible  on  tbe  question  of  intent,  when  the  intent  is 
an  element  in  the  constitution  of  the  offense,  and  without  which  the  offense  could  not 
be  committed ;  and  if  the  accused  was  in  such  a  condition  of  mind  from  intoxication  aa 
to  be  incapable  of  forming  such  intent,  it  will  be  a  complete  defense.  People  v.  Blake, 
(Gal.)  4  Pac.  Rep.  1;  Cook  v.  Territory,  (Wyo.)  Id.  887. 

In  a  prosecution  for  maliciously  shooting  with  intent  to  wound,  evidence  that  the 
defendant  was  so  much  intoxicated  that  he  could  not  form  or  have  such  intent  is  ad- 
missible.   Gline  v.  State,  (Ohio,;  1  N.  E.  Rep.  22. 
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Where  the  defendant  was  so  drunk  that  he  was  incapable  of  forming  an  intent  to  rav- 
ish the  prosecutrix,  such  drunkenness  is  a  defense  to  a  prosecution  for  attempted  rape. 
State  V.  Donovan,  (Iowa,)  16  N.  W.  Rep.  206. 

It  is  said  that  intoxication  or  drunkenness  on  the  part  of  the  defendant  cannot  in  a 
murder  trial,  form  a  legitimate  matter  of  inquiry  as  between  the  crime  of  murder  in 
the  second  degree  and  that  of  manslaughter ;  for'  manslaughter  is  the  unlawful  killing 
of  a  himian  being  without  malice,  express  or  implied,  and  without  any  mixture  of  de- 
liberation. People  V.  Langton,  7  Pac.  Rep.  843.  The  court  say  in  this  case  that  the 
question  is  not  a  new  one  to  the  court,  but  that  it  was  passed  upon  and  the  same  doc- 
trine held  in  the  case  of  People  v.  Nichol,  34  Cal.  216,  and  add :  **In  the  case  of  Pirtle 
V.  State,  9  Humph.  663,  the  supreme  court  of  Tennessee  saj'  that,  as  between  the  two 
offenses  of  muraer  in  the  second  degree  and  manslaughter,  the  drunkenness  of  the  of- 
fender can  form  no  legitimate  matter  of  inquiry." 

Tlie  supreme  court  of  Minnesota  say,  in  case  of  State  v.  Grear,  13  N.  W.  Rep.  140, 
that  "upon  the  subject  of  intoxication  as  a  defense  to  a  criminal  charge  the  court  in- 
structed the  jury  to  the  effect  that  if  the  defendant  was  at  the  time  of  the  shooting  in 
such  a  condition  of  mind  by  reason  of  intoxication  that  he  did  not  know  what  he  was 
doing,  or  whether  his  acts  were  right  or  wrong,  then  he  is  irresponsible,  and  incapable 
of  entertaining  a  criminal  intent,  and  must  be  acquitted.  We  are  by  no  means  prepared 
to  concede  the  correctness  of  the  general  rule  thus  laid  down  with  respect  to  the  effect 
of  voluntary  drunkenness  in  relieving  of  criminal  responsibility.  Certainly  no  such 
rule  prevailed  at  common  law.  See  Com.  v.  Hawkins,  3  Gray,  463;  People  v.  Rogers, 
18  N.  Y.  9 ;  Hopt  v.  People.  104  U.  S.  631.  It  is  at  the  same  time  true  that  there  may  be 
a  degree  of  intoxication  which  will  render  a  person  incapable  of  entertaining  the  actual 
specitic  intent  to  do  a  certain  thing  which  is  by  statute  made  a  necessar>'  ingredient  of 
certain  offenses.  State  v.  Garvey,  11  Minn.  154,  (Gil.  95.)  So,  also,  it  may  be  material 
for  the  prisoner  to  show  intoxication  where  the  charge  is  of  murder,  and  there  are  dif- 
ferent degrees  of  that  crime,  according  to  defendant's  state  of  mind  at  the  time  the 
Q0ense  was  committed." 

In  a  recent  Ohio  case,  Cline  v.  State,  1  N.  E.  Rep.  22,  the  late  Judge  Okky,  one  of 
the  most  learned  and  able  judges  that  ever  sat  upon  the  Ohio  or  any  other  bench,  says 
that  **  where  the  offense  charged  embraces  deliberation,  premeditation,  some  specific 
intent,  or  the  like,  evidence  of  intoxication  may  be  important,  and  it  has  frequently 
been  admitted.  Pigman  v.  State,  14  Ohio,  555;  Nichols  v.  State,  8  Ohio  St.  435;  Davis 
v.  State,  25  Ohio  St.  369;  Lytle  v.  State,  31  Ohio  St.  196.  The  leading  case  of  Pigman 
V.  State  has  been  repeatedlv  cited  with  approval,  People  v.  Robinson^  2  Parker.  Grim. 
R.  235;  People  v.  Harris,  29  Cal.  678;  Roberts  v.  People.  19  Mich.  401 ;  State  v.  Welch, 
21  Minn.  22 ;  Hopt  v.  People,  104  U.  S.  631 ;  State  v.  Johnson,  40  Conn.  136 ;  and  no 
doubt  the  law  upon  the  subject  is  correctly  stated  in  that  case,  and  that  the  rule  as  there 
expressed  is  humane  and  just;  but  there  is  always  danger  that  undue  weight  will  be 
attached  to  the  fact  of  drunkenness,  where  it  is  sliown  in  a  criminal  case,  and  courts 
and  iuries  should  see  that  it  is  only  used  for  the  purpose  above  stated,  and  not  as  a 
cloak  or  justification  for  crime." 

This  may  be  said  to  be  the  prevailing  rule  of  law  throughout  the  country.  See  U.  8. 
V.Drew,  5  Mason,  28;  S.  C.  1  Lead.  Crim.  Cas.  (2d  Ed.)  131,  note;  Regina  v.  Davis,  14 
Cox,  Crim.  Cas.  563;  S.  C.  28  Moak,  657,  note ;  Swan  v.  State,  4  Humph.  136;  Pirtle  v. 
Stat*,  9  Humph.  663 ;  Haile  v.  State,  11  Humph.  156 ;  Cariwright  v.  State,  8  Lea,  376; 
Lancaster  y.  State,  2  Lea,  576 ;  State  v.  Johnson,  40  Conn.  136;  State  v.  Johnson,  41  Conn. 
585;  Jones  v.  State,  29  Ga.  594;  Hopt  v.  People,  104  U.  S.  631 ;  People  v.  Lewis,  36  Cal. 
531;  People  V.  Nichol,  34  Cal.  212;  People  v.  King,  27  Cal.  607 ;  People  v.  Williams,  43 
Cal,  344;  People  v.  Belencia,  21  Cal.  544 ;  Curry  v.  Com.,  2  Bush,  67 ;  Kelly  v.  Ck)ni.,  1 
Grant,  Cas.  484 ;  Keenan  v.  Com.,  44  Pa.  St.  55;  Jones  v.  Com.,  75  Pa.  St.  403 ;  Colbath  v. 
State,  2  Tex.  App.  391 ;.  People  v.  Odell,  1  Dak.  197 ;  Lanergan  v.  People,  6  Parker,  209 ; 
People  V.  Batting,  49  How.  Pr.  392 ;  State  v.  Edwards,  71  Mo.  324  ;  State  v.  Harlow,  21 
Mo.  446 ;  State  v  Cross,  27  Mo.  332 ;  State  v.  Hundley,  46  Mo.  416  ;  State  v.  Dearing,  65 
Mo.  530 ;  State  v.  Tatro,  50  Vt.  483 ;  Wood  v.  State,  34  Ark.  341 ;  State  v.  Bell,  29  Iowa, 
316 ;  Scott  V.  State,  12  Tex.  App.  31 ;  Roberts  v.  People,  19  Mich.  401 ;  State  v.  Welch,  21 
Minn.  22 ;  People,  v.  Harris,  29  Cal.  678 ;  State  v.  Maxwell,  42  Iowa,  208 ;  Wenz  v.  State, 
1  Tex.  App.  36;  Loza  v.  State,  Id.  488;  U.  S.  v.  Bowen,  4  Cranch,  C.C.604;  State  v. 
Schingen,  20  Wis.  74 ;  State  v.  Coleman,  27  La.  Ann.  691 ;  State  v.  Trivas,  32  La.  Ann. 
1086 ;  Henslie  v.  State,  3  Heisk.  202 ;  State  v.  Garvey,  11  Minn.  154,  (Gil.  95.) 
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(2  Ariz.  69) 

Territory  v.  Neligh  and  another. 
Filed  March  18, 1886. 

1.  Criminal  Law— Bill  op  Exceptions. 

A  transcript  of  the  notes  of  a  stenographer,  certified  by  him  to  be  the  tes- 
timony in  a  cause,  cannot  have  the  efiTect  of  a  bill  of  exceptions. 

3.  Same— Appeal— Record. 

The  certificate  of  the  clerk  must  show  that  the  transcript  is  the  record  of 
the  action,  and  it  is  not  sufficient  for  him  to  certify  to  portions  of  the  record. 
8.  8ame— Trial— Instructions  must  be  Based  upon  the  Evidence. 

It  is  impossible  for  the  court  to  pass  upon  an  instraction  unless  the  evidence 
to  which  It  is  applicable  be  before  the  court. 

4.  Same — Accomplice. 

The  uncorroborated  testimony  of  an  accomplice  is  not  sufficient  to  sustain 
a  conviction. 

Appeal  from  district  couri;,  Graham  county. 
The  opinion  states  the  facts. 
Clark  Churchill,  Atty.  Gen.,  for  the  Territory. 
P.  J,  Bolan  and  B.  H.  Herreford,  for  appellants. 

Per  Curiam.  The  defendants  were  convicted  of  the  crime  of  grand 
larceny,  at  a  session  of  the  district  court  in  and  for  the  county  of 
Graham,  on  the  thirteenth  day  of  September,  A.  D.  1884.  They 
now  bring  error,  and  ask  a  review  by  this  court  of  the  proceedings 
upon  such  trial. 

The  case  is  in  no  shape  to  present  any  of  the  questions,  if  we  saw 
fit  to  rule  upon  them.  There  is  no  bill  of  exceptions  at  all,  but  sim- 
ply a  mass  of  papers  which  are  stated  by  the  stenographer  of  the 
court  to  be  the  testimony  in  the  cause.  Such  papers,  it  is  needless 
to  say,  cannot  have  the  effect  of  a  bill  of  exceptions.  The  papers 
presented  to  us  are  defective  in  other  respects.  The  certificate  of  the 
clerk  does  not  show  that  the  record  of  the  action  is  sent  up,  but  only 
such  portions  thereof  as  are  mentioned  by  him  in  his  certificate.  Of 
course,  such  papers  could  not  have  the  effect  of  a  bill  of  exceptions. 
We  have,  however,  looked  through  this  mass  of  testimony  returned, 
and  have  satisfied  ourselves  that  the  defendants  had  a  fair  and  im- 
partial trial,  and  that  no  exceptions  to  rulings  were  taken  that  have 
any  merit  to  them  at  all,  or  that  in  the  slightest  degree  prejudiced 
the  rights  of  the  defendants. 

Two  instructions  were  given,  which,  it  is  insisted,  were  wrong,  and 
the  giving  of  them  was  such  error  as  should  work  a  reversal  of  the 
conviction.     These  were  as  follows : 

(1)  "The  jury  are  further  instructed  that  when  a  witness  swears  to  a  cer- 
tain fact,  at  a  certain  time,  and  afterwards  swears  differently  at  another  time, 
his  whole  evidence  must  be  looked  upon  with  suspicion." 

(2)  "The  jury  are  instructed  if  they  believe  from  the  evidence  that  the  wit- 
ness Sloan  was  an  accomplice,  then  he  must  be  corroborated  by  other  evi- 
dence. " 

As  to  the  first  request,  it  is  not  necessary  to  say  whether  it  is  good 
or  bad  law.     The  testimony  is  not  here  so  that  we  could  see,  so  we 
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are  unable  to  say  whether  it  was  warranted  by  the  testimony  or  not. 
In  the  second  place,  the  instructions  as  actually  given  are  not  before 
us,  so  that  we  do  not  know  but  that  the  request  was  substantially 
given  in  the  general  instrtictions  of  the  court.  , 

As  to  the  second  request,  we  do  not  think  it  is  in  such  form  as  to 
reach  the  point  aimed  at  by  counsel,  which  undoubtedly  was  that  the 
jury  should  not  find  the  defendants  guilty  from  the  uncorroborated 
testimony  of  an  accomplice.  This  states  the  law  of  this  territory  cor- 
rectly. It  could  do  no  harm,  however,  as  we  fail  to  see  anything  in 
the  testimony  that  is  sent  up  here  that  would  indicate  that  Sloan  is 
an  accomplice. .  We  have  looked  through  this  mass  of  testimony  be- 
fore us,  and  there  is  nothing  in  it  to  indicate  that  Sloan  was  in  any 
manner  or  in  any  form  an  accomplice.  He  testified  to  seeing  the 
defendants  killing  the  cattle,  and  that  is  all  upon  which  the  request 
could  have  been  based. 

It  is  not  necessary  to  consider  the  cause  further.  The  conviction 
below  will  be  aflSrmed. 


Territory  v.  Richmond. 
Filed  March  18,  1886. 

Rape— Evidence— Reputation  for  Chastitt. 

In  an  indictment  for  rape,  where  the  evidence  shows  that  the  prosecuting 
witness  is  a  girl  of  13  years  of  age.  who  lives  alone  with  her  mother,  it  is  not 
error  to  refuse  to  permit  evidence  that  the  house  in  which  they  lived  was  of 
bad  repute  for  chastity. 

Appeal  from  Graham  county. 

Clark  Churchill,  Atty.  Gen.,  for  appellee. 

Mr,  Thomo7id,  for  appellant. 

Per  Curiam.  This  was  an  indictment  charging  Jerry  Richmond 
with  the  crime  of  rape  upon  the  person  of  Minnie  Eicbier.  The 
cause  was  tried  in  Graham  county,  and  he  was  found  guilty,  and  sen- 
tenced to  a  term  of  five  years  in  the  territorial  prison.  We  have  ex- 
amined the  evidence  in  the  case,  and  are  of  the  opinion  that  the  evi- 
dence sustains  the  conviction.  It  is  urged  that  the  court  erred  in  not 
permitting  evidence  to  go  to  the  jury  on  behalf  of  defendant  that  the 
house  in  which  she  lived  was  a  bouse  of  bad  repute  for  chastity. 
The  record  shows  that  she  was  13  years  old;  that  she  lived  with  her 
mother;  and  that  no  other  person  occupied  the  house  with  them. 
In  such  a  case,  the  general  reputation  of  the  house  was  not  material 
No  other  error  is  pointed  out. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 


(fi9  Cal.  138) 

Pfistbr  and  others  v.  Wadb  and  others.     (Nob.  8,863,  9,023.) 
Filed  March  28,  1886. 

1.  PXiEADiNG — Complaint  with  Severax  Counts— Demurrer. 

Where  a  general  demurrer  is  taken  to  a  complaint  on  the  ground  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  such  demurrer  should 
he  overruled  if  any  of  the  counts  are  sufficient.^ 

2.  Same— Joinder  of  Parties  and  Causes  op  Action. 

Joinder  of  defendants  and  causes  of  action  are  proper,  where  the  same  arise 
out  of  a  transaction  in  which  all  the  defendants  are  directly  interested,  and 
relate  to  a  sum  of  money  claimed  hy  each. 
8.  Same— Copartnership,  Averment  op. 

A  copartnership  is  properly  averred  in  a  complaint  which  states  that  **foT 
several  years  last  past  the  plaintiffs  have  heen  and  now  are  copartners,  doing 
business  under  the  firm  name  of  A.  P.  &  Co.;"  and  if  the  date  of  the  forma- 
tion of  the  partnership  is  not  sufficiently  specific,  this  should  have  been  rem- 
edied by  motion  to  have  the  proper  date  inserted. 
4.  Evidence— Eppbct  or  Pleadings  as  Evidence. 

A  party  ordinarily  is  only  bound  by  the  admissions  in  the  pleadings  upon 

"lich  he  goes  to  trial,  a    -         * 


which  he  goes  to  trial,  and  not  by  those  in  pleadings  which  have  been  super- 
seded; yet  the  original  pleadings  may  be  admitted  as  evidence  of  some  inde- 
pendent fact  connected  with  the  case;  as,  in  a  case  where  the  original  i>lead- 
m^  contained  an  offer  to  pay  the  money  in  dispute  into  court,  the  same  is  ad- 
missible as  evidence  of  such  offer,  in  connection  with  evidence  that  the  money 
was  so  paid. 

6.  Appeal— Reversal  op  Judgment— Retrial. 

If.  on  appeal,  a  judgment  is  reversed,  and  is  thereupon  vacated  and  set 
aside  on  motion,  the  party  procuring  the  same  to  be  done,  cannot  object  to 
the  right  of  another  party,  who  had' not  appealed,  to  participate  in  the  new 
trial. 
6;  Attorney— Power  to  Confess  Judgment. 

Unless  an  attorney  has  express  power  from  his  client  so  to  do,  he  cannot 
consent  to  a  judgment  by  confession. 

7.  Payment  op  Money  into  Court— Right  of  Dependant  to  Interest. 

A  defendant  is  entitled  to  interest  on  an  award  to  him  of  money  which  is  a 
portion  of  a  sum  paid  into  court  by  a  plaintiff,  to  be  distributed  between  two 
adverse  claimants  as  the  court  may  determine,  if  defendant  was  delayed  in 
receiving  it  by  reason  of  the  improper  or  defective  proceedings  of  the  plain- 
tiff. 

CommissionerB'  decision. 

Department  2.    Appeal  from  superior  court,  county  of  Santa  Clara. 
M.  Lynch,  for  appellant  James  Judson  in  No.  8,863. 
Burt  dt  PfisteVy  J.  -K.  Lowe^  John  Reynolds^  and  C.  D.  Wright^  for 
respondent. 
Burt  dt  Pfister,  for  plaintiffs  and  appellants  in  No.  9,022. 
C  D.  Wright,  J.  R.  Lowe,  and  M.  Lynch,  for  respondents. 

Searls,  C.  In  September,  1874,  one  Trenouth  began  storing 
wheat  with  defendant  Wade,  and  in  March,  1875,  had  so  stored  128,- 
438  pounds.     Between  September  19,  1874,  and  April  24,  1876, 

1  See  note  at  end  of  case. 
v.lOp.no.6— 24 
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Trenouth  borrowed  from  Wade,  on  the  socurity  of  the  wheat,  several 
sums  of  money,  which  amounted  in  the  aggregate,  with  the  sum  due 
for  storage,  to  $1,950,  exclusive  of  interest.  Upon  the  first  of  Jan- 
uary, 1878,  Trenouth  sold  the  wheat  to  the  plaintiffs,  who,  it  was 
agreed  by  all  the  parties,  should  pay  Wade  the  amount  due  him  out 
of  the  funds  arising  from  the  sale  of  the  wheat.  After  this  arrange- 
ment was  made,  Wade  delivered  the  wheat  to  plaintiffs.  Trenouth 
wqs  indebted  to  one  Bliss,  and  on  the  tenth  day  of  January,  1878,  as- 
signed to  him  bis  claim  against  plaintiffs  arising  out  of  the  sale  of 
the  wheat,  of  which  fact  plaintiffs  were  notified.  On  the  sixth  of 
January,  1878,  the  parties  had  met  and  agreed  that  there  was  then 
due  to  Wade  $2,640,  and  it  was  estimated  there  would  be  a  bal- 
ance due  to  Trenouth  of  $200  to  $300,  which  plaintiffs  agreed  to  pay 
as  soon  as  the  wt^eat  was  all  delivered  and  the  transaction  closed. 
After  delivering  all  of  the  wheat,  Wade  demanded  payment  from 
plaintiffs,  to  which  they  objected  on  the  ground  that  Bliss,  the  as- 
signee of  Trenouth,  demanded  the  entire  proceeds  of  the  sale.  Wade 
threatened  suit  against  plaintiffs,  whereupon  the  latter  filed  a  bill  in 
the  district  court,  and  procured  an  injunction  restraining  both  Wade 
and  Bliss  from  suing  them  on  the  claim.  A  decree  was  entered,  al- 
lowing the  plaintiffs  Pfister  &  Co.  to  pay  the  money  into  court,  and 
requiring  Wade  and  Bliss  to  interplead,  and,  by  an  action  between 
themselves,  determine  their  respective  rights  to  the  money.  Plain- 
tiffs paid  the  amount  ($2,889.88)  into  court,  where  it  still  i^emains. 

Defendant  Bliss  appealed  to  this  court,  and  the  judgment  of  the 
court  below  was  reversed.  56  Gal.  43.  The  cause  again  came  up  on 
appeal  from  an  order  denying  a  motion  to  dissolve  the  injunction, 
and  is  reported  in  59  Cal.  273.  Prior  to  the  last  trial  the  pleadings 
were  amended,  and  a  cross-complaint  was  filed  by  defendant  Bliss,  in 
which  he  sought  to  recover  the  full  sum  of  $2,889.88,  with  interest 
thereon  from  January  1,  1878. 

The  cause  came  on  for  trial  March  30,  1882,  when,  it  appearing 
that  defendant  Bliss  had  assigned  his  interest  in  the  subject-matter 
of  the  action  to  James  Judson,  the  latter  was,  on  motion,  substituted 
as  defendant  in  place  of  said  Bliss.  The  cause  was  tried  by  the 
court,  without  a  jury,  and  judgment  entered  in  favor  of  defendant 
Wade  for  $3,470.33  against  the  plaintiffs,  and  in  favor  of  the  de- 
fendant James  Judson  and  against  the  plaintiffs  for  $269.27,  etc. 
Defendant  Judson  appeals  from  the  judgment,  and  from  an  order 
denying  the  motion  for  a  new  trial.  The  plaintiffs  also  appeal  from 
the  judgment,  and,  by  stipulation,  their  appeal,  (No.  9,022,)  is  based 
upon  the  transcript  in  this  case,  and  for  convenience  sake  we  shall 
consider  the  appeals  together. 

The  second  amended  complaint  consisted  of  four  several  counts. 
A  demurrer  was  interposed  to  the  whole ;  and  as  some  of  the  counts 
were  unquestionably  suflScient,  the  demurrer  was  properly  overruled, 
80  far  as  the  general  objection  that  it  did  not  state  facts  sufficient  to 
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constitute  a  cause  of  action  was  concerned.  There  was  not  a  mis- 
joinder of  parties  defendant  or  of  causes  of  action.  The  wbol^  trans- 
action grew  out  of  a  state  of  things  in  which  both  the  parties  de- 
fendant were  directly  interested,  and  related  to  a  sum  of  money 
claimed  by  both.  The  complaint  averred  that  said  plaintiffs,  for 
several  years  last  past,  have  been  and  are  now  copartners,  doing  busi- 
ness under  the  firm  name  and  style  of  A.  Pfister  &  Co.,  etc.  This 
was  sufficient  as  an  averment  of  copartnership.  If  not  sufficiently 
specific  as  to  the  time  of  its  formation,  the  court  would  doubtless,  on 
motion,  have  required  the  proper  date  to  be  inserted.  A  complaint 
may  well  contain  all  the  essential  averments  to  a  good  pleading,  and 
yet  state  them  in  a  form  too  general  to  enable  the  defendant  to  meet 
them  by  a  specific  technical  defense.  Such  an  objection  should  be 
met,  not  by  a  demurrer,  but  by  a  motion  to  make  the  pleading  more 
specific.  Had  the  demurrer  been  improperly  overruled  for  this  cause, 
the  error  would  have  been  cured  by  the  cross-complaint  of  defendant, 
which  sets  out  the  partnership  of  plaintiffs.  There  was  no  error  in 
overruling  the  demurrer. 

The  motion  of  the  defendant  for  judgment  on  the  pleadings  was 
properly  overruled  for  two  reasons:  First,  The  answer  of  plaintiffs 
to  the  cross-complaint  of  Bliss,  in  effect,  denies  the  allegations,  or, 
what  is  the  same  thing,  states  other  facts  inconsistent  therewith,  and 
which,  if  true,  would  defeat  defendant's  right  to  recover  on  his  cross- 
complaint.  Second.  While  the  pleading  of  defendant  Bliss  is  de- 
nominated an  "answer,  counter-claim,  and  cross-complaint,"  yet  most 
of  its  allegations  are,  properly  speaking,  of  a  character  to  be  treated 
as  constituting  a  defense  of  counter-claim,  and  as  such  are  to  be  taken 
as  denied. 

Objection  was  made  at  the  trial  to  the  testimony  of  defendant  Wade 
upon  the  ground  that  he  was  not  a  party  to  the  suit,  and  therefore 
his  testimony  was  irrelevant  and  immaterial  to  any  issue  before  the 
court.  Wade  was  a  party  to  the  transaction,  and  to  the  suit,  and  was 
called  by  plaintiffs  as  a  witness  to  prove,  and  did  testify  to,  mat- 
ters of  vital  importance  in  the  determination  of  the  case.  The  con- 
tract for  the  sale  of  the  wheat  to  plaintiffs  by  Trenouth  was  in  writing, 
dated  December  31,  1877.  The  agreement  of  plaintiffs  to  recognize 
the  lien  of  Wade  on  the  wheat,  and  to  pay  the  amount  due  him,  and 
to  which  Trenouth  assented,  was  an  entirely  different  contract,  made 
between  different  parties,  at  a  different  time,  and  in  relation  to  a  dif- 
ferent matter.  It  was  a  verbal  agreement,  and  the  testimony  in  re- 
lation to  it  wus  properly  admitted.  Plaintiffs'  Exhibit  B  was  not,  as 
was  said  by  the  court,  a  contract,  but  a  memorandum  or  receipt, 
showing  the  quantity  of  wheat  delivered. 

Plaintiffs,  in  their  second  amended  complaint,  averred  that  they 
were,  and  always  had  been,  ready  and  willing  to  pay  over  to  the  parties 
entitled  thereto  the  amount  due  upon  the  wheat,  and  offered  to  pay 
the  money  into  court.      At  the  trial  plaintiffs,  for  the  purpose  of 
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showing  their  oflFer  to  fulfill  the  contract  by  paying  ttie  money  into 
court)  offered  in  evidence  the  original  complaint  filed  January  25, 1878, 
which  contained  such  offer,  and  which  for  that  purpose  was  admitted. 
There  can  be  no  question  but  that  an  amended  complaint  takes  the 
place  of  the  original,  and  that,  when  filed,  the  original  ceases  to  per- 
form any  further  functions  as  a  pleading.  Barber  v.  Reynolds,  33 
Cal.  497;  Kelly  y.  McKibbcn,  54  Cal.  192.  And  although  a  party  is 
bound  by  the  admissions  in  bis  pleading,  yet  it  is  only  by  the  admis- 
sions in  the  pleadings  upon  which  he  goes  to  trial,  and  not  by  those 
in  pleadings  which  have  been  superseded,  that  he  is  bound.  Mecham 
V.  McKay,  37  Cal.  154;  Ponce  v.  McElvy,  51  Cal.  222;  Kentfield  v. 
Huyes,  bl  Cal.  409. 

It  would  work  rank  injustice  to  hold  a  party  bound  by  statements 
or  admissions  in  a  pleading,  which  had  been  amended,  for  the  very 
reason  that  they  were  inserted  by  inadvertence  or  mistake,  and  yet 
the  rule  which  would  admit  it  in  evidence  would  have  just  this  effect. 
To  permit  it  to  be  introduced  generally  as  evidence  in  favor  of  the 
party  by  whom  it  was  filed  would  be  to  permit  a  party  to  manufacture 
testimony  in  his  own  behalf.  While  the  general  rule  excludes  all 
pleadings  which  have  been  superseded  by  others,  it  does  not  follow 
that  an  original  pleading  thus  superseded  may  not  be  admissible  in 
evidence  in  support  of  some  independent  fact  connected  with  the  case. 
Whenever  the  date  at  which  a  pleading  was  filed  becomes  impor- 
tant, it  may  be  introduced  as  evidence  of  that  fact,  although  a  later 
pleading  has  taken  its  place.  So,  too,  if  a  pleading  contains  a  copy 
of  an  instrument,  the  original  of  which  is  afterwards  lost,  the  fact 
that  it  is  embodied  in  a  pleading,  and  the  further  fact  that  such 
pleading  has  been  superseded  by  another,  does  not  prevent  the  copy 
from  being  introduced  in  evidence,  upon  proof  of  its  authenticity,  just 
as  though  it  was  a  separate  instrument.  In  other  words,  it  is,  in  a 
proper  case,  admissible  in  evidence,  not  because  it  is  found  in  the 
pleading,  but  as  a  fact  proper  to  be  admitted. 

In  the  present  case,  had  the  plaintiffs  served  a  written  notice  of 
their  offer  to  pay  the  money  into  court  upon  defendant  Bliss,  the 
notice  would  have  been  proper  evidence,  and  the  circumstance  of  the 
offer  having  been  contained  in  the  pleading  did  not  alter  its  admissi- 
bility. This  was  followed  by  proof  that  the  money  was  actually  paid 
into  court,  and  that  it  still  remains  there,,  subject  to  the  final  dis* 
position  of  the  case.  Under  the  pleading,  we  are  of  opinion  all  this 
evidence  was  proper. 

It  is  contended  by  appellant  Judson  that  as  Wade  never  appealed 
from  the  original  judgment  entered  in  this  cause,  the  reversal  thereof 
did  not  apply  to  him,  and,  as  a  consequence^  that  he  had  no  right  to 
participate  in  the  last  trial.  The  answer  to  the  position  is  that  this 
court  reversed  the  judgment  of  the  court  below,  and  that  thereupon, 
on  motion  of  counsel  for  Bliss,  the  assignor  of  Judson,  the  judgment 
in  the  court  below  was  vacated  and  set  aside.     This  action  having 
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been  brought  about  by  the  action  of  defendant  Bliss,  he  and  his  as- 
signee are  not  in  a  position  to  question  its  regularity. 

The  judgment  by  confession  in  favor  of  Wade  and  against  Tren- 
outh  was  entered  without  the  direction,  knowledge,  or  consent  of 
Wade.  The  fact  that  Wright  was  the  attorney  of  Wade  in  this  cause 
did  not  authorize  him  to  act  on  behalf  of  the  latter,  and  consent  to 
a  judgment  by  confession  in  that  case.  We  do  not  understand  that 
the  motive  of  the  attorney  is  impugned.  He  doubtless  acted  with  a 
good  intent,  and,  as  he  supposed,  in  the  interest  of  bis  client;  but  as 
he  was  not  authorized  so  to  do,  and  as  the  client  is  not  shown  to  have 
ratified  his  acts,  they  cannot  be  upheld.  The  findings  seem  re- 
sponsive to  and  cover  all  the  material  issues  made  by  the  pleadings, 
and  are  supported  by  the  evidence. 

We  deem  it  unnecessary  to  discuss  minutely  all  of  the  minor  ob- 
jections presented  by  the  record,  as  they  present  no  errors  calling  foi 
a  reversal  of  the  case,  and  we  are  of  opinion  defendant  Judson  ob- 
tained judgment  for  all  that  to  which  he  was  entitled,  and  that  the 
judgment  and  order  appealed  from  should  be  aflSrmed. 

The  only  question  presented  upon  the  appeal  of  plainti£Fs  in  the 
same  cause,  (No.  9,022,)  not  hereinbefore  considered,  is  founded  upon 
the  fact  that  there  was  due  from  them  at  the  date  of  suit  brought  the 
sum  of  $2,889.85  on  account  of  the  wheat  purchased,  which  they 
paid  into  court.  Of  this  sum,  $2,620.50  was  due  Wade,  and  the 
balance  of  $269.35  was  payable  to  Bliss,  or  his  assignee,  Judson. 
The  court  finds  that  the  plaintiffs  were  at  all  times  ready  and  willing 
to  pay  this  sum  to  Bliss,  but  that  he  refused  to  receive  it,  and  there- 
fore very  properly  refused  to  add  interest  to  his  judgment.  The 
court,  however,  rendered  judgment  in  favor  of  Wade  for  the  amount 
due  him  in  January,  1878,  with  interest  and  costs.  The  contention 
of  plaintiffs  is  that  this  was  error;  that  the  fund  by  them  paid  into 
court  should  have  been  distributed  to  the  parties  entitled  thereto,  in 
the  proper  proportions ;  and  that  to  extend  their  liability  beyond  the 
actual  amount  due  from  them  was  error.  Had  the  theory  upon  which 
plaintiffs  brought  their  action  been  sustained,  the  result  they  claim 
would  have  followed.  This  court,  however,  held  their  pleading  in- 
suflScient  to  support  that  theory ;  and  it  was  only  upon  the  amend- 
ment of  their  pleading,  and  the  filing  of  an  answer,  counter-claim,  and 
cross-complaint  by  the  defendant  Bliss,  that  the  character  of  the  ac- 
tion was  so  far  changed  that  a  final  disposition  of  the  whole  matter 
could  be  had  in  this  cause.  Defendant  Wade  was  always  ready  and 
willing  to  receive  what  was  confessedly  due  him.  That  he  was  de- 
layed in  receiving  it  was  no  fault  of  his,  and,  if  a  burden  is  to  be 
borne  by  the  accumulation  of  interest,  it  is  more  in  consonance  with 
law  and  equity  that  plaintiffs,  who,  by  their  improper  or  defective 
proceedings,  caused  the  delay,  should  bear  the  burden  occasioned 
thereby,  than  that  defendant  Wade,  who  was  in  no  wise  in  fault, 
should  bear  it. 
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.    We  think,  under  the  circumstances,  the  judgment  in  favor  of  Wade 
and  Judson  was  proper  as  rendered,  and  that  it  should  be  affirmed. 

We  concur:    Footb,  C;  Belcher,  C.  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion 
the  judgments  and  order  are  affirmed. 

NOTE. 

A  general  demurrer,  addressed  to  the  whole  complaint,  is  properly  overruled  if  in 
any  part  of  the  complaint  a  cause  of  action  is  stated.  Fleming  v.  Albeck,  (Cal.)  7  Pac. 
Rep.  659. 

A  general  demurrer  to  an  answer  cannot  be  sustained  where  there  is  one  count  that 
presents  an  issue  for  trial.  Board  of  Co.  Com'rs  of  San  Miguel  Co.  v.  Long,  (Colo.)  8 
Pac.  Rej).  923.    See  Caldwell  v.  Ruddy.  (Idaho,)  1  Pac.  Rep.  339. 

A  general  demurrer  to  a  whole  pleading  must  be  overruled  if  there  be  one  good  cause 
of  action,  or  one  good  defense,  in  a  pleading  to  which  it  is  interposed.  First  Nat.  Bank 
of  St.  Paul  V.  Nathan,  (Minn.)  9  N.  W.  Rep.  626. 

Where  one  count  of  a  complaint  states,  in  itself,  a  good  and  complete  cause  of  action 
for  a  v)ersonal  judgment,  a  general  demurrer  thereto  will  not  lie  merely  because  another 
count  attempts  and  fails  to  state  another  cause  of  action  for  a  lien.  Bronson  v.  Markey, 
(Wis.)  10  N.  W.  Rep.  160. 

•Where  the  allegations  of  a  petition  are  indefinite,  but  the  language,  when  given  its 
ordinary  meaning,  shows  a  liability  of  the  defendant  in  favor  of  the  plaintiff,  a  demur- 
rer, on  the  ground  that  the  facts  stated  do  not  constitute  a  cause  of  action,  should  be 
overruled.     Rathburn  v.  Burlington  &  M.  R.  R.  Co.,  (Neb.)  20  N.  W.  Rep.  S&O. 

If  one  of  the  several  paragraphs  of  a  complaint  is  good,  it  is  error  to  render  judg- 
ment upon  a  general  demurrer  in  favor  of  the  defendant.  Burke  v.  Simonson,  (Ind.)  3 
N.  R.  Rep.  826. 

Where  a  complaint  states  facts  sufficient  to  constitute  a  cause  of  action  for  partof  the 
2^elief  demanded,  it  will  be  held  good  on  demurrer.  Culbertson  v.  Munson,  (lud.)  4  N. 
E.  Rep.  67. 


(71  CaL  452) 

FiSK  V.  Atkinson  and  others.     (No.  9,017.) 
Filed  March  24,  1886. 

Action  — Abatement  of  Action  Pending  Earlier  Action  for  Same  Cause. 
If  at  the  commencement  of  an  action  there  was  another  action  pending  and 
undecided,  brought  by  the  same  plaintiff  against  the  same  defendant,  and  for 
the  same  cause  of  action,  the  former  must  abate  pending  the  latter. 

CommiBsioners'  decision. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Joseph  Mee,  for  appellant. 

A,  Campbell  and  Campbell  dt  Sanderson,  for  respondent. 

FooTE,  G.  This  is  an  appeal  from  a  judgment  rendered  in  an  ac- 
tion on  an  undertaking  for  the  release  of  an  attachment,  and  an  order 
denying  the  defendant  a  new  trial.  As  one  of  his  defenses  set  up  in 
his  answer,  Byrnes  (Atkinson  not  having  been  served  with  process) 
alleged  that  there  was  another  action  pending  against  him,  brought 
by  the  same  party  plaintiif,  for  the  same  cause  of  action.  Findings 
of  fact  were  waived,  but  the  statement  in  the  record  of  this  cause 
plainly  indicates  that  the  contention  of  the  defendant  is  true,  and 
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that  at  the  time  the  present  action  was  instituted  there  was  another 
action  pending  and  undecided,  brought  by  the  same  plaintifiP  against 
the  same  defendant,  and  for  the  same  cause  of  action,  and  the  latter 
should  have  had  judgment  rendered  in  his  favor  in  the  trial  court 
that  the  present  action  be  abated.  The  judgment  and  order  appealed 
from  should  therefore  be  reversed,  and  the  court  below  directed  to 
enter  judgment  in  favor  of  the  defendant  that  this  action  abate*  and 
for  his  costs  and  disbursements. 

We  concur:  Searls,  C,  Belcher,  C.  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed,  and  cause  remanded,  with  di- 
rections to  the  court  below  to  enter  judgment  in  favor  of  defendant 
Byrnes  that  the  action  abate,  and  for  his  costs  and  disbursements. 


(69  Cal.  180) 

People  v.  Wong  Ah  Foq.     (No.  20,142.) 
Filed  March  26,  1886. 

1.  Homicide— Murder— Evidence— Statements  of  Deceased  as  Part  of  Res 
Gbst^. 

On  a  trial  for  murder,  statements  made  by  deceased,  following  almost  in- 
stantly upon  the  infliction  of  the  fatal  wound,  though  not  made  in  defendant's 
presence,  are  admissible  in  evidence. * 
3.  Criminal  Law— New  Tkiai/— Newly-Discovered  Evidence. 

A  new  trial  will  not  be  authorized  by  newly-discovered  evidence  which  is 
merely  cumulated. 

3.  Same— Appeal— Favorable  Instructions  not  Ground  for  Reversal. 

A  defendant  cannot  object  to  instructions  which  are  more  favorable  to  him 
than  they  should  be,  and  though  erroneous  are  no  ground  for  reversal. 

4.  Homicide— Murder— Instruction— Where  Evidence  not  Conflicting. 

If  there  is  no  conflict  in  the  evidence  as  to  the  act  committed  being  murder, 
it  is  not  error  for  the  court  to  so  state  to  the  jury. 

5.  Criminal  Law— Trial— Evidence-Relation  of  Witness  to  Accused. 

Where,  in  a  criminal  trial,  a  witness  testifies  in  behalf  of  his. father,  the 
court  may  properly  admit  evidence  of  their  relationship,  and,  alluding  to  such 
fact  as  being  in  evidence,  charge  the  jury  that  they  may  consult  their  gen- 
eral knowledge  and  experience  in  life  as  to  whether  or  not  a  son  would  be 
apt,  in  giving  his  testimony,  to  favor  his  father. 

6.  Same— Instructions- Evidence  of  Alibi. 

Instructions  concerning  the  kind  of  evidence  which  might  be  resorted  to  to 
prove  an  afo'W reviewed,  and  held  not  erroneous. 

Commissioners'  decision. 

In  bank.     Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco.- 

Charles  B.  Darwin,  for  appellant. 

E.  C.  Marshall,  Atty.  Gen.,  for  respondent. 

Foote,  C.     The  defendant  was  found  guilty  by  a  jury  of  murder  in 
the  first  degree.     From  the  judgment  of  conviction,  and  the  order  de- 

*  See  note  at  end  of  case. 
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nying  his  motion  for  a  new  trial,  he  prosecutes  this  appeal.  The  dec- 
larations of  the  man  slain  were  properly  admitted  in  evidence  in  the 
exercise  by  the  court  of  a  sound  discretion.  They  had  been  made  only 
a  few  moments  preceding  his  death,  and  appear  to  have  been  uttered, 
if  not  in  the  immediate  presence  of  the  accused,  yet  before  the  latter 
had  proceeded  more  than  across  Clay  street  from  the  place  where 
the  deceased  fell  wounded,  following  almost  eo  instanti  the  firing  of 
the  fatal  shot;  thus  being  cotemporaneous  with,  and  illustrative  of, 
the  character  of  the  main  facts  under  consideration.  1  Greenl.  Ev.  § 
108 ;  Com.  v.  McPlke,  3  Cush.  181 ;  1  Bish.  Crim.  Proc.  §  10986,  note 
4,  and  cases  cited. 

It  was  not  error  for  the  court  to  refuse  a  new  trial  because  of  the 
offer  made  by  the  defendant,  by  aflBidavits  of  him  and  others,  of  al- 
leged newly-discovered  evidence.  That  evidence  was  in  the  main  cu- 
mulative, and,  besides,  those  affidavits  were  contradicted  in  a  material 
respect  by  that  of  !•  M.  Floyd,  offered  by  the  people. 

The  'court  refused  two  instructions  asked  by  the  defendant,  but  they 
were  afterwards  included  in  the  charge  given  on  the  part  of  that  tri- 
bunal. There  is  no  error  of  which  the  defendant  can  be  heard  to  com- 
plain, from  the  fact  that  the  court  charged  the  jury  they  should  acquit 
if  they  had,  from  the  evidence,  a  reasonable  doubt  of  the  defendant's 
guilt  or  innocence.  It  was  really  more  favorable  to  him  than  he  had 
a  legal  right  to  expect. 

We  see  no  error  in  the  court  informing  the  jury  that  there  was  some 
evidence  in  the  case  of  a  circumstantial  nature.  Taking  the  whole 
charge,  it  did  not  convey  to  them  any  opinion  of  the  court  as  to  the 
weight  of  it,  as  evidence. 

Under  the  facts  of  this  case,  as  given  in  evidence,  we  can  perceive 
no  error  in  the  judge  stating  to  the  jury,  in  the  charge,  that  he  un- 
derstood from  the  argument  and  testimony  that  the  offense  committed 
was  probably  murder  or  nothing.  There  was  no  conflict  in  the  evi- 
dence as  to  the  act  committed  being  murder;  the  conflict  was  as  to 
who  was  the  actual  perpetrator  of  it. 

As  part  of  its  charge,  which  is  most  strenuously  assailed  by  the  de- 
fendant, as  being  calculated  to  mislead  the  jury,  and  to  inform  them 
that  evidence  of  an  alibi  is  to  be  distrusted,  in  that  it  is  more  easily 
fabricated,  and  holds  out  greater  temptation  therefor,  than  other  kinds 
of  evidence,  this  language  was  employed : 

"Now,  in  determining  that  fact,  gentlemen,  I  instruct  you  that  evidence 
to  establish  an  alibis  like  any  other  evidence,  may  be  open  to  special  observa- 
tion. Persons  may,  perhaps,  fabricate  with  greater  hopes  of  success/ or  less 
fear  of  punishment,  than  most  other  kinds  of  evidence;  and  honest  witnesses 
often  mistake  dates  and  perioils  of  time  and  identity  of  people  seen,  and  other 
things  about  which  they  testify." 

Upon  a  close  examination  of  the  whole  charge,  including  the  part 
quoted,  and  giving  to  it  an  unstrained  interpretation,  we  do  not  perceive 
that  the  court  charged  the  jury  upon  the  weight  of  evidence.     It  is 
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undoubtedly  true,  as  a  matter  of  fact,  that  untruthful  witnesses  may 
fabricate  anything,  and  testimony  of  an  alibi  may,  perhaps,  be  more 
easily  fabricated  than  most  other  kinds,  and  those  facts  are  within 
the  knowledge  of  most  persons  of  ordinary  understanding  and  ex- 
perience; and  in  support  of  this  theory  we  have  the  authority  of 
eminent  jurists.  It  is  perfectly  proper  for  a  court,  where  a  sou  testi- 
fies in  behalf  of  a  father,  to  admit  evidence  to  the  jury  of  their  re- 
lationship; and,  alluding  to  such  a  fact  as  being  in  evidence,  to 
charge  the  jury  that  they  may  consult  their  general  knowledge  and 
experience  in  life  as  to  whether  or  not  a  son  would  perhaps  be  apt  to 
favor  his  father  in  giving  his  testimony,  and  the  like,  this  being  in 
the  nature  of  an  observation  upon  a  witness  and  his  relationship  to 
the  accused.  Bish.  Grim.  Proc.  §  982.  And  in  the  present  instance 
we  do  not  see  how  the  jury  could  have  understood  that  they  were  to 
lay  less  stress  upon  the  evidence  of  alibi  than  any  other  testimony; 
for,  in  fact,  they  were  expressly  informed  that  "evidence  to  establish 
an  alibi,  like  any  other  evidence,  may  be  open  to  special  observations ;" 
and  these  special  observations  did  not  go  to  the  length  of  informing 
the  jury  positively  that  such  evidence  was  less  reliable  than  other 
testimony  in  the  present  case,  but  informed  them  simply  of  the  legal 
infirmities  which  were  "perhaps"  inherent  in  such  testimony,  leaving 
to  the  jury  fully  and  exclusively  as  their  province  to  determine  its 
truth  or  falsity ;  and,  viewed  in  the  light  of  good  sense,  we  do  not  see 
that  the  language  complained  of  went  beyond  a  reasonable  and  fair 
latitude  of  observation  permissible  from  the  judge  to  the. jury.  Bish. 
Grim.  Proc.  §§  9^,  1064. 

There  being  no  error  in  the  record,  the  judgment  and  order  should 
be  affirmed. 

We  concur :     Belcheb,  C.  G.  ;  Seabls,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 

NOTE. 

In  the  trial  upon  an  indictment  for  murder,  the  exclamations  of  the  deceased  imme- 
diately upon  the  firing  of  the  shot  by  which  he  was  killed,  and  to  an  answer  to  a  ques- 
tion asked  within  a  very  few  minutes  thereaftej,  are  admissible  as  part  of  the  re$  gestte. 
People  V.  Simpson,  (Mich.)  12  N.  W.  Re]!.  662. 

In  the  trial  of  an  indictment  for  murder,  the  statements  of  the  deceased,  made  some 
days  after  the  shooting,  are  not  admissible  in  evidence  as  part  of  the  res  gettsi.  People 
V.  Wasson,  fCal.)  4  Pac.  Rep.  555.  m 

In  an  indictment  for  murder,  declarations  of  the  deceased,  made  half  or  three-quar* 
ters  of  an  hour  after  an  affray  in  which  the  deceased  was  fatally  shot,  and  after  the  oc- 
currence had  wholly  ceased,  when  all  danger  was  over,  the  defendant  under  arrest,  and 
when  deceased  had  been  for  that  length  of  time  among  his  friends,  are  inadmissible  as 
a  part  of  the  rat  gesta.    People  v.  Dewey,  (Idaho,)  6  Pac.  Rep.  loa. 

The  declaration  of  the  deceased,  on-trial  of  an  indictment  for  murder,  made  imme- , 
diately  after  the  shooting,  as  to  who  shot  him,  is,  in  the  discretion  of  the  trial  court,  ad- 
nn'ssible  in  evidence  as  part  of  the  ret  getttx.    People  v.  Gallaghan,  (Utah,)  6  Pac.  Rep.  49. 

A  man  having  been  shot  by  another,  not  fatally,  exclaiming, ''  You  have  killed  me," 
ran  some  80  feet  to  the  door  of  another  room  in  the  same  house,  and,  on  being  admit- 
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ted,  said:  "I  am  shot;  William  Kirby  has  shot  me."  Not  more  than  two  minutes 
had  elapsed  from  the  time  of  the  shooting.  The  court  held  that  these  declarations 
were  proper  in  evidence  against  Kirby  on  an  indictment.    Kirby  v.  Com.,  77  Va.  681. 


(69  Cal.    1G9) 

People  v.  French.    (No.  20,071.) 
Filed  March  26, 1886. 

1.  Witness— Examination— Former  Contradictory  Statements. 

On  a  trial  for  murder,  if  a  witness  for  the  defense  testifies  to  facts  from 
which  the  jury  might  infer  that  the  deceased,  on  the  day  of  the  homicide,  left 
his  house  for  the  purpose  of  bringing  about  an  encounter  with  the  defend- 
ant, the  prosecution  may  cross-examine  him  as  to  any  former  statements 
made  by  him  relative  to  the  matter  inconsistent  with  his  direct  testimony,  and 
to  any  matter  connected  with  it  tending  to  show  the  mental  condition  of  the 
deceased  towards  the  defendant. 

2.  Same— Testimony  by  Witness  as  to  Meajiing  op  Words  Used. 

On  a  trial  for  murder,  a  witness  cannot  testify  as  to  his  understanding  of 
the  meaning  of  words  used  by  another,  or  to  inferences  drawn  by  him  from 
a  combination  of  circumstances  tending  to  throw  light  on  the  question  of  feel- 
ing between  the  defendant  and  the  deceased.  Such  matter  is  for  the  jury,  on 
proof  of  the  words  or  circumstances  themselves,  and  if  the  testimony  con- 
cerning the  witness'  understanding  or  inference  is  stricken  out,  and  the  jury 
is  instructed  to  disregard  it.  the  court  does  not  in  so  ordering  commit  any  er- 
ror prejudicial  to  the  defendant. 

3.  Same — Witnesses  in  Murder  Trial— Redirect  Examination. 

On  a  trial  for  murder,  a  witness  for  the  prosecution  may,  on  redirect  exam- 
ination, testify  as  to  a  statement  made  by  the  defendant  relating  to  and  con- 
nected with  the  circumstances  of  the  homicide,  as  detailed  on  the  examina- 
tion in  chief  and  on  his  cross-examination. 

4.  Homicide — Murder— Trial — Province  of  Jury  in  Fixing  Punishment. 

On  a  trial  for  murder,  if  the  jury,  after  agreeing  to  find  the  defendant  guilty 
of  murder  in  the  first  degree,  are  unable  to  agree  upon  the  punishment,  and 
thereupon  come  into  court;  and  the  judge  instructs  them  explicitly  that  they 
have  the  right  to  fix  the  penalty  at  death,  or  imprisonment  for  life,  or  to  bring 
in  a  verdict  of  guilty  of  murder  in  the  first  degree  without  specifying  the  pen- 
alty; and  the  jury  subsequently  returns  for  further  instructions,  when  the 
'  judge  again  charges  them  as  above  stated,  adding  that  "if  there  is  nothing 
specified  in  your  verdict  as  to  the  penalty,  the  court  will  have  its  duty  to  per- 
form, but  what  that  duty  will  be  the  court  will  not  say;"  and  the  jury  subse- 
quently brings  in  a  verdict  of  guilty  of  murder  in  the  first  degree,  without 
specifying  the  penalty;  and  counsel  for  the  defendant  then  state  to  the  jury 
*  that  the  effect  of  their  verdict  is  to  impose  upon  him  the  death  penalty,  where- 
upon one  of  the  jurors  says:  "If  that  is  the  effect  of  the  verdict,  it  is  not  my 
verdict;"  but  upon  polling  the  jury  such  juror,  after  considerable  hesitation, 
consents  to  the  verdict,  and  states  that  he  leaves  "the  responsibility  to  the 
court," — such  instructions  are  without  error,  as  the  jury  could  not  have  been 
misled  thereby  on  the  question  of  punishment. 
6.  Same— Failure  of  Jury  to  Fix  Punishment. 

Where,  upon  a  trial  for  murder,  the  defendant  is  convicted  of  murder  in  the 
first  degree,  he  cannot  escape  punishment  because  the  jury  that  convicted  him 
by  a  valid  verdict  may  have  disagreed  upon  the  question  of  punishment,  or 
returned  a  verdict  which  was  silent  as  to  the  penalty. 

In  bank.     App^  from  superior  court,  county  of  San  Joaquin. 

Eagon  dt  Armstrong,  for  appellant. 

E.  C.  Marshall,  Atty.  Gen.,  for  the  State. 

MgEee,  J.  Uzza  F.  French,  defendant  and  appellant  in  this  case, 
was  convicted  by  the  verdict  and  judgment  of  the  superior  court  of 
San  Joaquin  county  of  murder  in  the  first  degree,  for  the  unlawful 
killing  of  Peter  Wells,  and  sentenced  to  suffer  the  death  penalty ;  and 
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be  appeals  from  the  judgment,  and  the  order  denying  a  motion  made 
by  him  for  a  new  trial. 

The  homicide  was  committed  on  the  fourteenth  of  March,  1884,  in 
the  town  of  Oleta,  in  Amador  county. 

The  contention  made  on  the  appeal  is  that  the  conviction  is  illegal 
because  of  irregularities  and  errors  in  law  committed  at  the  trial, 
against  the  exceptions  of  defendant.  The  errors  assigned  are  predi- 
cated upon  the  admission  of  testimony  against  the  defendant's  objec- 
tions and  exceptions,  and  upon  instructions  given  to  the  jury  to  his 
prejudice. 

1.  Marcellus  Lee,  a  witness  for  defendant,  on  his  examination  in 
chief,  gave  testimony  tending  to  show  that  between  8  and  9  o'clock 
of  the  morning  of  the  day  of  the  homicide,  Wells,  having  made  prep- 
aration to  leave  his  house  for  the  town  of  Oleta,  asked  the  witness, 
who  was  then  in  bis  employment,  to  go  with  him ;  but  the  witness 
refused  to  go,  and  urged  Wells  not  to  go,  because  he  believed  "from 
what  had  occurred  a  day  or  two  before  that  French  would  be  at 
Oleta;"  and  he  said  to  Wells,  "It  would  be  going  into  the  enemy's 
camp;"  to  which  Wells  replied,  "He  could  not  help  that;  he  was  go- 
ing, *  *  ♦  and  if  there  was  to  be  trouble,  there  was  no  use  in 
trying  to  stave  it  off."  About  9  o'clock  a.  m.  Wells  rode  off  to  Oleta 
in  company  with  his  son.  On  cross-examination  the  witness  testi- 
fied, without  objection,  that  he  and  Wells  were  the  only  persons  pres- 
ent at  the. conversation  stated  in  his  direct  testimony;  but  that  he 
had  had  on  that  morning  two  or  three  other  conversations,  with  Wells, 
at  which  other  persons  were  present;  and  that,  on  the  day  before  the 
conversation,  he  had  heard  Wells  say  he  was  going  to  Oleta  to  hunt 
for  one  of  his  horses  which  was  lost.  After  so  testifying  on  his  cross- 
examination,  the  state  asked  him  this  question :  "  Within  three  or  four 
days  after  the  shooting  did  you  have  any  conversation  with  Mrs. 
Wells,  in  which  you  said  you  had  told  Peter  Wells  that  if  he  would 
let  you  have  a  rifle  you  would  put  French  in  a  prospect  hole,  and  that 
Wells  replied  he  *  didn't  want  anything  of  that  kind  in  his.'  "  To 
that  question  defendant's  counsel  objected:  "Tbe  answer  must  be 
immaterial,  and  to  lay  the  foundation  for  a  contradiction  of  an  im- 
material statement;  it  is  immaterial."  The  objections  were  over- 
ruled and  the  defendant  excepted.  Answering  the  question,  the  wit- 
ness testified  '*that  in  a  conversation  which  occurred  a  day  or  two 
before  *  *  *  the  trouble,  I  told  Wells,  •  If  I  thought  that  man 
[French]  was  hunting  us  in  the  chaparral,  I  would  take  a  rifle  and 
go  down  and  get  him;'  *  *  *  and  Wells  said  to  me,  <No;' 
*  *  *  and  I  think  I  told  Mrs.  Wells  what,  in  substance,  I  said 
to  Wells." 

It  is  contended  that  neither  question  nor  answer  was  in  response 
to  the  matter  testified  by  the  witness  in  his  examination  in  chief. 
But  the  matter  of  the  direct  testimony  of  the  witness  was  the  fact 
that  Wells,  being  armed,  left  his  own  house,  on  the  morning  of  the 
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day  of  the  homicide,  to  go  to  Oleta,  wbpre  he  knew  French  was,  and 
the  statement  made  by  him,  before  starting,  as  to  the  trouble  between 
French  and  himself,  from  which  the  jury  could  have  drawn  the  in- 
ference that  the  object  of  Wells  in  going  to  Oleta,  under  the  circum- 
stancej^,  was  to  bring  about  a  rencounter  between  French  and  him- 
self. Whether  Wells  went  to  Oleta  with  a  hostile  or  peaceable  in- 
tent towards  French — with  a  doterminq,tion  to  force  a  fight  or  quar- 
rel upon  him  or  not^-was  therefore  a  matter  presented  to  the  consid- 
eration of  the  jury  by  the  direct  testimony  of  the  witness;  and  in  the 
consideration  of  that  question  the  jury  were  entitled,  on  the  cross-ex- 
amination of  the  witness,  to  any  former  statements  made  by  him 
relative  to  the  matter  inconsistent  with  his  direct  testimony,  and  to 
any  matter  connected  with  it  tending  to  show  the  mental  condition  of 
the  deceased  towards  the  defendant.  The  Code  rule  is  that  a  wit- 
ness in  a  civil  or  criminal  action  may  be  asked,  on  cross-examina- 
tion, whether  he  has  made  any  statement  inconsistent  with  his  direct 
testimony  relative  to  any  fact  therein  stated,  and  may  also  be  exam- 
ined as  to  any  matter  relevant  to  or  connected  therewith.  Sections 
2048,  2049,  2052,  Code  Civil  Proc.  Besides,  in  the  cross-examina- 
tion of  a  witness,  much  must  be  left  to  the  discretion  of  the  judge 
who  presides  at  the  trial.  Unless  the  record  on  appeal  shows  an 
abuse  of  discretion,  appellate  tribunals  do  not  interfere.  We  think 
there  was  no  abuse  of  discretion  in  overruling  the  objections  made  to 
the  question.  The  matter  stated  in  the  question  and  answer  was 
not  irrelevant  or  immaterial. 

2.  The  next  assignment  of  error  is  that  the  court,  at  the  close  of 
the  evidence  given  for  defendant,  permitted  the  prosecution  to  ask  of 
Joseph  Young,  a  witness  called  by  the  prosecution  in  rebuttal  of 
certain  evidence  given  by  defendant,  the  following  question:  "Dur- 
ing your  association  with  the  deceased.  Wells,  and  the  (ictions  on  his 
part, — from  ivords  of  his,  and  a  combination  of  all  the  circumstances 
that  would  tend  to  throw  light  on  the  subject, — what  was  the  feeling, 
and  the  expressed  feeling,  between  the  deceased.  Wells,  and  the  de- 
fendant ?"  The  question  was  asked  of  the  witness  on  his  redirect  ex- 
amination. It  was  objected  that  the  question  was  incompetent,  irrele- 
vant, and  immaterial;  but  the  court,  against  the  objections  and  ex- 
ceptions taken,  permitted  the  witness  to  answer. 

We  think  the  ruling  was  erroneous.  A  witness  cannot  testify  to 
his  understanding  of  the  meaning  of  words  used  by  another,  or  to 
inferences  drawn  by  hini  from  a  combination  of  circumstances  tend- 
ing to  throw  light  on  the  question  of  feeling  between  two  persons. 
That  iB  a  matter  for  the  jury,  upon  proof  of  the  words  or  circum- 
stances themselves.  But  although  the  question  was  answered,  the 
answers  of  the  witness  were  afterwards  stricken  out.  In  answering 
the  questions  the  following  took  place : 

Witness,  "He  [WellsJ  told  me  « if  Uz  [French]  would  come  there  h«  would 
be  treated  just  as  well  as  ever.'    I  never  heard  him  make  any  threats  at  all." 
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The  Court,  **The  last  part  of  his  answer  is  stricken  out.**  Witness  contin- 
ued: "He  said  if  Uz  would  come  to  his  house  he  would  be  treated  just  as 
well  as  he  ever  was;  this  was  said  two  or  three  days  before  the  shooting. 
♦  *  ♦  "  Question  "I  understand  the  reraaik  made  was  two  or  three  days 
before  the  killing?"  Answer,  "Either  two  or  three."  Defendants  Counsel, 
"I  move  that  that  be  stricken  out.  *  ♦  ♦  »  The  Court.  "You  have  your 
exception."  DefendanVs  Counsel,  "We  move  to  strike  out  the  answer  of 
the  witness:  « It'  he  had  come  to  his  house  he  would  have  been  treated  just  as 
well  as  ever/  on  the  grounds  that  it  is  incompetent,  irrelevant,  and  imma- 
terial." District  Attoniey.  "Let  it  be  stricken  out.  We  do  not  care  any- 
thing about  it." 

This  was  the  only  testimony  in  the  case  stricken  out  by  consent; 
and  the  court,  in  its  charge  to  the  jury,  instructed  upon  the  subject 
as  follows : 

"The  court  instructs  the  jury  that  they  should  carefully  exclude  from 
consideration  all  matters  of  evidence  offered  and  excluded,  and  also  that 
which  was  admitted  and  afterwards  stricken  out,  either  by  express  order  of 
the  court,  or  by  consent  of  counsel  by  whom  it  was  adduced." 

As,  therefore,  the  answers  of  the  witness  were  stricken  oat,  and 
the  question  remained  unanswered,  the  ruling  of  the  court  as  to  the 
question  did  not  effect  any  substantial  ri^ht  of  the  defendant. 

3.  The  next  assignment  of  error  is  that  the  court  overruled  objec- 
tions made  by  defendant  to  a  question  asked  by  the  prosecution  on 
the  redirect  examination  of  a  son  of  the  deceased,  who  had  beerr  ex- 
amined in  chief  by  the  district  attorney  and  cross-examined  by  de- 
fendant's counsel.  The  question  was  this:  "State  whether,  as  de* 
fendant  passed  by  you,  going  down  the  street,  did  you  hear  him  say 
anything  about  Joe  Young."  Defendants  Counsel.  "We  object  to  it; 
that  is  something  not  testified  before."  The  court  overruled  the  ob- 
jection, and  the  witness  answering,  testified :  "He  [French]  said : 
'  If  I  had  the  other  load  into  Joe  Young  I  would  be  satisfied.'  " 

We  think  there  was  no  error  committed  in  overruling  the  objec- 
tion. The  witness  testified  on  his  examination  in  chief  to  the  effect 
that  on  the  morning  of  the  fourteenth  of  March  he  left  home  with  his 
father  to  hunt  for  a  horse  which  was  tracked  to  a  stable  in  Oleta; 
that  they  remained  at  the  stable  four  or  five  minutes,  and  then  walked 
from  there  into  Main  street,  where,  after  walking  about  150  yards, 
they  saw  defendant,  with  a  double-barreled  shotgun,  sitting  in  front 
of  a  saloon  on  the  opposite  side  of  the  street;  and,  according  to  the 
testimony  of  the  wijbness,  the  following  occurred  in  the  street : 

"French,  when  he  saw  us,  called  out:   •  Stop,  you  s of  a  b ;  I've  got 

you  where  I  wanted  you! '  *  Hold  on,'  said  father;  •  you  are  accusing  me 
wrongfully.'  About  that  time  French  raised  the  gun  and  cocked  it.  Aly  father 
stopped^  and  did  not  move  after  that  at  all.  My  father  said:  'Hold,  nowl 
you  are  too  fast;'  and  French  said:  'You  area  damned  liar;'  and  father 
said:  *  You  are  accusing  me  wrongfully.  I  don't  w^ant  any  of  this.'  French 
said:  «ldo;  I  have  been  hunting  for  it;'  and  father  said:  *Uz,  set  down 
your  gun,  and  come  to  me  like  a  man,  and  we  will  settle  it;'  and  French 
said:  *  You  are  a  liar  and  a  s of  a  b ; '  and  then  he  said :  *  Take  the  chil- 
dren out  of  the  way;  get  out  of  that  window,  woman! '  and  then  he  shot. 
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Saw  my  father's  hands, — there  was  nothing  in  them;  they  were  by  his  side. 
My  father  did  not  make  any  attempt  or  demonstration  towards  drawing  a 
weapon.  After  the  shot  ray  father  fell  backwards  on  the  porch.  He  was 
shot  in  the  forehead  with  a  buckshot." 

On  his  cross-examination  the  witness  also  testified : 

"About  four  days  before  that  French  said  he  had  heard  considerable  threats 

that  my  father  and  Joe  Young  had  made  against  him.     Father  knew  what 

French  had  said.    My  grandfather  had  told  him." 

After  which  the  witness,  being  recalled  by  the  prosecution,  on  his 
redirect  examination  testified,  without  objection,  that  French,  just 
after  he  shot,  stepped  into  the  saloon,  and  immediately  stepped  out 
again,  with  his  gun  in  his  hand,  and  started  to  go  down  the  street, 
passing  within  four  or  five  feet  of  the  witness.  Upon  this  the  ques- 
tion, to  which  the  defendant  objected,  was  asked  and  answered ;  and 
as  both  question  and  answer  related  to  and  were  connected  with  the 
circumstances  of  the  homicide,  as  detailed  on  the  examination  in  chief 
and  cross-examination  of  the  witness,  the  objection  taken  to  the  ques- 
tion was  properly  overruled. 

4.  The  last  assignment  of  error  is  that  the  jury  were  misled  by  the 
instructions  of  the  court,  upon  the  question  of  punishment,  to  return 
a  verdict  of  murder  in  the  first  degree,  without  a  declaration  of  what 
the  punishment  should  be.  In  its  elaborate  charge  to  the  jury  the 
court  several  times — twice  of  its  own  motion  and  once  at  the  request 
of  the  prosecution — instructed  them  as  to  their  powers  and  duties 
upon  the  question  of  punishment.  In  those  given  of  its  own  motion 
the  court  instructed  them  substantially  in  the  language  of  section  190 
of  the  Penal  Code,  which  declares :  "Every  person  guilty  of  murder 
in  the  first  degree  shall  suffer  death  or  confinement  in  the  state  prison 
for  life,  at  the  discretion  of  the  jury  trying  the  same."  And  the  in- 
struction upon  the  same  subject,  given  at  the  request  of  the  prosecu- 
tion, was  as  follows : 

"Should  the  jury  believe  from  the  evidence,  and  beyond  a  reasonable  doubt, 
that  the  defendant  is  guilty  of  murder  in  the  first  degree,  and  should  the  jury 
so  find,  then  the  jury  has  the  right,  in  such  verdict,  to  fix  the  penalty  of  death 
or  of  imprisonment  in  the  state  prison  for  life.  The  jury  has  the  right,  in 
case  they  find  a  verdict  of  guilty  of  murder  in  the  first  degree,  to  do  so  with- 
out fixing  the  penalty.  In  other  words,  gentlemen  of  the  jury,  if  you  find 
tlie  defendant  guilty  of  murder  in  the  first  degree,  and  believe  that  he  should 
be  punished  by  death,  you  may  say  in  your  verdict,  *  We,  the  jury,  find  the 
defendant  guilty  of  murder  in  the  first  degree,'  or  if  you  find  him  guilty,  and 
believe  that  his  punishment  sliould  be  confinement  in  the  state  prison  for 
life,  you  should  say  so  in  your  verdict." 

The  instructions  which  were  given  were  correct.  People  v.  Jones, 
63  Cal.  168;  People  v.  Murback,  64  Cal.  369. 

Upon  receiving  the  charge  of  the  court  the  jury  retired  for  deliber- 
ation, and  afterwards  returned  into  court,  and  by  their  foreman  re- 
ported that  they  had  not  agreed  upon  a  verdict,  and  that  a  juror  de- 
sired to  be  further  informed  upon  the  question  of  punishment.  The 
juror  referred  to  then  arose  and  the  following  proceeding  took  place : 
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"Juror.  I  did  not  want  to  sentence  the  defendant  to  death.  Court.  Do  I 
understand  the  jury  to  disagree  simply  upon  the  matter  of  punishment? 
Juror,  Yes,  sir;  I  am  not  willing  to  pass  sentence  *  *  *  by  which  the 
man  should  be  killed,  because  I  think  there  were  some  mitigating  circum- 
stances. ♦  *  *  Court,  The  jury  have  the  right  to  fix  the  penalty  at  death 
or  imprisonment  for  life.  *  *  *  if  the  jury  bring  in  a  verdict  of  guilty 
of  murder  in  the  first  degree;  without  specifying  the  penalty,  they  may  do  so. 
Juror.  Then  we  are  not  compelled  to  do  it?  Court.  You  are  not  compelled 
to  do  it." 

Again  the  jury  retired,  and  again  they  returned  into  court  for  in- 
formation upon  the  same  question.  The  court  read  to  them  section 
190  of  the  Penal  Code,  and,  after  it  was  read,  the  same  juror  arose 
and  said :  "I  got  the  impression  that  if  the  verdict  was  returned  of 
guilty  of  murder  in  the  first  degree,  without  anything  further,  it  in- 
flicted the  death  penalty.  Some  of  my  fellow-jurors  thought  it  did 
not.  I  want  to  be  certain  of  that,"  Again  the  court  read  section 
190  of  the  Penal  Code,  and  in  connection  therewith  informed  the  jury 
as  follows : 

"I  think  it  is  the  duty  of  the  jury  to  fix  the  penalty,  but  at  the  same  time, 
if  you  have  agreed  on  a  verdict  of  murder  in  the  fli-st  degree,  the  court  will 
receive  it.  If  there  is  nothing  specified  as  to  the  penalty,  the  court  will  have 
its  duty  to  perform,  but  what  the  duty  will  be  the  court  will  not  say.  I 
think  it  is  a  jury's  duty  to  fix  the  penalty, — they  ought  to  do  it." 

Upon  receiving  this  information  the  jury  once  more  retired,  and 
afterwards  returned  into  court  with  their  verdict.  It  was  declared 
by  the  foreman,  and  the  court  asked  defendant's  counsel  if  he  desired 
to  have  the  jury  polled,  to  which  counsel  replied:  "We  do  not." 
Thereupon  the  clerk  was  directed  to  record  the  verdict ;  and  that 
being  done,  the  clerk  read  it  to  the  jury  as  recorded,  and  inquired  of 
them  "if  that  was  their  verdict;"  but  before  all  the  jurors  answered 
defendant's  counsel  interposed  with  the  following  expression :  "That 
verdict  has  been  rendered  under  a  misapprehension  of  the  court's 
instructions  and  the  law,  and  if  the  jury  knew,  as  is  the  fact,  that 
that  means  hang,  they  would  not  have  brought  in  that  verdict." 
After  this  the  same  juror  arose  and  said:  "If  that  is  the  effect  of  my 
verdict,  that  is  not  my  verdict."  Upon  that  expression  of  disagree- 
ment the  court  again  asked  defendant's  counsel  if  he  at  that  time 
desired  to  have  the  jury  polled,  to  which  counsel  answered:  "Yes; 
we  do."  Under  the  direction  of  the  court  the  clerk  proceeded  to  poll 
the  jury,  each  of  whom,  as  his  name  was  called,  answered  that  it  was 
his  verdict.  When  the  name  of  the  hesitating  juror  was  called  the 
record  shows  that  he  expressed  his  agreement  in  the  manner  follow- 
ing: 

''The  Cleric.  Is  this  your  verdict  ?  Juror.  No;  not  if — ;  and  murmured 
in  a  low  tone  of  voice  something  which  could  not  be  heard.  The  Court. 
What  we  desire  to  know  is  whether  this  is  your  verdict.  Juror.  Yes ;  that 
is  my  verdict,  and  I  will  leave  the  responsibility  to  the  court." 

The  polling  of  the  jury  proceeded  further,  and  all  the  jurors  an- 
swered: "Yes;  that  is  my  verdict."    The  jury  was  then  discharged. 
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and  the  defendant  was  remanded  into  the  custody  of  the  sheriff  and 
an  order  duly  entered  fixing  the  time  for  sentence. 

Hesitancy  upon  the  part  of  the  juror  upon  the  question  of  punish- 
ment is  very  apparent;  but  that  was  not  due  to  the  instructions  upon 
the  question.  The  instructions  iterated  and  reiterated,  time  and 
again,  were  unambiguous,  and  entirely  consistent  with  the  criminal  law 
of  the  question  as  formulated  by  section  190  of  the  Penal  Code. 
They  were  not  contradictory.  On  the  contrary,  they  were  pointed 
and  definite  as  to  the  powers  exercisable  by  the  jury  upon  the  sub- 
ject of  punishment,  in  case  they  agreed  upon  a  verdict  of  murder  in 
the  first  degree.  The  instructions  were  therefore  correct;  and  being 
correct,  and  free  from  ambiguity  of  expression,  it  is  not  to  be  pre- 
sumed that  the  jurors  to  whom  they  were  given  did  not  apprehend 
them,  or  that  any  juror  may  have  been  misled  by  them. 

It  is  true  that  the  judge  himself  seems  to  have  hesitated  about  giv- 
ing information  to  the  jury  as  to  what  his  duty  would  be  in  case  of 
the  return  of  a  verdict  of  murder  in  the  first  degree,  without  an  ex- 
pression of  agreement  upon  the  question  of  punishment;  but  the  juror 
who  was  instructed  as  to  his  duty  could  not  have  been  misled  by  that 
in  considering  the  question.  He  knew  from  the  instructions  that  if 
no  verdict  was  returned  upon  the  question  of  punishment  the  re- 
sponsibility of  inflicting  the  punishment  upon  the  verdict  to  which  he 
did  agree  would  be  upon  the  court,  and  there,  as  he  expressed  it,  he 
"would  leave  it." 

Of  the  duty  of  the  court  upon  receiving  such  a  verdict  there  could 
have  been  no  doubt  in  the  mind  of  the  judge.  As  declared  by  this 
court  in  People  v.  Welch,  49  Cal.  186 : 

Vlf  a  jury  shall  agree  that  a  defendant  is  guilty  of  murder  in  the  first  de- 
gree, but  cannot  agree  that  the  punishment  shall  be  imprisonment  for  life, 
or  shall  not  declare  that  the  punishment  shall  be  such  imprisonment,  it  will 
be  the  duty  of  the  court  to  pronounce  judgment  of  death.  The  jury  need 
not  declare  that  death  shall  be  inflicted  in  crises  where  they  cannot  agree  on 
impnsonment;  since  if  the  verdict  is  silent  in  respect  to  the  penalty,  the 
court  must  sentence  the  defendant  to  death." 

In  other  words,  a  person  convicted  of  murder  in  the  first  degree 
shall  not  escape  punishment  because  the  jury  that  convicted  him  by 
a  valid  verdict  may  have  disagreed  upon  the  question  of  punishment, 
or,  which  is  equivalent  to  the  same  thing,  returned  a  verdict  which 
was  silent  as  to  the  penalty. 

We  find  no  prejudicial  errors  in  the  record,  and  the  judgment  and 
order  must  be  affirmed.     It  is  so  ordered. 

We  concur:    Thornton^  J.;  Morrison,  G.  J.;  Myrick«  ?• 
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Hale  v.  Akers  and  others.     (No.  8, 099.) 
Filed  March  28, 1886. 

1.  Public  Lands — Land  Titles  m  Califobnia— Effect  of  Decree  of  Con- 

firmation. 

The  Dual  decrees  of  the  board  of  commissioners,  or  of  the  district  or  su- 
preme court,  or  any  patent  issued  under  the  act  of  congress  of  March  8,  1851 , 
to  ascertain  and  settle  private  land  claims  in  California,  are  conclusive  only 
between  the  Uiiited  States  and  the  claimants,  and  do  not  affect  interests  of 
third  persons;  such  third  persons  being  those  whose  title  accrued  before  the 
duty  of  the  government  and  its  rights  under  the  treaty  with  Mexico  attached. 

2.  Same— Decree  of  Confirmation  of  Land  Claim  in  California— Survey. 

Where  a  claim  to  public  land  in  California  has  been  confirmed  by  a  decree 
of  the  district  court,  under  the  act  of  congress  of  March  8, 1861,  and  the  de- 
cree fixes  the  boundaries  of  the  claim,  and  remains  unreversed,  the  survey 
must,  in  all  respects,  conform  to  the  decree. 

8.  Same— Overlapping  of  Patents  to  Land— Boundaries. 

A  grant  of  land  identified  b^  specific  boundaries,  or  having  such  descrip- 
tive features  as  to  render  its  identification  a  matter  of  absolute  certainty, 
gives  a  better  right  to  the  premises  in  determining  a  controversy  in  regard 
thereto,  caused  by  the  overlapping  of  two  patents,  than  would  a  floating  grant, 
although  the  latter  be  first  surveyed  and  patented. 

4.  Same- Mexican  Titles  in  California— Pueblo  Lands. 

Where,  under  the  Mexican  law,  pueblos  were  established,  they  became  in- 
vested, even  without  any  formal  assignment,  with  a  certain  title  to  the  pueblo 
lands,  and  this  title  was  recognized  by  the  act  of  congress  of  March  8,  1861. 
as  in  the  nature  of  a  grant,  and  has  ever  since  been  upheld  and  protected  by 
the  courts.- 

GoinmisBionerB'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Sonoma. 

William  D.  Bliga,  for  appellants. 

Porter  dt  Rutledge,  for  respondents. 

Belcher,  C.  C.  This  is  an  action  to  recover  possession  of  about 
15  acres  of  land  in  Sonoma  county.  Both  parties  claim  title  in  fee. 
The  plaintiffs  deraign  their  title  from  Jacob  P.  Leese,  to  whom  a 
Mexican  grant  of  five  and  a  half  leagues  was  confirmed,  and  in  Au- 
gust, 1859,  patented  by  the  United  States.  The  defendant  Stephen 
Akers  deraigns  his  title  from  the  city  of  Sonoma,  to  which  a  patent 
was  issued  by  the  United  States  in  March,  1880,  for  certain  lands 
confirmed  to  it  as  Pueblo  lands.  Both  patents  cover  the  land  in  con* 
troversy,  and  the  question  for  decision  is,  which  party  shows  the  bet- 
ter right  to  it  ? 

The  facts  as  found  by  the  court  below  are  as  follows :  In  October, 
1841,  the  governor  of  California  made  a  grant  to  Jacob  P.  Leese  of 
the  place  called  Huichica,  in  the  neighborhood  of  Sonoma,  contain- 
ing two  square  leagues,  and  having  for  its  western  boundary  the 
Arroyo  Seco.  In  July,  1844,  the  governor  made  a  second  grant  to 
Leese  of  three  and  a  half  leagues  of  the  land  called  Huichica,  and 
bounded  "on  the  west  by  Estero  de  Sonoma,  as  far  as  the  Trancas, 
taking  the  direction  of  the  Arroyo  Seco  as  far  as  the  Little  hills  of 
Huichica." 

v.lOp.no.6— 25 
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In  April,  1852,  Leese  presented  to  the  board  of  land  commissioners 
a  claim  for  confirmation  of  his  title  to  the  whole  Huichica  tract  of  five 
and  a  half  leagues,  and  his  claim  was  confirmed  by  the  board  in  April, 
1853,  and  by  the  United  States  district  court  in  1856.  The  appeal  to 
the  supreme  court  was  dismissed  in  December,  1856.  The  decree  of 
confiraiation  gave  to  Leese  the  land  known  by  the  name  of  Huichica, 
containing  five  and  one-half  square  leagues,  and  bounded  it  "on  the 
south  by  the  marshy  land  adjoining  the  bay  of  San  Francisco,  and  on 
the  west  by  the  esiero  of  Sonoma,  as  far  as  the  Trancas,  taking  the 
direction  {el  rumbo,  direction  or  course)  of  the  Arroyo  Seco."  Under 
this  decree  a  deputy  surveyor  made  a  survey  of  the  Huichica  in  De- 
cember, 1858,  and  his  survey  was  approved  by  the  United  States  sur- 
veyor general  for  the  state,  on  June  4, 1859.  No  notice  was  given  of 
the  survey  or  of  its  approval,  and  neither  the  city  of  Sonoma,  nor  any 
officer  thereof,  nor  the  defendant,  had  any  notice  uf  the  proceeding 
relative  to  its  approval.  In  accordance  with  this  survey,  a  patent  for 
the  Huichica  rancho  was  issued  by  the  United  States  to  Leese,  dated 
Angust  3,  1859.  It  was  in  the  usual  form  of  patents  issued  for  con- 
firmed Mexican  grants,  and  recited  the  second  grant,  the  confirma- 
tion, and  the  survey.  The  western  boundary,  as  shown  on  thfe  plat  in 
the  patent,  is  the  Sonoma  creek,  from  a  post  marked  L,  at  the  lower 
landing,  as  far  as  a  post  marked  L,  at  the  Trancas;  and  thence  a 
straight  line  running  north,  37deg.  east,  156  chains,  to  a  postmarked 
L,  on  the  Arroyo  Seco,  at  the  Huichica  bills.  This  last  line  is  known 
as  the  "Trancas  Line." 

In  June,  1835,  the  governor  of  California  instructed  Gen.  Vallejo, 
director  of  colonization,  to  establish  the  pueblo  of  Sonoma;  and  in 
that  year  Vallejo  established  the  pueblo,  and  made  a  survey  thereof, 
with  the  following  boundaries :  "On  the  east  the  Arroyo  Seco,  from 
the  vineyard  of  Salvador  Vallejo  to  the  salt  marsh  on  the  bay;  thence 
along  the  salt  marsh  westerly  to  Sonoma  creek ;  thence  up  that  creek 
to  the  Agua  Caii^nte  creek;  thence  easterly  to  the  foot-hills  north  of 
the  city  to  the  place  of  beginning."  This  tract  Gen.  Vallejo  laid  out 
and  platted  into  lots  and  blocks,  and  in  the  year  1835  established 
families  on  the  same,  occupying  the  tract  along  the  Arroyo  Seco  down 
to  the  point  where  it  entered  the  salt  marsh.  He  also  made  a  report 
of  all  his  proceedings  to  the  governor,  and  they  were  duly  approved. 

In  May,  1852,  the  mayor  and  common  council  of  the  city  of 
Sonoma  presented  to  the  board  of  commissioners  their  claim,  as  suc- 
cessors of  the  pueblo,  for  all  the  land  of  the  pueblo  of  Sonoma,  as 
established  by  Vallejo;  and  their  claim  was  confirmed  by  the  board 
in  January,  1856.  An  appeal  was  taken  to  the  district  court,  and 
under  the  provisions  of  an  act  of  congress  passed  July  1,  1864,  the 
case  was  transferred  to  the  circuit  court,  where  the  claim  was  con- 
firmed on  the  second  day  of  November,  1864.  The  decree  of  con- 
firmation fixed  the  Arroyo  Seco  as  the  eastern  boundary  of  the  pueblo. 

In  September,  1868,  a  survey  of  the  land  so  confirmed  was  made 
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by  the  surveyor  general,  and  in  Augnst»  1872,  was  reported  to  the 
land  department  for  approval.  Dae  notice  of  this  snrvey  was  given 
and  published,  as  required  by  the  act  of  congress  of  July  1,  1864, 
and  the  matter  of  the  conflict  between  this  survey  and  the  survey  of 
the  Huichica  grant  was  heard  before  the  commissioner  of  the  general 
land-office  in  March,  1876.  That  officer  adjudged  and  determined 
that  "a  direct  line  running  from  the  point  marked  *  Trancas,'  on  So- 
nomo  creek,  to  the  point  where  the  Arroyo  Seco  enters  the  salt  marsh, 
and  thence  following  the  direction  of  the  Arroyo  Seco  to  the  Little 
Huichica  hills,  should  constitute  the  south-easterly  boundary  of  the 
pueblo  of  Sonoma;"  and  directed  the  surveyor  general  to  amend  his 
survey  accordingly.  An  amended  survey  was  made  as  required,  and 
due  notice  thereof* given.  The  amended  survey  was  reported  to  the 
general  land-office  for  approval,  and,  upon  a  hearing  had  before  the 
commissioner  in  December,  1878,  that  officer  approved  the  survey, 
and  fixed  the  Arroyo  Seco  as  the  boundary  between  the  pueblo  of 
Sonoma  and  the  Huichica  grant.  No  appeal  was  taken  from  this  de- 
cision, and  thesame  became  final.  A  patent  for  the  pueblo  lands 
wa&  issued  by  the  United  States  to  the  mayor  and  common  council  of 
the  city  of  Sonoma,  in  accordance  with  the  decrees  of  confirmation 
and  survey,  dated  March  31,  1880;  and  this  patent  covered  423  acres 
of  land  embraced  in  the  Huichica  patent,  of  which  the  15  acres  in 
controversy  are  a  part. 

In  1851  the  defendant  Stephen  Akers  entered  into  the  possession 
of  the  land  sued  for  under  a  contract  with  the  city  of  Sonoma  for  its 
purchase,  and  he  has  remained  in  possession,  cultivating  and  im- 
proving it,  ever  since.  In  May,  1858,  the  city  conveyed  to  him  this 
land  and  enough  more  to  make  111  acres,  it  all  being  within  the  city 
limits  as  surveyed  and  patented.  In  January,  1859,  the  grantee  of 
Leese  conveyed  to  Theodore  L.  Schell,  the  plaintiff's  testator,  470 
acres  of  land,  parcel  of  the  Huichica  grant,  as  surveyed  and  covering 
the  111  acres  conveyed  as  aforesaid  to  Akers.  In  September,  1860, 
Schell  commenced  an  action  against  Akers  to  recover  from  him  the 
possession  of  all  of  the  111  acres;  and  while  the  action  was  pending 
the  parties  to  it,  on  the  eleventh  day  of  October  following,  entered 
into  a  written  agreement,  which  was  signed  and  acknowledged  by 
them  and  recorded.  By  thi?  agreement  Akers  released  to  Schell  the 
east  half  of  the  Ill-acre  tract,  which  was  described  by  metes  and 
bounds;  and  the  agreement  then  proceeded  as  follows: 

"The  said  Schell  hereby  covenants  and  agrees  that  in  the  event  the  city  of 
Sonoma  establishes  her  claim  to  any  part  or  portion  of  the  above  released 
tract  of  land,  that  he  will  deliver  the  possession  of  the  same,  or  such  portions 
thereof  as  may  be  so  established,  together  with  a  yearly  rent  from  this  date  of 
$5  per  acre  for  the  land  so  to  be  delivered ;  and  the  said  Akers  hereby  covenants 
and  agrees  that  in  the  event  of  the  city  of  Sonoma  not  being  able  to  establish 
her  claim  beyond  the  present  line  of  the  Huichica  patent,  that  he  will  deliver 
possession  to  the  said  Schell  of  all  or  such  portion  of  the  remainder  of  said 
above-described  tract  of  land  as  may  be  within  the  line  of  said  Huichica  patent. 
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and  will  pay  a  yearly  rent  for  the  same,  at  the  rate  of  $5  per  acre,  to  the  said 
SchelL" 

The  action  was  then  dismissed,  and  a  fence  was  built  by  the  par- 
ties, extending  northerly  across  the  land,  and  dividing  it  into  two 
fields  of  nearly  equal  size.  Akers  surrendered  to  Schell  all  that  por- 
tion lying  east  of  the  fence,  and  retained  possession  of  all  that  por- 
tion lying  west  of  it.  The  land  in  controversy  here  is  a  part  of  the 
land  which  Akers  so  retained  in  his  possession.  Upon  the  findings 
the  court  rendered  judgment  in  favor  of  the  defendants.  The  plain- 
tiffs appealed,  and  the  case  is  brought  here  on  the  judgment  roll. 

There  are  two  sufficient  answers  to  the  claims  made  by  the  appel- 
lants : 

'  1.  It  was  expressly  provided  by  the  act  of  congi*ess,  passed  March 
3,  1851,  entitled  "An  act  to  ascertain  and  settle  the  private  land 
claims  in  the  state  of  California,"  that  the  final  decrees  of  the  board 
of  commissioners,  or  of  the  district  or  supreme  court,  or  any  patent 
to  be  issued  under  the  act,  should  be  conclusive  only  between  the 
United  States  and  the  claimants,  and  should  not  affect  interests  of 
third  persons.  Rodrigues  v.  U.  S.,  1  Wall.  688.  It  has  been  held 
by  this  court  that  the  *'third  persons''  against  whose  interests  the 
action  of  the  government  and  patent  are  not  conclusive  are  those 
whose  title  accrued  before  the  duty  of  the  government  and  its  rights 
under  the  treaty  attached.  Teschmacher  v.  Thompson,  18  Cal.  27, 
Where  two  patents  cover  the  premises  in  controversy,  "the  main 
question  in  the  case,  as  in  all  cases  where  patents  founded  upon  pre- 
viously existing  concessions  overlap,  is  which  of  the  two  original 
concessions  carried  the  better  right  to  the  premises  ?"  This  was  said 
in  Henshaw  y.  Bissell,  18  Wall.  255;  and  in  that  case,  there  being 
two  patents  covering  the  same  land,  it  was  held  that  in  determining 
such  a  controversy  a  grant  of  land  identified  by  specific  boundaries, 
or  having  such  descriptive  features  as  to  render  its  identification  a 
matter  of  absolute  certainty,  gives  a  better  right  to  the  premises 
than  a  floating  grant,  although  such  floating  grant  be  first  surveyed 
and  patented. 

Here  it  appears  that  the  pueblo  of  Sonoma  was  established  by  the 
direction  and  with  the  approval  of  the  governor  of  California  in  1835. 
Its  boundaries  were  surveyed  and  fixed.  The  tract  was  laid  out  in 
lots  and  blocks,  and  families  were  established  upon  those  lots  and 
blocks  along  the  Arroyo  Seco,  which  was  its  eastern  line  down  to  the 
salt  marsh.  "£y  the  laws  of  Mexico,  in  force  at  the  date  of  the  ac- 
quisition of  the  country,  pueblos  or  towns  were  entitled,  for  their 
benefit  and  the  benefit  of  their  inhabitants,  to  the  use  of  lands  con- 
stituting the  site  of  such  pueolos  and  towns,  and  of  adjoining  lands, 
within  certain  prescribed  limits.  This  right  appears  to  have  been 
common  to  the  cities  and  towns  of  Spain  from  an  early  period  of  her 
history,  and  was  recognized  in  the  laws  and  ordinances  for  the  settle- 
meat  and  government  of  her  colonies  on  this  continent.     Those  laws 
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and  ordinances  provided  for  the  assignment  to  the  paeblos  or  towns 
when  once  established  and  oflBcially  recognized,  for  their  use  and  the 
use  of  their  inhabitants,  of  four  square  leagues  of  land."  Townsend 
V.  Oreeley,  6  Wall.  336.  And  when  pueblos  were  established  they 
became  invested,  even  without  any  formal  assignment,  with  a  certain 
title  to  the  pueblo  lands.  This  title  was  recognized  by  the  act  of 
March  3,  1851,  as  in  the  nature  of  a  grant,  and  it  has  ever  since  been 
upheld  and  protected  by  the  decisions  of  this  court  and  of  the  supreme 
court  of  the  United  States.  Hart  v.  Burnett,  15  Cal.  630;  Griaarv. 
McDofvell,  6  Wall.  863. 

In  the  first  grant  to  Leese  the  Arroyo  Seco  is  expressly  named  as 
its  western  boundary.  In  the  second  grant,  and  in  the  decree  of 
confirmation,  the  western  boundary  is  the  Estero  de  Sonoma  as  far 
as  the  Trancas,  thence  taking  the  direction  of  the  Arroyo  Seco.  It 
has  been  held,  when  a  land  claim  had  been  confirmed  by  a  decree  of 
the  district  court,  under  the  act  of  March  3,  1851,  and  the  decree 
fixed  the  boundaries  of  the  claim,  and  remained  unreversed,  that  the 
survey  must  conform  to  the  decree  in  all  respects.  The  Fossat  Case, 
2  Wall.  649. 

What  was  meant  by  the  words,  "taking  the  direction  of  the  Ar- 
royo Seco  ?"  It  seems  to  us,  as  it"  did  to  the  commissioner  of  the 
general  land-office,  when  the  matter  of  the  conflict  was  before  him, 
that  the  line  was  to  run  from  the  Trancas  to  the  nearest  point  on  the 
Arroyo  Seco,  and  thence  up  that  creek  or  gulch.  If  this  be  so,  then 
it  is  clear  that  the  line,  as  run  by  the  surveyor,  did  not  conform  to 
the  decree,  but  took  in  lands  not  covered  by  it.  It  must  follow  that, 
to  the  lands  so  taken  in,  the  original  concession  to  the  pueblo,  and 
the  patent  issued  upon  confirmation  thereof,  carried  the  better  right. 

2.  When  Schell  and  Akers  executed  their  written  agreement  in 
October,  1860,  the  Huichica  patent  had  been  issued  to  Leese,  and 
Schell  had  his  deed.  The  Sonoma  claim  had  been  confirmed  by  the 
commissioners,  and  took  in  the  land  lying  between  the  Trancas  line 
and  the  Arroyo  Seco.  The  city  was  asserting  a  right  to  that  land, 
and  the  case  was  pending  before  the  courts.  Akers  had  a  deed  to 
111  acres  of  the  land,  and  was  in  possession  of  it.  Under  these  cir- 
cumstances, the  parties  compromised  the  action,  which  had  been  com- 
menced by  dividing  the  111  acres  about  equally  between  them.  Akers 
released  and  surrendered  to  Schell  the  eastern  half  and  retained  the 
western  half.  In  consideration  of  this,  Schell  agreed,  "in  the  event 
the  city  of  Sonoma  establishes  her  claim  to  any  part  or  portion"  of 
the  land  released,  to  deliver  back  to  Akers  such  part  or  portion,  and 
to  pay  a  yearly  rent  of  five  dollars  per  acre  for  the  same  while  he 
might  hold  it.  And  Akers  agreed,  in  the  event  the  city  should  not  be 
able  to  establish  her  claim  beyond  the  line  of  the  Huichica  patent,  to 
deliver  to  Schell  so  much  of  the  land  as  he  retained  within  that  line, 
and  to  pay  to  him  a  like  rent  of  five  dollars  per  acre.  It  is  clear 
from  this,  we  think,  that  the  only  establishment  of  the  Sonoma  claim 
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which  the  parties  contemplated  was  such  as  would  result  from  the 
action  of  the  courts  upon  it,  and  the  issuing  of  a  patent  by  the  gov- 
ernment in  pursuance  of  their  decrees.  The  parties  evidently  thought 
that  if  the  city  should  finally  succeed  in  establishing  its  claim^  and 
receive  a  patent  for  any  of  the  land  within  the  lines  of  the  Huichica 
patent,  it  would  have  the  better  title  to  the  land.  They  could,  there- 
fore, avoid  litigation  and  expense,  and  safely  await  the  issue  of  the 
city's  contest.  As  we  have  seen,  they  rightly  interpreted  the  law, 
and  so  long  as  Schell  lived  he  acquiesced  in  the  arrangement.  After 
his  death  his  executors  thought  it  their  duty  to  raise  the  question 
again,  and  this  action  was  commenced.  In  our  opinion  the  agree- 
ment was  intended  to  be  and  was  binding  upon  the  parties,  and  de- 
cisive of  their  rights  when  it  was  executed,  and  it  remains  so  still. 
The  judgment  should  be  affirmed. 

We  concur :     Searls,  C.  ;  Foote,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


(69  Cal.   153) 

Howell  v,  Stetefbldt  Furnace  Co.,  Original  Defendant,  and  an- 
other. Substituted  Defendant.     (No.  9,206.) 

Filed  March  26, 1886. 

1.  Actions— Change  op  Venue— Convenience  of  Witnesses  —  Time  fob  Ap- 

plication. 

A  defendant  is  not  entitled  to  have  the  place  of  trial  changed,  on  the  ground 
of  the  convenience  of  witnesses,  until  he  has  filed  an  answer  in  the  cause. 

2.  Same— Right  op  Substituted  Dependant. 

A  person  who  is  substituted  involuntarily  as  the  sole  defendant  in  place  of 
the  original  defendant,  under  section  886  of  the  California  Code  of  Civil  Pro- 
cedure»  is  entitled  to  demand  and  have  a  change  of  the  place  of  venue  to  the 
county  ih  which  he  resides. 

Commissioners'  decision. 

Department  2.  Appeal  from  superior  court,  oounty  of  Santa 
Clara. 

D.  L.  Smooty  for  appellant. 
Charles  F.  Wilcox^  for  respondent. 

FooTB,  C.  The  Stetefeldt  Furnace  Company  had  in  its  possession 
$2,000,  which  John  Howell  and  James  M.Thompson  respectively 
claimed.  John  Howell  resided  in  Santa  Clara  county;  the  furnace 
company  claimed  to  have  its  situs  in  San  Francisco,  and  Thompson 
resided  there.  Howell  brought  suit  in  Santa  Clara  county  against 
the  furnace  company  to  recover  that  sum  of  money.  The  company 
made  no  defense,  but  filed  the  necessary  affidavit,  under  section  386, 
Code  Civil  Proc,  gave  the  required  notice  to  Howell  and  Thompson, 
paid  the  money  into  court,  and  obtained  an  order  to  be  there  made 
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and  entered  substituting  Thompson  in  its  place  as. defendant,  and 
thereafter  said  company  ceased  to  have  any  connection  with  the  ac- 
tion. Upon  Thompson  being  made  the  sole  party  defendant  to  the 
action,  he  filed  a  demurrer  to  the  complaint,  and  at  the  same  time, 
under  section  396,  Code  Civil  Proc,  filed  an  affidavit  of  merits,  and 
demanded  in  writing  that  the  trial  of  the  cause  should  take  place  in 
the  county  of  San  Francisco,  where  he  resided.  Notice  of  this  mo- 
tion was  duly  given  by  Thompson,  and  the  motion  denied  by  the 
court,  from  the  order  refusing  which  this  appeal  is  taken. 

It  is  contended  on  the  part  of  the  plaintiff,  first,  that  so  far  as 
the  defendant  Thompson's  right  to  a  change  of  venue  rested  upon 
the  claim  that  the  convenience  of  witnesses  required  it,  it  should  not 
be  granted,  because  he  had  not  filed  an  answer  in  the  cause,  and 
therefore  the  trial  court  was  not  placed  in  possession  of  the  neces- 
sary facts  to  determine  the  propriety  of  granting  the  motion  on  that 
ground. '  And  in  this  respect  his  contention  is  correct. 

He  claims  further,  however,  that  the  defendant*  is  not  entitled  to 

a  change  of  venue  to  the  county  of  his  residence,  because  he  did  not 

move  for  or  demand  such  change  until  after  the  court  had  obtained 

jurisdiction  over  the  original  defendant,  and  that  it  then  became  too 

•late  for  the  substituted  defendant  to  rightfully  claim  such  change. 

The  object  had  in  view  by  the  legislature  in  enacting  section  396, 
Code  Civil  Proc,  was  to  prevent  trials  of  actions  in  counties  other 
than  those  in  which  defendants  resided,  unless  they  waived  such 
right.  And  the  failure  of  the  original  defendant  (even  if  it — a  cor- 
poration— had  possessed  a  residence,  which  it  had  not,  as  the  term  is 
used  in  sections  395,  396,  Code  Civil  Proc.)  to  demand  a  change  of 
venue  to  the  county  of  its  residence  could  not  prejudice  the  right  of  a 
defendant,  when  upon  his  first  appearance  in  the  action,  to  which  he 
had  been  made  the  sole  substituted  defendant  in  irtvitum,  he  moved 
for  and  demanded  a  transfer  of  the  cause  to  the  county  where  he  re- 
sided. Thompson's  first  appearance  in  this  cause  as  sole  defendant 
was  when  he  filed  his  demurrer  to  the  complaint,  and  moved  for  and 
demanded  a  change  of  venue  to  the  county  of  his  residence.  The  ap- 
pearance of  the  corporation  was  not  his  appearance.  He  was  brought 
into  the  action,  under  section  386,  Code  Civil  Proc,  in  invitum.  He 
did  not  come  in  as  a  voluntary  intervener..  From  the  moment  he 
became  such  party  to  the  action,  and  not  until  then,  did  he  become 
entitled  to  the  exercise  of  the  right  which  accrued  to  him  under  sec- 
lion  396,  Code  Civil  Proc  Therefore  we  are  of  opinion  that  the  order 
of  the  court  below  should  be  reversed,  and  that  tribunal  directed  to 
make  and  enter  an  order  granting  the  change  of  venue  as  demanded. 

We  concur :     Belcher,  G.  C.  ;  Sbarls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  reversed,  with  directions  to  the  court  below  to  grant  a  change 
of  venue. 
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(69  Cal.   184) 

People  v.  Moody  and  others.     (No.  20,161.) 
Filed  March  29, 1886. 

Crihinal  Law— Information,  Amendment  op— Plea— Arraignment. 

Where  an  information  as  filed,  to  which  the  defendants  pleaded  not  guilty, 
stated  no  defense,  for  the  reason  that  the  day  of  the  alleged  commission  of 
the  offense  was  a  day  after  the  accusation  was  made,  and  after  a  jury  was  im- 
paneled the  information  was  amended  by  alleging  the  commission  of  the  of- 
fense on  a  day  prior  to  the  filing  of  the  information,  the  defendants  should 
have  been  arraigned  and  called  on  to  plead  to  the  amended  information,  and 
it  was  error  to  proceed  with  the  trial  without  an  arraignment  or  plea  to  the 
information  as  amended. 

In  bank.     Appeal  from  superior  court,  coanty  of  San  Luis  Obispo. 
E,  dt  William  Graves  and  J.  N.  Turner ,  for  appellants. 
E.  C.Marshall,  Atty.  Gen.,  for  respondent. 

Myrick,  J.  The  defendants  were  jointly  prosecuted  by  informa- 
tion. The  information  was  filed  June  18,  1885,  and  accused  the  de- 
fendants of  the  commission  of  a  crime  on  the  twentieth  of  July,  1885, 
a  day  subsequent  to  the  filing.  The  defendants  were  arraigned  and 
pleaded  not  guilty.  After  a  jury  was  impaneled  the  district  attorney 
moved  for  leave  to  amend  the  information  by  charging  the  offense  to 
have  been  committed  July  20,  1884,  a  day  before  the  filing  of  the  in-' 
formation.  Leave  to  amend  was  granted,  and  after  amendment  the 
trial  proceeded  without  an  arraignment  and  plea  to  the  information 
as  amended.  Without  passing  on  the  power  of  the  court  to  permit 
an  amendment  to  an  information,  it  is  sufficient  to  say :  The  in- 
formation as  filed  stated  no  offense  for  the  commission  of  which  the 
defendants  could  be  tried,  in  that  the  day  of  the  alleged  commission 
of  the  offense  was  a  day  after  the  accusation  was  made;  therefore 
no  offense  was  charged.  The  information,  when  amended,  charged 
an  offense,  and  this  information,  so  amended,  could  have  been  treated 
as  an  original  information  then  for  the  first  time  presented.  On  this 
information  the  defendants  should  have  been  arraigned  and  called 
on  to  plead.  This  omission  was  error.  No  issue  was  joined  as  to 
any  possible  crime. 

Judgment  and  order  reversed,  and  cause  remanded  for  proceedings 
not  inconsistent  with  this  opinion. 

We  concur:     Sharpstein,  J.;  Boss,  J.;  Morrison,  C.  J.;  Thorn- 
ton, J.;  MoKeb,  J. 
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(69  Oal.  215) 

People  v.  Kewen,     (No.  11,271.) 
Filed  March  30,  1886. 

University  of  Calipoknia— Hastings  College  of  the  Law. 

The  Hastings  College  of  the  Law  was  by  the  California  act  of  March  26, 
1878.  affiliated  with  the  university,  and  the  California  constitution  of  1879, 
having  declared  that  the  university  should  be  continued  in  the  form  and 
character  prescribed  in  the  acts  then  in  force,  it  was  not  competent  for  the 
legislature,  by  the  acts  of  March  8,  1888,  and  March  18,  1885,  to  change  the 
form  of  the  government  of  the  university,  or  of  any  college  thereof  then  ex- 
isting, and  those  acts  are  therefore  void,  in  attempting  to  provide  for  a  mode 
of  selection  of  directors  for  the  law  colles:e  different  from  that  in  existence. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San 
Francisco. 

Ralph  C.  Harrison,  for  appellant. 

Ryland  Wallace  and  The  Attorney  General,  for  respondent. 

Myrick,  J.  The  organic  act  of  the  University  of  California  (St. 
1867-68..  p.  248,  §  1)  made  provision  that  professional  and  other  col- 
leges might  be  added  to  and  connected  with  the  university.  The  act 
of  March  26,  1878,  (St.  1877-78,  p.  533,)  creating  Hastings  College 
of  the  Law,  made  provision  for  its  affiliation  with  the  university. 
The  petition  in  this  case  is  based  on  the  fact  of  such  affiliation,  and 
it  was  held  by  this  court,  in  Foltz  v.  Hoge,  54  Cal.  28,  (decided  in 
1879,)  that  the  law  college  had  affiliated  with  the  university,  and 
bad  become  an  integral  part  thereof,  subject  to  the  same  general  pro- 
visions of  the  law  as  were  applicable  to  the  university.  The  con- 
stitution of  1879  (article  9,  §  9)  declared  that  the  university  should 
be  continued  in  the  form  and  character  prescribed  in  the  acts  then 
in  force,  subject  to  legislative  control  for  certain  specified  purposes 
only.  Such  being  the  case,  it  was  not  competent  for  the  legislature, 
by  the  act  of  March  3,  1883,  or  that  of  March  18,  1885,  or  by  any 
other  act,  to  change  the  form  of  the  government  of  the  university, 
or  of  any  college  thereof  then  existing.  The  act  of  1878  provided 
for  a  board  of  directors,  to  consist  of  eight  persons,  naming  the  first 
and  providing  for  the  selection  of  successors;  the  act  of  1883  as- 
sumed to  transfer  the  control  of  the  college  to  the  regents  of  the  uni- 
versity; and  the  act  of  1885  assumed  to  make  another  transfer  by 
creating  a  board  of  trustees  for  the  college,  to  consist  of  three,  nam-: 
ing  them,  and  providing  for  the  appointment  of  successors.  It  was 
intended  by  the  constitution  to  prohibit  such  changes  as  to  the  uni- 
versity ;  and  if  the  college  is  a  portion  of  the  university,  such  pro- 
hibition would  extend  to  it.  The  selection  of  the  respondent  as  reg- 
istrar by  the  board  of  directors  existing  under  the  act  of  March  26, 
1878,  was  therefore  a  legal  selection,  and  he  is  rightfully  in  office 
until  removed  by  that  board. 

Judgment  reversed,  and  cause  remanded,  with  directions  to  sustain 
the  demurrer. 
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We  concur :     Thornton,  J. ;  McEee,  J. 

McEiNSTRT,  J.  I  concur.  Taking  it  for  granted  (as  is  assumed 
by  tlie  respondent)  that,  prior  to  the  adoption  of  the  present  consti- 
tution of  the  state,  the  Hastings  Law  College  had  '"afQliated"  with 
the  university,  I  agree  that  the  attempted  changes  in  its  organization, 
by  statutes  passed  after  the  constitution  was  adopted,  werci  attempted 
changes  in  the  "form  and  character"  of  the  university,  prohibited  by 
article  9,  §  9.  In  saying  this,  I  neither  take  judicial  notice  of  an  af- 
filiation, nor  hold  that  the  fact  is,  for  all  purposes,  determined  by 
Foltz  V.  Hoge,  64  Cal!  28;  but  rest  my  concurrence  upon  the  failure 
of  the  complaint  to  aver  that  such  affiliation  had  not  taken  place,  and 
upon  averments  in  the  complaint  which  assume  it,  as  well  as  on  the 
express  claim  of  counsel  for  respondent  in  their  points  and  author- 
ities. 


(2  Cal.  Unrep.  650) 

HOLMBERG   V.  HeNDY.       (No.  9,131.; 

Filed  March  81,  1886. 

Replevin— Form  op  Verdict  and  Judgment. 

In  an  action  of  claim  and  delivery,  the  verdict  and  judgment  must  be  in  the 
alternative,  as  provided  by  section  667  of  the  California  Code  of  Civil  Fto- 
cedure. 

Department  1.     Appeal  from  superior  court,  Calaveras  county. 

Action  for  claim  and  delivery.  The  verdict  and  judgment  were 
not  in  the  alternative  form,  but  merely  for  plaintiff  for  the  sum  of 
$1,100,  and  interest. 

Wm.  H.  H.  Hart,  for  appellant. 

Ira  H.  Reed,  for  respondent. 

BoES,  J.  The  action  is  claim  and  delivery.  The  judgment  does 
not  conform  to  the  requirements  of  the  statute  in  such  cases,  for 
which  reason  it  must  be  reversed.  Code  Civil  Proc.  §  667;  Berson 
V.  Nunan,  63  Cal.  560.  The  verdict  contains  the  same  vice,  for 
which  reason  a  proper  judgment  could  not  be  here  ordered,  assuming 
that  none  of  the  other  points  made  by  appellants  are  well  taken.  A 
new  trial  must  therefore  be  ordered  without  reference  to  the  other 
points. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     Mtriok,  J.;  MgEinstby,  J. 
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La  Societe  Francaisb  D*Epargnb  bt  de  Prbvoyance  Mutuellb  v. 
FiSHEL,  Ex'x,  etc.,  and  others. 

Filed  April  2, 1886. 

Municipal  Corporations  —  San  Francisco— Contract  for  Street  Work— 
Extension  op  Time — Street  Assessment. 

The  board  of  supervisors  of  the  city  and  county  of  San  Francisco  cannot, 
after  the  expiration  of  the  time  for  the  completion  of  street  work  under  a 
contract,  extend  the  time;  and  any  attempt  to  do  so,  or  to  validate  an  assess- 
ment for  such  work  done  in  pursuance  or  an  extension  of  time,  is  void.  On 
authority  of  Beoeridgey.  Livingstone,  54  Cal.  54,  and  Fanning  r.  ikhammel,  9 
Pac,  Rep.  437. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Action  to  foreclose  a  street-assessment  lien  for  street  work  done  in 
the  city  and  county  of  San  Francisco.  The  work  was  to  be  done  un- 
der contract,  within  a  specified  time.  At  the  expiration  of  such  time 
the  work  was  still  uncompleted.  Subsequently  the  board  of  super- 
visors passed  an  order  extending  the  time  in  which*  to  complete  the 
work.     Judgment  was  rendered  for  defendant. 

J.  M.  Wood  and  Daniel  Harney,  for  appellant. 

Stanly,  Stoney  d  Hayes,  for  respondent. 

By  the  Court.  The  only  point  involved  in  this  case  was  decided 
in  Beveridge  v.  Livingstone,  64  Cal.  54,  and  in  Fanning  v.  Schammel, 
9  Pac.  Bep.  427.  Upon  the  authority  of  those  cases  the  judgment  is 
affirmed. 


(€9  Cal.  156) 

CoLTON  V.  Ondbrdonk  and  others.     (No.  9,180.) 
Filed  March  26, 1886. 

1.  Trespass  to  Realty— Action  by  Devisee  in  Possession. 

A  devisee  of  land,  in  possession  thereof  pending  the  settlement  of  the  tes- 
tator's estate,  may,  after  the  death  of  the  testator,  maintain  an  action  for  the 
recover}'  of  damages  for  a  trespass  to  such  land. 

2.  Same— Trespass  to  Decedent's  Realty— Respective  Right  of  Executor 

OR  Devisee  in  Possession  to  Sue. 

If  a  devisee  of  land,  in  possession  thereof  pending  the  settlement  of  the  es- 
tate of  the  testator,  be  also  the  executrix  of  the  testator's  will,  a  recovery  in 
an  action  by  her,  in  her  own  name,  is  a  bar  to  her  recovery  for  the  same  cause 
of  action  in  her  capacity  as  executrix. 
8.  Same— Blasting  by  Gunpowder  as  Trespass. 

One  who  owns  a  lot.  situated  in  a  large  city,  and  adjoining  the  dwelling  of 
another,  and  uses  large  quantities  of  gunpowder  to  blast  out  rock  on  his  lot, 
is  responsible  for  the  damage  done  to  sucn  dwelling  as  the  natural  and  prox- 
imate result  of  his  blasting,  such  blasting  being  taken  as  an  unreasonable,  un- 
usual, and  unnatural  use  of  his  own  property;  and  he  cannot  excuse  himself 
from  liability  for  such  use  of  his  property  by  showing  any  degree  of  care  or 
'   skill. 

Commissioners'  decision. 

^See  modification  of  opinion,  post,  89S. 
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Departoent  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Fox  d  Kellogg t  for  appellants. 

Crittenden  Thornton  and  Stanly,  Stoney  d  Hayes ^  for  respondent. 

FooTE,  C.  The  plaintiff  instituted  this  action  for  the  recovery  of 
damages  which  she  cJaimed  the  defendant  had  caused  to  her  dwell- 
ing-house while  he  was  engaged  in  blasting  rock,  in  grading  another 
lot  adjoining  that  on  which  the  plaintiff's  dwelling  stood.  The  cause 
being  tried  by  a  jury,  their  verdict  was  in  favor  of  Mrs.  Colton  for 
$7,600.  This  was  on  the  nineteenth  of  March,  1883.  Afterwards, 
on  the  nineteenth  of  June,  1883,  a  judgment  thereon  was  rendered 
for  the  sum  of  $7,631.25,  and  interest  from  said  date  at  7  per  cent, 
per  annum,  together  with  costs  and  disbursements  in  the  sum  of 
$4G4.45.  From  said  judgment  and  an  order  refusing  his  motion  for 
a  new  trial  the  defendant  appeals. 

His  first  contention  is  that  the  complaint  showed  no  cause  of  ac- 
tion, because,  as  he  claims,  it  is  doubtful  whether  the  plaintiff  claims 
to  have  been  in  possession  of  the  damaged  house  as  devisee  under 
her  husband's  will,  or  as  executrix ;  and  by  th^  allegations  of  that 
pleading  that  the  decedent's  estate  not  having  been  distributed,  the 
executrix  alone  could  sue  in  such  an  action,  and  not  having  done  so, 
no  recovery  could  legally  be  had.  We  do  not  think  this  proposition 
is  successfully  maintained.  The  complaint,  as  we  think,  in  its  state- 
ments, conveys  to  the  ordinary  intellect  that  Mrs.  Colton  claimed 
damages  from  the  defendant  for  injuries  done  to  the  dwelling-house 
of  which  she  was  in  possession  as  a  sole  devisee  under  her  husband's 
will,  and  the  further  fact  that  she  was  also  the  executrix  of  that  will. 
There  was  a  statement  therein  that  the  defendant  had  damaged  the 
property  of  which  she,  Ellen  M.  Colton,  in  her  own  proper  person, 
was  in  possession,  which  was  the  gist  of  the  action,  and  no  contra- 
diction of  that  statement.  Therefore  the  case  of  Dickinson  v.  Ma- 
guire,  9  CaL  46,  cited  by  the  appellant,  is  not  in  point.  And  if  it 
was  ambiguous  or  doubtful  from  the  language  of  the  pleading  what 
it  meant  to  convey  as  to  the  capacity  in  which  Mrs.  Colton  sued,  that 
should  have  been  taken  advantage  of  by  special  demurrer,  and  such 
course  not  having  been  taken,  the  defect  was  waived.  Code  Civil 
Proc.  §  434. 

At  common  law  the  right  of  action  in  such  a  case  as  this — trespass 
upon  realty — was  in  the  heir  or  devisee  in  possession.  Pom.  Bern. 
(2d  Ed.)  §  219;  Wat.  Tresp.  979,  980;  Lyman  v.  Webber,  17  Vt. 
489;  Aubuchon  v.  Lory,  23  Mo.  99, 100;  Railroad  Co.  v.  Knapp,  51 
Tex.  676,  677. 

It  is  true  that  in  California  the  administrator  or  executor  is  en- 
titled to  the  possession  of  the  real  estate  of  his  d(»cedent  for  certain 
purposes,  even  as  against  the  heir  or  devisee ;  but  the  title  to  the  land 
is  vested  in  the  latter  subject  to  the  former's  lien  for  the  payment  of 
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debts  and  the  expenses  of  administration.  Estate  of  Woodworth^  31 
Cal.  604.  Under  sections  1452, 1581,  Code  Civil  Proe.,  the  posses- 
sion of  an  executor  is  that  of  the  heir  or  devisee,  and,  as  against  third 
persons,  the  latter  can  maintain  an  action  of  ejectment  as  well  as 
the  former.  The  defendant  is  a  mere  trespasser  upon  the  rights  of 
one  in  possession  of  the  realty  against  whom  he  does  not  attempt  to 
assert  any  paramount  title;  therefore  she,  being  in  possession,  can 
institute  the  action.  Polk  v.  Henderson,  1)  Yerg.  310;  Darling  v. 
Kelly,  113  Mass.  29-31;  Stoeetland  v.  Stetson,  115  Mass.  49,50; 
Kilbom  v.  Rewee,  8  Gray,  415-417. 

But  it  would  make  no  difference  to  the  defendant's  rights  how  she, 
the  plaintiff,  sued, — whether  as  executrix  or  universal  devisee, — as  a 
judgment  in  her  favor  for  damages  to  the  dwelling  while  in  her  pos- 
session as  such  devisee  would  be  a  bar  to  her  recovery  for  the  same 
cause  of  action  in  the  capacity  of  executrix.  Steivart  v.  Montgomery, 
23  Pa.  St.  412;  Atherton  v.  Atherton,  2  Pa.  St.  112.  And  as  to  what 
she  might  do  with  the  money  recovered  in  this  action,  in  accounting 
to  the  probate  court,  is  no  concern  of  the  defendant,  a  mere  tres- 
passer, and  not  a  creditor  of  her  decedent's  estate;  as,  having  once 
paid  the  amount  recovered  by  her  in  the  capacity  in  which  she  sued, 
his  responsibility  would  cease. 

The  allegations,  therefore,  of  the  complaint,  which  are  admitted 
by  the  answer  to  be  true,  that  the  plaintiff,  Ellen  M.  Colton,  at  the 
time  the  trespass  complained  of  was  committed  by  defendant  was 
entitled  to  and  in  possession  of  the  premises  as  the  owner  thereof 
in  fee  since  the  death  of  her  husband,  David  D.  Colton,  taken  with 
the  other  facts  set  out  therein,  sufficiently  stated  a  cause  of  action.  . 
The  fact  that  the  defendant  used  quantities  of  gunpowder,  a  violent 
and  dangerous  explosive,  to  blast  out  rocks  upon  his  own  lot,  con- 
tiguous to  another  person's,  situate  in  a  large  city,  must  be  taken  as 
an  unreasonable,  unusual,  and  unnatural  use  of  his  own  property, 
which  no  care  or  skill  in  so  doing  can  excuse  him  from  being  respon- 
sible to  the  plaintiff  for  the  damages  he  actually  did  to  her  dwelling- 
house  as  the  natural  and  proximate  result  of  his  blasting;  for  an  act 
which  in  many  cases  is  in  itself  lawful,  becomes  unlawful  when  by  it 
damage  has  aecmed  to  the  property  of  another.  And  it  would  make 
no  material  difference  whether  that  damage,  resulting  proximately  and 
naturally  from  the  act  of  blasting  by  the  defendant,  was  caused  by 
rocks  thrown  against  Mrs.  Colton *s  dwelling-house,  or  a  concussion  of 
tLeair  around  it,  which  had  either  damaged  or  entirely  destroyed  it. 

The  defendant  seems,  by  his  contention,  to  claim  that  he  had  a 
right  to  blast  rocks  with  gunpowder  on  his  own  lot,  in  San  Francisco, 
even  if  he  had  shaken  Mrs.  Colton*s  house  to  ruins,  provided  he  used 
care  and  skill  in  so  doing,  and  although  he  ought  to  have  known  that 
by  such  act,  which  was  intrinsically  dangerous,  the  damage  would  be 
a  necessary,  probable,  or  natural  consequence.  But  in  this  he  is  mis- 
taken.    Add.  Torts.  9 ;   Transportation  Co.  v.  Chicago,  99  U.  S.  635- 
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644;  Losee  v.  Buchanan,  51  N.  Y.  479,  explaining  Hay  v,  Cohoes  Co,, 
2  N.  Y.  159-162;  Pixley  y.  Clark,  35  N,  Y.  520-532;  Heeg  v.  Licht, 
80  N.  Y.  579-583;  Tiffin  v.  McCor mack,  S4:  Ohio  St.  644;  Carman 
V.  Railroad  Co.,  4  Ohio  St.  417,  418;  Sutton  v.  Clarke,  6  Taunt.  44; 
JolietY.  Harwood,  86  III.  110-116;  Farrand  v.  Marshall,  19  Barb. 
381-385;  ScWen  v.  CanaZ  Co.,  24  Barb.  363,364;  Rylands  v.  Fletcher, 
L.  E.  3  H.  L.  330 ;  Wilson  v.  New  Bedford,  108  Mass.  261-266  ;  Ship- 
ley V.  Fi/«y  Associates,  106  Mass.  194-200;  BaJZ  v.  Nye,  99  Mass.  582- 
584;  Cahill  v.  Eastman,  18  Minn.  324,  (Gil.  299;)  S.  C.  10  Amer. 
Rep.  184-200. 

The  plaintiff  being  in  possession  as  the  sole  devisee  under  her  hus- 
band's will,  and  the  owner  in  fee,  was  entitled  to  recover  as  damages 
a  sufScient  sum  of  money  to  restore  her  dwelling-house,  as  far  as 
practicable,  to  the  condition  in  which  it  had  been  prior  to  the  injury 
inflicted  by  the  defendant's  acts.  2  Wat.  Tresp.  §  1093.  We  think, 
however,  that  the  judgment  was  excessive,  being  for  $131.25  more 
than  the  verdict  of  the  jury;  and  therefore  should  be  modified  so  as 
to  have  judgment  rendered  for  the  plaintiff  for  the  sum  of  $7,500  and 
costs.  The  case  should  therefore  be  remanded  to  the  court  below, 
with  directions  to  modify  its  judgment  in  accordance  with  the  views 
we  have  herein  expressed. 

We  concur :.    Belcher,  C.  C.  ;  Searls,  C. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  cause  remanded,  with  directions 
to  the  court  below  to  modify  its  judgment  in  accordance  with  the 
views  expressed  in  said  opinion. 


(G9  Cal.   155) 

CoLTON  V.  Onderdonk.     (No.  9,130.) 

Filed  April  2, 1886. 
Opinion  Modified.  ^ 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Fox  dc  Kellogg,  for  appellant. 

Crittenden  Thornton  and  Stanly,  Stoney  dt  Hayes,  for  respondent. 

Myrigk,  Sharpstein,  and  MgEee,  J  J.  On  motion  of  Stanly, 
Stoney  &  Hayes,  for  respondent,  and  good  cause  appearing  therefor,r 
it  is  ordered  that  the  judgment  heretofore  rendered  and  entered  in  the 
above-entitled  action  be  amended  so  as  to  read  as  follows :  The 
order  denying  defendant's  motion  for  a  new  trial  is  affirmed,  and  the 
cause  is  remanded  to  the  court  below,  with  diiections  to  modify  the 

1  Bee  ante,  395. 
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judgment  by  striking  out  the  damages  thereby  awarded,  and  insert- 
ing instead  thereof  the  sum  of  $7,500.  In  other  respects  the  judg- 
ment is  affirmed. 


(69  Cal.  223) 

Marshall,  Atty.  Gen.,  and  another  v.  Dunn,  Comptroller.  ■   (No. 

11,192.) 

Filed  March  80,  1886. 

State  Officers— Traveling  Expenses  of  State  Officers— Mandamus. 

Mandamus  does  not  lie  to  compel  the  comptroller  of  the  state  of  California 
to  draw  warrants  in  favor  of  the  attorney  general  and  the  surveyor  general, 
for  traveling  expenses,  during  the  thirty-fifth  fiscal  year,  in  contests  about 
public  lands  between  the  state  an|i  the  United  States,  (under  the  California 
statute  of  March  9, 1883,  appropriating  $1,000  for  the  payment  of  such  ex- 
penses, but  providing  that  not  more  than  half  such  sum  should  be  expended 
during  the  thirty-fifth  fiscal  year,)  if  the  fund  specifically  appropriated  for  the 
purpose  of  such  expenses  during  such  year,  viz.,  $500,  has  already  been  ex- 
pended when  the  demand  is  made  on  the  comptroller  for  the  warrant. 

In  bank.     Appeal  from  superior  court,  county  of  Sacramento. 

E.  C.  Marshall,  for  appellant. 

R.  T.  Devlin  and  R.  M.  darken,  for  respondent. 

McKinstry,  J.  This  is  an  appeal  from  a  judgment  in  mandamus 
of  the  superior  court  of  Sacramento  county,  denying  the  plaintiflFs' 
petition  that  defendant  be  commanded  to  draw  warrants  in  favor  of 
plaintiflFs  for  traveling  expenses  when  engaged  in  contests  about  pub- 
lic lands  betw;een  the  state  and  the  United  States.  The  complaint  is 
as  follows : 

"And  now  comes  E.  C.  Marshall,  attorney  for  plaintiffs  herein,  and  re- 
spectfully moves  this  honorable  court  to  issue  its  mandate  against  the  defend- 
ant, J.  P.  Dunn,  state  comptroller,  commanding  him  to  issue  his  warrants 
against  the  tre^isury  of  said  state,  as  follows:  In  favor  of  said  petitioner  H. 
I.  Willey,  surveyor  general,  in  the  sura  of  $250,  and  in  favor  of  said  peti- 
tioner E.G.  Marshall,  attorney  general,  in  the  sum  of  $750,  in  payment  of 
accounts  of  said  plaintiffs,  as  allowed  by  the  state  board  of  examiners  on  the 
seventh  day  of  April.  1884,  in  pursujince  of  section  3413  of  the  Political  Code 
of  California.  The  lej?islature  of  the  state  of  California,  by  an  act  entitled  'An 
act  making  appropriations  for  the  support  of  the  government  of  the  state  of 
California  for  the  thirty-fifth  and  thirty-sixth  fiscal  years,' approved  March  9, 
1883,  and  found  in  the  statutes  of  1883,  pages  12  and  following,  made  the 
following  appropriations :  For  traveling  expenses  of  the  surveyor  general  and 
the  attorney  general,  when  engaged  in  contests  between  the  state  and  the 
United  States  about  public  lands,  one  thousand  dollars.  That  warrants  have 
been  duly  drawn  by  the  defendant,  J.  P.  Dunn,  as  comptroller  aforesaid,  dur- 
ing the  thirty-fifth  fiscal  year,  against  said  sum  of  $1,000,  in  favor  of  said 
plaintiff  H.  I.  Willey,  surveyor  general,  amounting  to  the  sum  of  $500;  that 
by  section  4  of  the  act  of  March  9,  1883,  it  is  provided  that  •  not  more  thaxi 
one-half  of  any  sum  appropriated  under  this  act  shall  be  expended  during  the 
thirty-fifth  fiscal  year,  unless  such  sum  is  exempted  from  the  operation  of 
this  section;'  that  the  services  of  plaintiffs  were  rendered  during  the  thirty- 
fifth  fiscal  year,  and  the  appropriation  made  by  the  said  act  of  March  9, 1883, 
has  been  drawn  upon  for  the  sum  of  $500;  that  there  is  of  the  appropriation 
of  $1,000  remaining  the  sum  of  $500,  against  which  no  warrants  have  been 
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drawn;  that  the  legislature  has  made  no  appropriation  since  March  9,  1883. 
tor  the  payment  of  the  traveling  expenses  of  tlie  phiintifiOs  in  this  action,  nor 
does  any  appropriation  for  that  puroose  exist  other  than  tlie  said  act  of  March 
9,  1883,  and  that  found  in  the  section  3413  of  tlie  Political  Code." 

The  only  appropriation  relied  on  by  the  plaintiffs  is  found  in  the 
act  m&king  appropriations  for  the  support  of  the  government  for  the 
thirty-fifth  and  thirty-sixth  fiscal  years,  approved  March  9,  1883 : 
"For  traveling  expenses  of  the  surveyor  general  and  attorney  general 
when  engaged  in  contests  between  this  state  and  the  United  States 
about  public  lands,  one  thousand  dollars."  By  section  4  of  that  act 
it  was  provided  that  "not  more  than  one-half  of  any  sum  appropriated 
under  this  act  shall  be  expended  during  the  thirty-fifth  fiscal  year, 
unless  such  sum  is  exempted  from  the  operation  of  this  section." 

Warrants  were  drawn  by  the  defendant,  as  comptroller,  against 
the  $1,000  appropriation,  in  favor  of  the  plaintiff  the  surveyor  gen- 
eral, amounting  to  $500  during  the  thirty -fifth  fiscal  year.  The 
traveling  of  the  plaintiffs,  the  expenses  of  which  are  involved  in  this 
proceeding,  was  done  during  the  thirty-fifth  fiscal  year,  and  the  statute 
does  not  exempt  the  $1,000  appropriation  from  the  operation  of  the 
fourth  section.  No  question  arises  here  with  respect  to  the  relative 
rights  of  the  plaintiffs.     Both  join  in  this  application. 

"It  is  the  duty  of  the  comptroller  *  *  *  to  draw  warrants  on 
the  treasury  for  the  payment  of  moneys  directed  by  law  to  be  paid 
out  of  the  treasury;  but  no  warrant  must  be  drawn  unless  authorized 
by  law,  and  upon  an  unexhausted,  specific  appropriation  provided  by 
law  to  meet  the  same.  Every  warrant  must  be  drawn  upon  the  fund 
out  of  which  it  is  payable,  and  specify  the  service  for  which  it  is 
drawn,  when  the  liability  accrued,  and  the  specific  appropriation  ap- 
plicable to  the  payment  thereof."  See  Straiton  v.  Green^  46  Cal. 
161 ;  Pol.  Code,  §  433. 

Here  the  fund  specifically  appropriated  for  the  traveling  expenses 
of  the  plaintiffs  during  the  thirty-fifth  fiscal  year  had  already  been 
exhausted,  when  the  demand  was  made  on  the  comptroller  for  a 
warrant,  and  when  this  proceeding  was  commenced.  Judgment 
af&rmed. 

We  concur:  Mybiok,  J.;  Sharpstein,' J.;  Boss,  J.;  MgEee,  J.; 
Thoknton,  J. 


(69  Cal.  247) 

Ross  V.  Sedgwick.     (No.  9,062.) 
Filed  March  81, 1886. 

1.  Sale— Actual  aitd  Continued  Change  of  Possession. 

Where  Uie  keeper  of  a  lodgiDg-house  was  notified  by  her  landlord  that  she 
must  leave  the  premises  by  a  certain  time,  and  she  failed  to  do  so;  whereupon 
he  sued  her  and  obtained  judgment  of  restitution,  and  for  treble  rent  a.&:amst 
her;  and  about  the  time  of  said  iudgment,  but  before  execution,  she  trans- 
ferred the  furniture  in  said  lodgmg-house  to  her  brother  in  payment  of  an 
actual  indebtedness  to  him,  and  gave  him  a  bill  of  sale  therefor;  whereupon 
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he  took  possession,  and  exercised  control  oyer  the  property,  taking  up  hli 
abode  in  said  lodging-house,  and  notifying  the  lodgers  that  he  had  bought  the 
property,— it  was  liM,  that  there  was  such  an  actual  and  continued  change  of 
possession  of  the  property  as  would  yest  the  title  in  him,  notwithstanding 
the  possession  of  the  house  could  not  be  transferred,  and  was  still  in  the 
vendor  of  the  property. 

S.  Fbaudttlent  Convbyancb— Prefekences. 

A  transfer  of  property  by  a  debtor  to  one  of  his  creditors,  givine  the  lattei 
i  a  preference  over  other  creditors,  is  not  fraudulent,  though  the  debtor  be  in- 

solvent, and  the  creditor  be  aware  at  the  time  that  it  will  have  the  effect  of  de- 
'  feating  the  collection  of  other  debts;  for  to  avoid  the  tran&fer  there  must  be  a 

real  design  on  the  part  of  the  debtor  to  prevent  the  application  of  his  prop* 
erty,  in  whole  or  in  part,  to  the  satisfaction  of  his  debts. ^ 

I  8.  New  Tmai/— NEWLY-DiscoyERED  Evidence. 

!  To  entitle  a  party  to  a  new  trial  on  the  ground  of  newlv-discoyered  eyidence, 

!  he  must  show  diligence  in  endeavoring  to  discover  and  produce  the  evidence 

on  the  former  trial.  A  general  averment  is  not  sufficient,  but  he  must  state 
particularly  what  acts  he  performed  to  enable  the  court  to  decide  what  dili- 
gence he  used;  and  if  no  such  facts  are  shown,  and  every  material  fact  disclosed 
by  affidavit  is  contradicted  by  counter-affidavits,  a  new  trial  is  properly  re 
fused. 

Goioxnissioners'  decision. 

Department  2.     Appeal  from  saperior  court,  oit;  and  county  of 
San  Francisco. 
G(0,  D.  Shadburne,  for  appellant. 
Severance^  Travers  dt  Hornblower,  for  respondent. 

Belcher,  G.  G.  This  was  an  action  to  recover  damages  for  the 
conversion  by  the  defendant  of  certain  household  furniture,  alleged 
to  be  the  property  of  the  plaintiff.  The  defendant  justified  the  tak- 
ing of  the  furniture  upon  the  ground  that  he  was  sheriff  of  the  city 
and  county  of  San  Francisco,  and  as  such  seized  the  property  and 
sold  it  under  an  execution  issued  against  one  Annie  P.  Valleau,  whose 
property  he  alleged  it  was  at  the  time  of  such  seizure.  The  case  was 
tried  before  a  jury,  and  the  verdict  was  in  favor  of  plaintiff.  The 
appeal  is  by  the  defendant  from  the  judgment  and  an  order  denying 
a  new  trial.  The  record  shows  that  Mrs.  Valleau  was  the  keeper  of 
a  lodging-house  in  the  city  of  San  Francisco,  for  which  she  had  been 
paying  a  monthly  rental  of  $65.  The  landlord  notified  her  to  leave 
the  premises,  and  that  her  rent  would  be  raised  to  $100  per  month. 
He  commenced  lan  action  to  remove  her  from  the  premises,  and  on 
the  eleventh  of  September,  1882,  obtained  a  judgment  of  restitution, 
and  for  $300,  treble  rent  for  one  month,  and  for  costs.  About  this 
time  she  notified  the  plaintiff,  who  was  her  brother,  and  lived  in  the 
country,  that  she  was  in  trouble,  and  wanted  him  to  come  down  and 
help  her.  He  came  to  the  city  on  the  fifteenth  of  September,  took  a 
room  in  the  lodging-house,  and  remained  there  until  the  twenty-fifth 
of  the  month.  On  the  20th  he  took  an  inventory  of  all  the  futniture 
in  the  house,  and  then  exacted,  and  Mrs.  Valleau  gave  him,  a  bill  of 

>  Fpr  a  flill  discussion  of  the  qnestion  of  fraudulent  conveyance,  see  Lewin  v.  Hopping, 
tOal.)  8  Pac.  Rep.  73,  and  note,  75-82. 
v.lOp.no.6— 26 
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sale  of  it.  She  was  indebted  to  him  at  the  time  in  a  sum  equal  to 
the  value  of  the  furniture,  and  the  sale  was  made  in  payment  of  that 
indebtedness.  He  at  once  took  possession  of  the  property,  notified 
the  lodgers  in  the  bouse  that  he  had  bought  it,  and  continued  to  ex- 
ercise control  over  it  until  it  was  seized  by  the  defendant.  Mrs.  Val- 
leau  engaged  a  room  for  herself  in  another  house,  but  became  ill,  and 
was  unable  to  leave  the  lodging-house  until  the  early  morning  of  the 
25th,  when  she  went  away,  taking  some  of  her  personal  effects  with 
her.  On  the  afternoon  of  the  25th  a  deputy-sheriff  under  the  defend- 
ant went  to  the  lodging-house,  and  levied  an  execution,  issued  on  the 
judgment  above  referred  to,  upon  all  the  furniture  which  he  found 
therein.  The  plaintiff  was  there,  and,  before  the  levy  was  made, 
notified  the  deputy  that  the  property  was  his.  After  due  notice  the 
furniture  was  sold  by  the  defendant  under  the  execution. 

At  the  trial  the  principal  contention  on  the  part  of  the  defendant 
was  that  the  sale  by  Mrs.  Valleau  to  the  plaintiff  was  not  accompa- 
nied by  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold ;  and  it  is  now  claimed 
that  the  evidence  was  insufficient  to  justify  the  verdict,  and  that  the 
judgment  should  therefore  be  reversed. 

We  do  not  think  this  claim  can  be  maintained.  The  case  was  sub- 
mitted to  the  jury  under  instructions  which  stated  the  law  upon  the 
question  involved  very  clearly,  fully,  and  correctly;  and,  looking  now 
at  all  the  testimony,  we  are  unable  to  say  that  there  was  not  a  suffi- 
cient change  of  possession  to  meet  the  requirements  of  section  34:40  of 
the  Civil  Code.  It  is  true  that  after  making  the  bill  of  sale  Mis.  Yal- 
leau  remained  for  a  time  in  the  house,  but  she  had  surrendered  all 
control,  and  was  sick,  and  most  of  the  time  in  bed.  The  plaintiff 
had  assumed  control,  and  his  possession  was  open,  visible,  and  no- 
torious. 

The  defendant  asked  the  court  to  instruct  the  jury,  in  effect,  that 
a  tenant  holds  possession  of  leased  premises  for  his  landlord,  and  that 
after  the  landlord  has  obtained  a  judgment  against  his  tenant  for  the 
possession  of  the  premises  the  tenant  cannot  induct  another  into  the 
possession  thereon,  and  thereby  create  the  relation  of  landlord  and 
tenant  between  either  himself  and  such  person  or  his  landlord  and 
such  person ;  hence  any  possession  by  plaintiff  of  the  lodging-house, 
after  the  judgment  against  Mrs.  Valleau,  was  unlawful,  and  the  pos- 
session was  Mrs.  Yalleau's  until  the  premises  were  delivered  to  her 
landlord,  "and  the  possession  of  the  furniture  in  the  house — a  part 
of  such  real  property — could  not  be  transferred  to  any  one  by  the  de- 
livery of  the  possession  of  the  house  to  such  person,  and  such  a  trans- 
fer would  be  void  as  to  creditors."  The  instruction  was  properly  re- 
fused. If  given,  it  would  have  tended  to  mislead  the  jury.  The 
plaintiff  was  not  claiming  the  possession  of  the  furniture  because  of 
the  delivery  to  him  of  the  possession  of  the  house.  He  claimed  to 
have  taken  the  actual  possession  of  the  furniture,  and  this  he  might 


Digitized  by 


Google 


Cal,]  ROSS  v.  SEDGWICK.  403 

have  done  notwithstanding,  as  matter  of  law,  the  possession  of  the 
honse  remained  in  Mrs.  Yalleau. 

The  defendant  also  asked  the  court  to  instruct  the  jury  as  follows : 
"Every  transfer  of  property  made  with  intent  to  delay  or  defraud  any  cred- 
itor or  other  person  of  his  demands,  is  void  against  all  creditors  of  the  debtor;' 
hence  if  from  tlie  evidence  you  should  believe  there  was  such  a  transfer  of  the 
property  in  question  to  the  plaintiff,  although  the  plaintitf  might  have  been 
in  possession  thereof  at  the  time  of  the  seizure  of  the  same  by  defendant,  slill 
you  should  find  for  defendant." 

The  court  properly  refused  to  give  this  instruction.  It  appeared 
from  the  testimony — and  there  was  no  conflict — that  the  furniture 
was  conveyed  to  the  plaintiff  in  payment  of  a  just  indebtedness  from 
Mrs.  Yalleau  to  him.  He  had  a  right  to  exact  the  payment  of  his 
debt,  and  the  transfer  was  not  made  void,  under  section  3439  of  the 
Civil  Code,  though  he  knew  that  other  creditors  would  thereby  be 
hindered  and  delayed  in  the  collection  of  their  debts.  As  said  in 
Dana  v.  Stanford,  10  Cal.  278 : 

*'A  conveyance  giving  such  preference  is  not  fraudulent,  though  the  debtor 
be  insolvent,  and  the  creditor  be  aware,  at  the  time,  that  it  will  have  the 
effect  of  defeating  the  collection  of  other  debts.  To  avoid  the  conveyance 
there  must  be  a  real  design  on  the  part  of  the  debtor  to  prevent  the  applica- 
tion of  his  property,  in  whole  or  in  part,  to  the  satisfaction  of  his  debts.  A 
creditor  violates  no  rule  of  law  when  he  takes  payment  or  security  for  his  de- 
mand, though  others  are  thereby  deprived  of  all  means  of  obtaining  satisfac- 
tion of  their  own  equally  meritorious  claims." 

See,  also,  Randall  v.  Buffington,  10  Cal.  491;  Wheaton  v.  Neville, 
19  Cal.  46;  Covanhovan  v.  Hart,  21  Pa.  St.  495. 

There  was  no  error  in  refusing  to  grant  the  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  No  reason  is  shown 
why  the  evidence  might  not,  with  reasonable  diligence^have  been  dis- 
covered and  produced  at  the  trial.  To  entitle  one  to  relief  in  such  a 
case,  strict  proof  of  diligence  is  required,  "and  a  general  averment  of 
diligence  is  not  sufficient.  He  should  state  particularly  what  acts  he 
performed,  in  order  that  the  court  may  decide  whether  proper  dili- 
gence was  used."  Butler  v.  Vassault,  40  Cal.  76.  Besides,  nearly 
every  material  fact  disclosed  by  the  affidavits  is  contradicted  by  coun- 
ter-affidavits. 

We  discover  no  error  in  the  record,  and  the  judgment  and  order 
should  be  affirmed. 

We  concur:     Foote,  C;  Searls,  C. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 
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(2  Cal.  Unrep.  660) 

Santa  Cbuz  Gap  Turnpike  Joent-Stook  Co.  v.  Board  of  Sup'bb  of 
Santa  Clara.     (No.  9,235.) 

Filed  April  3,  1886. 

Toll-Road— Mandamus— Demurrer  to  Petition. 

Where  an  application  is  made  to  a  superior  court  for  a  writ  of  mandate  to 
compel  the  board  of  supervisors  of  a  county  to  locate  toll-gates  and  to  fix 
rates  of  toll  on  a  certain  road  which  it  is  claimed  in  the  petition  the  corpora- 
tion petitioner  had  a  right  to  collect  tolls  upon,  the  superior  court  is  in  error 
if  it  sustains  a  demurrer  to  such  petition  on  the  ground  that  it  does  not  ap- 
pear therefrom  that  the  petitioner  had  or  owned  any  road,  or  right  of  war 
for  a  road,  as  such  a  petition  states,  sufficient  to  entitle  the  petitioner  to  relief 

Department  2.     Application  for  a  writ  of  mandate. 

S.  0.  Houghton,  for  appellant. 

J.  H.  Campbell  and  S.  F.  Leih,  for  respondent. 

By  the  Court.  This  was  an  application  to  the  superior  court  of 
the  county  of  Santa  Clara  for  a  writ  of  mandate  to  compel  the  board 
of  supervisors  of  that  county  to  locate  toll-gates  and  to  fix  rates  of  toll 
on  a  certain  road  which  it  was  claimed  the  corporation  petitioner  had 
a  right  to  collect  tolls  upon.  An  order  was  made  requiring  the  re- 
spondent to  show  cause  why  the  writ  should  not  issue.  The  respond- 
ent moved  to  quash  the  petition  upon  the  ground  that  it  did  not  ap- 
pear that  the  petitioner  had  or  owned  any  road  or  right  of  way  for  a 
road.  The  court  treated  the  motion  as  a  demurrer  and  sustained  it, 
and  the  petitioner  declining  to  amend,  judgment  was  entered  deny- 
ing the  application.  We  think  the  court  erred  in  its  ruling.  Look- 
ing at  the  whole  petition  we  thin^  it  states  all  the  facts  necessary  to 
entitle  the  petitioner  to  the  relief  demanded.  The  judgment  is  re- 
versed, and  the  cause  remanded,  with  directions  to  the  court  below  to 
overrule  the  demurrer. 


(69  Cal.  186) 

Swain  and  others  w.  Grangers*  Union  of  San  Joaquin  Valley. 

(No.  8,174.) 

Filed  March  29.  1886. 

CoTfTRACT— Written  Agreement  to  Pay  Indebtedness— Parol  Evtoence  to 
Vary. 

Under  a  written  contract  providing  for  the  payment  of  all  the  present  and 
future  indebtedness  of  another,  parol  evidence  is  inadmissible  to  show  that 
a  certain  existing  debt  was  not  intended  to  be  included;  and  the  meaning  of 
the  words  "all  indebtedness,  present  and  future,"  is  not  a  question  for  the 
jury,  but  is  a  matter  of  law  for  the  court. 

In  bank.     Appeal  from  superior  court,  county  of  Stanislaus. 
Terry,  McKinne  dt  Terry  and  Johnson  d  Hazen,  for  appellant. 
W.  E,  Turner,  for  respondents. 

Thornton,  J.  The  court  erred  in  allowing  the  following  question 
put  to  Swain,  one  of  the  plaintiffs,  when  called  as  a  witness :  ''At  the 
time  this  contract  was  executed,  what  indebtedness  was  referred  to 
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by  the  parties  when  they  speak  of  all  mdebteduess,  present  and  fa- 
tore?"     It  also  erred  in  admitting  the  answer  of  Swain. 

The  written  contract  stated  the  indebtedness  referred  to  as  "present 
and  future. "  It  could  not  be  stated  more  plainly.  Why,  then,  allow 
the  question  ?  The  question  permitted  the  witness  to  state  what  in- 
debtedness was  referred  to.  The  writing  fixed  the  indebtedness  signi- 
fied. To  allow  the  witness  to  say  that  this  indebtedness,  existing  or 
future,  was  referred  to,  and  that  was  not,  would  be  to  allow  him  to 
alter  the  express  terms  of  the  contract.  This  clearly  appears  from  the 
answer  of  the  witness,  for  he  testified  that  an  indebtedness  plainly 
existing  when  the  contract  was  executed,  was  not  referred  to.  We 
cannot  conceive  of  a  more  plain  infraction  of  the  rule  that  the  terms 
of  a  written  agreement  shall  not  be  altered  by  parol  testimony. 

The  following  testimony  of  the  secretary  of  defendant  should  also 
have  been  excluded : 

'*  When  we  first  entered  into  negotiations  with  the  plaintiffs,  and  we  signed 
Exhibit  A,  it  was  not  understood  that,  before  we  would  turn  over  this  store 
and  stock  in  trade  to  them  as  their  own,  they  should  pay  us  this  $6,000  note. 
There  was  no  such  understanding.  The  understanding  was  tliat,  when  they 
paid  this  $2,600,  which  we  had  assumed,  and  pay  for  what  amount  of  goods 
we  had  furnished  up  to  that  time,  then  we  were  to  turn  over  everything  to 
(hem.  That  was  the  understanding  up  to  the  time  this  contract  [Exhibit  A] 
was  signed." 

The  court  also  erred  in  directing  the  jury  that  the  written  contract 
was  so  far  ambiguous  and  uncertain  that  they  mu3t  find  from  the  tes- 
timony what  indebtedness  was  meant  by  the  words  "all  indebtedness, 
present  and  future."  We  see  nothing  ambiguous  or  uncertain  in  the 
words  above  mentioned.  Their  meaning  was  a  question  of  Jaw  for 
the  court,  and  not  a  question  of  fact  to  be  determined  by  the  jury. 
The  direction  left  to  the  jury  a  question  of  law,  which  was  plain  and 
manifest  error. 

Witnesses  may  be  allowed  to  testify  what  indebtedness,  as  a  fact, 
existed  when  the  written  contract  was  made,  and  what,  as  a  matter 
of  fact,  accrued  after  that  date.  But  the  meaning  of  the  words  em- 
ployed in  the  contract  and  selected  by  the  parties  to  express  their  in- 
tention was  a  question  of  law  for  the  court  only.  The  oral  evidence 
thus  indicated  as  admissible,  is  let  in  to  show  the  suhject'mitter  of  the 
written  agreement^  and  for  this  purpose  is  proper.  1  Greenl.  £v.  §§ 
287,  288. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:    Eoss,  J.;  Sharpstbin,  J. ;  McKbe.  J.;  Morrison,  C.J. 

McKiNSTRY,  J.  I  concur.  If  the  broadest  view  be  adopted  with 
respect  to  the  admissibility  of  evidence  of  the  circumstances  surround* 
ing  the  parties,  or  contemplated  by  them  when  a  contract  is  entered 
into,  the  witness  ought  not  to  have  been  permitted  to  state  what,  in 
his  judgment,  was  the  result  of  the  circumstaces;  or  that,  in  hisopin- 
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ion,  they  limited  or  changed  the  language  of  the  written  contract. 
Nor  was  this  evidence  of  a  usage  or  custom;  or  that  language,  unam- 
biguous in  itself,  was,  in  the  presence  of  such  usage  or  custom,  used 
in  a  peculiar  sense,  or  bore  a  signification  differing  from  that  which 
it  would  ordinarily  import. 


(69  Cal.  196) 

Skinner  v.  Hall  and  others.     (No.  8,456.; 
Filed  March  80, 1886. 

Homestead — Declaration — Residence. 

A  declaration  of  homestead  may  legally  be  made  upon  property  on  which 
the  declarant's  actual  residence  has  been  for  one  day  only,  or  on  property 
which  is  partially  rented  oyt  or  used  for  purposes  other  than  a  residence.  Ev- 
idence in  this  case  reviewed,  and  field,  that  plaintiff  was  an  actual  resident  on 
his  property  at  the  time  of  filing  his  declaration,  so  as  to  constitute  the  home- 
stead valid.  * 

Commissioners'  decision. 

Department  2:  Appeal  from  superior  court,  county  of  Santa 
Clara. 

William  B.  Hardy  and  Jumes  R.  Lowe^  for  appellants. 
J,  C,  Black,  for  respondent. 

Beloher,  C.  C.  This  action  was  commenced  to  restrain  the  sale 
of  a  lot  of  land  in  the  city  of  San  Jose  under  executions  issued  upon 
judgments  against  the  plaintiff.  The  plaintiff  claimed  that  when  the 
executions  were  levied,  the  lot  was  his  homestead,  and  therefore  not 
subject  to  forced  sale.  The  defendants  denied  that  it  was  a  home- 
stead, and  whether  it  was  or  not  is  the  only  question  presented  for 
decision. 

The  court  found  that  on  the  fifteenth  day  of  October,  1879,  the 
plaintiff  resided  with  his  family,  consisting  of  his  wife  and  one  child, 
in  a  dwelling-house  on  the  lot,  and  on  that  day  made  and  caused  to 
be  recorded  a  declaration,  in  proper  form,  claiming  it  as  a  homestead. 
On  the  sixth  of  December  following,  his  house  was  partially  burned, 
and  more  than  half  of  his  furniture  was  destroyed.  Immediately 
after  the  fire,  he  went  with  his  wife  and  child,  to  the  house  of  his 
mother,  on  the  adjoining  lot,  where  it  was  agreed  that  he  should  pay 
for  his  board,  and  his  wife  should  assist  in  the  housework  as  a  com- 
pensation for  her  board  and  that  of  the  child.  He  proceeded  to  re- 
pair  his  house,  and  the  repairs  were  completed  in  the  month  of  May, 
1880.  After  making  the  repairs  he  had  not  the  means  to  refurnish 
the  house;  and  that  he  might  raise  money  to  purchase  the  necessary 
furniture,  he  rented  the  house  and  lot  by  the  month,  for  the  monthly 
rental  of  $15.  The  teuant  entered  into  possession,  and  continued 
to  occupy  the  premises  until  May,  1881.     When  he  filed  hisdeclara- 

^To  constitute  a  valid  homestead  under  the  California  law  existing  in  1869.  as  well  as 
under  the  present  existing  law.  claimant  must  actually  reside  on  the  premises  at  tht 
time  of  filing  the  declaration.    Ptister  v.  Dascev,  (Cal.)  10  Pac.  Rep.  117. 
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tion  of  homestead  in  October,  1879,  he  owned  the  undivided  half  of  the 
lot  and  of  the  adjoining  lot  where  his  mother  lived,  and  she  owned 
the  other  undivided  lialf  of  the  two  lots.  Between  the  month  of 
May,  1880,  and  the  twenty-fourth  of  January,  1881,  he  exchanged 
conveyances  with  his  mother,  and  thereby  acquired  the  title  to  the 
whole  of  the  lot  on  which  his  house  stood.  On  the  last-named  day 
he  made  an  arrangement  with  his  tenant,  by  which  he  gave  up  a 
part  of  the  rent,  and  was  permitted  to  occupy  the  front  room  of  the 
house ;  and  on  the  night  of  that  day  he  took  to  the  room  some  bed- 
ding and  slept  there.  He  continued  to  sleep  in  the  room  until  May, 
when  the  tenant  gave  up  the  house,  and  his  wife  and  child  joined 
him,  and  occupied  the  same  room  with  him  after  the  fifteenth  of  Feb- 
ruary. On  the  twenty-fifth  of  January,  1881,  he  and  his  wife  exe- 
cuted an  abandonment  of  their  homestead  on  the  lot,  and  thereafter, 
on  the  same  day,  he  executed  a  new  declaration  of  homestead  thereon. 
Both  papers  were  then  filed  for  record  in  the  recorder's  office, — the 
abandonment  at  10  minutes,  and  the  new  declaration  at  15  minutes, 
after  10  o'clock  a.  m.  The  abandonment  was  not  made  with  any  in- 
tention on  the  part  of  the  plaintiff  or  his  wife  of  abandoning  the 
premises  as  their  home  and  residence,  but  for  the  purpose  of  facili- 
tating, as  he  believed,  the  division  of  the  property  held  in  common 
by  him  and  his  mother,  and  with  the  intent  to  immediately  refile  an- 
other declaration  of  homestead  thereon.  The  lot  had  a  frontage  of 
62  feet  and  a  depth  of  137J  feet.  A  board  fence  extended  back  from 
the  front  through  the  middle  of  the  lot,  a  distance  of  95  feet,  and  all 
back  of  that  was  inclosed  in  a  poultry  yard.  The  dwelling-house 
and  out-buildings  were  on  the  north  31  feet  front,  and  no  improve- 
ments, except  the  fence  surrounding  it  and  the  cross-fence  of  the 
poultry-yard,  were  on  the  south  half  of  the  lot.  The  value  of  the 
premises  did  not  exceed  the  sum  of  $3,000. 

Upon  these  facts  the  defendants  contended  that  there  was  no  home- 
stead, because  the  old  homestead  was  abandoned,  and  the  plaintiff 
was  not  residing  on  the  premises  when  he  filed  his  new  declaration 
of  homestead.  The  court,  however,  thought  otherwise,  and  rendered 
judgment  for  the  plaintiff.  The  appeal  is  from  the  judgment,  and 
rests  upon  the  judgment  roll. 

A  homestead  consists  of  the  dwelling-house  in  which  the  claimant 
resides  and  the  land  on  which  the  same  is  situated,  selected  as  pro- 
vided in  the  Civil  Code.  Section  1237,  Civil  Code.  The  declaration 
of  homestead  must  contain,  among  other  things,  a  statement  that  the 
person  making  it  is  residing  on  the  premises,  and  claims  them  as  a 
homestead.  Section  1263,  Civil  Code.  To  constitute  a  valid  home- 
stead the  claimant  must  actually  reside  on  the  premises  when  his 
declaration  is  filed.     Aucker  v.  McCoy,  56  Cal.  524. 

Was  the  plaintiff  actually  residing  on  the  premises  in  question  when 
his  declaration  was  filed  ?  After  carefully  considering  the  findings 
we  are  unable  to  say  that  he  was  not.     Conceding,  as  claimed  for  the 
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appellants,  that  he  went  back  to  the  house  for  the  purpose  of  quali- 
fying himself  to  file  a  new  declaration,  still  it  does  not  follow  that  his 
residence  was  not  actual.  He  had  taken  up  his  abode  in  the  house, 
and  had  slept  there  one  night.  His  wife  and  child  did  not  go  with 
him.  but  it  was  not  absolutely  necessary  that  they  should.  One  may 
have  an  actual  residence  in  a  house,  though  his  family  be  away,  and 
he  take  his  meals  elsewhere.  Nor  is  the  fact  that  he  had  slept  there 
but  one  night,  decisive  of  the  question.  After  making  an  actual  res- 
idence upon  property,  one  may  file  a  homestead  upon  it  at  the  end 
of  a  day,  as  well  as  at  the  end  of  a  month  or  a  year.  So  one  may 
file  and  maintain  a  homestead  upon  property  which  is  partially  rented 
out,  or  used  for  other  purposes  than  his  residence.  Ackley  v.  Cham-^ 
berlain,  16  Cal.  181;  Phelps  y.Eooney,  9  Wis.  70. 

It  is  also  claimed  for  the  appellants  that  the  south  half  of  the  lot, 
back  as  far  as  the  poultry -yard  fence,  was  not  impressed  with  the 
character  of  homestead,  and,  to  that  extent  at  least,  the  court  erred 
in  its  conclusions.  As  has  been  seen,  the  whole  lot  was  but  62  feet 
wide,  and  was  all  inclosed.  It  was  divided  by  a  fence  running  back 
to  the  poultry  yard,  and  the  house  and  out-buildings  were  upon  the 
northern  half.  Still  the  court  thought  it  all  constituted  the  home- 
stead and  was  exempt  from  forced  sale,  and  we  cannot  say  its  con- 
clusions were  not  justified  by  the  facts. 

On  the  whole,  we  think  the  judgment  should  be  affirmed. 

We  concur :     Searls,  C.  ;  Foote,  0. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


(89  Cal.  207) 

Sayre  v.  Citizens'  Gas-Lioht  &  Heat  Co.  and  others.     (No. 

8,786.) 

Filed  March  80,  1880. 
Judgment  Affirmed. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San 
Francisco. 

George  Caawalader  and  O.  L.  R.  Hayes,  for  appellant. 
McAllister  dc  Bergin,  for  respondent. 

Myrigk,  J.  An  opinion  was  filed  by  the  court,  in  department,  June 
23,  1885.  7  Pac.  Rep.  437.  After  hearing  by  the  court  in  bank,  we 
are  satisfied  of  the  correctness  of  the  views  expressed  in  that  opinion. 
As  to  other  points  presented,  but  not  referred  to  in  the  opinion,  we 
will  say  we  see  no  error.  The  court  was  correct  in  the  views  that 
the  act  of  March  26,  1866,  authorized  an  assessment  on  full-paid 
stock.  The  contract  between  Morris,  the  assignor  of  the  plaintiff, 
and  the  Citizens'  Gas-light  &  Heat  Company  did  not  call  for  unas- 


Digitized  by 


Google 


Cal.]  CROSS  V.  KiTTS.  409 

sessable  stock,  even  if  it  should  be  conceded  that  under  the  laws  of 
this  state  a  corporation  is  authorized  to  issue  stock  upon  which  no 
assessment  can  be  levied. 

The  judgment  and  order  are  affirmed. 

We  concur:     Sharpstbin,  J. ;  Morrison,  C.  J. ;  Ross,  J.;  MoEin- 
BTBYy  J. ;  McKee,  J. 


(69  Cal.  217) 

Gross,  Adm'r,  t;.  BIittb.     (No.  9,644.) 
Filed  March  80,  1886. 

1.  Grakt— Qraitt  of  Pebcolatinq  Watebs. 

Percolating  waters,  collected  or  gathered  in  a  stream  mnninj;  In  a  defined 
channel,  are  such  property  or  incidents  thereof  as  ma;^  be  acquired  by  grant, 
express  or  impliea,  or  by  appropriation,  and  when  rights  in  them  are  thus 
acquired,  the  owner  cannot  oe  divested  of  his  rights  by  the  wrongful  acts  of 
anotJler. 
2  Same— Grant  op  Land— Easement  Passes  by. 

An  easement  of  receiving  waters  passes  by  a  grant  of  land  to  which  the 
easement  is  incident. 

In  bank.     Appeal  from  superior  court,  county  of  Nevada. 
H.  F.Uearrfon,  for  appellant. 
C,  W.  Kitts,  for  respondent. 

MoEeb,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendant  in  an  action  brought  by  the  plaintiff  to  quiet  title  to  a 
water-right  described  in  the  complaint,  and  to  enjoin  the  defendant 
from  asserting  any  title  to  the  water  adverse  to  the  plaintiff.  The 
judgment  was  entered  upon  a  decision  given  in  writing  and  filed 
under  sections  682  and  633,  Code  Civil  Proc.  On  this  appeal  from 
the  judgment  the  plaintiff  in  the  action  contends  that  he  was  en- 
titled to  judgment  upon  the  decision,  and  that  is  the  question. 
According  to  the  decision,  J.  0.  Gillespie  was  formerly  the  owner  and 
in  possession  of  a  gravel  claim  known  as  the  "Gillespie  Claim," 
which  adjoined  a  gravel  claim  known  as  the  "Shanghai  Claim,"  sit- 
uated at  the  head  of  Gold  Flat,  in  Nevada  county.  The  Gillespie 
claim  was  excavated  by  a  tunnel  200  feet  long,  known  as  the  "Mc- 
Cormick  Tunnel;"  the  ground  at  the  entrance  of  which  had  caved, 
so  that  "no  water,  perceptible  upon  the  surface,  issued  out  of  it;" 
and  Gillespie,  at  or  near  to  its  entrance,  made  an  open  cut,  from  the 
front,  bottom,  and  sides  of  which  water  percolated  and  collected  "in 
such  quantity  as  to  form  a  running  and  defined  stream  of  about  two 
inches,  miners'  measure."  This  water  came  from  near  the  inner 
end  of  the  tunnel  on  or  near  the  dividing  line  between  the  Gillespie 
and  the  Shanghai  claims,  and  "where  the  bed  rock  pitched  down  into 
a  low  channel  or  basin."  That  was  the  condition  of  the  Gillespie 
claim  in  the  year  1864,  when  Gillespie,  being  in  possession  as  owner, 
sold,  and  by  deed  transferred,  to  one  A.  D.  Rich  the  right  to  the 
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water  issuing  from  the  tunnel  in  the  claim,  by  the  following  de- 
scription : 

"That  certain  spring  of  water  now  issuing  from  the  he*id  of  an  open  cut 
run  by  ^aid  Gillespie  in  the  diggings  of  said  Gillespie, — said  diggings  being 
at  the  head  of  Gold  Flat,  in  Nevada  township.  Nevada  county,  state  of  Cali- 
fornia, and  adjoining  the  Shanghai  diggings  on  the  west,  and  all  waters  now 
issuing  or  to  issue  from  said  spring,  with  the  right  and  privilege  to  run  an- 
other and  deeper  cut,  or  a  tunnel,  or  cut  and  tunnel,  to  said  spring,  over  and 
through  the  said  diggings  of  Gillespie,  and  a  right  of  way  and  easement  to  con- 
struct said  cut  or  tunnel,  and  divert,  manage,  and  control  said  waters,  and 
make  repairs,  lay  pipes  and  boxes,  and  convey  and  direct  said  water.  The 
point  from  which  said  cut  or  tunnel  is  to  be  run  to  be  the  point  on  said  Gil- 
lespie's diggings  where  the  north-west  corner  of  the  said  Shanghai  diggings 
touches  the  diggings  of  said  Gillespie." 

When  A.  D.  Rich  acquired  the  water-right  described  in  his  deed, 
he  and  J.  G.  Rich  were  tenants  in  common  of  the  Shanghai  claim, 
adjoining  the  Gillespie  claim,  and  of  a  parcel  of  property  near  to  the 
two  claims  known  as  the  "Half-mile  House."  There  were  two  springs 
of  water  upon  the  Shanghai  claim,  and  the  proprietors  of  the  Half- 
mile  House  brought  the  water  from  those  springs,  and  from  the  spring 
issuing  from  the  head  of  the  open  cut  at  the  entrance  of  the  tunnel 
in  the  Gillespie  claim,  by  means  of  ditches,  boxes,  and  pipes,  down 
to  their  property  for  domestic  use  and  irrigation;  and  in  that  man- 
ner they  continued  to  use  and  enjoy  the  water  from  those  sources 
until  the  year  1872,  when  they  sold  and  conveyed  the  Half-mile 
House  property  to  one  G.  M.  Smith.  The  finding  of  the  court  is: 
"That  said  Half-mile  House  was  by  J.  C.  and  D.  A.  Rich  sold  to  G. 
W.  Smith  in  1872,  and  in  the  deed  conveying  the  same  several  water- 
rights  were  described,  and  among  them  the  following:  ^Also  that 
certain  other  water-right,  situate  in  said  township  and  county,  con- 
sisting of  a  spring,  and  the  waters  arising  therefrom,  situate  and  be- 
ing upon  the  Shanghai  mining  claim,  formerly  owned  by  Prior  and 
Madison,  on  Gold  Flat,  in  the  ranch  of  Gillespie,  together  with  all 
flumes  and  ditches  used  to  divert  and  convey  the  waters  of  said  spring 
to  the  lot  and  premises  herein  first  conveyed.'  And  all  the  water- 
rights  mentioned  in  the  respective  deeds  from  Rich  &  Rich  to  Smith 
*  *  *  were  likewise  used  at  and  appurtenant  to  said  Half-mile 
House  property  at  the  time  of  the  conveyance  thereof  to  Smith." 

As  administrator  of  the  estate  of  T.  W.  Sigourney,  deceased,  the 
plaintiff  in  the  action  derives  title  to  the  Half-mile  House  property, 
by  mesne  conveyances  from  Smith  and  A.  D.  and  J.  G.  Rich.  Si- 
gourney died  in  1880  seized  and  possessed  of  the  property.  From  the 
year  1873,  the  date  of  his  acquisition  of  title,  until  the  time  of  his 
death,  he  occupied  the  property,  and  used  and  enjoyed  the  water  ap- 
purtenant to  it,  to  the  same  extent  that  his  grantors,  immediate  and 
remote,  had  used  and  enjoyed  it,  except  that  some  changes  were  made 
in  the  use,  necessitated  by  tlfe  working  of  the  gravel  claims  in  which 
the  springs  were  located ;  but  the  right  of  Sigourney  to  the  water  from 
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the  McGormick  tunnel  in  the  Gillespie  f^ravel  claim  was  never  ques- 
tioned in  his  life-time.  In  fact,  it  was  always  admitted  by  the  own- 
ers and  workers  of  the  claim.  But  in  the  year  1881,  Eitts,  defend- 
ants in  the  action,  acquired  the  title  of  the  Gillespie  gravel  claim,  and, 
in.working  the  claim  by  the  hydraulic  process,  they  mined  away  a 
portion  of  the  McCormick  tunnel,  and  stopped  the  waters  from  flow- 
ing into  and  through  the-  Sigourney  flume  to  the  Half-mile  House 
property,  claiming  that  the  water  in  the  tunnel  was  their  property. 

The  court  decided  in  favor  of  defendants,  holding,  as  matter  of 
law,  "that  neither  the  plaintiff  nor  the  plaintiff*s  intestate  ever  had 
or  now  has  any  estate,  right,  title,  or  interest  whatever  in  the  said 
*  *  *  mining  claim,  and  the  said  plaintiff  does  not  now  have, 
and  did  not  have  at  the  time  of  the  commencement  of  this  action, 
any  right,  title,'  or  interest  whatever  in  any  water  or  water-right 
therein  or  thereon,  or  the  right  to  take  water  flowing  therefrom;  and 
that  said  defendants  *  »  *  are  the  sole  owners  of  all  waters 
flowing  from  said  mining  claim  and  are  entitled  to  the  use  and  pos- 
session thereof;  that  they  have  the  right  to  mine  and  work  their 
said  claims,  and  to  divert,  appropriate,  and  use  all  water  that  may 
be  found  therein  that  may  flow  therefrom." 

The  conclusion  that  the  plaintiff  had  no  right  in  or  to  receive  the 
water  flowing  from  the  McGormick  tunnel  is  not  well  drawn  from  the 
findings.  The  right  in,  and  the  right  of  receiving,  the  water  (section 
801,  Civil  Code)  passed  by  the  deed  of  Gillespie  in  1864  to  A.  D. 
Rich,  and  all  the  actual  title  to  the  Half-mile  House  property  passed 
from  A.  D.  and  J.  C.  Rich  and  their  grantees  by  the  mesne  convey- 
ances under  which  Sigourney  derived  the  title.  The  right  to  the 
water  from  the  McCormick  tunnel,  therefore,  passed  as  an  incident 
to  the  Half-mile  House  property.  Section  1084,  Civil  Code;  Sparks 
V.  Hess,  15  Cal.  186;  Cave  v.  Crafts,  53  Cal.  135.  A  transfer  of 
real  property,  says  the  Code,  passes  all  easements  attached  thereto, 
and  creates,  in  favor  thereof,  an  easement  to  use  other  real  property 
of  the  person  whose  estate  is  transferred,  in  the  same  manner  and  to 
the  same  extent  as  such  property  was  obviously  and  permanently 
used  by  the  person  whose  estate  is  transferred,  for  the  benefit  thereof, 
at  the  time  when  the  transfer  was  agreed  upon  or  completed.  Sec- 
tion 1104,  Civil  Code.  But  the  decision  that  the  defendants,  as  own- 
ers of  the  Gillespie  gravel  claim,  had  the  superior  right  to  the  water, 
seems  to  have  for  its  basis  the  fact  found  by  the  court  "that  all  the 
water  that  ever  flowed  through  the  McCormick  tunnel  was  percolating 
water  gathered  from  the  ground  through  which  said  tunnel  was  run;'* 
but  the  court  also  found  as  a  fact  that  the  water  "percolated  and  col- 
lected in  such  quantity  as  to  form  a  running  and  defined  stream  of 
about  two  inches,  miners'  measure." 

There  is  no  doubt  that  percolating  water  existing  in  the  earth  is 
not  governed  by  the  same  laws  that  pertain  to  running  streams. 
Water  percolating   in  the  soil  belongs  to  the  owner  of  the  freehold 
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"Each  owner,"  says  the  supreme  court  of  Connecticut,  "has  an  equal 
and  complete  right  to  the  use  of  his  land,  and  to  the  water  which  is 
in  it.  Water  combined  with  the  earth,  or  passing  through  it,  by  per- 
colation or  filtration,  or  chemical  attraction,  has  no  distinctive  char- 
acter of  ownership  from  the  earth  itself,  any  more  than  the  metallic 
oxides  of  which  the  earth  is  composed.  Water,  whether  moving  or 
motionless  in  the  earth,  is  not,  in  the  eye  of  the  law,  distinct  from  the 
earth."  Roath  v.  Driscoll,  20  Conn.  540.  See,  also,  Hanson  v.  Mc' 
Cue,  42  Cal.  303;  Ballard  v.  Tomlinson,  24  Amer.  Law  Reg.  636. 
But  where  percolating  waters  collect  or  are  gathered  in  a  stream  run- 
ning in  a  defined  channel,  no  distinction  exists  between  waters  so 
running  under  the  surface  or  upon  the  surface  of  land.  They  are 
such  property,  or  incidents  to  property,  as  may  be  acquired  by  grant, 
express  or  implied,  or  by  appropriation,  and  when  rights  in  them  are 
thus  acquired,  the  owner  cannot  be  divested  of  his  rights  by  the  wrong- 
ful acts  of  another.  In  Brown  v.  Ashley,  16  Nev.  317,  it  was  held 
that  rights  in  water  coming  from  a  spring  by  percolation  are  acquir- 
able by  prior  appropriation,  and  the  appropriator  cannot  be  divested 
of  them  by  a  subsequent  owner  of  the  soil,  and  a  fortiori  will  that  be 
the  case  where  such  rights  are  derived  from  the  owner  of  the  soil  by 
express  grant. 

The  plaintiff  was  entitled  to  judgment  npon  the  findings.     Judg- 
ment and  order  reversed,  and  cause  remanded. 

We  concur;     Mybioe^J.;  Shabpstbin,  J.;  MoEiNSTRTy  J. 


(89  Cal.  244) 

In  re  Bowman.     (No.  11,396.) 
Filed  March  81, 1886. 

braOLVENCT— HOMESTBAD—RESroKNCB. 

In  order  that  an  insolvent  may  have  property  set  apart  to  him  as  his  home- 
stead, it  is  not  necessary  that  it  should  have  constituted  his  residence  at  any 
time.    California  insolvent  act  of  1880.^ 

Department  1.     Appeal  from  superior  court,  county  of  Alameda. 
William  Thomas  and  Henry  P.  Bowie,  for  appellant. 
E.  ir.  McGraw,  for  respondent. 

Boss,  J.  Bowman  was  adjudged  an  insolvent  under  the  insolvent 
act  of  1880.  No  homestead  had  been  selected  by  him  under  the 
homestead  laws  of  the  state  prior  to  the  adjudication.  A  lot  of  land 
upon  which  he  never  resided  was  set  apart  to  him  as  a  homestead  by 
the  insolvency  court  by  virtue  of  the  provisions  of  section  60  of  the 
act  of  1880,  which  declares: 

"It  shall  be  the  duty^of  the  court  having  jurisdiction  of  the  proceedings  to 
exempt  and  set  apart  for  the  use  and  benefit  of  said  insolvent  such  real  and 

1  See  note  at  end  of  case. 
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personal  property  as  is  by  law  exempt  from  execution,  and  also  a  homestead, 
in  the  manner  provided  by  section  1465  of  the  Code  of  Civil  Procedure," 

The  appellant  contends  that  the  court  below  erred  in  so  doing, 
because  the  premises  set  apart  to  the  insolvert  never  constituted  his 
residence.  The  statute  regulating  this  matter  does  not  require  that 
they  should  ever  have  constituted  the  residence.  The  finding  of  the 
court  is  that  the  property  set  apart  is  suitable  and  proper  for  a  home- 
stead, and  that  was  a  sufficient  basis  for  the  order  setting  it  apart. 
As  has  been  seen,  the  statute  makes  it  the  duty  of  the  court  to  exempt 
and  set  apart  for  the  use  and  benefit  of  the  insolvent  such  real  and 
personal  property  as  is  by  law  exempt  from  execution,  and  also  a 
homestead,  in  the  manner  provided  in  section  1465  of  the  Code  of 
Civil  Procedure.  That  section  is  one  of  the  sections  relating  to  the 
estates  of  deceased  persons,  and  reads  as  follows : 

"Upon  the  return  of  the  inventory,  or  at  any  subsequent  time  during  the 
administration,  the  court  may,  on  its  own  motion,  or  on  petition  therefor, 
set  apart  for  the  use  of  the  surviving  husband  or  wife,  or,  in  case  of  his  or 
her  death,  to  the  minor  children,  of  the  decedent,  all  the  property  exempt 
from  execution,  including  the  homestead  selected,  designated,  and  recorded, 
provided  such  homestead  was  selected  from  the  common  property,  or  from 
the  separate  property,  of  the  person  selecting,  or  joining  in  the  selection,  of 
the  same.  If  more  has  been  selected,  designated,  and  recorded,  or  in  case 
the  homestead  was  selected  by  the  survivor  out  of  the  separate  property  of 
the  decedent,  the  decedent  not  having  joined  therein,  the  court  must  select, 
designate,  and  set  apart,  and  cause  to  be  recorded,  a  homestead,  in  the  man- 
ner provided  in  article  11  of  this  chapter,  out  of  the  comtnon  property,  or  if 
there  be  no  common  property,  then  out  of  the  real  estate  belonging  to  the 
decedent." 

The  statute  does  not  attach  the  condition  that  the  decedent  must 
have  resided  upon  the  premises  before  a  given  piece  of  property  can 
be  set  apart  for  the  use  of  the  survivor,  or,  in  case  of  his  death,  to 
the  minor  children  of  the  decedent;  but,  in  express  terms,  provides 
that  if  no  homestead  has  been  selected,  designated,  or  recorded, 
(under  the  general  homestead  laws,)  or  in  case  the  homestead  so 
designated  was  selected  by  the  survivor  out  of  the  separate  property 
of  the  decedent,  the  decedent  not  having  joined  therein,  the  court 
must  select,  designate,  and  set  apart,  and  cause  to  be  recorded,  a 
homestead,  etc.  Such  a  homestead,  as  was  held  in  Re  Estate  of 
Basse,  35  Cal.  310,  may  be  carved  out  of  any  property  left  by  the  de- 
cedent which  is  capable  of  being  made  a  homestead. 

Judgment  afiirmed. 

We  concur :     McKinstry,  J. ;  Eoss,  J. 

NOTE. 

Respecting  actual  residence  on  property  beine  required  In  California,  when  declara- 
tion of  homestead  is  filed,  see  Skinner  v.  Hall,  (Cal.)  ante,  406,  and  note. 

A  city  lot  bought  bv  a  man  in  contemplation  of  marriage,  and  for  a  homestead,  and 
inclosed  and  improved  after  marriage,  with  the  intentiou  of  building  on  it  as  soon  as 
means  permit,  is  exempt,  even  before  any  dwelling-bouse  is  built  on  it.  Reske  v.  Reske, 
uMich.)  16  N.  W.  Rep.  895, 
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(69  Cal.  251) 

Thorn  and  others  v,  Finn.     (No.  11,505.) 
Filed  April  1,  1886. 

New  Trial— Notice  of  Intention  to  Move  for— Waiver  of  Notice  of  De- 
cision. 

A  party  may  give  notice  of  his  intention  to  move  for  a  new  trial  without 
waiting  for  the  service  of  the  notice  of  decision  upon  him,  and  by  so  doing 
service  of  the  notice  of  decision  was  waived. 

Department  2.     Application  for  mandamus. 
W.  H,  Tompkins,  for  petitioner. 
-4.  N.  Drown,  for  respondent. 

Thornton,  J.  In  Savings  dc  Loan  Society  v.  Thorne  et  aL,  after 
the  decision  of  the  court  was  duly  rendered  in  favor  of  plaintiff,  and 
an  order  for  judgment  in  favor  of  plaintiflE  entered  on  the  minutes  of 
the  court,  which  was  done  on  the  thirty-first  day  of  March,  1882,  the 
defendants  on  the  third  of  April,  1882,  served  and  filed  their  no- 
tice of  intention  to  move  for  a  new  trial.  Subsequently  a  statement 
on  said  motion  was  prepared  by  defendants  and  served  on  plaintiflf, 
to  which  plaintiflf  proposed  amendments.  These  amendments  were 
served  on  defendants.  In  the  month  of  June,  1883,  the  plaintiflf  and 
defendants,  by  their  respective  attorneys,  agreed  to  the  statement. 
The  statement  they  agreed  on  was  afterwards,  on  the  eighteenth  of 
February,  1885,  presented  to  the  Hon.  J.  M.  Allen,  the  judge  of  the 
superior  court  before  whom  the  cause  was  tried,  and  by  him  was  cer- 
tified and  allowed  as  correct.  On  a  subsequent  day  the  motion  was 
regularly  called  for  hearing  in  said  court,  and  was  on  the  sixth  day 
of  March,  1885,  denied  on  the  ground  of  '*laches,  failure,  and  lack  of 
diligence  in  the  prosecution  thereof." 

The  findings  in  the  cause  above  entitled  were  filed  on  the  twentieth 
of  October,  1882.  No  notice  of  this  decision  was  ever  served  on  de- 
fendants. Subsequently  to  the  denial  of  the  above  motion,  the  de- 
fendants served  and  filed  another  notice  of  motion  to  move  for  a  new 
trial,  proposed  a  statement  on  said  motion,  and  served  the  same  on 
plaintiflf's  attorneys.  To  this  statement  plaintiflf  proposed  amend- 
ments, at  the  same  time  reserving  objections  to  this  statement,  and 
to  the  notice  of  intention  to  move  for  a  new  trial,  just  above  men- 
tioned.    These  objections  were  as  follows: 

"(1)  That  there  is  no  motion  for  a  new  trial  pending  herein, — the  record 
herein  showing  that  defendants  gave  notice  of  motion  for  a  new  trial  on  the 
third  day  of  April,  1882,  and  thereafter  proposed,  and  caused  to  be  settled 
and  filed  herein,  their  statement  on  said  motion  for  a  new  trial;  and  that 
thereafter,  on  the  sixth  day  of  March,  1885,  the  said  motion  of  April  3, 1882, 
for  a  new  trial  was  regularly  denied  by  this  court,  and  that  the  alleged  motion 
for  a  new  trial,  made  upon  tlie  sixteenth  day  of  March,  1885,  and  upon  which 
the  present  proposed  statement  of  the  defendants  rests  and  is  founded,  was 
and  is  wholly  void  and  ineffectual  and  inoperative. 

"(2)  That  the  said  alleged  motion  for  a  new  trial,  of  which  notice  was 
given  and  filed  March  16,  1885,  was  uicide  and  notice  thereof  given  and  filed 


Digitized  by 


Google 


Cal.]  THORN  V.  FINN.  415 

too  late;  being  about  two  and  a  half  years  subsequent  to  the  decision  herein 
rendered. 

"(3)  That  the  so-called  proposed  statement  of  the  defendants  was  not 
served  or  proposed  in  time;  being  two  years  and  a  half  or  thereabouts,  subse- 
quent to  the  decision  herein,  and  being  nearly  three  years  subsequent  to  the 
making,  serving,  and  filing  of  said  defendants*  first  notice  of  motion  for 
new  trial  herein. 

"  (4)  That  defendants  have  been  guilty  of  gross  laches  and  want  of  diligence 
in  their  failure  to  serve  and  file,  for  so  long  a  period,  the  notice  of  motion 
for  new  trial,  which  was  served  and  filed  by  them  herein  on  March  16, 1885, 
and  in  delaying  and  neglecting  for  so  long  a  time  to  propose  the  so-called 
statement  on  motion  for  a  new  trial  heretofore,  as  aforesaid,  served  on  April 
4,  1885;  and  that  by  reason  of  such  laches  and  negligence,  defendants  have 
forfeited  and  waived  any  right  ever  to  prosecute  the  said  motion  of  March 
16,  1885,  or  to  have  settled  the  said  proposed  statement  served  on  April  4, 
1885. 

"And  hereby  expressly  reserving  and  claiming  the  benefit  of  the  said  ex- 
ceptions and  objections  to  the  said  motion  for  a  new  trial  and  to  the  said 
•proposed  statement'  served  and  proposed  on  April  4,  1885,  plaintiff  further- 
more comes  and  objects  to  the  said  proposed  statement  as  a  statement  of  the 
said  case,  and  hereby  proposes  the  following  changes  and  amendments, '^ 
etc. 

Afterwards  this  statement,  with  the  proposed  amendments,  were 
presented  to  Judge  Allen  for  settlement,  who  refused  to  settle  it  on 
the  grounds  stated  in  plaintiff's  objections.  The  statement  and 
amendments  were  then  presented  to  the  Hon.  J.  P.  Finn,  the  suc- 
cessor to  Judge  Allen,  for  settlement.  Bespondent  also  refused  to 
settle  the  statement.  This  application  is  for  the  mandate  of  this 
court  to  Judge  Finn,  commanding  him  to  settle  the  proposed  state- 
ment. 

We  see  no  grounds  for  it.  The  motion  for  new  trial  was  regularly 
heard  and  denied.  The  defendants  contend  that  their  first  motion  of 
intention  having  been  served  and  filed  before  a  notice  of  the  decision 
was  served  on  them,  that  it  was  a  nullity,  and  that  all  proceedings 
under  it  were  null.  But  a  party  may  waive*  notice  of  the  decision, 
and,  by  giving  notice  of  intention  to  move  for  a  new  trial,  he  does 
waive  it.  This  was  substantially  held  in  Cottle  v.  Leitch,  43  Cal.  322, 
and  we  think  held  correctly.  Here  the  defendants  not  only  gave  no- 
tice of  intention,  but  took  all  other  steps  preparatory  to  bringinc;  that 
motion  to  a  hearing  down  to  a  settlement  of  their  statement  in  Feb- 
ruary, 1885,  nearly  three  years  after  their  first  notice  of  intention 
was  given.  We  do  not  think  in  this  state  of  circumstances  that  the 
contention  of  defendants,  that  their  notice  first  given  was  null,  should 
be  regarded  with  any  consideration.  If  their  conduct  is  not  a  waiver 
of  notice  of  the  decision  of  the  cause,  it  would  be  difficult  to  say  what 
conduct  would  amount  to  a  waiver. 

It  is  the  judgment  of  the  court  that  the  application  should  be  de- 
nied, and  the  proceedings  dismissed.     So  ordered. 

We  concur :     McKeb,  J. ;  Shabpstbin,  J. 
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(68  Cal.  245) 

Acker  v.  Superior  Court.     (No.  11,188.) 
Filed  April  1,1886. 

Appeal  prom  Justice's  Court— Trial  in  Superior  Court. 

A  superior  court  has  no  jurisdiction,  on  an  appeal  from  the  justice's  court 
on  questions  of  law  and  fact,  to  order  the  case  back  to  the  justice's  court  for 
trial,  but  should,  under  section  976  of  the  California  Code  of  Civil  Procedure, 
proceed  with  the  trial. 

Department  1.     Writ  of  review. 
Roycc  d  Cummins,  for  petitioner. 
Carl  F.  Graef,  for  respondent. 

By  the  Court.  Writ  of  review.  On  the  application  for  the  writ 
this  court  held  that,  on  appeal  to  the  superior  court  on  questions  of 
law  and  fact,  the  superior  court  has  no  jurisdiction  to  order  the  case 
back  to  the  justice's  court  for  trial,  but  should,  under  section  976, 
Code  of  Civil  Procedure,  proceed  with  the  trial  in  the  appellate  court. 
The  return  of  the  writ  is  now  before  us,  from  which  it  appears  that 
the  appeal  was  taken  ^s  above  indicated.  For  the  reasons  given  in 
the  opinion  filed  by  this  court  in  this  case  (9  Pac.  Bep.  109)  the  or- 
der of  the  superior  court  remanding  the  cause  to  the  justice's  court 
for  trial  is  annulled. 
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SUPREME  COURT  OF  OREGON. 

as  Or.  297) 

Byers  r.  Cook. 
Filed  March  24,  1886. 

1.  Appeat.— Undertaking— When  It  8H0ui.d  be  Prbpabbd. 

An  undertaking  prepared  and  signed,  with  a  yiew  to  be  used  in  perfecting 
An  appeal,  is  good  ana  binding,  provided  it  was  not  prepared  until  after  the 
judgment  was  rendered,  and  not  filed  before  the  filing  of  the  notice  of  ap- 
peal, although  prepared  before  such  notice  was  served. 

2.  Same— Notice  of  Appeal— Upon  Whom  to  be  Served— Attorney. 

One  who  acts  for  another  as  attorney  in  a  justice's  court  is  not  an  attorney 
in  the  same  sense  as  one  who  is  retained  as  such  in  a  court  of  record,  and 
hence  in  the  former  case  a  notice  of  appeal  need  not  be  served  upon  such 
person. 

J.  H.  Woodward,  for  appellant. 
E,  Mendenhall,  for  respondent. 

By  the  Court.  This  appeal  is  from  a  judgment  entered  upon  an 
order  dismissing  an  appeal  from  justice's  court  to  said  circuit  court. 
A  judgment  ^as  rendered  against  the  appellant  in  the  justice's  court 
on  the  third  day  of  August,  1885.  On  the  seventh  day  of  that  month 
and  year  the  appellant  prepared  and  signed,  with  surety,  an  under- 
taking on  appeal  therefrom  to  the  said  circuit  court.  An  affidavit  of 
the  surety  showing  that  be  was  qualified  as  such  was  attached  to  the 
said  undertaking,  and  on  the  twenty-fifth  day  of  August,  1885,  a  no- 
tice of  appeal  having  been  duly  prepared,  was  served  upon  the  re- 
spondent; and  on  the  twenty-eighth  day  of  August,  same  year,  said 
notice  of  appeal,  with  proof  of  service,  was  filed  with  the  said  justice, 
and  thereupon  said  undertaking  was  also  filed  with  him.  The  tran- 
script of  the  justice's  court  proceedings  in  the  case  having  been  duly 
filed  in  the. said  circuit  court,  the  respondent  filed  a  motion  to  dis- 
miss the  appeal  upon  some  six  grounds  enumerated  therein,  and  on 
which  motion  the  order  was  made,  upon  which  said  judgment  was 
entered. 

The  first,  second,  third,  and  fifth  grounds  of  the  motion  are  so 
general  that  they  cannot  be  considered. 

The  fourth  one  is  to  the  effect  that  the  notice  of  appeal  was  not 
served  upon  the  respondent's  attorney;  and  the  sixth  one  that  the 
undertaking  was  signed,  and  the  affidavit  of  the  surety  taken,  pre- 
maturely. Neither  of  these  grounds,  in  the  opinion  of  the  court,  is 
tenable.  The  undertaking  was  not  intended  to  nor  had  any  effect 
until  filed.  State  v.  Young,  23  Minn.  551.  It  was  prepared  and 
signed  with  a  view,  no  doubt,  to  be  used  in  perfecting  the  appeal; 
and  so  long  as  it  was  prepared  after  the  judgment  was  rendered,  and 
not  filed  until  the  notice  of  appeal  was  filed,  it  was  valid  and  bind- 
ing. The  law  will  not  concern  itself  about  such  trifles.  It  looks  to 
v.lOp.no.6— 27 
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the  substance,  and  not  to  the  form,  in  such  matters.  It  would  have 
been  more  exact,  perhaps,  to  have  waited  until  after  the  notice  of 
appeal  was  served  before  preparing  the  undertaking,  but  it  was  no 
such  error  or  defect  as  could  have  affected  tbe  substantial  rights  of 
the  respondent. 

The  other  point  of  the  motion  referred  to  is  groundless.  The  ap- 
pellant did  not  need  to  serve  the  notice  of  appeal  upon  the  attorney, 
Jolly.  His  having  appeared  for  the  respondent  before  the  justice  did 
not  substitute  him  for  the  respondent.  When  an  attorney  is  em- 
ployed by  a  party  to  an  action  in  a  court  of  record,  and  gives  notice 
of  his  retainer,  he  stands  in  the  place,  stead,  or  turn,  of  the  party,  and 
should  be  served  with  all  subsequent  papers  in  the  action,  where  they 
are  not  specially  required  or  directed  by  the  statute  to  be  served  upon 
the  party;  but  that  rule  does  not  apply  to  a  person  who  acts  as  an 
attorney  for  another  in  a  justice's  court.  In  the  latter  case,  he  acts 
more  as  counsel,  and  his  authority  is  limited  to  the  matters  that 
transpire  there.  In  the  one  case  he  acts  as  attorney  for  the  party, 
(section  123,  Justices'  Code;)  in  the  other,  he  "appears  for  and  rep- 
resents the  party"  "in  the  written  proceedings  in  the  action,"  (section 
1000,  Civil  Code.)     There  is  evidently  nothing  in  that  point. 

We  think  the  court  erred  in  dismissing  the  appeal,  and  that  the 
judgment  appealed  from  should  be  reversed,  and  the  action  be  rein- 
stated upon  the  calendar  of  the  circuit  court;  and  it  is  so  ordered. 


(13  Or.  306) 

Johnson  v.  Knott  and  others. 
Filed  March  31,  1886. 

1.  Constitutional  Law— Shores  op  Navigable  Streams. 

The  shores  of  navigable  waters,  and  the  soils  under  them,  were  not  granted 
by  the  constitution  to  the  United  States,  but  were  reserved  to  the  states,  re- 
spectively. 

2.  Boundaries — ^Mbandbr  Line,  how  Determined. 

The  correct  location  of  a  certain  piece  of  land  being  determined  by  the 
course  of  a  "meander  line"  mentioned  in  the  survey,  such  line  is  identical 
with  the  continuous  high-water  mark  of  the  stream  to  which  reference  is 
thereby  made. 
8.  Same— High- Water  Mark— Who  should  Determine-^ ury. 

The  services  of  a  jury  should  be  employed  to  locate  the  line  of  high-water 
mark  in  a  stream,  and  the  proper  time  for  their  detecting  such  line  is  after 
the  subsiding  of  the  waters. 
4.  Easement— Payment  op  Taxes — Evidence  as  to  Title. 

The  payment  of  taxes  by  the  land-owner  is  not  inconsistent  with  the  rights 
of  one  who  has  an  easement  in  the  land. 

Oeo,  W,  Yocum  and  W.  Scott  Beebe,  for  appellant. 
C.  B,  BcMin^fer,  for  respondents. 

Thater,  J.  The  appellant  commenced  an  action  against  the  re* 
spondents  in  the  court  below  to  recover  the  possession  of  certain  real 
property  described  as  fractional  lots  3  and  4,  in  block  2,  of  East  Port- 
land, alleged  to  be  wrongfully  withheld  from  him  by  the  respondents. 
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and  to  recover  $500  damages  for  such  withholding.  The  respond- 
ents denied  appellant's  ownership  of  the  premises,  and  interposed  a 
plea  of  the  statute  of  limitations.  The  action  was  tried  by  jury, 
who  returned  a  verdict  for  the  respondents,  and  upon  which  the  judg- 
ment appealed  from  was  entered. 

It  is  conceded  by  all  parties  tbat  James  B.  Stephens  settled  upon  a 
donation  land  claim  upon  the  right  bank  of  the  Willamette  river,  un- 
der the  donation  law,  approved  September  27,  1850,  and  by  virtue  of 
such  settlement  and  residence  and  cultivation,  in  accordance  with 
the  requirements  of  said  law,  obtained  a  patent  to  such  claim,  which 
was  duly  issued  to  him  January  24,  1866;  that  the  claim  extends  on 
the  west  to  the  meander  line  of  the  Willamette  river,  which  is  a  nav- 
igable stream ;  that  a  part  of  the  town  of  East  Portland  was  laid  off 
upon  said  claim  in  blocks  and  lots,  and  in  which  said  block  2,  or  a 
part  thereof,  is  included,  which  block  is  situated  at  the  north-west 
corner  of  said  claim,  between  K  and  L  streets,  in  said  town.  In  1864 
said  Stephens,  after  his  four  years*  residence  and  cultivation,  sold  off 
lot  5  of  said  block;  and  that  the  respondents,  through  mesne  con- 
veyance from  him,  obtained  title  to  it  in  1874.  In  1871  said  Stephens 
executed  a  deed  of  conveyance  to  the  appellant,  which  purported 
to  convey  to  him  fractional  lots  1,  2,  3,  and  4,  and  whole  lots  6,  7, 
and  8,  in  said  block  2,  and  under  which  he  claims  ownership  to  the 
property  in  controversy.  In  1852  the  legislature  of  the  then  terri- 
tory of  Oregon  granted  to  the  said  James  B.  Stephens  an  exclusive 
right  of  a  public  ferry  across  the  Willamette  river,  which  the  respond- 
ents have  obtained  title  to  from  said  Stephens  and  his  grantee  thereof, 
and  which  is  located  on  the  east  side  of  said  river,  at  the  foot  of  said  L 
street.  The  respondents'  lot  5  lies  along  said  last- mentioned  street, 
on  the  north  side  thereof,  and  contiguous  thereto,  and  fronts  Water 
street  upon  the  east.  Said  fractional  lot  4  is  immediately  west  of  lot 
5,  and  fronts  the  river,  and  said  fractional  lot  3  adjoins  it  on  the 
north.  The  respondents,  and  those  under  whom  they  claim,  have 
driven  piling  north  of  the  foot  of  L  street  across  the  front  of  said  lots 
3  and  4,  in  order  to  sheer  their  ferry-boat  into  the  slip  at  the  foot  of 
L  street  as  it  approaches  the  same  from  the  west  side,  which  appears 
to  be  the. wrongful  withholding  of  possession  complained  of. 

The  real  question  in  the  case  was  whether  said  fractional  lots  were 
above  or  below  the  said  meander  line.  If  above,  they  were  within 
the  description  contained  in  the  patent;  but  if  below  it,  they  were 
not,  though  Stephens  may  have  been  the  owner  of  the  frontage  as 
riparian  proprietor  until  he  sold  off  said  lot  5.  It  is  well  settled  that 
the  United  States  never  owned  the  land  between  high  and  low  water 
mark.  It  was  decided  a  great  many  years  ago  by  the  supreme  court 
of  the  United  States  that  the  shores  of  navigable  waters,  and  the  soils 
under  them,  were  not  granted  by  the  constitution  to  the  United  States, 
but  were  reserved  to  the  states  respectively.  Pollard's  Lessee  v. 
Hagan,  3  How.  219.     That  decision  has  ever  since  been  adhered  to; 
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and  in  Railroad  Co.  v.  Schurmeir,  7  Wall.  272,  the  same  rule  was 
declared  to  apply  to  fresh-water  steams  that  were  navigable.  The 
language  used  in  the  latter  case  is  that  the  title  of  the  United  States 
to  lands  bordering  on  navigable  streams  stops  at  the  stream.  The 
main  inquiry  at  the  trial  should  have  been  to  ascertain  the  line  of  high- 
water  mark  in  front  of  said  block  2.  A  jury  is  an  excellent  institu- 
tion to  determine  such  a  question.  The  only  matter  to  be  decided  in 
such  a  case  is  the  location  of  the  line  indicating  high-water  mark; 
and  that  involves  a  discrimination  between  the  upland  and  the  bank 
proper  of  the  stream.  The  banks  of  a  river  serve,  of  course,  to  hold 
its  waters  within  its  bed,  and  the  point  to  which  the  water  usually 
rises,  in  an  ordinary  season  of  high  water,  I  would  regard  as  high- 
water  mark,  and  that  it  constituted  the  true  meander  line.  This  line 
is  easily  observed  by  an  examination  of  the  banks  of  a  river  long  after 
the  water  subsides,  and  an  intelligent  jury,  when  permitted  to  view 
the  locality,  will  have  no  difficulty  in  detecting  it. 

The  appellant  was  obliged  to  show  upon  the  trial,  in  the  first  in- 
stance, that  the  premises  in  controversy  were  above  the  line  referred 
to.  He  could  not  trace  his  title  back  to  the  United  States  without 
showing  that  fact,  and  before  he  could  prove  by  a  witness  that  the 
premises  were  included  in  the  description  contained  in  the  patent, 
he  should  have  shown  that  the  witness  knew  where  the  line  of  high- 
water  mark  was  in  the  immediate  locality.  The  jury  having  passed 
upon  the  question,  their  verdict  must  be  regarded  as  conclusive ;  and 
it  can  only  be  impeached  by  showing  from  the  record  that  the  jury 
were  misled  by  the  admission  of  improper  evidence,  erroneous  in- 
structions, or  that  proper  evidence  upon  the  subject  was  excluded  by 
the  court. 

The  jury  were  instructed,  substantially,  that  in  case  they  found 
that  the  premises  in  question  were  included  in  the  description  con- 
tained  in  the  said  patent  to  Stephens,  it  passed  to  Stephens  under 
the  patent,  provided  it  was  not  below  high-waier  mark  of  the  Wil- 
lamette river.  This  instruction  was  clearly  correct,  and  involved 
the  main  point  in  the  case.  The  instruction  that  the  bank  of  a  river 
was  that  part  of  the  land  between  ordinary  high  and  ordinary  low 
water  mark,  and  belonged  to  the  state,  was  as  favorable  to  the  appel- 
lant as  could  properly  have  been  required. .  The  instruction  that 
there  was  no  testimony  to  warrant  the  jury  in  finding  that  there  was 
no  such  land  where  the  premises  in  controversy  were  situated,  as 
would  pass  by  the  act  of  the  legislature  referred  to  by  the  court,  was 
doubtless  correct.  At  least,  there  is  nothing  in  the  bill  of  excep- 
tions showing  to  the  contrary.  The  act  referred  to  was  the  act  of 
October  26,  1874.  It  granted  to  the  riparian  proprietors  upon  the 
Willamette  river  all  right  and  title  of  the  state  in  the  tide  and  over- 
flowed lands  in  front  of  them.  This  evidently  referred  to  such  tide 
and  overflowed  lands  as  were  the  subject  of  sale,  and  could  be  ren- 
dered susceptible  of  cultivation  by  reclamation.     It  is  not  reasona- 
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ble  to  suppose  that  the  legislature  intended  to  grant  away  a  part  of 
the  bed  of  said  river.  It  could  no  more  do  that  than  it  could  grant 
the  entire  river.  The  decision  of  this  court  in  Andrus  v.  Knott,  12 
Or.  601,  S.  C.  8  Pac.  Rep*  763,  is  conclusive  of  that  point.  The  in- 
structions given  by  the  court  as  to  the  character  of  riparian  rights, 
and  that  the  appellant  could  not,  by  virtue  of  such  rights  alone,  re- 
cover the  possession  of  land  in  that  character  of  action,  I  think,  was 
correct.  Admitting^  that  the  respondents  in  driving  the  piling  in- 
fringed upon  the  rights  of  the  appellant,  it  was  no  disseizin  unless 
the  latter  was  in  some  degree  owner  of  the  soil.  It  appears  to  me 
that  the  questions  of  ownership  of  the  land  in  controversy,  as  to  the 
rule  of  gaining  and  losing  land  by  accretions  and  abrasions,  and  upon 
the  subject  of  the  statute  of  limitations,  were  properly  and  fairly  sub- 
mitted to  the  jury. 
The  appellant  asked  the  court  to  give  the  following  instructions : 

First.  "If  you  find  from  the  evidence  that  the  plaintiff  wjis  the  owner  of 
the  premises  on  the  twenty-seventli  day  of  November,  1874,  and  that  on  that 
day,  or  after  that  day,  some  portions  of  lots  3  and  4,  in  controversy  in  this 
action,  was  high  ground,  above  ordinary  high- water  mark;  and  you  further 
find  that  some  parts  of  said  lots  now  lie  between  ordinary  high  and  ordinary- 
low  water  mark  on  the  Willamette  river;  and  you  further  find  th:it  the 
plaintiff  has  not  sold  or  conveyed  away  his  title  to  said  property, — ^then,  and 
in  that  case,  you  will  find  for  Uie  plaintiff." 

Second.  "If  you  find  from  the  evidence  that  a  part  of  lots  3  and  4;  in  con- 
troversy in  this  action,  at  the  east  end  of  said  lots  back  from  the  river,  was 
high  ground,  above  ordinary  high-water  mark,  on  November  27,  1874,  and 
afterwards,  while  plaintiff  was  still  the  owner  of  said  lots,  then,  and  in  that 
case,  Johnson,  the  plaintiff,  became  the  owner  in  fee  of  all  the  tide  or  over- 
flowed lands  lying  in  front  of  said  lots,  and  which  was  located  between  or- 
dinary high  water  and  ordinary  low  water,  on  the  Willamette  river;  and  un- 
less you  find  from  the  evidence  that  defendants  have  gained  an  adverse  title 
by  long  possession,  as  hereafter  explained,  or  that  plaintiff  has  lost  or  con- 
veyed away  his  title,  the  plaintiff  is  still  the  owner  of  the  property  in  con- 
troversy, and  you  will  so  find  by  your  verdict." 

Third.  "Before  the  defendants  can  defeat  the  title  of  plaintiffs  to  the  prop- 
erty in  controversy  on  the  ground  of  adverse  possession,  they  must  prove 
that  the  defendants,  or  some  one  of  them,  their  ancestors,  grantors,  and  pred- 
ecessors, have  been  in  the  open,  continuous,  uninterrupted,  and  exclusive 
possession  of  the  premisas  for  a  period  of  20  yeai*s  preceding  the  commence- 
ment of  this  action,  and  that  such  possession  must  have  been  in  hostility  and 
adverse  to  the  title  of  the  plaintiff." 

These  the  court  refused.  The  first  one  is  very  general,  and,  if 
given,  would  necessarily  have  confused  the  jury.  It  would  have  re- 
ferred to  the  jury  the  duty  of  finding  an  ultimate  fact  in  the  case,  in- 
stead of  finding  facts  from  which  it  might  be  deduced.  The  jury  had 
no  right  to  find  that  the  appellant  was  at  any  time  the  owner  of  the 
premises,  except  as  a  result  of  other  findings.  The  appellant's  coun- 
sel could,  with  equal  consistency,  and  with  better  logic,  have  asked 
the  court  to  instruct  the  jury  that  if  they  found  that  the  appellant 
was  the  owner  of  the  premises  they  would  find  for  the  appellant. 
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The  court  had  told  the  jury  the  ciroumstances  under  which  they  could 
find  the  ownership  of  the  premises,  and  the  counsel  had  no  right  to 
ask  it  to  stride  over  them.  The  counsel  was  not  entitled  to  the  in- 
struction as  framed.  The  second  one  is  not  a  correct  proposition  of 
law.  If  a  part  of  lots  3  and  4  had  been  above  high-water  mark, 
such  part  would  have  been  conveyed  to  the  appellant,  as  the  court 
substantially  had  instructed;  but  it  would  not  have  followed  that 
he  became  the  owner  in  fee  of  all  the  tide  and  overflowed  lands  lying 
in  front  of  said  lots,  had  there  been  any  such  lands,  nor  that  he  was 
the  owner  of  the  balance  of  the  property  in  controversy.  He  would 
have  owned  jiistwhat  portion  of  said  lots  was  above  high-watermark, 
and  the  riparian  rights  attached  thereto.  Nor  is  the  third  of  said  in- 
structions asked  correct.  The  counsel's  view  of  the  amendment  of 
the  statute  of  limitations  adopted  in  1878  is  not  a  proper  construc- 
tion of  it.  The  old  period  of  20  years'  limitations  in  such  cases  was 
superseded,  and  it  is  now  10  years.  The  amendment  was  intended 
to  apply  to  all  cases  mentioned  in  section  4  of  the  act,  except  that 
where  the  cause  of  action  had  accrued,  and  10  years  expired,  or 
would  expire  within  one  year  from  the  approval  of  it,  an  action  could 
be  brought  within  one  year  from  the  date  of  the  approval.  The  pro- 
viso in  section  4  of  the  act  as  amended  merely  gave  the  year  in  which 
to  bring  an  action  in  the  cases  mentioned.  In  all  other  cases  the 
period -expired  in  10  years. 

The  appellant^s  counsel  complains  because  the  court  excluded  a 
map  of  East  Portland  which  was  oflfered  in  evidence.  The  map  was 
of  no  authority,  and  would  not  have  benefited  the  appellant's  case  if 
it  had  been  admitted  in  evidence,  though  I  cannot  see  why  it  should 
have  been  objected  to  or  excluded. 

The  refusal  to  permit  Chapman  to  answer  the  question  as  to 
whether  block  2  was  contained  in  the  patent  to  Stephens  or  not  I 
think  was  proper.  The  question  called  for  a  conclusion.  The  wit- 
ness  could,  if  he  had  known,  have  been  allowed  to  state  where  the  line 
of  high-water  mark  was  with  reference  to  the  block ;  could  have  been 
inquired  of  as  to  whether  the  block,  or  any  part  of  it,  was  above  the 
said  line ;  but  to  ask  him  whether  or  not  it  was  contained  in  the 
patent  was  calling  for  an  opinion  instead  of  a  fact. 

The  testimony  offered  as  to  the  value  of  the  use  and  occupation  of 
the  premises  by  the  defendant  was  improper.  They  had  evidently 
no  rental  value,  and,  under  the  circumstances  of  the  case,  could  not 
have  injured  the  appellant. 

The  ruling  of  the  court  upon  the  testimony  offered  in  rebuttal,  as 
it  was  termed,  was  clearly  within  the  discretion  of  the  court.  The 
evidence  should  have  been  given  in  the  first  instance;  it  was  a  part 
of  the  appellant's  case  to  show  that  the  premises  were  above  the 
meander  line.  It  was  necessary  to  prove  that,  in  order  to  show  that 
Stephens  owned  them  at  the  time  he  executed  the  deed  to  the  appel- 
lant. 
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The  answer  of  the  witness  Sweeney  that  Knott  had  told  him  that 
there  would  be  a  bill  introduced  in  the  legislature  that  would  cover 
that  property  was  entirely  immaterial.  It  proved  nothing  whatever, 
and  the  court's  striking  it  out  did  not  affect  the  case. 

The  question  to  the  appellant,  when  on  the  stand  as  a  witness,  as 
to  who  had  paid  the  taxes  on  the  property  all  the  time,  could  have 
had  no  bearing  on  the  case  if  he  had  returned  a  favorable  answer. 
The  adverse  possession  set  up  by  the  respondents  must  necessarily 
have  consisted  of  a  public,  open,  and  notorious  occupation  of  the 
premises  as  used  by  them  under  a  claim  of  right ;  and  the  appellant's 
having  paid  the  taxes  would  not  have  disproved  it.  I  do  not  un- 
derstand that  the  occupation  extended  over  the  entire  premises  in  dis- 
pute, but  that  it  consisted  in  maintaining  the  piling  before  referred 
to,  and  was  insisted  upon  more  in  the  nature  of  right  to  exercise  the 
privilege  than  a  claim  of  title  to  the  land.  Under  that  view,  the  general 
ownership  of  the  land  might  be  in  the  appellant,  and  the  respondents 
entitled  only  to  an  easement,  in  which  case  the  payment  of  the  taxes 
by  the  former  would  not  be  inconsistent  with  the  alleged  right  of  the 
latter.  One  person  may  have  a  liberty,  privilege,  or  advantage  in 
the  land  of  another  for  a  special  purpose  arising  out  of  grant  or  pre- 
scription, and  a  grant  would  be  presumed  from  the  adverse  use  of 
such  right  for  a  period  equal  to  the  statute  of  limitations.  From  the  evi- 
dence shown  by  the  bill  of  exceptions  I  would  infer  that  it  was  the  use 
by  the  respondents  of  the  premises, in  the  particular  way  mentioned,  for 
the  period  of  time  claimed,  upon  which  their  plea  of  the  statute  of  lim- 
itations was  founded.  In  that  case,  it  would  be  immaterial  whether 
the  appellant  paid  the  taxes  or  not,  as  the  ownership  of  the  premises 
subject  to  such  right  would  be  in  him.  If  there  has  been  any  error 
committed  in  the  case  it  must  have  been  done  by  the  jury,  and  their 
decision  of  the  questions  of  fact  involved  in  the  issues  is  not  the  sub- 
ject of  review. 

In  my  opinion,  the  judgment  appealed  from  should  be  affirmed. 


(U  Or.  301) 

Haseltine  and  others  v.  Espby  and  another. 
Filed  March  31,  1886. 

1.  Mortgage— riEBD  in  Form  Absolute— Effect. 

A  security  taken  in  the  form  of  an  absolute  deed,  but  not  claimed  as  any- 
thing but  a  mortgage  in  effect  by  the  grantee,  should  not,  of  itself,  ordinarily 
create  discredit  as  to  its  fairness. 

2.  Same — How  to  be  Recorded. 

An  absolute  deed,  though  intended  to  operate  as  a  mortgage,  cannot  prop- 
erly be  recorded  in  any  other  book  than  the  Book  of  Deeds. 

C.  p.  Heald,  for  appellants. 

Ed.  Mendenhall  and  W,  H,  Adams,  for  respondents. 

Thayer,  J.     The  appellants,  who  are  copartners  in  business,  ob- 
tained a  judgment  in  said  court  against  the  respondent  Espey,  on 
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the  twenty-seventh  day  of  June,  1884,  for  the  sum  of  $710.71,  and 
upon  which  they  caused  an  execution  to  be  issued.  Prior  thereto, 
and  on  the  twelfth  day  of  June,  1884,  the  said  Espey  had  made  an 
assignment  for  the  benefit  of  creditors  under  the  insolvent  act  of  the 
state.  Before  that  time,  and  on  the  sixteenth  day  of  October,  1883, 
said  Espey  had  executed  a  deed  of  conveyance  to  the  respondent 
Thompson  to  certain  real  property  owned  by  him,  situated  in  said 
county.  After  obtaining  the  judgment  against  Espey,  and  issuance 
of  the  execution,  the  said  appellants  commenced  a  suit  in  the  said 
circuit  court  against  Espey  and  Thompson,  to  set  aside  the  said  deed 
from  Espey  to  Thompson,  alleging  in  their  complaint  in  the  suit  that 
it  was  without  consideration,  and  made  for  the  purpose  of  mislead- 
ing, deceiving,  hindering,  and  delaying  Espey's  creditors.  The  re- 
spondents denied  the  allegations  as  to  the  deed  being  without  con- 
sideration, and  given  for  the  purpose  alleged  in  the  complaint;  and 
they  averred  that  it  was  intended  as  a  mortgage,  and  was  given  to 
secure  the  sum  of  $12,575  due  from  Espey  to  Thompson  for  money 
loaned  and  liabilities  assumed.  They  also  allege  tbe  existence  of 
liens  upon  the  land  in  the  form  of  judgments  and  mortgages  in  favor 
of  other  parties,  and  set  up  the  assignment  by  Espey  for  the  benefit 
of  creditors,  and  transfer  of  the  equity  of  redemption  to  the  assignee. 
The  case  was  referred  to  a  referee  to  report  his  finding  of  facts  and 
law,  and  upon  which  said  referee  found  that  the  said  deed  was  a 
mortgage;  that  it  was  made  in  good  faith,  for  a  full  consideration, 
to  secure  an  existing  indebtedness  from  Espey  to  Thompson;  and 
that  the  land  in  question  was  conveyed  by  deed  of  general  assign- 
ment for  the  benefit  of  creditors  by  Espey  to  one  W.  B.  McEenzie, 
as  assignee,  before  the  commencement  of  the  suit ;  and  that  the  said 
complaint  should  be  dismissed.  The  circuit  court  confirmed  the  ref- 
eree's report,  and  thereupon  the  decree  appealed  from  was  entered. 

The  appellants'  counsel  contends  that  the  transaction  between  Es- 
pey and  Thompson,  as  shown  by  the  evidence  in  tbe  case,  was  suspi- 
cious, and  that  the  said  deed  was  not  executed  in  good  faith.  He 
also  claims  that  the  deed,  being  in  fact  a  mortgage,  but  recorded  as 
a  deed,  was  improperly  recorded;  and  that  the  appellants*  judgment 
against  Espey  has  priority  over  it. 

There  is  nothing  in  the  evidence,  as  I  have  been  able  to  discover, 
that  is  calculated  to  impeach  the  bona  fides  of  the  transaction.  It 
shows  very  conclusively  that  Thompson  advanced  money  to  Espey, 
and  indorsed  to  him  for  a  large  amount,  which  he  subsequently  paid 
off;  that  tbe  amount  advanced  and  paid  covered  substantially  the 
amount  of  consideration  expressed  in  the  deed.  The  appellants' 
counsel  insisted  that  many  circumstances  surrounding  the  affair  indi- 
cated that  tbe  advancement  of  tbe  money,  and  indorsing  Espey's  p&* 
per  by  Thompson,  might  have  been  for  the  purpose  of  enabling  the 
former  to  cover  up  bis  property,  and  defraud  and  delay  his  creditors; 
but  he  has  not  been  able  to  point  out  any  badges  of  fraud  that  would 
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justify  the  court  in  concluding  that  the  transaction  was  intended  for 
any  such  purpose,  or  that  it  was  a  sham.  A  good  deal  of  stress  has 
been  laid  upon  the  fact  that  Thompson,  instead  of  taking  a  mortgage 
from  Espey  in  the  usual  form,  took  an  absolute  deed  to  the  land. 
This  is  claimed  to  be  a  significant  circumstance;  but  it  does  not  ap- 
pear that  Thompson  ever  claimed  that  the  instrumeift  was  other  than 
a  mortgage,  or  that  creditors  were  injured  or  affected  thereby.  The 
practice  of  taking  security  in  that  form  is  quite  common  in  this  state, 
and  I  do  not  see,  where  there  has  been  no  attempt  to  disguise  the 
transaction,  any  grounds  of  suspicion  in  consequence  of  it.  If  a 
party  were  to  claim,  in  such  a  case,  that  the  deed  was  an  absolute 
conveyance,  when  it  in  fact  was  only  intended  as  a  security  for  the 
payment  of  a  debt,  the  pretense  would  undoubtedly  occasion  suspicion, 
and  be  an  indicium  of  fraud.  A  court  of  equity,  in  such  a  case,  would 
scrutinize  very  closely  the  affair,  and  require  very  satisfactory  proof 
that  it  was  not  for  a  fraudulent  purpose ;  but  ordinarily  a  security 
taken  in  that  way  would  not  create  discredit  as  to  its  fairness.  Espey, 
at  the  time  he  executed  the  deed  in  question,  was  carrying  on  his 
business  as  usual,  and  seemed  to  have  preferred  to  secure  Thompson's 
indebtedness  by  a  deed  to  the  premises  absolute  in  terms.  Thomp- 
son did  not  exact  that  kind  of  security, — was  not  in  the  state  when 
it  was  given.  The  deed  was  duly  recorded,  and  it  cannot  be  claimed 
that  it  affected  anyone  injuriously,  and  there  is  nothing  in  the  proofs 
showing  that  it  was  intended  to  defeat  or  delay  Espey^s  creditors. 

The  deed  was  recorded  in  the  Book  of  Deeds  in  the  office  of  the 
clerk  of  the  county  of  Multnomah,  and  not  in  the  Book  of  Mortgages 
of  that  office.  This  is  claimed  to  have  been  improper,  and  not  to 
aibount  to  a  recording.  This  question  would  be  unimportant  were  it 
not  for  a  provision  of  our  statute  (section  268  of  the  Civil  Code)  which 
provides  that  "a  conveyance  of  real  property,  or  any  portion  thereof 
or  interest  therein,  shall  be  void  as  against  the  lien  of  a  judgment 
unless  such  conveyance  be  recorded  at  the  time  of  docketing  such 
judgment,  or  the  transcript  thereof,  as  the  case  may  be,  or  unless  it 
be  recorded  within  the  time  after  its  execution  provided  by  law  as  be- 
tween conveyances  for  the  same  real  property.''  It  has  been  held 
that  "if  a  mortgage  is  not  recorded  in  the  mortgage  books  it  cannot 
be  found  by  means  of  the  index  to  those  books,  and  therefore  is  not 
regarded  as  properly  recorded."  Section  546,  Jones,  Mortg.,  and 
cases  cited.  But  the  author,  at  section  548  of  that  work,  says  that 
"when  an  absolute  deed  is  given  in  the  way  of  security,  with  written 
defeasance  back,  the  rights  of  the  mortgagee  are  in  general  fully  pro- 
tected without  any  record  of  the  defeasance.  The  deed  is  sufficient 
notice  of  his  interest.  In  fact,  it  is  notice  of  a  greater  interest  than 
he  actually  has.  But  it  does  not  matter,  except  in  those  states  in 
which  the  recording  of  the  defeasance  is  expressly  required  as  a  con- 
dition upon  which  the  mortgagee  shall  derive  any  benefit  from  the 
record  of  the  deed,  as  in  California"  and  several  other  states  he  names. 
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According  to  the  view  there  expressed,  the  recording  of  an  absolute 
deed,  although  given  to  secure  a  debt,  in  the  Book  of  Deeds  is  suffi- 
cient, in  the  absence  of  such  a  statutory  requirement. 

It  seems  to  me  that  a  deed  absolute  in  terms  should  be  recorded  in 
the  Book  of  Deeds,  whatever  might  be  the  object  or  purpose  for  which 
it  was  executed^  and  that  it  would  impart  notice  as  effectually  as  if 
recorded  in  the  Book  of  Mortgages.  It  could  hardly  be  presumed  that 
a  party,  desirous  of  ascertaining  whether  the  title  to  real  property 
was  affected  or  not  by  an  act  of  the  claimant,  would  confine  his  search 
to  the  Book  of  Mortgages  alone.  If,  however,  the  statute  required 
such  an  instrument  to  be  recorded  there,  it  would  have  to  be  so  re- 
corded in  order  to  constitute  notice;  but  the  statute  only  requires  that 
separate  books  shall  be  provided  for  the  recording  of  deeds  and  mort- 
gages, in  one  of  which  deeds  left  with  the  clerk  shall  be  recorded,  and 
in  the  other  mortgages.  Unless,  therefore,  this  provision  must  be 
construed  so  as  to  render  it  imperative  upon  the  clerk  to  record  in  the 
Book  of  Mortgages  every  deed  intended  as  such,  irrespective  of  its 
terms,  then  the  record  of  it  in  the  book  in  which  its  terms  indicate 
that  it  should  be  recorded  would  be  sufficient.  I  do  not  believe  that 
said  provision  of  the  statute  should  be  so  construed.  I  am  of  the 
opinion  that  an  absolute  deed,  though  intended  as  a  mortgage,  can- 
not properly  be 'recorded  in  an}'  other  book  than  the  Book  of  Deeds. 
Such  an  instrument  would,  at  law,  be  a  deed,  whatever  character 
equity  might  give  it.  The  proofs  are  quite  convincing  that  the  ap- 
pellants, prior  to  the  time  of  their  debt,  upon  which  their  judgment 
against  Espey  was  obtained,  and  prior  to  its  contraction,  had  notice 
of  the  execution  of  the  deed,  and  that'  Espey  had  power  to  sell  the 
property.  Under  such  circumstances,  it  was  immaterial  where  the 
deed  was  recorded,  or  whether  it  was  recorded  at  all;  but  it  is  not 
necessary,  under  the  view  indicated,  to  consider  that  question,  nor  is 
it  necessary,  under  the  circumstances,  to  consider  the  effect  of  said 
section  268  of  the  statute  before  set  out. 

The  respondents*  counsel  raised  several  questions  affecting  the  ap- 
pellants' right  to  recover  in  the  suit  in  any  event,  but  as  the  conclu- 
sions arrived  at  respecting  the  questions  considered  completely  dis- 
pose of  the  case,  it  is  not  necessary  to  notice  them. 

I  am  of  the  opinion  that  the  circuit  court  decided  the  case  correctly, 
and  that  the  decree  appealed  from  should  be  affirmed. 
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SUPREME  COURT  OF  UTAH. 
(4  Utah,  3(a) 

DucHBNEAU  V.  HousE,  Justice  of  the  Peace. 
Filed  April  10, 1886. 

1.  Justice  op  the  Peace— Summons  — Time  for  Appearance  op  Defendant 

"Five  Days." 

The  words  "within  five  days,"  in  Laws  1884.  p.  288,  §  718,  referring  to  the 
time  within  which  defendant  must  appear  in  justice's  court,  does  not  include 
in  the  requirement  thereby  intended  the  first  day, — that  is,  the  day  of  the  is- 
sue of  the  summons;  and  notwithstanding  that  tne  justice  ma;^  have  fixed  an 
hour  for  such  appearance,  judgment  by  default  thereupon  will  not  be  valid 
until  the  five  days  have  expired. 

2.  Same— Premature  Entry  op  Judgment  by  Default— Remedy  op  Party  Ag- 

grieved—Appeal— Certiorari. 

When  the  justice  is  acting  within  his  general  jurisdiction  as  to  the  subject- 
matter,  but  exceeds  his  jurisdiction  as  to  the  party  by  rendering  judpnent  be- 
fore the  time  to  answer  has  expired,  and  relief  by  way  of  appeal  is  open  to 
the  party,  he  must  resort  to  the  appeal,  and  not  to  the  writ  of  certiorari. 

Appeal  from  First  district. 

Dickson  d;  Varian,  for  appellant. 

J.  N.  Kimball  and  A.  R.  Haywood,  for  refiipondent. 

Boreman,  J.  The  respondent  applied  to  the  district  court  for  a 
writ  of  certiorari  to  compel  the  appellant,- a  justice  of  the  peace,  to 
certify  to  that  court  for  review  the  case  of  Tarpey  and  Phillips  against 
said  Charles  Ducheneau,  then  in  the  justice's  court.  Summons  had 
been  served  on  Ducheneau,  the  defendant  in  that  action,  on  the  thir- 
tieth day  of  March,  1885,  at  9  p.  m.,  in  the  precinct  where  the  justice 
held  court.  The  answer  of  Ducheneau  was  not  filed  until  the  fourth 
day  of  April,  1885,  although  he  had  sent  it  to  the  justice  on  the  third 
day  of  April.  Judgment  was  rendered  against  the  defendant,  Duch- 
eneau, on  the  morning  of  the  fourth  of  April.  The  answer  of  the  de- 
fendant, Ducheneau,  was  received  by  the  justice,  and  receipt  thereof 
acknowledged  on  the  same  fourth  day  of  April.  Bespondent  claimed 
that  as  defendant  in  thai  action  he  had  all  of  the  fourth  day  of  April 
in  which  to  file  answer,  and  that  the  justice  exceeded  his  jurisdiction 
in  giving  judgment  before  the  five  days'  time  for  answering  had  ex- 
pired. The  district  court  granted  the  writ  of  certiorari,  and,  upon 
the  hearing,  adjudged  and  decreed  that  the  judgment  in  the  justice's 
court  be  reversed  and  annulled.  From  the  decision  and  judgment 
of  the  district  court  the  appellant  (House)  has  brought  the  case  to 
this  court. 

In  our  civil  procedure' act  it  is  provided  that  if  the  defendant,  in  an 
action  before  a  justice  of  the  peace,  be  served  with  summons  in  the 
precinct  in  which  the  action  is  brought,  he  must  appear  and  answer 
the  complaint  "within  five  days."  Laws  1884,  p.  288,  §  718.  It  is 
further  provided  in  said  act  as  follows : 
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"Sec.  8.  The  time  within  which  any  act  provided  by  law  is  to  be  done  is 
computed  by  excluding  the  first  day,  and  including  the  last  day,  unless  the 
last  day  is  a  holiday,  and  then  it  is  also  excluded." 

In  counting  the  five  days  we  are  not  to  count  the  first  day, — that 
is,  the  thirtieth  March, — but  are  to  count  the  fifth  day, — that  is,  the 
fourth  of  April.  Beginning,  then,  with  the  thirty-first  of  March  as 
one  day,  and  counting  the  first  four  days  of  April,  we  have  the  five 
days  within  which  the  defendant  in  that  action  was  authorized  to  an- 
swer. It  is  sometimes  said  that  when  an  act  is  authorized  to  be  done 
after  a  fixed  number  of  days'  notice,  the  doing  of  the  act  on  the  last 
of  such  days  is  a  compliance  with  the  statute.  Such  is  the  ruling 
in  Misch  v.  May  hew,  51  Cal.  514,  in  which  the  court  held  that  where 
a  "three-days  notice"  was  required  of  an  act  proposed  to  be  done,  the 
doing  of  it  on  the  third  day  was  a  compliance  with  the  statute.  But 
if,  in  such  a  case,  the  party  had  been  authorized  to  do  an  act  "within" 
three  days,  we  are  inclined  to  think  the  court  would  not  have  excluded 
it  if  done  at  any  time  on  the  third  day. 

It  is  claimed  by  appellant  that  the  sections  we  have  quoted,  to- 
gether with  section  723  of  the  same  act,  requires  the  justice  to  fix  in 
the  summons  an  hour  for  the  appearance  of  the  defendant  in  any 
case  before  him,  and  that  as  the  justice  fixed  10  a.  m.  of  the  fifth 
day  for  the  defendant  in  said  action  before  him  to  appear,  that  the 
justice,  after  waiting  one  hour  after  that  time,  was  justified  in  entering 
default  and  judgment.  The  words  "time  fixed  in  the  summons,"  as 
found  in  said  section  723,  presuppose  some  antecedent  provision  re- 
quiring a  time  to  be  fixed.  We  find  such  provision  in  section  718  of 
the  same  act;  but  in  this  latter  section  we  find  that  instead  of  the 
words  "time  fixed,"  it  speaks  of  the  "time  specified,"  in  the  sum- 
mons; and,  according  to  said  section  718,  the  "time  specified"  in  the 
summons  is  five  days,  if  the  party  be  served  with  summons  in  the 
precinct  in  which  the  action  is  brought;  and  ten  days  if  served  out 
of  the  precinct,  yet  in  the  county;  and  twenty  days  if  served  else- 
where. We  find  nothing  in  said  section  or  elsewhere  in  regard  to  fix- 
ing an  hour  for  the  appearance  of  the  defendant.  If  the  justice 
should  assume  to  fix  an  hour,  he  would  have  to  fix  an  hour  on  each 
of  three  different  days,  to  suit  the  five  days,  the  ten  days,  and  the 
twenty  days  specified  in  the  summons;  but  we  see  no  reason  for  fix« 
ing  any  hour  whatever,  farther  than  is  fixed  by  the  five,  ten,  or  twenty 
days'  limit.  The  statute,  in  section  723,  provides  for  the  justice  to 
fix  a  day  for  trial,  but  that  is  after  appearance;  and  possibly  the 
words  "time  fixed  in  the  summons,"  as  specified  in  section  723, 
should  be  the  "time  fixed  in  the  notice,"  as  notice  is  specified  prior 
thereto  in  said  section.  But  section  757  requires  the  justice  to  wait 
one  hour  after  the  "time  specified  in  the  summons,"  thus  making  it 
immaterial,  so  far  as  this  case  is  concerned,  whether  the  word  should 
be  "summons"  or  '^notice."  The  appearance  of  the  defendant  on 
the  fifth  day  was  within  time,  and  the  justice  had  no  autboiiij^  to 
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enter  default  on  judgment  until  said  five  days  bad  expired;  and 
judgment  entered  before  tbe  expiration  of  said  five  days  was  er- 
ror, and  the  defendant  was,  as  we  think,  entitled  to  have  bis  answer 
filed  as  of  that  day,  and  to  be  beard  thereon. 

Notwithstanding  tbe  foregoing  views,  in  the  case  at  bar  tbe  appel- 
lant maintains  that  the  allowance  of  the  writ  of  certiorari  was  error, 
as  respondent  was  entitled  to  an  appeal  from  the  judgment  of  the 
justice.  The  Code  of  Civil  Procedure  (Laws  1884,  p.  322,  §  951) 
provides  for  the  issuance  of  the  writ  of  certiorari  when  the  tribunal, 
etc.,  "has  exceeded  the  jurisdiction  of  such  tribunal,"  etc.,  "and  there 
is  no  appeal,  nor,  in  the  judgment  of  tbe  court,  any  plain,  speedy, 
and  adequate  remedy."  And  section  -854  of  tbe  same  Code  allows 
"any  party  dissatisfied  with  a  judgment  rendered  in  a  justice's  court" 
to  appeal  therefrom  to  tbe  district  court.  In  tbe  case  of  Oolding  v. 
Jennings,  1  Utah,  135,  the  court  says  that  where  tbe  court  in  which 
the  case  sought  to  be  reviewed  is  pending,  has  no  jurisdiction  of  the 
subject-matter,  that  a  writ  of  certiorari  is  proper,  notwithstanding 
the  statute  gives  the  party  tbe  right  to  an  appeal,  for  tbe  appeal  in 
such  a  case  would  not  be  an  adequate  remedy. 

Tbe  case  at  bar  is  an  action  for  trespass,  and  damages  under  |300. 
Such  an  action  is  within  tbe  general  jurisdiction  of  a  justice's  court, 
and  hence  an  appeal  would  be  an  adequate  remedy.  Whether  tbe 
court  in  Qolding  v.  Jen  ings  was  correct  in  saying  that  a  writ  of  cer^ 
tiorari  would  be  proper  when  the  court  below  acted  without  its  juris- 
diction, and  did  not  simply  exceed  it,  it  is  not  now  necessary  for  us 
to  decide;  but  where  the  justice  is  acting  within  bis  general  jurisdic- 
tion as  to  tbe  subject-matter,  but  exceeds  his  jurisdiction  as  to  the 
party,  by  rendering  judgment  before  the  time  to  answer  has  expired, 
and  relief  by  way  of  appeal  is  open  to  tbe  party,  we  think  he  is  bound 
to  resort  to  the  appeal.  We  cannot  see  wherein  it  is  not  an  adequate 
remedy.  We  think,  therefore,  that  the  justice  ought  to  have  allowed 
tbe  answer  of  respondent  to  have  been  filed;  but  its  not  having  been 
done,  the  respondent  herein  should  have  taken  his  appeal  from  tbe 
judgment  of  the  justice  to  the  district  court.  The  judgment  of  the 
district  court,  therefore,  is  reversed  and  remanded,  with  directions 
to  the  district  court  to  quash  and  dismiss  tbe  writ. 

Lane,  C.  J.,  and  Powers,  J.,  concur. 
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SUPREME  COURT  OF  NEVADA. 
(19  Nev.  512) 

State  ex  reL  Harris  v.  Blossom, 
Filed  March  30. 1886. 

Office  and  Officers— Title  to  Office— Db  Facto— De  Jure. 

If  an  office  is  filled,  and  the  duties  appertaining  thereto  are  performed,  by 
an  officer  dejure,  another  person,  although  claiming  the  office  under  color  of 
title,  cannot  become  an  officer  de  facto. 

Application  for  mandamus.     The  opinion  states  the  facts. 

T.  Coffin,  for  relator. 

D.  W.  Virgin,  for  respondent. 

Leonard,  J.  Eelator  seeks  to  compel  the  payment  of  two  certain 
warrants  drawn  by  the  auditor  of  Douglas  county  upon  respondent, 
as  treasurer  thereof,  on  account  of  salary  of  S.  Somerfield  as  teacher 
in  school-district  No.  2,  Douglas  county,  for  the  months  of  Septem- 
ber and  October,  1885 ;  said  warrants  having  been  duly  assigned  to 
relator.  In  November,  1884,  J.  Q.  Adams,  H.  Vansickle,  and  J.  S. 
Ghilds  were  elected  school  trustees  of  said  district  for  the  term  of  two 
years.  In  March,  1885,  the  legislature  passed  an  act  providing  for 
the  election  of  new  school  boards  in  all  the  school-districts  of  the 
state,  on  the  second  Saturday  in  May  following,  and  also  that  the 
new  trustees  should  assume  the  duties  of  their  office  on  the  first  day 
of  September,  1885. 

Under  the  statute  named,  M.  Harris  and  two  other  persons  were 
elected  trustees,  and  they  thereafter  qualified  according  to  law.  But 
one  public  school  was  required  in  said  district,  and  on  the  fifteenth 
day  of  August,  1885,  the  old  board  held  a  public  meeting,  and  em- 
ployed a  sufiicient  number  of  competent  teachers  for  the  ensuing 
school  year,  and  M.  Harris,  one  of  the  new  trustees,  was  present  at 
such  meeting.  Under  ^he  statute  the  school  year  commenced  Sep- 
tember 1st,  but  it  was  the  custom  throughout  the  state  to  open  schools" 
on  the  first  Monday  in  September,  which,  in  1885,  was  on  the  sev- 
enth day  of  the  month.  On  the  first  day  of  September  the  new  board 
took  forcible  possession  of  the  only  public  school  building  in  said  dis- 
trict, against  the  protest  of  the  old  board,  and  installed  therein  as 
teacher  the  said  Somerfield,  who  was  cognizant  of  the  fact  that  other 
teachers  had  been  employed  by  the  old  board.  On  the  seventh  of 
September,  and  for  a  long  time  thereafter,  the  new  board  held  forcible 
possession  of  said  school  building.  On  the  morning  of  the  seventh 
the  old  board  went  to  the  school-house,  and  demanded  the  possession 
thereof  for  the  purpose  of  commencing  the  school  with  the  teachers 
employed  by  them.  Possession  was  refused,  and  they  then  engaged 
another  building  in  the  district,  and  placed  therein  their  said  teach- 
ers, where  they  continued  to  maintain  the  public  school,  until,  sub- 
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sequently,  the  public  school  building  was  given  up  to  them.  Somer- 
iield  taught  his  school  during  the  months  of  September  and  October. 
On  the  tenth  of  September,  1885,  proceedings  were  instituted  in  this 
court,  by  the  attorney  general,  to  determine  which  of  the  two  con- 
tending boards  was  entitled  to  perform  the  duties  of  school  trustees. 
On  the  seventh  of  November  we  decided  that  the  second  section  of 
the  statute  approved  March  12,  1885,  under  which  the  members  of  the 
new  board  were  elected,  was  unconstitutional,  and  that  Adams,  Yan- 
sickle  and  Ghilds,  constituting  the  old  board,  were  the  lawful  trus- 
tees. State  V.  Harris,  8  Pac.  Rep.  462.  The  new  board  did  not  at 
any  time  discharge  the  teachers  employed  by  the  old  board,  or  notify 
them  to  discontinue  their  schools. 

The  principle  ground  urged  by  relator  in  support  of  his  petition  is 
that  Harris  and  others  were  the  de  facto  board,  and  that  their  acts, 
as  such,  were  good  and  binding  in  law  as  to  the  public  and  third  par- 
ties. The  general  principle  stated  by  counsel  for  relator,  that,  as  to 
the  public  and  third  parties,  the  acts  of  de  facto  officers  are  binding, 
is  well  settled  and  admitted.  But,  applying  it  fully  to  the  present 
case,  is  relator  entitled  to  the  writ  sought  ?  Prom  the  admitted  facts, 
can  it  be  said  that  M.  Harris  and  his  associates  constituted  the  de 
facto  board  ?  There  were  two  boards,  each  claiming  that  the  other 
was  unlawful ;  each  urging  and  maintaining  the  validity  of  its  own 
acts;  each  proceeding  as  though  the  other  did  not  exist,  in  the  mat- 
ter of  employing  teachers,  etc.  The  old  board  denied  by  word  and 
acts  that  M.  Harris  and  others  were  trustees,  and  continued  to  per- 
form all  the  duties  of  such  officers  as  though  the  statute  of  1885  had 
not  been  passed,  or  the  new  board  been  elected.  If  M.  Harris  and 
his  associates  had  not  acted  or  pretended  to  act,  it  cannot  be  denied 
that  the  old  board  would  have  been  trustees  de  jure  and  de  facto.  If 
the  old  was  not  the  de  facto  board,  i{  is  not  because  it  failed  to  exer- 
cise all  the  functions  of  a  legal  board,  but  it  is  because  the  new  board 
did  the  same,  and,  while  so  acting,  the  statute  under  which  they  were 
elected  had  not  been  declared  unconstitutional  by  any  competent 
tribunal. 

It  is  undoubtedly  true,  as  claimed  by  counsel  for  relator,  that  the 
new  trustees  would  have  become  a  de  facto  board  if  the  old  ones 
had  not  acted  as  such ;  but  since  they  did  act  as  above  stated,  were 
they  not  the  de  facto  board?  Two  physical  bodies  cannot  occupy  the 
same  space  at  the  same  time,  and  two  persons  cannot  be  officers  de 
facto  for  the  same  office  at  the  same  time.  If  an  office  is  filled,  and 
the  duties  appertaining  thereto  are  performed,  by  an  officer  de  jure, 
another  person,  although  claiming  the  office  under  color  of  title,  can- 
not become  an  officer  de  facto.  McCahon  v.  Commissioners ,  etc.,  8 
Kan.  441;  Boardman  v.  Halliday,  10  Paige,  232;  Morgan  v.  Quack' 
enbush,  22  Barb.  80 ;  Cohn  v.  Beat,  61  Miss.  399. 

The  supreme  court  of  Kansas  has  gone  so  far  as  to  hold  that  a 
justice  of  the  peace  who  refused  to  give  up  his  office  to  his  legally 
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elected  and  qualified  successor  was  the  de  facto  justice,  although, 
upon  the  latter's  refusal  to  deliver  np  the  office,  the  de  jure  justice 
obtained  a  new  docket,  and  commenced  also  to  act  as  a  justice  of 
the  peace,  and  acted  in  such  capacity  until  the  trial  in  the  quo  war' 
rai\to  proceedings.  State  v.  Buckland,  23  Kan.  259;  Morton  y.  Lee, 
28  Kan.  286.  If  the  last  case  is  good  law,  and  as  to  that  we  ex- 
press no  opinion,  it  would  sustain  us  in  holding  that  the  old  was  the 
dc  facto  board,  even  though  M.  Harris  and  his  associates  had  con- 
stituted the  de  jure  board. 

Counsel  for  relator  refers  us  to  State  v.  Carroll,  38  Conn.  449, 
wherein  it  was  held  that  a  justice  of  the  peace,  temporarily  holding 
a  city  court,  under  a  law  alleged  to  be  unconstitutional,  was  at  least, 
under  the  circumstances  of  that  case,  an  officer  de  facto,  if  not  dejure^ 
and  judgments  rendered  by  him  were  valid.  "An  officer  de  facto,** 
said  the  court,  "is  one  whose  acts,  though  not  those  of  a  lawful  offi- 
cer, the  law,  upon  principles  of  policy  and  justice,  will  hold  valid, 
so  far  as  they  involve  the  interests  of  the  public  and  third  persons, 
where  the  duties  of  the  office  were  exercised,  *  ♦  *  under  color 
of  an  election  or  appointment  by  or  pursuant  to  a  public  unconsti- 
tutional law,  before  the  same  is  adjudged  to  be  such.'*  Applying  the 
doctrine  announced  to  the  facts  of  the  case  then  under  consideration, 
the  court  held  that  a  justice  of  the  peace  of  the  town  of  New  Haven, 
who,  in  the  absence  of  the  city  judge  of  the  city  of  New  Haven,  acted 
as  judge  of  said  city  court,  according  to  the  provisions  of  a  statute  in 
force,  which  had  not  been  declared  unconstitutional  by  any  compe- 
tent court,  was  a  de  facto  officer,  even  though  the  statute  was  in  fact 
unconstitutional.  That  decision  has  been  quoted  with  approval  by 
all  courts,  so  far  as  we  know.  It  certainly  meets  with  our  approba- 
tion, and  it  would  sustain  the  claim  of  relator  if  the  facts  were  that 
the  old  board  failed  to  exercise  \he  functions  of  trustees,  and  the  new 
one  performed  them. 

The  case  of  People  v.  Staton,  73  N.  C.  646,  is  also  referred  to  and 
relied  on  by  relator.  In  the  report  of  the  case  there  is  an  agreed 
statement  of  facts,  but  it  is  also  stated  that  "the  case  agreed  sets 
out  many  other  facts  not  pertinent  to  the  case  as  decided  in  this 
court,  and  the  same  are  therefore  omitted.  All  other  facts  necessary 
to  an  understanding  of  the  case,  as  decided,  are  stated  in  the  opinion 
of  the  court.*'  There  was  a  vacancy  in  the  office  of  superior  court 
clerk,  and,  under  the  constitution,  it  was  the  duty  of  the  judge  of  the 
superior  court  to  fill  the  vacancy.  Judge  Moore  had  been  the  judge 
for  several  years,  but,  the  general  assembly  being  of  the  opinion  that 
his  term  had  expired,  an  act  was  passed  ordering  an  election.  "Un- 
der that  act,"  says  the  court,  "Judge  Hilliard  was  elected,  and  quali- 
ned,  and  took  possession  of  the  office,  and  held  it,  exercising  all  the 
duties  and  business  of  the  office,  until  he  was  ousted  under  a  decision 
of  this  court  declaring  the  act  under  which  he  was  elected  unconsti- 
tutional.    So  it  is  now  clear  that,  for  all  the  time  from  bis  election, 
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qualification,  and  induction  into  office  nntil  he  was  ousted  undef  the 
decision  of  this  court,  Judge  Hilliabd  was  not  the  rightful  judge,  but 
he  was  the  judge  in  face."  Indeed,  it  seems  to  have  been  taken  for 
granted  that  Judge  Hilliard  was  the  de  facto  officer.  It  appears 
that  Judge  Moore  claimed  the  office,  but  it  is  not  shown  that  he  per- 
formed any  of  the  duties  incident  thereto,  except  that  he  appointed 
Norfleet  clerk,  two  days  after  Staton  had  been  appointed  by  Hilliard, 
and  that  on  the  first  day  of  the  first  term  after  Hilliabd's  election, 
when  Hilliard  had  taken  the  seat  usually  occupied  by  the  presiding 
judge,  he  demanded  of  Hilliard  the  seat  as  judge,  which  demand 
Hilliard  refused;  whereupon  Judge  Moore  declared  the  court  open 
for  the  transaction  of  business,  and  directed  the  sheriff  to  make  proc- 
lamation. This  the  sheriff  declined  to  do.  The  principal  claim  of 
the  relator  was  that,  since  Hilliard  was  a  de  facto  officer,  only,  his 
appointee  was  merely  a  clerk  de  facto;  but  the  court  held  that  the  ap* 
pointments,  like  the  judgments,  of  the  de  facto  judge,  had  the  same 
validity  as  though  he  had  been  judge  dejure  and  de  facto. 

In  State  v.  Hairis,  8  Pac.  Eep.  462,  we  did  not  decide  whether  one 
board  or  the  other  was  the  de  facto  board.  The  only  question  there 
presented  was,  which  was  the  de  jure  board?  We  said  a  judgment 
of  ouster  must  be  entered  against  M.  Harris  and  others,  because 
their  election  was  invalid,  and,  under  claim  of  right  to  the  offices  in 
question,  they  had  exercised  some  of  the  functions  of  trustees, 
although  the  legal  board  had  refused  to  give  up  their  offices,  and  had 
continued  to  perform  all  the  duties  thereof.     Writ  denied. 


(19  Nev.  319)  ^  ^ 

State  v,  Cardelli. 

Filed  April  h  1886. 

1.  Larceny— Evidence— Proof  of  Ownehship. 

In  cases  of  larceny,  it  is  essential  for  the  prosecution  to  prove  that  the  prop- 
erty was  feloniously  taken  from  the  person  named  in  the  indictment  as  the 
owner,  but  this  does  not  require  that  in  every  case  direct  proof  of  ownership 
shall  be  given. 

2.  Same— Identification  of  Stock  by  Brand  Marks. 

Testimony  of  the  identification  of  brand  marlss  found  upon  hides,  stripped 
by  a  butcher  from  cattle  slaughtered  by  him,  as  marks  known  to  have  be6n 
upon  cattle  which  the  prosecuting  witness  had  missed  from  his  herd,  may  be 
given  in  evidence  to  prove  ownership,  in  a  trial  for  larceny. 

3.  Same— Evidence— Presumption  from  Established  Facjt. 

There  must  be  some  evidence  to  raise  a  presumption;  but  when  one  thing 
is  established  beyond  a  reasonable  doubt,  which  to  the  same  extent  convinces 
the  understanding  that  another  must  have  happened,  it  is  legitimate  to  pre- 
sume it  did  happen.  • 

4.  Samb—Aot  of  Febbuaby  27,  1873>  Begulating  Mabking  of  Btock— Appli- 

cation TO  Obiminal  Evidence. 

Section  9  of  the  "Act  to  regulate  marks  and  brands  of  stock/'  approved 
February  27,  1873,  which  provides  that  **no  mark,  brand,  or  counter-brand 
shall  be  considered  as  lawful  if  not  recorded  as  specified  in  this  act,"  has  no 
application  to  the  use  of  such  mark  or  brand  in  the  identification  of  cattle  as 
evidence  in  a  criminal'  prosecution  for  larceny. 

V.  10p.no.  6—28 
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6.  BAmr  —  Prosecution  for  Larceny  —  Previous  Demand  op  Payment  for 
Stolen  Goods. 

The  proof  showing  that  stolen  cattle  had  been  sold  to  an  innocent  pur- 
chaser, and  slaughtered  by  him,  previous  demand  by  the  owner  of  payment 
from  such  purchaser  is  not  necessary  to  the  prosecution  of  the  thief. 

6.  Same — Cuaroe  to  Jury— Matters  Disposed  op  in  Other  Parts  of  Charge. 
The  refusal  by  tlie  court  to  instruct  the  jury  as  desired  by  a  party  is  no 
cause  for  objection  when  the  court  has  substantially  disposed  of  the  point 
in  question  in  other  parts  of  the  charge. 

Appeal  from  First  judicial  district  court,  Storey  county. 
The  opinion  fully  states  the  facts. 
W.  E.  F.  Deal,  for  appellant. 

W,  H.  Davenport,  Atty.  Gen.,  and  J.  A,  Stephens,  Dist.  Atty.  of 
Btorey  Co.,  for  the  State. 

Hawley,  J.  Appellant  was  convicted  of  the  crime  of  grand  lar- 
ceny for  feloniously  taking  "three  steers  and  two  young  cows,  (com- 
monly called  heifers,)  all  of  which  cattle  were  branded  with  the  letters 
J.  C.  on  the  left  hip,  and  marked  with  crop  and  split  in  the  left  ear, 
*  *  *  the  property  of  Hugh  Vail  and  John  R.  Vail,  partners,  do- 
ing business  under  the  firm  name  of  Vail  Bros."  He  claims  that  the 
evidence  upon  which  he  was  convicted  is  insufficient  in  law  to  sus- 
tain the  verdict  in  this :  that  there  is  no  direct  testimony,  or  other 
competent  proof  of  the  corpus  delicti.  The  contention  urged  relates 
exclusively  to  the  testimony  submitted  on  the  part  of  the  prosecution 
as  to  the  ownership  of  the  cattle. 

On  the  twenty-second  of  June,  1884,  the  Vail  Bros,  purchased  of 
John  Carlin  the  Garlin  ranch,  consisting  of  4,500  acres  of  inclosed 
land,  with  a  cattle  range  on  the  public  lands  of  "25  miles  each  way," 
and  a  band  of  cattle, — "everything  that  Carlin  owned."  The  cattle 
were  at  that  time  grazing  on  the  range,  and  were  not  counted  until 
several  months  after  the  purchase.  The  greater  portion  (over  1,000 
head)  of  these  cattle  were  branded  and  marked  as  specified  in  the  in- 
dictment. The  range  over  which  these  cattle  roamed  extends  to  the 
Cardelli  ranch,  and  the  Cooney  ranch,  owned  by  the  Cardelli  Bros.,  and 
some  of  the  cattle  were  often  seen  in  that  vicinity.  In  the  latter  part 
of  January,  1885,  appellant  called  at  the  butcher-shop  of  Zeigler  Bros., 
in  Virginia  City,  and  inquired  if  they  wished  to  buy  any  cattle.  John 
Zeigler  said  he  would  look  at  the  cattle  first.  A  few  days  thereafter 
he  went  to  the  Cardelli  ranch,  and  from  thence,  in  company  with  ap- 
pellant, to  the  Cooney  ranch,  where  five  head  of  cattle  were  found  in  a 
barn.  A  ppellant  said  he  kept  them  in  the  barn  because  "he  was  afraid 
of  them  breaking  the  fence."  These  five  head  of  cattle — three  steers 
and  two  heifers — were  purchased  by  Zeigler  Bros.,  and  delivered  to 
them  by  appellant  at  their  slaughter-house,  on  American  flat,  on  the 
fifth  of  February.  Either  before  or  after  the  sale,  appellant  stated 
to  Zeigler  Bros,  that  he  did  not  want  his  brother  (Orlando)  to  know 
that  he  was  selling  any  cattle.     A  few  weeks  after  the  cattle  were 
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Slaughtered  he  said  to  Charles  Zeigler  that  he  wanted  a  sack  *'to  go 
out  to  the  slaughter-house  and  cut  the  brands  out  of  the  hides." 

March  1st,  Vail  Bros,  caused  a  notice  to  be  published  in  the  Daily 
Territorial  Enterprise,  at  Virginia  City,  offering  a  reward  for  the  arrest 
and  conviction  of  any  person  guilty  of  stealing  any  of  their  cattle. 
About  the  fifteenth  of  March,  Hugh  Vail,  having  received  information 
about  the  sale  of  the  cattle,  went  to  Virginia  City,  examined  the  hides 
taken  from  the  five  head  of  cattle,  and  identified  them  as  *'hides  of 
the  cattle"  which  Vail  Bros,  bought  from  Carlin.  He  testified  posi- 
tively, as  did  several  other  witnesses,  that  the  cattle  from  which  the 
hides  were  taken  belonged  to  Vail  Bros.  He  frankly  acknowledged, 
however,  that  he  had  no  means  of  identifying  them  ''except  by  th^ 
brands  and  ear-marks."  There  was  no  other  direct  proof  as  to  the 
loss  of  these  cattle  by  Vail  Bros.  There  was  testimony  to  the  effect 
that  men  engaged  in  the  cattle  business  could  always  identify  their 
cattle  ''by  the  brands  and  marks;"  that  "it  is  an  easy  matter  to  dis- 
tinguish the  Carlin  cattle  from  any  other  cattle  in  that  range ; "  that 
there  is  no  difficulty  in  distinguishing  the  Carlin  cattle  from  the  Car- 
delli  cattle  by  the  brands  and  ear-marks;  that  the  brand  of  the  Car- 
delli  Bros,  was  0.  C;  that  the  experience  of  men  who  have  for  many 
years  been  engaged  in  this  business  is  that  brands  of  the  same  let- 
ters, owned  by  different  persons,  are  not  "exactly  alike;"  that  the 
five  hides  examined  by  the  witnesses  belonged  to  cattle  formerly 
owned  by  John  Carlin;  that  Carlin  "jilways  vented  his  cattle  when 
sold,"  except  when  sold  to  be  slaughtered;  that  the  branding-iron  in 
the  possession  of  Cardelli  Bros,  with  the  letters  J.  C.  was  different 
from  Carlin*8  brand;  that  the  Carlin  brand  is  a  "plain  J.  C,  with- 
out any  indentations  in  the  iron;"  that  the  Cardelli  brand  has  an 
indentation  stroke  on  top;  that  one  "has  the  letters  joined  together," 
and  the  other  "the  letters  are  separate;"  that  "it  is  easy  to  distinguish 
one  brand  from  the  other;"  that  appellant,  in  December,  1884,  sold 
four  steers  to  William  Hancock ;  that  one  of  these  was  butchered,  and 
the  other  three  were  alive  at  the  time  of  this  trial ;  that  the  living 
steers  were  by  John  B.  Vail  and  others  recognized  and  identified  by 
the  brands  and  marks  as  the  cattle  of  Vail  Bros. ;  that  the  age  of  the 
cattle  purchased  by  Zeigler  Bros,  was,  of  the  heifers,  about  two  years, 
and  of  the  steers  about  three  years.  This  is  substantially  the  testi- 
mony upon  the  part  of  the  prosecution. 

The  testimony  upon  the  part  of  the  defense  tended  to  show  that  in 
1881  the  Cardelli  Bros,  had  a  brand  made  with  the  letters  J.  C. ; 
that  in  June  of  that  year  appellant  and  his  brother,  Fancredi,  branded 
11  calves  (steers)  and  one  heifer,  and  turned  them  out  to  roam  at 
large  upon  the  public  lands:  that  these  cattle  had  been  seen  at  dif- 
ferent times;  that  appellant,  in  the  fall  of  1884,  made  public  search 
and  inquiry  for  these  cattle;  and  his  defense  was  that  the  cattle  sold 
to  Zeigler  and  Hancock  were  the  same  cattle  as  branded  by  him  and 
bis  brother  in  1881;  and  that  they  were  the  true  owners,  or,  at  least. 
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that  appellant  acted  in  good  faith,  believing  them  to  be  the  eatfcle  of 
Gardelli  Bros.  The  testimony  upon  the  part  of  the  defense  was  in 
conflict  with  the  testimony  of  the  prosecution  as  to  the  venting  of 
the  cattle,  when  sold,  by  Garlin ;  the  character  and  identity  of  brands 
and  marks ;  and  in  other  particulars. 

1 .  Is  this  testimony  sufficient  to  establish  the  corpus  delicti  ?  Ev- 
ery criminal  charge  necessarily  involves  two  distinct  propositions : 
(1)  That  a  criminal  act  has  been  committed;  (2)  that  the  guilt  of 
such  act  attaches  to  the  particular  person  charged  with  the  commis- 
sion of  the  offense.  In  cases  of  larceny  it  is,  of  course,  essential  for 
the  prosecution  to  prove  that  the  property  was  feloniously  taken  from 
the  person  named  in  the  indictment  as  the  owner.  ''It  must  appear 
that  the  goods  were  stolen  from  the  prosecutor;  and  if  he,  being  a 
witness,  cannot  swear  to  the  loss  of  the  articles  alleged  to  have  been 
stolen  from  him,  the  prisoner  must  be  acquitted. "    3  Greenl.  Ev.  §  161. 

In  what  manner  may  this  proof  be  made  ?  Must  it  always  be  di- 
rect and  positive?  Is  it  absolutely  essential,  in  all  cases,  that  the 
proof  of  the  corpus  delicti  should  be  established  independent  of  the 
other  elements  of  the  offense  ?  While  it  is  true  that  a  person  charged 
with  the  commission  of  a  criminal  offense  is  not  called  upon  to  an- 
swer the  charge  without  satisfactory  proof,  upon  the  part  of  the  pros- 
ecution, of  the  corpus  delicti,  yet  it  is  not  essential,  in  all  cases,  that 
there  should  be  any  direct  evidence  upon  this  point. 

In  addition  to  Greenleaf  on  Evidence,  above  quoted,  appellant 
cites  several  authorities  wiiere,  under  the  particular  state  of  the  tes- 
timony, it  has  been  held  that  circumstantial  evidence  of  the  offense 
could  not  be  accepted  ''as  satisfactory  in  law,  unless,  besides  this, 
there  is  direct  evidence  of  the  corpus  delicti."  Many  of  the  cases  are 
referred  to  in  a  note  to  section  1071,  1  Bish.  Crim.  Proc.  Some  of 
them  are  cases  like  People  v.  William's,  57  Cal.  108,  where  no  evi- 
dence of  any  kind  was  offered  upon  that  point.  Bishop,  after  citing 
the  cases  relied  upon  by  appellant,  concludes  the  section  by  saying : 

"If  we  look  at  the  matter  as  one  of  legal  principle,  we  can  hardly  fail 
to  be  convinced  that  while  the  corpus  delicti  is  a  part  of  the  case  which 
should  always  receive  careful  attention,  and  no  man  sJiould  be  convicted  un- 
til it  is  in  some  way  made  clear  that  a  crime  has  been  committed,  yet  there  can 
be  no  one  kind  of  evidence  to  be  always  demanded  in  proof  of  this  fact  any 
more  than  any  other.  If  the  defendant  should  not  be  convicted  when  there 
has  been  no  crime,  so  equally  should  he  not  be  when  he  has  not  committed 
the  crime,  though  somebody  has;  the  one  proposition  is  as  important  to  be 
maintained  as  the  other,  yet  neither  should  be  put  forward  to  exclude  evi- 
dence which  in  reason  ought  to  be  convincing  to  the  understanding  of  the 
jury." 

In  State  v.  Keeler  the  court  said : 

"Now,  the  rule  should  be  adhered  to,  with  the  utmost  and  strictest  tenac- 
ity, that  the  facts  forming  the  basis  of  the  offense,  or  corpus  delicti,  must 
be  proved  either  by  direct  testimony,  or  by  presumptive  evidence  of  the  most 
cogent  or  irresistible  kind.  In  one  of  these  metliods  the  essential  fact  or 
facts  must  be  established  beyond  a  reasonable  doubt.     But  if  thus  estab- 
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lisbed,  or  if  the  jury  am  be  and  are  satisfied  of  such  facts  beyond  this  reason- 
able doubt,  it  matters  not  whether  they  are  conducted  to  this  result  by  direct 
or  presumptive  evidence.  In  other  words,  while  the  proof  should  be  clear 
and  distinct,  it  is  not  necessary  that  it  should  be  direct  and  positive;  for 
while  that  which  is  direct  might  be  more  satisfactory,— less  liable  to  deceive 
and  mislead,— this  goes  to  its  weight  or  effect,  and  by  no  means  establishes 
that  in  no  other  way  can  the  essential  facts  be  shown  with  the  requisite 
distinctness  and  clearness.  *'     28  Iowa,  553. 

The  fact  that  the  corpus  delicti  may  be  established  by  circiimstan- 
tial  evidence  is  >Yell  settled.  3  Greenl.  Ev.  §§  30,  31;  Burrill,  Cir. 
Ev.  680,  734;  Wills,  Cir.  Ev.  201;  Reg.  v.  Burton,  Dears.  Cr.  Cas. 
282;  Hex  v.  Burdett,  4  Barn.  &  Aid.  122;  McCulloch  v.  State,  48 
Ind.  112;  Brown  v.  State,  1  Tex.  App.  156;  Roberts  v.  State,  61 
Ala.  401;  State  v.  Ah  Chuey,  14  Nev.  92;  'StaU  v.  Loveless,  17  Nev. 
427,  and  authorities  there  cited.  In  several  of  these  cases  convic- 
tions were  sustained  upon  testimony  of  the  corpus  delicti  which  was 
.  not  any  stronger,  or  more  satisfactory,  than  the  testimony  given  in 
this  case. 

The  general  principles  announced  by  Sir  William  Scott,  in  Evans 
V.  Evans,  2  Hagg.  310,  that  "if  you  have  a  criminal  fact  ascertained, 
you  may  then  take  presumptive  proof  to  show  who  did  it;"  and  Lord 
Hale's  remarks,  in  2  Hale,  P.  C.  290,  that  he  would  "never  convict 
any  person  for  the  stealing  goods  cujusdam  ignoti, — merely  because  he 
would  not  give  an  account  how  he  came  by  them, — unless  there  were 
due  proof  made  that  a  felony  was  committed  of  these  goods," — 
might  be  correct  in  all  cases  where  the  proof  of  the  crime  is  separa- 
ble from  the  proofs  which  furnish  a  clue  to  the  perpetrator  of  the 
crime;  *'but  the  general  principle  which  they  lay  down  must  be  taken 
with  considerable  limitation,  and,  in  order  to  treat  the  subject  with 
accuracy,  it  is  to  be  remarked  that  in  some  offenses  the  evidence  es- 
tablishing the  existence  of  the  crime  also  indicates  the  criminal,  while 
in  others  the  traces  or  effects  of  the  crime  are  visible,  leaving  the 
author  of  it  undetermined."     Best,  Pres.  §  201. 

Applying  the  principles  of  law  as  above  announced  to  the  facts  of 
this  case,  can  the  position  contended  for  by  appellant's  counsel  be 
maintained?  Was  there  no  evidence  for  the  jury  to  consider  and 
pass  upon?  It  is  true  that  there  was  no  direct  or  positive  evidence 
as  to  the  loss  of  the  cattle  by  Vail  Bros,  independent  of  the  fact  of 
their  identification  by  the  brands  and  marks  found  on  the  hides;  but 
we  have  shown  that  this  was  not  essential.  Was  there  any  testi* 
mony  as  to  the  loss  of  these  cattle  ? 

The  owners  of  a  few  head  of  stock,  kept  within  an  inclosure,  would 
be  likely  to  know  when  any  were  missing,  and  might  be  able  to  posi- 
tively swear  to  the  loss  of  their  cattle;  while  stock-owners,  with  large 
herds  of  cattle  roaming  over  extensive  ranges,  might  not  be  able  to 
swear  positively  how  many,  if  any,  were  lost,  until  all  were  gathered 
into  a  corral  and  counted.  Some  die,  others  stray  away,  and,  as  a 
^pneral  rule,  the  fact  that  any  are  stolen  can  only  be  established,  if 
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the  thief  is  not  caught  in  the  act  of  driving  them  away,  by  testimony 
of  similar  character  to  that  offered  in  this  case. 

It  would  be  difficult,  if  not  impossible,  in  many  cases,  to  establish 
the  identity,  ownership,  and  loss  of  cattle  in  a  more  direct  or  satis- 
factory manner  than  appears  from  the  testimony  in  the  record  of  this 
case.  If  the  hides  had  not  been  preserved  and  identified,  the  Vail 
Bros,  could  not  have  testified  to  the  loss  of  these  particular  cattle;  but 
with  this  prooif  of  identity,  taken  in  connection  with  the  other  facts,  is 
it  not  made  clear  to  the  ordinary  mind  that  proof  was  offered  of  the 
loss  of  the  five  head  of  cattle  ?  It  is  true  that  neither  juries  nor  courts 
should  presume  a  fact  without  proof.  There  must  be  some  evidence 
to  raise  a  presumption;  but  when  one  thing  is  established,  beyond  a 
reasonable  doubt,  wliich,  to  the  same  extent,  convinces  the  under- 
standing that  another  must  have  happened,  have  we  no  right  to  pre- 
sume it  did  happen  ?  With  the  identification  of  the  hides  having  the 
brands  and  marks  of  Carlin,  does  it  not  follow,  if  neither  Carlin  nor 
Vail  Bros,  had  sold  or  otherwise  disposed  of  them  to  other  parties, 
and  no  one  else  had  used  the  same  brand  and  marks,  that  these 
identical  cattle  must  have  been  taken  from  the  possession  of  Vail 
Bros.?     Was  there  not  ample  testimony  of  the  corpus  delicti? 

The  testimony  which  tended  to  show  that  these  cattle  did  not  be- 
long to  Cardelli,  or  his  brothers,  was,  in  our  opinion,  calculated  to 
strengthen  the  evidence  tending  to  show  that  they  belonged  to  the 
Vail  Bros.  Appellant  claimed  to  have  raised  these  particular  cattle, 
and  to  have  branded  them  with  the  letters  J.  G.  in  June,  1881,  when 
they  were  calves.  Was  this  testimony  true?  Was  this  not  a  ques- 
tion of  fact  for  the  jury  to  decide  ?  Was  it  not  the  duty  of  the  jury  in 
determining  this  question  to  consider  the  testimony  as  to  the  age  of 
the  cattle, — as  to  the  difference  of  the  branding-irons  used  by  the  re- 
spective parties, — in  connection  with  other  facts?  If  the  jury  dis- 
believed the  testimony  of  the  defense  upon  these  points,  would  it 
not  legitimately  tend  to  strengthen  the  evidence  of  identity  and  own- 
ership of  these  cattle  by  Vail  Bros.,  offered  upon  the  part  of  the  pros- 
ecution? Many  of  the  criminative  circumstances  tending  to  prove 
that  the  cattle  were  stolen  by  appellant  necessarily  tended  to  show 
that  they  were  the  property  of  Vail  Bros.  It  was  the  duty  of  the  jury 
to  consider  such  circumstances,  in  connection  with  the  fact  that  the 
hides  were  identified  by  the  marks  and  brands  as  having  been  taken 
from  cattle  owned  by  Vail  Bros. 

If  Vail  Bros,  had  counted  their  cattle  a  week  before  any  were  stolen, 
and  found  just  1,000  head  branded  J.  C,  and  a  week  thereafter  had 
again  gathered  them  in  and  found  but  995,  they  could  have  sworn 
positively  that  6  head  were  missing  at  the  time  of  the  second  count; 
but  they  could  not  have  sworn  whether  they  had  died,  strayed  awa^, 
or  been  stolen,  unless  the  bodies,  or  hides  taken  therefrom,  had  been 
found  and  identified.  There  are  many  ways  of  identifying  stock.  A 
milch  cow,  pet  calf,  work  oxen,  or  cattle  of  some  particular  brand. 
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might  be  readily  recognized  and  identified  by  their  color  or  general 
appearance;  but  large  herds  of  ordinary  cattle  could  not,  as  a  gen- 
eral rule,  be  identified  in  such  manner;  and  in  cases  of  this  kind  the 
proof  would  certainly  be  as  satisfactory  if  the  cattle  were  identified 
by  the  brands  and  marks.  The  object  in  branding  and  marking 
cattle,  as  was  well  stated  by  the  district  court  in  its  instructions, 
"*  *  *  is  for  the  purpose  of  identification ;  that  their  ownership 
may  be  known  and  distinguished  from  other  stock;  that  it  may  be 
known  to  whom  the  particular  cattle  belong."  That  stock  may  be 
identified  in  this  manner,  unless  prohibited  by  a  positive  statute,  is 
beyond  dispute.  Whether  the  testimony  offered  upon  this  point,  in 
any  given  case,  is  sufficient  to  convince  the  mind,  beyond  a  reasona- 
ble doubt,  as  to  the  ownership  of  the  property,  is  a  question  of  fact 
to  be  determined  by  the  jury. 

Hereafter,  all  controversies  upon  this  point  will  be  avoided;  for 
the  legislature,  since  the  offense  charged  against  appellant  was  com- 
mitted, recognizing  the  difficulty  that  cattle-men  in  this  state  might 
have  in  identifying  and  proving  ownership  of  their  stock,  and  for  the 
purpose  of  removing  all  doubts  as  to  the  admission  of  this  kind  of 
evidence,  passed  an  "Act  to  regulate  proceedings  in  certain  crimi- 
nal cases;"  which,  among  other  things,  provides  that,  "upon  the 
trial  of  any  public  offense  which  concerns  any  neat  cattle,  horse, 
mule,  or  other  animal  running  at  large  upon  any  range  in  this  state, 
the  brand  and  other  marks  upon  such  animal  shall  be  prima  facie 
evidence  of  ownership."    Gen.  St.  4561. 

2.  Section  9  of  the  "Act  to  regulate  marks  and  brands  of  stock," 
approved  February  27,  1873,  (Gen.  St.  757-767,)  provides  that  "jio 
mark,  brand,  or  counter-brand  shall  be  considered  as  lawful  if  not 
recorded  as  specified  in  this  act."  Neither  Carlin,  Vail  Bros.,  nor  ap- 
pellant had  their  marks  and  brands  recorded  as  required  by  this  act. 
Appellant  contends  that,  under  the  provisions  of  section  9,  the  use 
by  Vail  Bros,  of  the  marks  and  brands  in  question  was  unlawful; 
that  the  proof  of  their  ownership  of  the  cattle  by  such  marks  and 
brands  was  insufficient  to  establish  even  prima  facie  evidence  of 
ownership.  No  objection  was  made  in  the  court  below  to  the  ad- 
mission of  oral  testimony  to  prove  the  marks  and  brands  of  the  Vail 
Bros.,  and  the  only  question  in  relation  to  this  statute,  which  can  be 
reviewed  by  this  court,  is  whether  /or  not  the  court  erred  in  giving 
the  following  instruction : 

"Considerable  has  been  said  in  relation  to  the  brands  and  marks  of  Vail  Bros, 
not  being  recorded.  I  simply  state  that  that  is  immaterial  in  this  case.  That 
question  is  out  of  the  case  entirely,  for  the  reason  that  the  object  of  the  law 
in  requiring  ciittle-men  to  record  their  brands  is  simply  to  give  notice  to  other 
persons.  If  a  person  feloniously  takes  cattle,  it  is  wholly  immaterial  whether 
the  brands  are  recorded  or  not." 

We  are  of  opinion  that  the  act  referred  to  has  no  application  to  the 
facts  of  this  case.     The  testimony  was  clear  and  positive  that  Car- 
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lin  had,  for  years  prior  to  the  sale  of  bis  cattle  to  Vail  Bros.,  ased  the 
marks  and  brands  in  question.  If  it  should  be  conceded  that,  under 
the  provisions  of  section  9,  it  was  unlawful  for  Garlin  or  the  Yail 
Bros,  to  use  these  marks  and  brands  without  having  them  recorded, 
still  the  fact  remains  that  they  did  use  them;  and  there  is  no  provis- 
ion in  the  statute  which  prohibits  them,  in  a  case  like  this,  from  iden- 
tifying their  cattle  by  such  marks  and  brands,  and  having  such  iden- 
tity considered  as  testimony  tending  to  prove  their  ownership. 

The  authorities  cited  by  appellant  from  Texas  must  be  construed 
with  special  reference  to  tbe  statute  of  that  state,  which  provides  that 
"no  brands,  except  such  as  are  recorded  by  the  officers  named  in  this 
act,  shall  be  recognized  in  law  as  any  evidence  of  ownership  of  the 
cattle,  horses,  or  mules  upon  which  the  same  may  be  used."  1  Pasch. 
Dig.  art.  4G59.  Under  this  provision,  the  courts  of  that  state  have  de- 
cided that  oral  testimony  of  the  brands  was  not  permissible  as  evidence 
of  ownership;  but  was  admissible,  in  connection  with  other  evidence, 
for  the  purpose  of  identifying  the  cattle.  Hut  to  v.  State,  7  Tex.  App. 
47,  and  authorities  there  cited.  It  has  also  been  held  in  that  state, 
notwithstanding  the  provisions  of  the  statute  requiring  the  marks  as 
well  as  the  brands  to  be  recorded,  that  the  unrecorded  marks  were 
competent  evidence  to  prove  the  ownership  of  animals  alleged  to  have 
been  stolen,  because  the  prohibition  in  the  section  we  have  quoted  is 
confined  to  brands  alone.  Johnson  v.  State,  1  Tex.  App.  345.  These 
authorities,  instead  of  being  opposed  to  the  views  we  have  expressed, 
fully  sustain  the  conclusion  we  have  reached,  that  the  statute  of 
1873  has  no  application  to  this.  case.  See,  also,  Dixon  v.  State,  19 
T^x.  134;  Poage  v.  State,  43  Tex.  455;  Kelly  v.  State,  1  Tex.  App. 
634 ;  State  v.  King,  84  N.  C.  737. 

Suppose  the  court  did  err  in  stating  that  the  object  of  the  statute, 
in  requiring  cattle-mento  record  their  marks  and  brands,  is  simply 
to  give  notice  to  other  persons,  how  could  such  an  error,  upon  an  im- 
material point,  prejudice  appellant?  The  court  correctly  stated  one 
of  the  objects  which  the  legislature  had  in  view  in  passing  the  stat- 
ute; but  it  need  not  have  stated  any  of  the  objects  of  the  law.  If 
the  statute  was  inapplicable,  the  court  was  not.  called  upon  to  con- 
strue it.  It  may,  therefore,  and  it  will,  be  admitted  that  in  civil 
cases,  between  stock-owners  having  the  same  brands  and  marks, 
where  one  party  has  his  brands  and  marks  recorded,  and  the  other 
not,  or  in  other  civil  cases  requiring  a  construction  of  the  entire  stat- 
ute, it  might  be  a  material  error  for  the  court  to  limit  the  objects  of 
the  statute  to  the  one  stated  in  the  instruction;  but  in  the  case  at 
bar  it  was  wholly  immaterial.  The  only  purpose  and  effect  of  the 
instruction  was  to  call  the  attention  of  the  jury  to  the  fact  that  the 
statute  in  question  had  no  application,  and  that  the  question  whether 
Yail  Bros,  had  their  brands  and  marks  recorded  was  immaterial  in 
this  case.  To  this  extent  the  instruction  was  correct.  The  fact  that 
the  reason  given  for  the  conclusion  reached  was  incorrect  was  a 
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barmleBS  and  immaterial  error,  which  could  not  possibly  have  mis- 
led the  jury,  or  in  any  manner  prejudiced  appellant. 

3.  It  is  next  claimed  that  the  court  erred  in  giving  this  instruction: 
"There  is  another  question.    Tlie  Vail  Bros,  have  not  demanded  of  Mr. 

Hancock  the  cattle  sold  by  defeftdant  to  him,  and  they  have  not  demanded 
of  Zeigler  Bros,  payment  for  the  cuttle  sold  by  defendant  to  them.  These 
are  niattera  resting  entirely  with  the  Vail  Bros.,  as  it  is  their  own  business, 
and  does  not  aflwct  the  case  at  all.  They  are  claims  optional  with  them 
whether  they  will  enforce  or  waive." 

There  is  no  valid  objection  to  this  instruction.  It  stated  the  law 
correctly.  Neither  the  guilt  nor  innocence  of  the  defendant,  the  own- 
ership of  the  cattle,  or  credibility  of  the  witnesses,  depended  in  any 
manner  upon  the  question  whether  Vail  Bros,  had  demanded  pay- 
ment or  possession  of  the  cattle  from  the  persons  who  had  innocently 
purchased  and  paid  for  them  from  the  defendant. 

4.  The  court  did  not  err  in  refusing  to  give  the  instructions  A,  B, 
and  C,  requested  by  appellant,  as  it  had,  of  its  own  motion,  given  clear, 
concise,  comprehensive,  and  correct  instructions,  covering  all  the 
points  embodied  therein. 

The  judgment  of  the  district  court  is  affirmed. 


(19  Nev.  331)  ^  -n. 

Robinson  v,  Benson, 
Filed  April  3, 1886. 

1.  New  TaiAii— Trial  by  Court— Motion— Time  op  Notice. 

In  a  case  tried  without  a  jurv,  the  decision  of  the  court  is  distinct  from  the 
findings,  and  the  time  within  which  notice  of  intention  to  move  for  a  new  trial 
must  be  given  begins  to  run  from  the  announcement  of  the  judgment. 
3.  Same— Disposition  of  Motion  not  Made  within  Proper  Time. 

Where  the  statement  on  motion  for  a  new  trial  has  not  been  served  or  filed 
within  the  time  required  by  statute,  or  within  the  time  specified  by  stipula- 
tion, it  must  be  disregarded. 
3.  Same— STATEBffENT  on  Motion  for  New  Trial  not  Efpeotivb  as  Statement 
ON  Appeal. 

A  statement  which  has  been  prepared  exclusively  as  a  statement  on  motion 
for  a  new  trial,  cannot  be  considered  as  a  statement  on  appeal  from  the  judg- 
ment. 

Appeal  from  judgment  of  Sixth  district  court,  Eureka  county,  en- 
tered in  favor  of  the  defendant. 
H.  K.  Mitchell,  for  appellant. 
Baker  d  Wines,  for  respondent. 

Hawley,  J.  This  cause  was  tried  before  the  court. without  a  jury. 
The  opinion  of  the  court  ordering  judgment  in  favor  of  defendant, 
Benson,  was  filed  April  11,  1885.  Notice  of  the  filing  of  the  opinion 
was  served  upon  plaintiff's  attorney  the  same  day.  On  the  eight- 
eenth of  April  plaintiff  served  and  filed  notice  of  motion  for  a  now. 
trial.  On  the  same  day  a  stipulation  was  filed  giving  plaintiff  10 
days  after  the  statutory  time  to  file  and  serve  his  statement  on  mo- 
tion for  new  trial.     On  the  eight  of  May  the  court  filed  its  findings 
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•f  fact  and  conclusionB  of  law,  and  the  judgment  in  favor  of  ^^defend- 
ant was  thereupon  regularly  entered.  No  written  notice  of  the  find- 
ings was  given  to  plaintiff's  attorney.  Thereafter,  on  the  eighteenth 
of  May,  1885,  plaintiff  served  and  filed  another  notice  of  motion  for 
a  new  trial,  and  on  the  same  day  served  'and  filed  a  statement  on  mo- 
tion for  a  new  trial.  This  appeal  is  taken  from  the  judgment,  and 
from  an  order  of  the  district  court  denying  a  new  trial. 

Was  the  statement  on  motion  for  a  new  trial  filed  and  served 
within  the  time  required  by  statute?  In  Elder y.  Frevert  it  was  held 
that  the  decision  of  the  court  was  distinct  from  the  findings,  and  that 
the  time  within  which  notice  of  intention  to  move  for  a  new  trial 
must  be  given  begins  to  run  from  the  announcement  of  the  judgment. 
18  Nev.  283,  and  3  Pac.  Eep.  237.  The  second  notice  of  motion  for 
a  new  trial  Was  not  given  "within  ten  days  after  receiving  written  no- 
tice of  the  rendering  of  the  decision  of  the  judge,"  (Pr.  Act,  §  197; 
Gen.  St.  3219;)  hence  no  rights  whatever  were  acquired  thereby. 
It  therefore  follows  that  the  statement  on  motion  for  a  new  trial,  not 
having  been  served  or  filed  within  the  time  required  by  statute,  or 
within  the  time  specified  in  the  stipulation,  must  be  disregarded. 

Defendant,  having  made  this  objection  at  the  time  of  proposing 
amendments  to  the  statement,  did  not  waive  his  right  to  make  the 
same  objection  in  this  court.  Hayne,  New  Trial,  §  146,  p.  409. 
The  statement,  having  been  prepared  exclusively  as  a  statement  on 
motion  for  a  new  trial,  cannot  be  considered  as  a  statement  on  appeal- 
from  the  judgment.  Williams  v.  Rice,  13  Nev.  234;  Nesbitt  i.Chii- 
holm,  16  Nev.  40. 

There  is  no  error  in  the  judp;ment  roll. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  KANSAS. 


^^  ^"'- ""'  Winn  v.  Abeles. 

Filed  April  9,  1886. 

1.  Easement— Building  beyond  Line — Adverse  Possessiow. 

Where  the  owner  of  a  city  lot  undertakea  to  erect  a  buildine  upon  hh  own 
ground,  but,  by  inadvertence  and  ignorance  of  the  true  line  .of  his  lot,  places 
a  portion  of  the  wall  four  inches  over  the  dividing  line  and  upon  the  adjoin- 
i;i^  lot,  but  with  no  intention  then  or  afterwards  to  claim  any  portion  of  such 
adjoining  lot  as  his  own,  and  the  adjoining  lot-owner  had  no  knowledge  of 
such  encroachment,  the  .possession  thus  taken  will  not  be  adverse. 

».  Same— Right  to  Lateral  Support  of  Soil. 

While  an  owner  is  entitled  to  claim  that  his  land  shall  have  lateral  support  of 
the  soil  of  the  adjoining  land,  this  right  is  limited  to  the  soil  in  its  natural  con- 
dition, and  does  not  include  anything  which  may  be  placed  thereon  which 
sensibly  increases  the  burden. 

8.  Same— Right  to  Excavate  Soil. 

The  fact  that  a  land-owner  has  erected  a  building  upon  the  verge  of  his  lot 
will  not  preclude  an  adjacent  lot-owner  from  excavating  to  the  usual  depth, 
and  to  the  extreme  limits  of  his  lot,  preparatory  to  the  erection  of  a  building 
thereon,  nor  make  him  liable  for  any  damage  thereby  occasioned  to  his  neigh- 
bor's building,  providing  the  excavation  is  made  with  reasonable  skill  and 
caution,  and  with  no  improper  motive. 

Error  from  Leavenworth  county. 
l^hiomas  P.  Fenlon,  for  plaintiflf  in  error. 
Lucien  Baker,  for  defendant  in  error. 

Johnston,  J.  Simon  Abeles  leased  to  T.  H.  Winn  lot  9,  in  block 
49,  in  the  city  of  Leavenworth,  upon  which  there  was  a  one-story 
brick  building,  for  the  term  of  two  years,  commencing  August  1, 1881. 
Winn  took  possession  at  once,  and  used  the  building  as  a  dry-goods 
and  notion  store,  and  occupied  it  for  that  purpose  until  the  building 
fell  on  April  4,  1883.  The  falling  of  the  building  injured  his  stock 
to  some  extent,  and  made  it  necessary  to  remove  the  same  to  another 
location.  Winn  thereupon  brought  suit  against  Abeles,  charging  that 
he  wrongfully  and  negligently  permitted  and  caused  the  soil  to  be  ex- 
cavated and  moved  from  the  west  side  of  lot  9,  without  leaving  suffi- 
cient support  to  the  building,  thereby  causing  its  fall,  in  consequence 
of  which  he  alleged  he  was  damaged  to  the  extent  of  $2,801.50,  for 
which  he  asked  judgment.  The  answer  of  the  defendant  was  a  gen- 
eral denial.  At  the  trial  it  was  shown  that  the  lot  adjoining  on  the 
west,  which  was  known  as  lot  10,  was  owned  by  one  John  F.  Colyer, 
by  whom  it  had  been  owned  since  1863.  He  had  erected  a  brick 
building  on  the  lot  in  1864,  which  remained  there  until  January,  1883, 
when  he  removed  it,  preparatory  to  the  erection  of  a  large  new  build- 
ing. The  building  upon  lot  9  in  which  the  plaintiflf  was  doing  busi- 
ness was  erected  about  1865,  and  had  been  placed  from  two  to  four 
inches  over  upon  lot  No.  10,  but  the  fact  that  it  extended  beyond  the 
west  line  of  lot  9  was  not  discovered  or  known  until  about  the  time 
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that  the  building  fell.  In  Febraary,  1883,  Colyer  began  an  excava- 
tion on  his  lot  for  the  building  he  proposed  to  erect,  digging  the  full 
width  of  the  lot,  and  to  the  depth  of  seven  feet.  Soon  afterwards 
Abeles  became  apprehensive  that  the  excavation  would  injure  his 
biiildinp;,  and  so  notified  Colyer;  but,  notwithstanding  this,  Colyer 
continued  to  excavate  up  to  the  east  line  of  his  lot.  On  March  14, 
1883,  Abeles  entered  into  a  contract  with  Colyer  by  which  it  was 
agreed  that  a  party-wall  should  be  constructed  upon  the  dividing  line 
between  lots  9  and  10,  which  provided  at  length  for  the  manner  in 
which  it  should  be  done,  and  how  the  expense  should  be  apportioned; 
and  it  contained  a  provision  looking  to  the  protection  of  the  west  wall 
of  Abeles*  building.  Testimony  was  offered  tending  to  show  that 
when  Abeles  observed  thai  his  west  wall  was  endangered  by  the  action 
of  Colyer,  he  proposed  to  Winn  to  protect  him,  as  well  as  the  build- 
ing, by  the  erection  of  a  temporary  wall,  and  that,  although  the  plain- 
tiff knew  of  the  danger  occasioned  by  the  excavation,  he  refused  to 
permit  Abeles  to  thus  protect  the  building.  Under  the  agreement, 
the  excavation  was  begun  for  the  purpose  of  putting  in  a  party-wall, 
and  some  supports  were  put  under  the  west  wall  of  Abeles*  building; 
but  because  they  were  insdflScient,  or  by-reason  of  an  unusually  strong 
wind,  or  for  some  other  reason,  the  wall  fell.  The  jury  made  special 
findings  upon  questions  that  were  submitted,  and  also  found  generally 
in  favor  of  the  defendant.  Complaint  is  made  of  the  instructions; 
and  counsel  for  plaintiff  says  that  the  question  presented  for  review 
is  whether  the  defendant  had  any  right  to  permit  the  excavation  to 
be  made,  or  to  enter  into  a  contract  for  the  construction  of  a  party- 
wall  during  the  term  of  the  plaintiff's  lease. 

Under  the  lease,  the  plaintiff  was,  of  course,  entitled  to  the  quiet 
enjoyment  of  the  leased  premises,  without  unnecessary  interference 
from  the  defendant;  but  if  an  emergency  arose  during  the  term  of 
the  lease  which  made  it  necessary  that  something  should  be  .done  to 
preserve  the  building  from  destruction  or  material  damage,  and  which 
did  not  occur  through  the  fault  of  the  landlord,  he  would  have  a  right 
to  do  whatever  was  reasonably  necessary  to  preserve  it  from  destruc- 
tion or  injury.  This  was  the  ruling  of  the  trial  court,  and  it  is  not 
combated  by  the  plaintiff.  He  contends,  however,  that  no  cause 
which  would  justify  the  interference  of  the  defendant  had  arisen. 
His  claim  is  that  the  building  having  stood  over  upon  lot  10  for 
more  than  15  years,  the  title  to  that  part  occupied  by  the  building, 
by  virtue  of  the  statute  of  limitations,  vested  in  Abeles;  and  there- 
fore Colyer  had  no  right  to  excavate  under  the  wall  beyond  the  limit  of 
lot  10,  and  that  Abeles  had  no  right  to  apprehend  an  encroachment, 
or  to  consent  to  an  interference  with  the  wall  as  it  stood.  The  court 
below  proceeded  upon  the  theory  that  Colyer  owned  and  bad  the  right 
to  use  all  of  lot  10,  and  the  question  therefore  arises  whether  the  oc- 
cupancy of  a  portion  of  the  adjoining  lot  by  the  building  is  such  a 
possession  as  would  ripen  into  a  title  in  favor  of  Abeles.     Undoubt- 
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edly  the  strip  had  been  occupied  by  the  Abeles  building  for  more  than 
15  years ;  but  possession  alone  is  not  sufficient  to  confer  title.  The 
holding  must  be  hostile  and  adverse  as  against  the  true  owner.  There 
must,  in  addition  to  actual  possession,  be  an  intention  of  the  party 
in  possession  to  claim  the  land  as  his  own.  The  occupancy  of  Abeles 
was  not  taken  under  color  or  claim  of  title,  nor  was  there  any  pur- 
pose to  oust  or  dispossess  Colyer.  The  undisputed  facts  show  that 
Abeles  had  no  knowledge  that  his  building  extended  beyond  the 
boundary  line  of  his  lot  until  about  the  time  that  this  controversy  arose. 
He  supposed  his  building  rested  entirely  upon  lot  9,  and  made  no 
claim  to  any  portion  of  the  adjoining  lotj  and  he  is  here  now  assert- 
ing that  he  does  not  own  or  claim  the  narrow  strip  of  lot  10  upon 
which  his  wall  had  inadvertently  been  placed.  Colyer  was  equally 
ignorant  that  the  building  of  Abeles  extended  beyond  the  dividing 
line  of  the  lots.  No  survey  had  been  made,  and  it  does  not  appear 
that  there  was  any  agreement  that  the  line  to  which  the  wall  ex- 
tended should  be  taken  as  the  true  line.  It  will  thus  be  seen  that 
there  was  no  adverse  possession.  One  of  the  essential  requisites  to 
obtaining  title  through  the  statute  of  limitations  was  wanting,  viz., 
the  intention  of  Abeles  to  claim  th'e  land  exclusively  and  as  his  own. 

"Mere  occupation  by  inadvertence  or  mistake,  without  imy  intcn'- 
tion  to  claim  title,  may  not  be  a  disseizin ;  as  where  a  fence  is  er- 
roneously erected  not  on  the  dividing  line."  Abbott  v.  Abbott,  5rl  Me. 
675.  In  St.  Louis  University  v.  McCane^  28  Mo.  481,  an  alleged  en- 
croachment beyond  the  boundary  line  was  under  consideration,  and 
the  court  held  that  if  the  party  erected  an  improvement  accidentally 
upon  the  land  of  another,  through  mistake  or  ignorance  of  the  correct 
line  dividing  the  tracts,  and  without  intending  to  claim  beyond  the 
true  line,  the  occupation  thus  taken,  and  the  possession  which  fol- 
lowed, did  not  work  a  disseizin.  In  Hitchings  v.  Morrisony  72  Me. 
331,  a  case  where  a  party  claimed  title  to  a  strip  upon  an  adjoining 
lot  upon  the  basis  of  adverse  possession,  it  was  held  t&at  if  the  occu- 
pation was  not  accompanied  by  a  claim  of  title  in  fact,  but  was  merely 
inadvertence  or  mistake  as  to  the  extent  of  his  line,  without  intention 
to  claim  title  to  the  extent  of  his  occupation,  but  only  to  the  bounds 
described  in  his  deed,  then  it  was  not  adverse,  and  would  not  give 
title.  In  Howard  v.  Reedy,  29  6a.  152,  it  was  held  that  a  posses- 
sion originating  in  and  continuing  under  a  mistake  or  misapprehen- 
sion as  to  the  true  lines  dividing  two  lots  of  land  will  not  ripen  into 
statutory  title.  The  current  of  the  authorities  runs  in  the  same  line. 
Bicker  v.  Hibbard,  73  Me.  105;  Brown  v.  Cockerell,  33  Ala.  38; 
Enfield  v.  Day,  7  N.  H.  457 ;  Riley  v.  Grijfin,  16  Ga.  141;  Brown  v. 
Gay.  3  M^.  126;  Walbriinn  v.  Ballen,  68  Mo.  164;  Sedg.  &  W.  Trial 
of  Title  to  Land,  §§  759,  760;  Tieddman,  Real  Prop.  §  699. 

Counsel  for  plaintiff  insists,  if  the  occupancy  continued  during  the 
statutory  period,  it  will  constitute  an  adverse  holding,  even  if  the 
building  was  extended  over  the  boundary  line  through  a  mistake,  and 
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?iteB  French  v.  Pearce,  8  Conn.  439,  and  some  other  authorities,  to 
sustain  his  position.  The  authorities  which  he  cites  do  not  go  to  the 
extent  claimed.  It  is  evident  from  the  foregoing  authorities  that,  in 
a  question  of  boundaries,  possession  does  not  count  for  as  much  as 
where  the  whole  tract  is  held  adversely  against  a  claimant.  The  au- 
thorities which  he  cites  only  go  to  the  extent  of  holding  that  property 
occupied  by  a  mistake,  and  which  is  claimed  by  the  occupant  as  his 
own,  will  constitute  an  adverse  possession.  None  of  them  hold  that 
the  intention  to  appropriate  the  property  occupied  as  that  of  the  oc- 
cupant can  be  dispensed  with.  In  French  Y.Pearce,  supra,  so  much 
relied  on  by  counsel,  it  was  expressly  held  that  the  intention  of  the 
possessor  claiming  adversely  is  an  essential  ingredient,  and  that  the 
person  entering  upon  the  laud  under  a  mistake  must  actually  hold  it 
as  his  own.  The  same  court,  at  a  later  day,  in  passing  upon  a  case 
where  a  division  fence  between  the  lands  of  A.  and  B.  was  a  stone 
wall  three  feet  wide,  set  wholly  on  the  land  of  A.,  and  B.  had  for  more 
than  15  years  held  exclusive  possession  of  his  own  land  up  to  the 
wall,  treating  the  center  of  the  wall  as  the  dividing  line,  and  believ- 
ing it  to  be  so,  but  with  no  knowledge  of  such  claim  on  the  part  of 
A.,  and  with  no  other  possession  of  the  ground  covered  by  the  wall, 
held  that  there  was  not  a  sufficient  adverse  possession  to  vest  in  B.  a 
title  to  the  center  of  the  wall.  Huntington  v.  Whaley,  29  Conn.  391. 
It  follows  from  these  authorities,  and  the  undisputed  testimony,  that 
the  accidental  and  inadvertent  encroachment  upon  the  four-inch  strip 
of  Colyer's  lot  will  not  constitute  an  adverse  possession. 

It  is  further  urged  in  behalf  of  the  plaintiff  that  the  Abeles  build- 
ing having  stood  for  20  years  or  more  upon  the  land  of  another  gave 
its  owner  a  prescriptive  right  in  such  land  for  the  support  of  his 
building.  The  old  rule  respecting  ancient  buildings  invoked  by  the 
plaintiff,  and  which  is  said  to  be  in  analogy  to  the  rule  as  to  ancient 
lights,  is  a  doptrine  unsuited  to  the  condition  of  things  existing  in 
this  country,  and  which  it  has  been  decided  cannot  be  recognized  or 
made  applicable  here.  Lapere  v.  Luckey,  23  Kan.  534 ;  Hieatt  v. 
Morris,  10  Ohio  St.  523;  Wood,  Nuis.  §  200.  Much  of  the  argument 
made  in  support  of  the  claim  that  Colyer  had  no  right  to  excavate  to 
the  extreme  limits  of  his  lot  is  based  upon  the  theory  that  the  west 
wall  of  the  Abeles  building  was  a  party-wall,  which  it  appears  was 
not  the  fact.  The  wall  was  entirely  separate  and  independent  of  any 
other  structure  on  lot  10,  and  the  owner  of  that  lot  had  never  owned 
lot  9,  or  contributed  towards  the  construction  of  the  wall,  nor  had 
either  of  the  parties  ever  treated  or  regarded  it  as  a  party-wall.  It 
was  built  upon  the  surface,  did  not  extend  the  full  length  of  the  lots, 
and  had  none  of  the  characteristics  of  a  party- wall;  and  the  rules  re- 
lating to  party- walls  do  not,  therefore,  apply. 

Colyer  was  the  absolute  owner  of  all  of  lot  10,  and  had  entire  do- 
minion over  the  same,  both  above  and  below  the  surface,  limited  only 
by  the  rule  that  he  should  so  use  it  as  not  to  injure  the  property  or 
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impair  the  existing  rights  of  others.  It  is  insisted  that  the  rule  last 
mentioned'  gave  Abeles  the  right  to  the  sapport  of  the  soil  of  lot  10 
for  his  wall,  a  support  which  could  not  be  disturbed  by  excavations. 
This  contention  is  certainly  not  sound.  Abeles  was  entitled  to  the 
lateral  support  of  the  soil  of  the  adjoining  lot.  But  this  right  did 
not  extend  to  the  support  of  the  buildings  which  he  might  have  placed 
on  his  lot.  The  right  extends  only  to  the  soil,  and  does  not  include 
anything  placed  thereon  which  sensibly  increases  the  pressure.  A 
person  cannot  be  deprived  of  the  use  of  his  land  for  ordinary  and 
legal  purposes  by  reason  of  the  fact  that  an  adjoining  land-owner 
may,  before  that  time,  have  erected  a  structure  upon  his  land.  It 
has  been  held  that  a  man  who  builds  a  house  adjoining  his  neighbor's 
land  should  foresee  the  probable  use  by  his  neighbor  of  the  adjoining 
land,  and  by  an  agreement,  or  by  a  different  arrangement  of  his 
house,  secure  himself  against  future  interruption  and  inconvenience. 
Thurston  v.  Hancock^  12  Mass.  220.  The  reason  for  the  rule  has 
been  stated  to  be  "that  if  one  land-owner  sees  fit  to  erect  a  house  at 
the  confines  of  his  own  land,  it  is  his  own  folly,  and  he  cannot,  by 
being  prior  in  point  of  time,  prevent  his  neighbor  from  building  there 
also;  and  the  only  restriction  imposed  upon  the  adjacent  owner  is 
that  he  must  not  negligently  or  carelessly  excavate  upon  his  own 
land;  but  if  he  proceeds  with  ordinary  care,  he  will  be  excused  from 
liability,  no  matter  how  great  the  damage  of  his  neighbor's  buildings." 
Wood,  Nuis.  §  185. 

It  seems  to  be  well  settled  by  the  authorities  that  where  an  exca- 
vation is  made  by  a  lot-owner  for  an  ordinary  and  proper  purpose, 
which  does  not  extend  beyond  the  limits  of  his  own  land,  and  which 
is  not  done  unskillfully,  negligently,  or  with  improper  motives,  that 
an  injury  occasioned  to  the  building  upon  the  adjoining  lot  is  damnum 
absque  injuria.  City  of  Quincy  v.  Jones,  76  111.  231;  Charless  v. 
Rankin,  22  Mo.  566;  Panton  v.  Holland,  17  Johns.  92;  Shrieve  v. 
Stokes,  8  B.  Mon.  453;  Railroad  Co.  v.  Reaney,  42  Md.  117;  Rock' 
wood  V.  Wilson,  11  Cush.  221;  McGuire  v.  Grant,  25  N.  J.  Law,  356; 
Radclifs  ExWs  v.  Mayor,  etc.,  4  N.  Y.  195 ;  Foley  v.  Wyeth,  2  Allen, 
131;  Washb.  Easem.  521;  1  Suth.  Dam.  3.  There  are  nuinerous 
other  authorities  which  go  to  the  same  extent,  many  of  which  are 
referred  to  in  those  that  have  been  cited,  and  it  is  universally  held 
in  all  that,  in  cases  like  the  present  one,  only  reasonable  care  and 
diligence  is  required  of  the  party  making  the  excavation.  Where 
there  is  a  building  upon  the  adjoining  lot  which  may  be  injured  by 
the  excavation,  it  would  ordinarily  be  the  duty  of  the  party  to  give 
the  owner  of  such  building  sufiicient  notice,  so  that  he  might  adopt 
means  for  its  protection.  Here  the  excavation  was  made  for  a  proper 
purpose,  and  not  to  an  unusual  depth;  and  whether  it  was  done  with 
ordinary  care  and  diligence  has  been  submitted  to  the  jury,  and  re- 
solved in  favor  of  the  defendant.  Both  Winn  and  Abeles  had  ample 
notice  that  the  eitcavation  was  to  be  made;  and  it  may  be  remarked 
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that  the  jury  found  that,  about  the  time  the  excavation  was  begun, 
Abeles  proposed  to  Winn  to  put  in  a  temporary  wall  that  'would  pre- 
vent any  damages  in  case  the  west  wall  of  the  building  should  fall, 
and  that  Winn  refused  to  give  his  consent.  He  is  therefore  in  no 
position  to  complain,  and  neither  of  the  positions  which  he  has  ad- 
vanced in  argument  can  be  sustained. 

It  is  finally  urged  that  the  court  erred  in  permitting  Abeles  to  tes- 
tify that  he  acted  under  the  advice  of  E.  T.  Garr,  who  was  an  archi- 
tect, in  the  steps  taken  to  protect  his  building.  The  jury  specially 
found  that  Mr.  Carr  was  a  skillful  and  competent  architect,  and  also 
that  the  wall  which  was  the  subject  of  agreement  between  Abeles  and 
Colyer  was  reasonably  necessary  for  the  protection  of  the  building 
occupied  by  Winn.  In  determining  what  action  be  should  take  to 
protect  the  building  it  was  proper  for  Abeles  to  consult  a  practical 
and  skillful  man  who  had  had  experience  in  such  matters,  and  to  re- 
gard his  advice  in  the  means  employed  to  accomplish  his  purpose. 
The  testimony  complained  of  was  therefore  competent  to  prove  that 
he  acted  with  reasonable  caution,  and  with  good  faith  in  the  steps 
taken  by  him. 

We  think  there  should  be  an  affirmance  of  the  judgment  rendered 
by  the  district  court. 

(All  the  justices  concurring.) 


(35  Kan.  162) 

Morgan  r.  Field, 
Filed  April  9.  1886. 

1.  Triaii— Jury  Trial— Foreclosure  op  Mortgage— Action  on  Notb. 

A  jury  trial  cannot  be  demanded  as  a  matter  of  right  in  an  action  to  recover 
upon  a  promissory  note,  and  to  foreclose  a  mortgage  executed  to  secure  the 
same,  where  the  pleadings  admit  the  ri.^ht  to  recover  the  amount  claimed  to 
be  due  upon  the  note,  and  nothing  is  left  in  controversy  but  the  right  to  fore- 
close the  mortgage,  and  to  Bubject  the  property  mortgaged  to  the  payment 
of  the  amount  admitted  to  be  due. 

d.  Mortgage- Foreclosure— EquiTABLE  Titlb. 

Where  the  mere  nominal  and  legal  title  to  a  tract  of  land  is  conveyed  with- 
out consideration,  and  with  the  intention  and  understanding  that  the  real 
title  and  interest  thereto  shall  remain  in  the  grantor,  who,  for  a  period  of 
more  than  eight  years  thereafter,  and  until  his  death,  continued  in  possession 
and  cultivated  and  treated  it  as  his  own,  paying  the  taxes  and  making  valua- 
ble and  lasting  improvements  thereon,  and  the  grantee,  although  living  in  the 
immediate  vicinity,  made  no  claim  to  the  possession  of  the  land,  or  to  the 
rents  and  profits  of  the  same,  and  did  not  pretend  to  own  or.  to  exercise  any 
supervision  Or  control  over  it  until  after  the  death  of  the  grantor,  held,  that 
the  full  equitable  title  to  the  land  was  in  the  grantor  at  the  time  of  his  death, 
and  that  the  same  may  be  sold  to  satisfy  a  mortgage  previously  given  thereon 
by  such  grantor. 

Error  from  Saline  county. 

Action  by  Lyman  Field  against  Thomas  Iliordan,aB  administrator 
of  the  estate  of  Dennis  Morgan,  deceased,  to  recover  upon  a  promis- 
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sory  note  executed  by  Dennis  Morgan  in  his  life-time,  on,  to-wit,  Sep- 
tember 10, 1879,  and  to  foreclose  a  mortgage  given  at  the  same  time 
by  Morgan  upon  a  certain  80-acre  tract  of  land  to  secure  the  payment 
of  said  note. .  P.  J.  Morgan,  who, -it  was  alleged,  claimed  some  right 
or  interest  in  the  mortgaged  premises,  was  made  a  defendant.  The 
administrator  made  default,  but  P.  J.  Morgan  answered  for  himself, 
alleging  that  be  was  the  owner  in  fee-simple  of  the  mortgaged  prem- 
ises, and  seized  of  a  good  and  indefeasible  title  to  the  same,  derived 
through  conveyances  from  Dennis  Morgan  to  John  G.  Spivey  on  the 
fourth  day  of  November,  1873,  and  by  John  G.  Spivey  and  wife  to 
himself  on  the  sixth  day  of  November,  1873,  which  deeds  were  duly 
acknowledged  by  the  respective  parties,  and  immediately  recorded. 
The  plaintiff  replied,  admitting  the  execution  of  the  deeds  mentioned 
by  the  defendant,  but  averred  that  the  same  were  executed  without 
consideration ;  that  it  was  never  intended  by  and  between  Dennis 
Morgan  and  P.  J.  Morgan,  or  between  J.  G.  Spivey  and  P.  J.  Morgan, 
that  the  ownership  of  the  land  should  be  changed  from  Dennis  Mor- 
gan to  P.  J.  Morgan ;  and  that  Dennis  Morgan,  ever  after  the  execu- 
tion of  the  deed  and  until  his  death,  remained  in  the  actual  posses- 
sion of  the  land,  and  continued  to  exercise  acts  of  ownership  over  it, 
and  to  receive  all  the  profits  and  benefits  thereof,  without  let  or  hin- 
derance  from  P.  J.  Morgan,  who  resided  in  the  vicinity  of  said  land, 
and  never  made  any  claim  thereto.  The  plaintiff  further  alleged  that 
be  took  the  mortgage  from  Dennis  Morgan  as  security  for  a  loan  of 
money,  without  any  actual  notice  of  the  deed  to  P.  J.  Morgan,  and 
believing  that  Dennis  Morgan  was  the  real  and  sole  owner  of  the  land. 
When  the  trial  was  had,  P.  J.  Morgan  demanded  a  jury,  which  was 
refused,  and  the  cause  submitted  to  the  court,  when  the  following 
findings  of  fact  and  conclusions  of  law  were  made ; 

"(1)  That  the  note  and  mortgage  set  up  in  plaintiff's  petition  were*  of  their 
date,  duly  executed  by  the  deceased  Dennis  Morgan,  in  his  life-time,  and  for 
a  valuable  consideration ;  that  there  is  now  due  on  them  to  the  plaintiff  a 
balance  of  $ from  the  estate  of  said  deceased. 

**(2)  That  said  deceased  was  in  the  fall  of  1873,  in  his  life-time,  engaged 
in  litigation,  and  to  save  his  property  from  the  result  of  the  same,  if  it  should 
go  against. him,  and  for  no  other  consideration.  Unless  it  was  an  attorney's 
fee  of  S25,  gave  to  his  then  attorney  in  said  litigation,  J.  G.  Spivey,  Esq.,  and 
iqg;ainst  his  wish,  a  warranty  deed  to  the  tract  of  land  mentioned  in  the  peti- 
tion and  mortgage  set  up  therein. 

"(S)  That  in  a  few  days  thereafter  said  attorney's  fee  of  $25  was  paid,  and, 
by  request  of  said  deceased,  said  Spivey  and  wife  then  conveyed,  by  warranty 
deed,  said  tract  to  the  defendant  herein,  P.  J.  Morgan,  the  own  brother  of  the 
deceased,  which  conveyance  was  without  any  consideration  whatever,  and 
only  in  pursuance  of  the  aforesaid  plan  to  cover  up  his  property,  and  to  save 
it  from  being  taken  in  the  event  of  a  judgment  against  him  in  said  litigation; 
that  all  the  parties  to  said  transfer  intended  the  real  title  and  interest  in  the 
said  land  should  remain  in  the  deceased,  and  the  full  equitable  tiitle  did  so 
remain. 

"(4)  That  said  deeds  were  duly,  in  the  month  of  their  execution,  filed  for 
record  and  recorded  in  the  register  of  tleeds'  office  of  Saline  county,  Kansas, 
'v.lOp.no.6— 29 
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but  the  plaintiff  liad  no  actual  notice  of  this  fact  at  the  time  of  receiving  this 
mortgage. 

"(5)  That  said  Jjennis  Morgan  remained  in  possessipn  of  said  land,  resid- 
ing upon  and  cultivating  and  improving  it  up. to  the  time  of  his  death,  and 
the  defendant,  P.  J.  Morgan,  has  had  possession  since  his  brother's  death. 

"(6)  That  the  personal  estate  of  said  deceased  is  exhausted,  and  all  debts 
paid,  save  this  to  this  plaintiff;  that  said  Morgan  died  June  9, 1881." 

"CONCLUSIONS  OF  LAW. 

"(1)  That  the  deed  to  said  land  to  defendant,  P.  J.  Morgan,  is  void  as  to 
this  plaintiff,  and  tlie  mortgage  of  plaintiff  a  valid  lien  thereon;  (2)  that  the 
plaintiff  is  entitled  to  have  his  mortgage  foreclosed,  and  the  land  sold  to  sat- 
isfy his  claim."  v 

Following  the  findings,  the  district  court  gave  judgment  in  favor 
of  the  plaintiff,  decreeing,  a  foreclosure  and  sale  of  the  land,  and  P. 
J.  Morgan  prosecutes  this  proceeding  in  error  to  obtain  a  reversal  of 
that  judgment. 

John  Foster,  for  plaintiff  in  error. 

Gaj'ver  dc  Bond,  for  defendant  in  error. 

Johnston,  J.  The  ruling  of  the  court  refusing  the  demand  for  a 
jury  trial  made  by  P.  J.  Morgan  is  assigned  for  error.  In  bis  petition 
Lyman  Field  set  forth  a  promissory  note,  and  ask^d  for  a  recovery 
of  the  amount  due  thereon,  as  well  as  the  foreclosure  of  the  mortgage 
executed  to  secure  the  same;  and  if  issue  had  been  joined  upon  the 
demand  for  money,  a  jury  trial  should  have  been  awarded,  as  was 
decided  in  Clemenson  v.  Chandler,  4  Kan.  658.  But  no  issue  of  fact 
was  joined  upon  that  question.  The  administrator  of  the  estate  of 
Dennis  Morgan,  deceased,  made  default,  and  the  plaintiff  in  error 
did  not  deny  the  execution  of  the  promissory  note,  nor  question  the 
right  of  the  defendant  in  error  to  recover  the  amount  claimed  by  him. 
The  pleadings  therefore  admitted  the  allegations  respecting  the 
promissory  note,  and  the  right  of  defendant  in  error  to  recover  judg- 
ment for  the  amount  claimed,  and  left  nothing  to  be  tried  except  his 
right  to  have  the  mortgage  foreclosed  and  the  lands  sold  in  satisfac- 
tion of  his  claim.  The  issues  joined  between  the  defendant  in  error 
and  P.  J.  Morgan  were  therefore  purely  equitable  in  their  character, 
upon  which  a  jury  trial  cannot  be  demanded  as  a  matter  of  right. 
McCardell  v.  McNay,  17  Kan.  434;  Woodman  v.  Davis,  32  Kan.  844 ; 
S.  C.  4  Pac.  Eep.  262. 

The  action  of  the  court  holding  that  the  mortgage  executed  by 
Dennis  Morgan  in  his  life-time  should  be  foreclosed,  and  the  land 
sold  in  satisfaction  of  the  claim  for  which  the  mortgage  was  given  as 
security,  is  complained  of.  About  six  years  before  the  execution  of 
the  mortgage  the  same  land  was  conveyed  by  Dennis  Morgan  to  John 
G.  Spivey,  and  by  Spivey  conveyed  to  P.  J.  Morgan.  It  is  apparent, 
however,  from  the  findings  of  the  court  that  the  conveyance  to  Spivey 
was  voluntary  and  against  his  wish,  and  that  the  deed  from  Spivey 
and  wife  to  P.  J.  Morgan  was  without  any  consideration,  and  that 


Digitized  by 


Google 


Kan.]  MORGAN  V.  FIELD.  451 

all  of  the  parties  to  the  conveyances  intended  that  the  real  title  and 
interest  in  the  land  should  remain  in  Dennis  Morgan.  There  was 
no  actual  transfer  of  the  land  by  Dennis  Morgan,  nor  did  he  part 
with  its  possession  and  control.  The  understanding  of  the  parties 
was  that  the  transfer  was  entirely  nominal,  and  that  the  equitable 
title  should  be  reserved  to  Dennis  Morgan.  Only  a  bare  legal  title 
was  conveyed  to  P.. J.  Morgan,  by  whom  it  was  to  be  held  in  trust 
for  Dennis.  It  is  true,  there  was  no  express  trust,  the  conveyance 
being  absolute  in  form,  and  that  something  more  than  a  mere  parol 
agreement  was  necessary  to  create  the  trust,  and  to  reserve  to  Dennis 
Morgan  the  equitable  title.  It  appears  that,  connected  with  the 
parol  agreement  or  understanding,  there  were  other  facts  and  cir- 
cumstances which  it  seems  to  us  fully  establish  the  trust.  As  we 
have  seen,  there  was  no  change  of  possession.  Dennis  Morgan  con- 
tinued to  reside  thereon,  cultivate,  and  treat  the  land  as  his  own 
from  the  time  of  the  conveyance  until  his  death, — a  period  of  more 
than  eight  years.  During  all  this  time  the  taxes  thereon  were  paid 
by  him,  and  he  also  plowed  considerable  of  the  land,  planted  and 
cultivated  apple  and  peach  trees  thereon,  and  made  other  lasting  and 
valuable  improvements,  treating  it  as  his  own  in  all  respects,  as  he 
had  done  prior  to  the  conveyance  to  his  brother.  Although  P.  J. 
Morgan  resided  in  the  immediate  vicinity  of  the  land,  no  claim  was 
made  by  him  to  it;  he  never  claimed  rent,  nor  offered  to  pay  taxes, 
nor  undertook  to  obtain  possession;  and  the  probate  judge  testifies 
that,  after  the  death  of  Dennis  Morgan,  when  the  plaintiff  came  to 
take  out  letters  of  administration  upon  the  estate  of  his  brother,  he 
admitted  that  the  land  in  controversy  was  the  property  of  the  estate. 
It  seems  that  soon  after  the  deed  was  made  to  P.  J.  Morgan  he  re- 
turned the  instrument  to  his  brother,  and  there  is  some  ground  for 
the  claim  of  counsel  for  defendant  in  error  that  it  was  understood  be- 
tween the  plaintiff  in  error  and  his  brother  that  any  claim  which  the 
former  might  have  set  up  under  his  deed  was  extinguished  by  the 
return  of  the  instrument.  Under  all  the  facts  in  the  case  we  cannot 
doubt  that  the  full  equitable  title  to  the  land  was  in  Dennis  Morgan 
when  the  mortgage  was  executed  and  at  the  time  of  his  death,  and 
that  the  same  is  subject  to  the  payment  of  his  debts. 

We  cannot  sustain  the  objection  of  the  plaintiff  in  error  that  the 
findings  are  not  justified,  as  a  careful  reading  of  the  testimony  sat- 
isfies us  that  it  sufficiently  supports  the  result  reached  by  the  court. 
Nor  can  we  disturb  the  judgment  on  account  of  the  refusal  of  the 
court  to  restrict  the  cross-examination  of  the  plaintiff  in  error.  It 
did  take  a  wide  range,  but  it  must  be  remembered  that  it  was  an  ex« 
amination  of  a  party  to  the  action,  and  the  other  party  to  the  trans- 
action inquired  about  was  dead.  Possibly  some  of  the  questions 
asked  were  somewhat  remote  from  the  matters  inquired  about  in  the 
examination  in  chief,  but  they  were  mostly  explanatory  of  the  testi- 
mony given  upon  the  direct  examination;  and,  as  the  trial  was  he- 
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fore  the  coart  alobe,  we  do  not  think  the  plaintiff  was  prejudiced  by 
the  extended  inquiry. 

The  judgment  and  decree  of  the  district  court  will  be  afGirmed. 

(All  the  justices  concurring.) 


t35  Kan.  66) 

Gray  v.  Crockett  and  others. 
Filed  April  9, 1886. 

1.  WiTNESB—CoMPETENCT— District  Judge. 

A  district  judge  is  not  competent  as  a  witness  in  a  cause  tried  before  him. 

2.  Action— Change  of  Venue— Disqualification  of  Judge. 

A  district  judge  ought  not  to  change  the  place  of  trial  of  a  civil  action,  ex- 
cept for  cause  true  in  fact  and  sufficient  in  law,  and  the  cause  for  such  change 
should  be  made  to  clearly  appear  to  the  court;  but  when  an  affidavit  for  a 
change  of  venue  is  presented  which  is  general  in  its  terms,  and  the  judge  has 
personal  knowledge  that  he  is  disqualified  to  sit,  a  change  of  venue  ordered 
by  him  upon  the  affidavit,  and  his  own  personal  knowledge  that  he  is  so  dis- 
qualified, cannot  be  declared  erroneous. 

8.  Same— Affidavit— Judge  a  Material  Witness. 

Where  a  party  to  a  civil  action  makes  an  application  to  the  district  court  for 
a  change  or  venue,  and  files  an  affidavit  In  supf>ort  thereof,  upon  the  ground 
that  he  is  advised  by  his  attorney  that  the  district  judge  is  a  material  witness 
in  his  behalf  upon  the  trial;  that  he  believes  such  advice  to  be  true,  and  de- 
sires the  evidence  of  the  judge  at  the  trial,  and  intends  to  procure  the  same 
if  a  change  of  venue  is  granted;  and  the  district  court  upon  such  application, 
affidavit,  and  its  own  personal  knowledge,  transfers  the  case  to  another  dis- 
trict for  trial, — the  oraer  is  not  erroneous;  but  if  the  district  court,  upon  such 
affidavit  so  general  in  its  terms,  had  overruled  the  application,  the  supreme 
court  would  not  have  disturbed  the  ruling. 

4.  Estoppel  in  Pais— Failure  to  Disclose  Interest  in  Land  Sold. 

If  one  stands  by  and  allows  another  to  purchase  his  property  without  giv- 
ing him  any  notice  of  his  title,  a  court  of  equity  will  treat  it  as  fraudulent  for 
the  owner  to  afterwards  try  to  assert  his  title. 

6.  Same- Married  Woman. 

Where  a  married  woman  owned  88  acres  of  real  estate  within  the  limits  of 
an  incorporated  city,  upon  which  she  and  her  husband  lived,  and  one  acre 
thereof  was  their  homestead;  and  her  title  from  her  husband  is  not  recorded, 
although  the  deed  under  which  she  claims  was  deposited  with  the  register  of 
deeds  for  record,  but  by  him  put  away  in  a  package  where  it  remained  over 
20  years,  and  could  have  been  found  only  by  a  person  having  such  knowledge 
of  the  business  management  of  the  register's  office  as  to  induce  an  investiga- 
tion of  the  package  containing  it:  and  her  husband  enters  into  a  written  con- 
tract for  the  sale  of  the  real  estate,  and  the  wife  is  present  at  the  time  of  mak- 
ing the  contract,  heard  its  contents  stated,  knew  the  terms  and  conditions 
thereof,  and  did  not  dissent  therefrom,  except  by  expressing  a  desire  that  the 
deferred  payments  provided  in  the  contract  should  draw  10  per  cent,  interest 
instead  of  8;  and  after  an  action  is  commenced  against  her  husband  for  the 
specific  performance  of  the  contract,  to  which  she  is  a  partv,  did  not  disclose 
her  title  for  more  than  two  years:  held,  she  will  be  estopped  from  setting  up 
title  to  the  land,  which  is  not  a  part  of  the  homestead,  to  defeat  a  suit  brought 
against  her  husband  for  the  specific  performance  of  his  contract;  and  so  will 
the  grantee  of  herself  and  husband,  if  such  grantee  had  no  actual  knowledge 
of  the  unrecorded  deed,  and  dealt  with  the  land  at  the  time  of  the  subsequent 
purchase  as  that  of  the  husband,  and  had  notice  of  the  prior  contract  of  sale. 

Error  from  Douglas  county. 

Action  brought  March  3,  1882,  by  B.  Gray  against  Elizabeth  I. 
Crockett,  H.  C.  Long,  and  Martha  M.  Long,  his  wife,  to  compel  them 
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to  convey  to  plaintiff  certain  real  estate.  The  defendants  filed  the 
following  answer,  omitting  court  and  title : 

''First.  They  admit  that  said  Elizabeth  I.  Crockett  purchased  the  reiil  es- 
tate described  in  said  petition,  but  witliout  any  notice  of  the  pretended  con- 
tract set  out  in  said  petition,  as  alleged  to  be  existing  between  said  phiintiff 
and  said  .  defendant  H.  C.  Long;  and  these  defendants,  further  answering, 
say: 

''Second.  The  said  pretended  contract  set  out  in  said  petition  is  absolutely 
void,  and  of  no  legal  effect,  and  that  said  plaintiff  should  not  be  allowed  to 
have  and  maintain  his  action  thereon,  because  they  say  that  the  said  land  de- 
scribed in  said  pretended  contract  was  one  entire  body  of  land  less  than  one 
hundred  and  sixty  acres  in  amount,  situated  in  Wyandotte  county,  state  of 
Kansas,  and  not  within  the  limits  of  an  incorporated  town  or  city,  and  was 
at  the  time  of  the  signing  of  said  pretended  contract  by  said  defendant  H. 
C.  Long  occupied  as  a  residence  by  the  family  of  said  H.  C.  Long  and  the  defend- 
ant Martha  M.  Long,  his  wife;  and  these  defendants  aver  that  said  Martha 
M.  Long  never  did  sign  said  pretended  contract,  and  never  in  any  manner 
assented  thereto. . 

"Third,  They  deny  each  and  every  other  allegation  and  averment  con- 
tained in  said  petition." 

The  first  trial  was  had  at  the  July  term  of  court  for  1882.  The 
court  then  decided  the  contract  of  April  22, 1881,  void  and  of  no  effect, 
and  rendered  judgment  for  the  defendants.  The  plaintiff  brought  the 
case  here,  and  the  judgment  of  the  district  court  was  reversed,  and 
the  cause  remanded  for  a  new  trial.  Gray  v.  Crockett ,  30  Kan.  138; 
8.  C.  1  Pac.  Bep.  50.  At  the  July  term,  1883,  of  the  court,  Gray 
obtained  judgment  against  the  defendants,  who  brought  the  case  here. 
That  judgment  was  reversed,  and  the  cause  remanded  for  a  new  trial. 
Crockett  v.  Oray\  31  Kan.  346;  S.  C.  2  Pac.  Rep.  809.  On  April  7, 
1884,  the  defendants  filed  a  motion  for  a  change  of  venue,  on  account 
of  the  alleged  bias  and  prejudice  of  the  district  judge,  Hon.  W.  R. 
Waostaff.  This  motion  was  overruled.  The  defendants  then  filed 
another  motion  for  a  change  of  venue,  for  the  reason  that  the  district 
judge,  Hon.  W.  R.  Wagstaff,  was  a  material  witness  for  the  defend- 
ants upon  the  trial  of  the  cause,  and  that  the  defendants  desired  to 
have  his  testimony.  On  May  2, 1884,  this  motion  was  sustained,  and 
the  cause  sent  to  the  district  court  of  Douglas  county  for  trial.  Trial 
had  at  the  April  term  of  the  district  court  of  that  county  for  1884, 
and  in  the  month  of  July  of  that  year,  a  jury  being  waived.  The 
court  made  the  following  conclusions  of  fact: 

"(1)  That  at  the  time  and  place  mentioned  in  plaintiff's  petition  plaintiff 
made  with  defendant  H.  C.  Long  the  contract  in  said  petition  stated  and  set 
forth;  that  the  lands  in  said  petition  descrihed  are  the  lands  mentioned  in 
said  agreement,  which  was  reduced  to  writing  and  signed  by  the  parties 
thereto;  (2)  that  H.  C.  Jjong  was  a  married  man,  and  with  his  wife  lived 
upon  said  tract  of  land,  which  was  situated  within  the  city  of  Wyandotte, 
and  one  acre  thereof  constituted  the  hqmestead  of  H.  C.  Long  and  wife;  (3) 
that  at  the  time  of  the  making  of  the  aforesaid  written  agreement  said  Long's 
said  wife  was  present,  and  heard  the  contract  stated,  and  knew  the  terras 
and  conditions  thereof,  and  did  not  dissent  therefrom,  excepting  that  she  ex- 
pressed a  desire  that  the  deferred  payments  shall  draw  ten  per  cent,  interest* 
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instead  of  eight  per  cent.,  as  provided  in  said  writing;  (4)  that  she  did  not 
sign,  and  was  not  asked  to  sign,  said  contract,  or  to  become  a  party  thereto; 
(5)  that  no  money  was  paid  the  said  Long  upon  said  contract,  but  at  the 
time,  or  before  the  time,  provided  by  said  contract  for  the  payment  of  money 
thereon  the  plaintiff  offered  to  pay  the  first  payment  of  money  required  to  be 
paid  tiiereon,  which  payment  was  refused  by  said  Long,  who  declined  to  ful- 
lill  the  same;  (6)  that  said  Long  and  wife, after  the  making  of  said  contract, 
sold  the  said  lands,  so  agreed  by  said  II.  C.  Long  to  be  sold  to  said  plain- 
tiff, to  defendant  EIizal)eth  I.  Crockett,  who,  before  purchasing  the  same, 
had  notice  of  tlie  prior  sale  thereof  by  H.  C.  I^ng  to  plaintiff,  excepting  that 
said  Long  did  not  sell  to  said  Crockett  one  acre  and  seven-tenths  thereof;  (7) 
that  the  price  paid  for  the  portion  of  said  lands  purchased  by  said  Crockett 
was  ^8.500;  (8)  that  in  tlie  year  1860,  and  on  the  thirteenth  day  of  Septem- 
ber of  said  year,  said  Long  made  a  conveyance  of  the  lands  mentioned  in  the 
said  contract  of  sale  by  H.  C.  Long  to  plaintiff  to  one  R.  L.  Vedder,  who  re- 
ceived said  conveyance  from  said  Long,  and  took  and  delivered  the  same  to 
the  register  of  deeds  of  AVyandotte  county  for  record,  but  did  not  ptiy  the  fee 
for  recording  the  same;  that  said  register  of  deeds  received  the  said  convey- 
ance, and  deposited  tlie  same,  with  other  deeds,  within  his  office,  where  the 
same  remained  until  the  same  was  found  by  the  register  of  deeds  of  said 
Wyandotte  county  in  the  fall  of  the  year  1883;  (8J)  that  said  deed  was  unre- 
corded by  said  register,  and  would  have  been  found  only  by  a  person  having 
such  knowledge  of  the  business  management  of  said  office  as  to  induce  an 
investigation  of  the  package  containing  the  same,  being  with  other  old  and 
unrecorded  deeds  in  said  office;  (9)  that  on  the  fourth  day  of  December, 
1860,  said  Richard  L.  Vedder  conveyed  said  lands  by  deed,  with  warranty, 
to  Martha  M.  Long,  the  wife  of  said  H.  C.  Long,  which  conveyance  was  duly 
recorded  in  the  office  of  the  register  of  deeds  of  Wandotte  county  on  the 

day  of ,  1869;  (10)  that  the  plaintiff  had  no  actual  knowledge 

of  either  of  said  deeds  from  Long  to  Vedder,  and  from  Vedder  to 'Mrs.  Long, 
untilJuly,  1883." 

And  thereon  the  court  made  the  following  conclusions  of  law: 

"(1)  That  at  the  time  of  the  making  of  the  contract  of  sale  set  out  in  the 
plaintiff's  petition,  Martha  M.  Long  was  the  owner  in  fee-simple  of  the  real 
estate  in  said  contract  mentioned  and  described;  (2)  that  she  is  not  estopped 
from  asserting  her  ownership  of  or  title  to  the  same,  and  every  part  thereof, 
by  reason  of  any  act  of  hers  suffered  or  done  at  the  time  or  before  or  since 
the  making  of  the  contract  between  the  plaintiff  and  H.  C.  Long  set  up  by 
the  plaintiff  in  this  action;  (3)  that  plaintiff*  in  this  action  is  not  entitled  to 
a  specific  performance  of  said  contract;  (4)  that  defendants  are  entitled  to 
judgment  in  this  action  for  costs,  and  it  is  so  ordered." 

The  plaintiff  excepted  to  all  the  findings  of  fact,  and  also  to  the 
conclusions  of  law.  Judgment  was  entered  in  favor  of  the  defend- 
ants for  costs.     Plaintiff  excepted,  and  brings  the  case  here. 

N.  Cree,  J.  IV,  Green,  and  B.  Gray,  for  plaintiff  in  error. 

Stevens  t6  Stevens  and  J.  B.  Scroggs,  for  defendants  in  error, 

HoRTON,  C.  J.  It  is  claimed  by  the  plaintiff  that  the  order  direct- 
ing the  trial  of  this  cause  to  be  had  in  Douglas,  instead  of  Wyan- 
dotte, county  is  void,  and,  if  not  void,  is  at  least  erroneous.  The  or- 
der was  based  upon  the  affidavit  of  H.  G.  Long,  one  of  the  defend- 
ants, setting  forth  ''that  he  was  advised  by  his  attorney  that  Hon.  W. 
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B.  Waobtaff,  the  district  judge,  was  a  material  witness  for  the  de- 
fendants  upon  the  trial;  that  he  believed  the  advice  to  be  true;  and 
that  he  desired  the  testimony  of  the  judge  at  the  trial,  and  intended 
to  procure  the  same  if  a  change  of  venue  was  granted." 
Section  56  of  the  Civil  Code  reads : 

"In  all  cases  in  wliich  it  shall  be  made  to  appear  to  the  court  that  a  fair  and 
impartial  trial  ctiniiot  be  hiwi  in  the  county  wiiere  the  suit  is  pending,  or  when 
the  judge  is  interested,  or  has  been  of  counsel  in  the  case  or  subject-matter 
thereof,  or  is  relfited  to  either  of  the  parties,  or  is  otherwise  disqalified  to  sit, 
the  court  may,  on  application  of  either  party,  cliangethe  place  of  trial  to  some 
county  where  such  objection  does  not  exist." 

The  contention  is  that  a  district  judge  is  not  "disqualified  to  sit," 
even  if  a  material  witness  in  a  case,  and  that  the  aflSdavit  upon  which 
the  order  changing  the  place  of  trial  to  Douglas  county  was  made  was 
insufficient,  in  that  it  did  not  set  out  what  the  defendants  expected  to 
show  by  the  judge,  nor  was  it  otherwise  made  to  clearly  appear  that 
the  judge  was  a  material  witness. 

We  do  not  think  the  order  of  the  court  void.  A  judge  is  not  com- 
petent as  a  witness  in  a  cause  tried  before  him,  for  this,  among  other 
reasons :  that  he  can  hardly  be  deemed  capable  of  impartially  de- 
ciding upon  the  admissibility  of  his  own  testimony,  or  of  weighing  it 
against  that  of  another.  It  is  now  well  settled  that  the  same  person 
cannot  be  both  witness  and  judge  in  a  cause.  1  Greenl.  Ev.  (12th 
Ed.)  §  364;  Ross  v.  Buhler,  2  La.  (N.  S.)  312;  2  Bouv.  Law  Diet.  12. 
Therefore  we  think  that  where  a  judge  is  a  material  and  necessary 
witness  in  a  case,  he  is  "disqualified  to  sit."  If  the  district  court 
had  overruled  the  application  to  change  the  place  of  trial  upon  the 
affidavit  presented,  we  would  unhesitatingly  pronounce  the  ruling  em- 
•  inently  correct,  because  it  seems  to  us  that  the  true  rule  in  such  a 
case  is  that  such  facts  and  circumstances  must  be  proved  by  affida- 
vits, or  other  extrinsic  evidence,  as  clearly  show  that  the  judge  is  a 
material  and  necessary  witness,  and  unless  this  clearly  appears,  a 
reviewing  court  will  sustain  an  overruling  of  the  application.  City  of 
Emporia  v.  Volmer,  12  Kan.  622.  The  affidavit  in  this. case  for  the 
change  of  venue  should  have  disclosed  how  the  attorneys  obtained 
knowledge  of  the  fact  that  the  district  judge  was  a  material  witness, 
and  all  the  facts  the  defendants  believed  the  judge  would  prove. 
This  was  not  done ;  but,  although  the  affidavit  is  deficient  in  this  re- 
spect; we  cannot  wholly  ignore  the  personal  knowledge  of  the  judge 
who  transferred  the  case.  A  judge  ought  not  to  transfer  a  case  upon 
a  mere  suggestion,  or  even  upon  an  affidavit  stating  conclusions  only, 
and  no  change  of  venue  should  be  granted  except  for  cause,  true  in 
fact  and  sufficient  in  law,  and  all  of  this  should  be  made  to  clearly 
appear  to  the  court;  but  when  an  affidavit  is  presented  in  general 
terms  for  such  a  change,  and  the  judge  has  personal  knowledge  that 
he  is  disqualified  to  sit,  a  change  of  venue  ordered  by  him  upon  the 
affidavit,  and  his  own  personal  knowledge  that  he  is  disqualified,  can* 
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not  be  declared  erroneous.     City  of  Emporia  v.  Volmer,  supra;  Ed- 
wards  v.  Russell,  21  Wend.  68;  Moses  v.  Julian,  45  N.  H,  62. 
The  contract  set  forth  in  the  petition  is  as  follows : 

'•April  22,  1881. 
"Agreement  between  H.  C.  Long  and  B.  Gray  for  sale  of  his  farm  of  thirty- 
three  acres,  south  side  of  Tauraume  street,  Wyandotte,  for  eight  thousand 
dollars.  Said  Long  agrees  to  sell  the  said  farm  for  ^,000,  payable  as  follows: 
S500  by  the  twenty-eighth  of  April  inst.;  81,500  in  three  months  from  date; 
and  balance,  $6,000,  in  three  years, — with  Interest  at  8  per  cent.  Gray  agrees 
to  make  payments  as  above,  and  pay  Armstrong's  commission,  not  exceed- 
ing j$100.  Gray  to  have  possession  when  $2,000  is  paid*  and  deed  then  to  be 
given,  and  mortgage  then  given  to  Long  for  three  years,  at  eight  per  cent,  in- 
terest, with  the  privilege  of  paying  the  whole  or  part  sooner. 

"H.  0.  Long. 
••B.  Gray." 

The  principal  and  the  important  question  involving  the  merits  of 
this  case  arises  upon  the  following  finding  of  fact : 

"At  the  time  of  the  making  of  the  written  agreement  Martha  M.  Jjong. 
wife  of  H.  C.  Long,  was  present,  heard  the  contract  stated,  kn^w  the  terms 
and  conditions  thereof,  and  did  not  dissent  therefrom,  excepting  she  expressed 
a  desire  that  the  deferred  payments  should  draw  ten  per  centi  interest  instead 
of  eight  per  cent.,  as  provided  in  the  contract." 

AJurther  finding  of  the  trial  court  is  to  the  effect  that  Mrs.  Long 
was  the  owner  in  fee-simple  of  the  real  estate  in  controversy;  and, 
as  a  conclusion  of  law,  upon  all  the  facts  found,  the  court  decided 
that  Mrs.  Long  was  not  estopped  from  asserting  her  ownership  or 
title  to  the  same  by  reason  of  any  act  of  hers  suffered  or  done  before, 
at  the  time,  or  since  the  making  of  the  written  contract  of  April  22d. 
At  the  time  of  the  execution  of  this  contract  Long  and  wife  lived  upon 
the  land  within  the  city  of  Wyandotte,  and  the  deed  from  H.  C.  Long  • 
to  Richard  L.  Vedder,  of  September  13,  1860,  under  which  Mrs.  Long 
claims  title,  was  unrecorded.  It  had  been  delivered  to  the  register  of 
deeds  of  Wyandotte  county  for  record  in  the  year  1860,  but  was 
placed  with  other  deeds  in  a  package,  where  it  remained  until  found 
by  the  register  in  the  fall  of  1883.  It  could  only  have  been  found  by 
a  person  having  such  knowledge  of  the  business  management  of  the 
register's  office  as  to  induce  an  investigation  of  the  package  contain- 
ing the  same.  The  written  contract  shows  upon  its  face  that  H.  C. 
Long  sold  the  land  as  his  own.  It  is  indisputable  that  the  plaintiff 
supposed  he  was  dealing  with  Long  as  the  owner  of  the  land;  and 
that  both  husband  and  wife  were  willing  to  sell  is  evident  from  the 
fact  that  they  did  shortly  thereafter  sell  at  an  advance.  Mrs.  Long 
asserted  no  title  to  the  premises  until  after  the  decision  of  this  court, 
in  June,  1883,  that  the  land  was  within  the  limits  of  the  city  of  Wy- 
andotte, and  therefore  that  only  one  acre  thereof  was  exempt  as  a 
homestead.  Gray  y.  Crockett,  30  Kan.  138;  8..0.  1  Pao.  Rep.  50* 
This  was  more  than  two  years  after  the  execution  of  the  written  con- 
tract.    Upon  the  belief  that  Long  was  the  owner  of  the  land,  the 
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plaintiff  commenced  his  suit  for  a  specific  performance  of  his  con- 
tract on  March  3,  1882.  This  suit  was  prosecuted  by  him  for  .over 
a  year  without  Mrs.  Long  making  her  title  known,  and  the  money 
and  time  of  the  plaintiff  was  expended  in  his  attempt  to  obtain  the 
conve5'ance  which  H.  C.  Long  had  agreed  to  execute.  When  the 
case  was  tried  at  the  July  term  of  the  court  for  1882,  it  was  admitted 
by  all  the  parties,  for  the  purposes  of  the  trial,  that  on  April  22, 
1881,  H.  C.  Long  was  the  owner  of  the  land  described  in  the  con- 
tract. 

Upon  the  findings  of  fact,  we  think  Mrs.  Long  is  estopped,  in  equity, 
from  now  asserting  that  at  the  time  of  the  contract  between  the  plain- 
tiff and  her  husband  she  was  the  owner  of  the  premises  described 
therein.  Questions  relative  to  estoppel  are  not,  in  general,  controlled 
by  technical  rules,  but  are  usually  determined  upon  principles  of 
equity  and  good  xsonscience.  Mrs.  Long  stood  by  and  allowed  the 
contract  to  be  executed ;  to  some  extent  she  participated  in  the  nego- 
tiations preliminary  to  the  execution  of  the  contract.  Her  silence  as 
to  her  title,  her  acquiescence  at  the  time  of  the  contract,  and  her 
failure  to  disclose  her  title  during  the  earlier  stages  of  this  litigation, 
invoke  against  her  the  familiar  rule  of  justice,  that  if  one  stands  by 
and  allows  another  to  purchase  his  property  without  giving  him  any 
notice  of  his  title,  a  court  of  equity  will  treat  it  as  fraudulent  for  the 
owner  to  afterwards  try  to  assert  his  title.  "He  who  will  not  speak 
when  he  shotUdy  will  not  be  allowed  to  speak  when  he  would.*'  Goodin 
V.  Canal  Co.,  18  Ohio  St.  169;'  Tilton  v.  Nelson,  27  Barb.  595;  Fos- 
ter  V.  Bigelow,  24  Iowa,  379;  Anderson  v.  Armstead,  69  111.  452; 
Thompson  v.  Sanborn,  11  N.  H.  201;  Ford  v.  Loomis,  33  Mich.  121; 
Beatty  v.  Sweeney,  26  Mich.  217;  Dougrey  v.  Topping,  4  Paige,  93. 

Judge  Thompson,  in  an  article  concerning  estoppels  against  mar- 
ried women,  says: 

"If  a  married  woman  owns  real  property,  but  her  title  is  not  of  record,  and 
her  husband  enters  into  a  contract  for  the^ale  of  it,  of  which  she  is  informed 
at  the  time,  and  to  which  she  makes  no  objection,  she  will  be  estopped  from 
setting  up  her  title  to  the  land  to  defeat  a  suit  brought  against  her  husband 
for  specific  performance  of  his  contract,  and  so  would  lier  grantee.  '*  8  South. 
Law  Rev.  (]^.  S.)  275-310;  8mith  v.  Armstrong,  24  Wis.  446;  Catherwood 
V.  WaUon,  65  Ind.  576. 

We  are  of  the  opinion,  therefore,  that  the  conclusion  of  law  of  the 
trial  judge  that  Mrs.  Long  was  not  estopped  from  asserting  her  own- 
ership or  title  to  all  the  premises  in  dispute  is  erroneous,  and  cannot 
be  sustained. 

It  is  again  insisted  that  defendants  are  entitled  to  judgment,  even 
though  the  homestead  included  only  one  acre,  as  the  contract  was  for 
the  entire  tract  at  a  price  in  gross,  and  not  so  much  per  acre;  and  as 
the  homestead  acre  was  inalienable  by  the  husband  alone,  and  was 
in  no  manner  identified  in  the  contract  or  its  price  determined,  that 
there  is  no  way  of  apportioning  the  price  of  the  32  acres  which  the 
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husband  could  sell.  In  addition  to  what  is  stated  upon  this  point  in 
the  former  opinion  of  this  court  in  Crockett  v.  Gray,  31  Kan.  346,  S. 
C.  2  Pac.  Eep.  809,  it  appears  to  us  from  the  record  that  H.  C.  Long 
and  wife  have  no  real  complaint  to  make.  Upon  the  trial  the  plain- 
tiff offered  these  defendants  the  privilege  of  selecting  their  own  home- 
stead; therefore  they  will  have  the  right  to  retain  any  acre  of  the 
land  described  in  the  contract  which  they  may  choose.  The  plaintiff 
only  asks  that  his  contract  be  enforced  after  these  defendants  select 
and  retain  one  acre  thereof.  As  was  said  by  Mr.  Justice  Brewer, 
speaking  for  this  court  when  the  case  was  last  presented  to  us  for  our 
determination,  "It  is  equitable  that  the  contract  of  April  22, 1881,  be 
enforced  so  far  as  is  possible,  and  not  that  the  contracting  party  be 
permitted  to  avoid  his  contract  obligations."  When  Mrs.  Crockett 
purchased  she  had  notice  of  the  prior  sale  of  the  premises  to  plaintiff, 
and  therefore  acted  with  full  knowledge  of  all  his  rights.  Meixell  v. 
Kirkpatrick,  33  Kan.  282 ;  S.  C.  6  Pac.  Rep.  241.  L.  H.  Wood  was 
the  agent  for  Mrs.  Crockett,  and  when  she  purchased,  on  December 
24, 1881,  she  had  no  actual  knowledge  of  the  deed  from  Long  to  Ved- 
der  of  September  30,  1860.  This  deed  was  found  by  Wood  in  a  pack- 
age in  the  register's  office  about  September  10,  1883;  therefore  Mrs. 
Crockett  bought -the  land  with  ignorance  of  the  title  of  Mrs.  Long, 
and,  like  the  plaintiff,  supposed  she  was  dealing  with  Long  as  the 
owner.  After  the  first  trial  of  this  case  Mrs.  Crockett  became  afraid 
of  her  title,  and  desired  to  sell  the  land.  L.  H.  Wood  then  negotiated 
a  sale  of  it  from  her  to  his  father-in-law,  the  latter  paying  the  same 
price  that  Mrs.  Crockett  did,  with  interest  on  her  money.  As  all  of 
these  sales  were  made  through  L.  H.  Wood,  and  as  he  acted  as  agent 
both  for  Mrs.  Crockett  and  his  father-in-law,  and  had  notice  of  all  the 
rights  of  plaintiff,  the  latter  parties  are  charged  with  his  knowledge. 
Wood,  and  the  principals  for  whom  he  acted,  dealt  with  the  land  as 
that  of  Long,  upon  the  belief  that  the  contract  of  April  22, 1881,  could 
be  avoided  solely  because  the  land  described  therein  was  outside  of 
the  limits  of  the  city  of  Wyandotte,  and  therefore,  being  the  home- 
stead of  H.  C.  Long  and  wife,  could  not  be  alienated  without  their 
joint  consent.  The  attempt  to  set  aside  the  contract  of  April  22, 1881, 
upon  the  ground  that  Mrs.  Long  was  then  the  owner  of  the  premises, 
is  an  after-thought,  evidently  not  contemplated  when  the  joint  answer 
of  the  defendants  was  filed. 

The  statute  provides  that  in  cases  decided  by  this  court  when  the 
facts  are  found  by  the  court  below,  this  court  will  send  a  mandate  to 
the  court  below  directing  it  to  render  such  judgment  in  the  premises 
as  it  should  have  riendered  upon  the  facts  found.  Under  the  statute, 
therefore,  in  view  of  the  conclusion  obtained,  as  none  of  the  findings 
are  excepted  to  by  the  defendants,  the  cause  must  be  remanded,  with 
directions  to  enter  judgment  for  the  plaintiff.  Section  559,  Code. 
Of  course  the  plaintiff  is  only  entitled  to  the  enforcement  of  the  con- 
tract of  H.  C.  Long.    He  did  not  bargain  for  or  purchase  the  supposed 
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inchoate  interest  of  Mrs.  Long.  She  did  not  sign  the  contract,  and 
was  not  asked  to  sign  the  same.  The  plaintiff  is  entitled  to  what  bis 
written  contract  calls  for.  The  decree,  however,  for  the  specific  per- 
formance of  the  contract,  as  well  on  the  part  of  H.  C.  Long  as  of 
Mrs.  Crockett,  must  be  so  framed  as  to  fully  protect  such  inchoate 
interest  of  Mrs.  Long,  as  the  wife  of  H.  C.  Long,  whether  owned  by 
herself,  or,  subsequent  to  the  contract,  transferred  to  her  co-defend- 
ant Mrs.  Crockett.  The  rights  of  the  plaintiff  are  the  same  as  though 
the  deed  from  H.  C.  Long  to  Richard  L.  Vedder,  of  September  13, 
1860,  had  never  been  executed,  and  as  though  there  had  been  no 
conveyance  subsequent  to  the  contract  from  H.  G.  Long  to  Elizabeth 
I.  Crockett. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 


(35  Kan.  175) 

Atchison,  T.  &  8.  P.  R.  Co.  v.  Wilson,  Treasurer,  etc.,  and  others. 

Filed  April  9,  1886. 

Taxation— Assessment— Equalization  by  County  Board. 

The  county  board  of  equalization  is  authorized,  at  its  meetings  held  in  the 
month  of  June  of  the  odd  years,  when  proper  notice  has  been  given,  to  cor- 
rect and  equalize  the  assessment  made  in  those  years,  under  section  09  of  the 
tax  law,  of  real  property  that  has  become  ta.xable  since  the  regular  assess- 
ment of  such  property  in  the  even  years,  and  therefore  at  such  time  the  own- 
ers of  such  property  nave  an  opportunity  for  a  hearing  at  which  to  contest 
the  legality  and  justice  of  the  assessment. 

Error  from  Hodgeman  county. 

A.  A.  Hurd  and  M.  W.  Sutton,  for  plaintiflF  in  error. 

W.  S.  Kenyon  and  H.  C.  Peck,  for  defendants  in  error. 

Johnston,  J.  In  February,  1883,  the  boundaries  of  Hodgeman 
county  were  changed  by  legislative  enactment  so  as  to  embrace  con- 
siderable territory  that  had  theretofore  constituted  a  part  of  tbe  un- 
organized county  of  Gray,  and  which  before  that  time  was  not  sub- 
ject to  taxation.  The  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany owned  several  tracts  of  land  in  the  territory  attached,  and  in 
the  spring  of  18S3  the  assessors  of  Hodgeman  county  assessed  this 
land  of  the  company,  and  it  was  placed  on  the  tax-roll,  and  a  levy 
was  made  thereon  by  the  county  commissioners  of  Hodgeman  county 
for  tbe  taxes  of  that  year.  The  railroad  company  brought  this  ac- 
tion against  the  county  treasurer  and  county  commissioners  of  Hodge- 
man county,  alleging  that  the  assessment  was  made  without  author- 
ity, and  that  the  taxes  levied  upon  its  lands  were  wholly  illegal  an'd 
void,  and  asked  for  an  injunction  to  restrain  the  collection  of  such 
taxes.  A  temporary  injunction  was  granted.  Afterwards  the  de- 
fendant filed  a  demurrer  to  tbe  petition,  which,  upon  the  hearings 
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was  sustained,  and  the  injunction  dissolved.  This  ruling  is  assigned 
for  error  here.  The  validity  of  the  tax  is  challenged  by  the  plain- 
tiff on  the  ground  that  the  assessment  of  its  land  having  been  made 
in  an  odd  year,  it  was  not  afforded  a  hearing  or  an  opportunity  to 
contest  the  justice  of  the  assessment.  We  cannot  concur  in  this 
claim.  It  is  true  that  section  43  of  the  .tax  law  provides  for  a  bien- 
nial assessment  of  real  property,  but  section  69  of  the  same  law  pro- 
vides that  "each  township  and  city  assessor  shall  annually,  at  the 
time  of  taking  the  list  and  valuation  of  personal  property,  also  take 
a  list  of  all  the  real  property  situated  in  the  county  that  shall  have 
become  subject  to  taxation  since  the  last  previous  listing  of  property 
therein,  with  the  value  thereof  estimated  agreeably  to  the  rules  pre- 
scribed for  the  listing  and  assessing  of  real  estate,  *  *  *  and 
shall  make  return  thereof  to  the  county  clerk  at  the  same  time  he  is 
required  by  law  to  make  his  return  of  personal  property,"  etc. 

It  is  insisted  that  the  board  of  equalization  can  only  meet  to  equalize 
the  assessment  of  real  property  in  the  even  years  when  real  property  is 
regularly  assessed,  and  therefore  that  the  assessment  of  real  property 
in  the  odd  years  provided  by  section  69  cannot  be  revised  or  equalized 
by  the  board.  It  is  true  that  section  74  requires  that  there  shall  be 
a  meeting  of  the  board  of  equalization  for  that  purpose  on  the  first 
Monday  in  June  of  the  even  years,  but  it  does  not  forbid  a  meeting 
at  other  times  when  there  may  be  a  necessity  therefor.  Section  73 
reads  as  follows :  "The  board  of  county  commissioners  of  each  county 
shall  constitute  a  county  board  of  equalization,  and  the  county  clerk 
shall  be  the  clerk  of  said  board."  This  provision  is  broad  and  gen- 
eral, and,  unless  limitations  are  elsewhere  prescribed,  it  would  au- 
thorize the  board  thus  constituted  to  equalize  or  correct  the  assess- 
ment of  real  estate  at  any  time  when  proper  notice  had  been  given 
that  such  action  could  or  would  be  taken.  With  respect  to  the  equal- 
ization of  the  valuation  of  personal  property,  a  limitation  is  prescribed 
in  section  74,  where  it  provides  that  the  board  "shall  meet  on  the 
first  Monday  of  June  of  each  year,  and  proceed  to  equalize  the  val- 
uation of  the  personal  property  of  their  county,  and  may  adjourn 
from  time  to  time  for  said  purpose  not  beyond  ten  days  from  the  first 
day  of  their  session."  Under  this  limitation  it  may  well  be  doubted 
whether  the  board  can  meet  for  the  purpose  of  equalizing  the  personal 
property  valuations  after  the  10-days  limit  has  expired;  but  when 
the  legislature  came  to  prescribe. rules  for  the  government  of  the  board 
in  regard  to  the  time  and  manner  of  equalizing  the  valuation  of  real 
property,  there  was  no  such  limitation  made.  The  rules  affecting 
real  estate  valuations  are  found  in  the  same  section  with  the  limita- 
tion mentioned.  The  fixing  of  the  limit  in  the  one  case,  and  the 
studied  omission  of  such  a  provision  in  the  other,  indicates  that  the 
legislature  did  not  intend  to  restrict  the  board,  in  correcting  and 
equalizing  the  valuation  of.  real  property,  to  the  meeting  held  on  the 
first  Monday  of  June  of  the  even  years.    Besides,  by  section  75  it 
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is  made  the  duty  of  the  county  clerk  to  give  a  newspaper  notice  in 
May  of  every  year  that  the  board  will  meet  on  the  first  Monday  of 
the  following  month,  and  that  at  such  meeting  all  persons  feeling 
themselves  aggrieved  can  appear  and  have  all  errors  in  the  return 
corrected.  As  has  been.seen,  the  return  made  by  the  assessor  in  the 
odd  year  embraces,  in  addition  to  the  listing  and  valuation  of  personal 
property,  an  assessment  of  all  real  property  that  has  become  taxable 
since  tl^e  regular  assessment  of  such  property  the  preceding  year. 
The  notice  is  not  that  the  errors  in  that  part  of  the  return  relating  to 
the  valuation  of  personal  property  will  be  corrected,  but  that  all  persona 
may  appear  and  have  all  errors  in  the  return  corrected.  These  sec- 
tions, taken  together,  furnish  authority  to  the  board  of  equalization  to 
correct  any  errors  in  the  assessment  of  real  estate  made  under  section 
69  in  the  odd  years.  That  being  so,  that  plaintiff  had  an  opportunity 
for  a  hearing,  and  to  contest  the  fairness  and  justice  of  the  assess- 
ment. The  judgment  of  the  district  court  will  therefore  be  affirmed* 
(All  the  justices  concurring.) 


(39  Kan.  185) 

Bt.  Joseph  &  W.  R,  Co.  v.  Wheeler. 
Filed  April  9, 1886. 

1.  Carbier— Passenger  Riding  on  Construction  Train. 

W..  a  boy  18  years  of  age,  asked  and  obtained  leave  to  ride  upon  a  construc- 
tion train,  from  the  conductor,  who  had  been  instructed  by  the  railroad  com- 
pany not  to  permit  passengers  to  ride  on  his  train,  but  the  instruction  had 
not  been  communicated  to  W.  The  train  had  a  caboose  car  attached,  such  as 
are  attached  to  the  freight  trains  of  that  road»  and  upon  which  passengers  are 
carried.  It  also  appeared  that,  notwithstanding  the  instruction  mentioned, 
passengers  were  frequently  carried  on  that  and  other  construction  trains. 
While  W.  was  riding  upon  the  caboose  a  collision  with  another  train  oc- 
curred through  the  negligence  of  the  railroad  company,  which  resulted  in 
W.'s  death.  Held  that,  under  the  circumstances,  W.  was  lawfully  upon  the 
train,  and  the  company  was  held  to  the  exercise  of  reasonable  care  and  dili- 
gence towards  him. 

2.  Same— Custom— Presumption. 

It  being  customary  to  carry  passengers  upon  the  construction  trains,  per- 
sons having  no  notice  of  a  contrary  rule  or  the  company  had  a  right  to  as- 
sume that  the  conductor  had  authority  to  carry  persons  on  such  trains,  &nd 
that  the  granting  of  permission  by  hipa  fell  within  his  general  authority  as 
manager  of  the  train. 
8.  Kegligsncb— Death  op  Minor— Damages. 

In  a  suit  to  recover  damages  for  the  death  of  a  minor,  under  section  4>^  of 
the  Code,  the  fact  that  the  parents  had  released  to  such  minor  his  time  and 
services  during  his  minority  may  proi)erl3r  be  considered  by  the  jury  in  deter- 
mining the  amount  of  recovery;  but  it  will  not  prevent  the  parents  from  re- 
covering any  pecuniary  damages,  such  as  the  loss  of  support.,  that  they  may 
be  able  to  prove  resulted  from  his  death. i 

Error  from  Doniphan  county. 
Doniphan  d  lieed^  for  plaintiff  in  error« 
W.  D*  Webb,  for  defendant  in  error. 

1  See  note  at  end  of  case. 
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Johnston,  J.  De  Witt  C.  Wheeler,  as  administrator  of  the  estate 
of  Frank  Wheeler,  deceased,  brought  this  action,  under  section  422 
of  the  Civil  Code,  to  recover  damages  for  the  benefit  of  the  next  of 
kin  of  Frank  Wheeler,  whose  death  it  is  alleged  was  caused  by  the 
gross  carelessness  and  negligence  of  the  St.  Joseph  &  Western  Rail- 
road Company.  There  was  but  little  dispute  concerning  the  facts  of 
the  case.  On  June  17,  18S1,  the  defendant  below  was  operating  a 
railroad  which  runs  from  Elwood  westward,  through  Doniphan  and 
other  counties  of  Kansas,  to  Grand  Island,  Nebraska.  On  that  day 
a  work  or  construction  train,  with  a  caboose  car  attached,  was  sent 
from  Elwood  to  a  point  near  Troy  for  the  purpose  of  being  loaded 
with  dirt  to  be  brought  back  for  the  repair  of  the  road-bed  between 
Wathena  and  Elwood,  with  instructions  to  work  until  10  o'clock  in 
the  morning  without  regard  to  train  No.  7, — a  freight  train  going 
west.  While  the  train  was  being  loaded,  Frank  Wheeler,  in  com- 
pany with  another  boy,  came  up  to  the  construction  train,  and,  learn- 
ing that  it  was  soon  going  eastward,  asked  the  conductor  if  he  might 
ride  back.  The  conductor  consented,  and  Frank  Wheeler  rode  in  the  . 
caboose  car  with  other  persons  that  belonged  to  the  train.  He  paid 
no  fare,  and  was  not  asked  or  expected  to  pay  any.  Soon  after  he 
was  taken  on,  the  construction  train  backed  eastwardly  towards 
Wathena,  and  before  reaching  that  place,  and  at  9.45  a.  m.  of  that 
day,  it  collided  with  the  engine  of  train  No.  7  going  westward,  in 
which  collision  Frank  Wheeler  was  killed.  The  conductor  of  the 
construction  train  had  instructions  from  the  railroad  company  not  to 
allow  persons  as  passengers  to  ride  upon  his  train  except  those  who 
belonged  to  it,  but  this  instruction  was  not  communicated  to  Frank 
Wheeler.  Upon  these  and  some  other  facts  which  were  shown  upon 
the  trial  a  verdict  for  $1,500  was  given  in  favor  of  the  plaintiff. 

One  of  the  questions  raised  is  that  there  was  no  correspondence 
between  the  pleadings  and  the  proof.  The  point  is  made  that  the 
plaintiff  alleged  that  Frank  Wheeler  was  a  passenger,  a  term  which 
it  is  claimed  implied  that  Frank  Wheeler  was  traveling  in  a  public 
conveyance  by  virtue  of  a  contract,  express  or  implied,  with  the  car- 
rier as  the  payment  of  fare,  or  that  which  is  accepted  as  an  equiva- 
lent therefor,  while  the  proof  offered  showed  that  he  was  carried  on 
a  train  not  designed  for  passengers ;  that  no  fare  was  collected  or  ex- 
pected to  be  paid;  and  therefore  that  he  did  not  stand  towards  the 
company  in  the  relation  of  a  passenger.  This  is  one  sense  in  which 
the  term  is  used,  but  not  the  only  one.  It  is  commonly  applied  to 
anyone  who  travels  in  a  conveyance,  or  who  is  carried  upon  a  jour- 
ney, irrespective  of  the  character  of  the  conveyance  or  of  compensa- 
tion to  the  carrier.  While  the  plaintiff  alleged  that  Wheeler  was  car- 
ried as  a  passenger,  he  nowhere  averred  that  he  was  carried  for  hire, 
nor  can  it  be  said  that  the  petition  was  framed  upon  the  theory  that 
there  was  a  contract  relation  between  deceased  and  the  company.  It 
was  rather  upon  the  theory  that  he  was  not  a  trespasser  upon  the 
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defendant's  train,  and  it  is  specially  alleged  that  he  \7as  apon  the 
train  with  the  knowledge  and  consent  of  the  conductors  From  this 
averment  it  is  manifest  that  the  pleader  did  not  rely  upon  any  agree- 
ment between  the  company  and  Wheeler,  and  did  not  intend  to  hold 
the  company  to  extraordinary  care,  as  it  would  be  held  in  carrying 
persons  who  were  passengers  in  a  strictly  legal  sense ;  but  rather  that, 
as  Wheeler  was  upon  a  train  with  the  consent  of  the  conductor,  he 
was  not  wrongfully  there,  and  the  company  owed  him  the  duty  of  or- 
dinary care.  The  action  was  founded  upon  the  neglect  of  the  com- 
pany, and  not  upon  the  breach  of  a  contract;  and  allegations  of  the 
relation  which  he  occupied  towards  the  company  are  only  material 
for  the  purpose  of  determining  and  fixing  the  grade  of  care  owing  to 
him  by  the  company.  As  we  interpret  the  petition,  it  did  not  allege 
that  the  relation  of  carrier  and  passenger  existed  by  reason  of  an 
agreement  between  the  deceased  and  the  company,  and  therefore  that 
there  was  no  substantial  variance  between  the  pleadings  and  the 
proof. 

A  series  of  instructions  were  prepared  by  the  railroad  company, 
and  disallowed  by  the  court,  and  their  refusal  is  assigned  as  error. 
Most  of  them  in  effect  instructed  a  verdict  in  favor  of  the  defendant, 
and  asserted  that  the  company  cannot  be  held  liable  for  injury  to  one 
who  rides  upon  a  construction  train  with  the  consent  of  the  conductor, 
and  who. is  not  a  passenger  in  the  ordinary  sense.  They  were  prop- 
erly refused.  We  concur  with  the  view  of  the  law  taken  by  the  trial 
judge,  where  he  states  that,  "under  the  admitted  facts  and  the  evi- 
dence in  the  case,  the  said  Frank  Wheeler  was  not  a  trespasser  upon 
defendant's  train,  although  he  was  not  in  legal  contemplation  a  pas- 
senger. A  common  carrier  of  passengers  is  bound  to  exercise  ex- 
traordinary care  towards  its  passengers,  and  is  liable  for  slight  neg- 
ligence, but  it  does  not  owe  the  same  degree  of  care  to  a  person  on 
one  of  ils  vehicles  or  trains  who  does  not  stand  in  the  relation  of  a 
passenger.  To  such  persons  a  carrier  owes  only  the  duty  of  ordinary 
care,  which  is  that  degree  of  care  which  persons  of  ordinary  prudence 
would  usually  exercise  under  like  circumstances." 

It  is  contended  that  Frank  Wheeler  was  an  intruder  upon  the  train, 
for  whose  injury  no  liability  could  arise  against  the  company  for  two 
reasons :  First,  that  the  conductor  had  instructions  not  to  carry  pas- 
sengers on  the  construction  train;  and,  second,  that  from  the  nature 
of  the  business  which  was  being  done  with  the  train,  and  also  its 
equipment,  it  was  apparjsnt  that  the  company  did  not  permit  passen- 
gers to  be  carried  thereon.  Neither  of  these  circumstances  will  de- 
feat a  recovery  in  this  case.  It  is  true,  the  conductor  had  been  in- 
structed not  to  allow  persons  to  ride  upon  his  train  as  passengers,  but 
Frank  Wheeler  had  no  knowledge  of  such  instruction.  He  had  asked 
and  obtained  permission  to  ride  upon  the  train.  It  was  within  the 
range  of  the  employment  of  the  conductor  to  grant  such  permission. 
He  had  entire  charge  of  the  train,  and  was  the  general  agent  of  the 


Digitized  by 


Google 


464  PACIFIC  BEPOBTEB.  [Kan. 

company  in  the  operation  of  the  train.  As  he  was  the  representative 
of  the  compaj}}',  his  act,  and  the  permission  given  by  him,  may  prop- 
erly be  regarded  as  the  act  of  the  company.  If  Wheeler  had  fur- 
tively entered  upon  the  train,  or  had  ridden,  after  being  informed 
that  the  rules  of  the  company  forbade  it,  or  bad  obtained  permission 
only  from  the  engineer,  brakeman,  or  some  other  subordinate  em- 
ploye, the  argument  made  by  cpunsel  might  apply. 

In  Dunn  v.  Grand  Trunk  Ry.,  58  Me.  187,  the  plaintiflf  went  on 
board  a  freight  train,  with  the  knowledge  of  the  conductor.  One  of 
the  regulations  of  the  company  prohibited  conductors  from  allowing 
passengers  to  travel  upon  its  freight  trains.  He  was  not  directed  or 
requested  to  leave,  but  paid  the  usual  fare  to  the  conductor,  and  dur- 
ing the  journey  the  car  upon  which  he  rode  was  thrown  from  the 
track,  and  he  was  thereby  injured.  The  court  held  that  under  the 
circumstances  he  had  a  right  to  suppose  himself  rightfully  on  board, 
and  that,  if  the  act  of  the  passenger  did  not  conduce  to  the  injury 
received,  the  company  was  responsible  for  the  consequences  of  its 
negligence  or  want  of  care. 

Chicago  dt  A.  R.  Co.  v.  Mickie,  83  111.  427,  was  an  action  by  the 
administratrix:  to  recover  damages  for  the  death  of  her  husband  which 
occurred  while  he  was  riding  upon  an  engine.  The  rules  of  the  com- 
pany provided  that  no  persons,  exqept  the  roadmaster  and  conductor 
of  the  train,  were  allowed  to  ride  on  the  engine  without  the  permis- 
sion of  the  superintendent  or  master  mechanic.  He  applied  to  the 
engine-driver,  and  was  given  permission  to  ride.  It  was  ruled  that 
the  driver  of  the  engine  occupied  only  a  subordinate  position,  and  that 
his  permission  was  not  the  permission  of  the  company,  as  he  had  no 
power  to  give  it;  but  it  was  added: 

*'Had  the  conductor  of  the  train  given  the  permission,  or  knowing  the  de- 
ceased was  upon  the  engine,  suffered  him  there  to  remain,  it  might  be  con- 
sidered the  act  of  the  company,  jis  the  conductor  has  control  of  the  entire 
train,  and  his  act  is  rightfully  regarded  as  the  act  of  the  company." 

In  case  of  Wilton  v.  Middlesex  R.  Co.^  107  Mass.  108,  several  young 
girls  were  invited  by  the  driver  to  ride  upon  one  of  the  defendant's 
cars.  They  got  upon  the  front  platform,  and  the  driver  immediately 
struck  his  horses,  when,  by  reason  of  their  suddenly  starting,  the 
plaintiff  lost  her  balance  and  fell,  so  that  one  of  the  wheels  passed 
over  her  arm.  It  was  admitted  that  the  plaintiff  was  not  a  passen- 
ger for  hire,  and  that  the  driver  had  no  authority  to  take  the  girls 
upon  the  car  unless  such  authority  was  implied  from  the  fact  of  his 
employment  as  driver.   '  In  deciding  the  case  the  court  said : 

"The  driver  of  a  horse  car  is  the  agent  of  the  corporation  having  charge 
in  part  of  the  car.  If,  in  violation  of  his  instructions,  he  permits  persons  to 
ride  without  pay,  he  is  guilty  of  a  breach  of  his  duty  as  a  servant.  Such 
act  is  not  one  outside  of  liis  duty,  but  is  one  within  the  general  scope  of  his 
agency,  for  which  he  is  responsible  to  his  master.  In  the  case  at  bar  the 
invitation  to  the  plaintiff  to  ride  was  an  act  within  the  general  scope  of  the 
driver's  employment,  and  if  she  accepted  it  innocently,  she  was  not  a  tres- 
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passer.    It  is  immaterial  that  the  driver  was  acting  contrary  to  his  instruc- 
tions." 

In  Lticas  v.  Milwaukee  <t  St.  P.  Ry.  Co.,  33  Wis.  53,  it  was  held 
that  if  a  person  rode  upon  a  freight  train  without  authority  from  some 
person  competent  to  give  it,  he  would  have  been  unlawfully  there, 
and  could  not  have  successfully  enforced  the  rights  of  a  passenger 
against  the  company,  but  the  company  had  authorized  the  carriage 
of  passengers  upon  some  of  its  freight  trains,  and  therefore  a  differ- 
ent ruling  was  applied.  It  was  stated  that,  ""'by  making  a  portion  of 
its  freight  trains  lawful  passenger  trains,  the  defendant  has,  so  far 
as  the  public  is  concerned,  apparently  given  the  conductors  of  all  its 
freight  trains  authority  to  carry  passengers,  and  if  any  such  conductor 
has  orders  not  to  carry  passengers  upon  his  train  they  are  or  may  be 
in  the  nature  of  secret  instructions  limiting  and  restricting  his  appar- 
ent authority,  and  third  persons  are  not  bound  by  such  instructions 
until  informed  thereof." 

In  support  of  the  same  view,  we  cite  Jacobus  v.  St.  Paul  dt  C.  Ry. 
Co.,  20  Minn.  125,  (Gil.  110;)  Ohio  A  M.  R.  Co.  v.  Mahling,  30  111. 
9;  Gradin  v.  St.  Paul  d  D.  Ry.  Co.,  30  Minn.  217;  S.  C.  11  Amer. 
&  Eng.  R.  Cas.  644,  and  14  N.  W.  Rep.  881;  Lawson  v.  Chicago,  St. 
P.,  M.  d  0.  R.  Co.,  21  Amer.  &,Eng.  R.  Cas.  249. 

Eaton  V.  Delaware  d  L.  W.  R.  Co.,  57  N.  Y.  383,  is  relied  upon  as 
an  authority  for  the  position  assumed  by  the  company.  The  circum- 
stances of  that  case  are  not  like  the  one  before  us,  and  the  decision 
is  based  on  the  special  circumstances  of  the  case.  It  differs  mate- 
rially in  its  facts  from  the  one  at  bar.  There  the  party  injured  was 
invited  by  the  conductor  to  ride  upon  a  freight  train,  with  the  prom- 
ise to  get  him. employment  as  a  brakeman;  and,  besides,  it  did  not 
appear  that  passengers  were  either  habitually  or  occasionally  per- 
mitted to  ride  upon  the  freight  trains  of  that  company.  Here,  al- 
though disputed,  it  was  satisfactorily  shown  that  passengers  were  not 
only  occasionally  but  commonly  carried  upon  the  freight  and  construc- 
tion trains  of  the  defendant.  A.  J.  Shuster,  who  was  employed  upon 
the  construction  train  at  the  time  that  Frank  Wheeler  was  killed, 
testified  that  passengers  were  carried  upon  that  train  under  certain 
circumstances.  Albert  Hincbman,  who  had  been  on  the  train  three 
or  four  months,  stated  that  the  company  had  always  carried  passen- 
gers on  all  its  freight  trains  while  he  was  upon  the  road,  and  that  pas- 
sengers had  frequently  ridden  on  the  construction  train,  and  bad 
frequently  been  taken  on  at  points  other  than  stations  where  the  train 
was  at  work.  Henry  Wheeler  states  that  prior  to  the  accident  he 
rode  upon  the  construction  train  to  Wathena,  and  paid  fare  to  the 
conductor  for  such  ride.  A.  J.  Mowry,  who  traveled  a  great  deal 
upon  defendant's  road,  testified  that  it  was  usual  to  carry  passengers 
on  all  cabooce  cars ;  that  he  rode  on  every  kind  of  train  that  was 
ever  on  the  road,  and  had  ridden  on  defendant's  construction  trains 
before  June  17, 1881,  and  paid  fare  to  the  conductor.  It  will  thus  be 
v.lOp.no.6— 30 
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seen  that  it  was  customary  for  passengers  to  ride,  with  the  permis- 
sion of  the  conductor,  upon  all  freight  and  construction  trains  upon 
the  defendant's  road,  and  the  New  York  case,  while  similar  in  some 
of  its  features,  is  not  an  authority  here.  Persons  not  informed  of 
the  instructions  given  to  the  conductor  had  a  right,  under  this  pre- 
vailing practice,  to  assume  that  the  conductor  had  authority  to  carry 
passengers  on  thj  construction  train,  and  that  the  granting  of  per- 
mission by  him  in  such  cases  fell  within  his  general  authority  as  man- 
ager of  the  train.  Nor  was  there  anything  in  the  exterior  appear- 
ance of  the  car  in  which  the  deceased  rode  to  notify  him  that  pas- 
sengers were  not  carried  therein.  The  testimony  is  that  it  was  a 
caboose  car  similar  in  construction  and  appearance  to  those  which 
were  attached  to  all  of  defendant's  freight  trains,  and  upon  which, 
as  has  been  seen,  passengers  were  carried. 

The  railroad  company  asked  an  instruction  that  if  the  father  of 
Frank  Wheeler  had,  prior  to  the  accident,  relinquished  unto  him  the 
right  to  his  time  and  services  during  his  minority,  and  that  this  re- 
linquishment was  unrevoked  at  his  death,  the  plaintiff  can  recover 
only  nominal  damages.  It  Was  properly  rejected.  In  such  an  ac- 
tion the  plaintifif  does  not  sue  for  his  own  benefit,  but  only  as  the  per- 
sonal representative  of  the  deceased.  The  damages  recovered  inure 
to  the  exclusive  benefit  of  the  widow  and  children  if  there  are  any, 
and  if  not,  to  the  next  of  kin.  In  this  case  the  damages  were  for  the 
benefit  of  the  next  of  kin,  who  were  the  father  and  the  mother.  The 
sum  to  be  recovered  was  therefore  not  for  the  benefit  of  the  father 
alone,  who  may  have  made  the  relinquishment,  but  for  the  mother 
also.  Besides,  parents  may  recover  for  the  death  of  a  child  who  has 
attained  his  majority  if  they  can  prove  any  pecuniary  damages  re- 
sulting therefrom,  such  as  the  loss  of  support.  In  estimating  the 
pecuniary  benefit  which  would  accrue  to  his  parents  by  the  contin- 
uance of  his  life,  the  fact  that  the  parents  relinquished  to  Frank 
Wheeler  his  time  and  services  during  his  minority  was  an  element 
which  might  properly  be  taken  into  consideration,  and  this  much  was 
stated  to  the  jury. 

None  of  the  other  objections  raised  are  at  all  tenable,  and,  as  the 
charge  given  fairly  presented  the  law  of  the  case  to  the  jury,  the 
errors  assigned  will  be  overruled,  and  the  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

In  the  absence  of  a  statute,  damages  cannot  be  recovered  by  a  father  for  negligence 
causing  the  death  of  his  minor  son.    SuUivan  v.  Union  Pac.  R.  Co.,  2  Fed.  Rep.  447. 

No  damage  can  be  recovered  by  a  father  for  the  death  of  hia  minor  son,  clearly  in- 
volving pecuniary  loss  by  way  or  loss  of  his  services,  though  the  death  was  caused  by 
the  wrongful  act  of  the  defendant.    Sherman  v.  Johnson,  (Vt.)  2  Atl.  Rep.  707. 

In  an  action  for  negligently  causing  the  death  of  a  minor,  the  proper  measure  of 
damages,  where  the  father  is  the  next  of  kin,  is  the  probable  value  of  the  services  of 
(he  deceased  from  the  time  of  his  death  until  his  majority,  less  the  expense  of  his  main- 
tenance during  the  same  time,  Mayhew  v.  Burns,  (Ind.)  2  N.  E.  Rep.  793 ;  Stafford  v. 
Rubens,  (111.)  3  N.  E.  Rep.  668;  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252;  Rockford,  R. 
I.  &  St.  L.  R.  Co.  V.  Delaney,  82  III.  198 ;  and  the  jury  may  take  into  account  the  rea- 
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sellable  expectation  of  pecuniary  benefit  from  the  continuance  of  the  life  even  beyond 
majority.    Johnson  v.  Chicago  &  N.  W.  R.  Co.,  (Wis.)  25  N.  W.  Rep.  223. 

In  an  action  to  receiver  damages  for  death  of  a  child  caused  by  negligence,  the  jury 
may  take  into  account  the  reasonable  expectation  of  pecuniary 'benefit  fron:.  the  con- 
tinuance of  the  life  even  beyond  majority.    Johnson  v.  Chicago  &  N.  W.  R.  Co.,  (Wis.) 

25  N.  W.  Rep.  223. 

But  where  the  next  of  kin  arie  CQllateral  kindred  of  the  deceased,  and  have  not  re- 
ceived pecuniary  aid  from  him,  they  will  be  entitled  to  nominal  damages  only.  City 
of  Chicago  v.  Scholten,  75  111.  468. 

In  an  action  by  the  administrator  of  a  child  for  wrongfully  causing  its  death,  the 

Elaintiff  is  not  entitled  to  damages  accruing  prior  to  the  time  when  such  child  would 
ave  attained  its  majority.    Morris  v.  Chicago.  M.  &  St.  P.  R.  Co..  26  Fed.  Rep.  22. 

In  a  statutory  action  to  recover  for  death  caused  by  negligence,  when  the  next  of  kin, 
for  whose  benefit  the  action  is  prosecuted,  were  so  related  to  the  deceased  as  to  be  en- 
titled to  his  services,  or  to  support  from  him,  {e.  ^.,  the  father  of  a  minor  son,)  the  law 
presumes  some  loss.  It  appearing  that  the  deceased  was  a  man  engaged  in  active  em- 
ployment, presumably  remunerative,  and  that  he  was  nine  months  less  than  twentv- 
one  years  of  age,  a  recovery  might  be  had  in  behalf  of  the  father.of  more  than  merely 
nominal  damages.    Robel  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Minn.)  27  N.  W.  Rep.  305. 

Where  it  appears  that  the  death  was  caused  by  the  negligence  of  the  defendant,  the 
next  of  kin  may  recover  nonunal  damages  without  showing  actual  pecuniary  loss. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber,  (Kan.)  6  Pac.  Rep.  877. 

In  an  action  by  the  personal  representatives  for  an  injury  causing  death,  the  damages 
are  measured  by  the  pecuniary  loss,  including  deprivation  of  future  pecuniary  advan- 
tage occasioned  thereby  to  those  who  take  the  benefit  of  the  judgment.  Collins  v.  Da- 
vidson. 19  Fed.  Rep.  83.  See  Beems  v.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  25  N.  W. 
Rep.  693. 

The  amount  of  damages  in  an  action  by  the  next  ot  kin  is  to  be  determined  bv  the 
jury  under  the  testimony  submitted  to  them.    Johnson  v.  Missouri  Pac.  R.  Co.,  (Neb.) 

26  N.  W.  Rep,  347. 

The  measure  of  damages  is  the  value  of  the  life  of  deceased,  having  due  regard  to 
the  capacity  and  disposition  of  such  deceased  person  to  be  useful, — to  labor  and  to  save 
money.    Holmes  v.  Oregon  &  C.  Ry.  Ck).,  6  Fed.  Rep.  523. 

Where  the  party  killed  is  the  father  of  a  family,  the  evidence  may  take  a  wide  range, 
in  order  to  give  the  jury  the  fullest  insight  into  the  family  circumstances,  to  determine 
to  what  extent  they  have  been  injured  by  the  loss  of  their  head.  Staal  v.  Grand  Rap- 
ids &  I.  R.  Co.,  (Mich.)  23  N.  W.  Rep.  795. 

Evidence  of  the  amount  of  property  deceased  had  acquired,  his  habits  of  industry, 
his  ability  to  make  money,  and  his  success  in  business,  is  proper  as  a  ba.sis  for  estimat- 
ing the  amount  of  the  damages.  Shaber  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  (Minn.)  9  N.  W. 
Rep.  676. 

Damages  for  negligently  causing  the  death  of  a  married  woman  should  be  estimated 
on  the  same  basis  as  though  she  were  an  unmarried  vroman.  Stulilmiller  v.  Cloughly, 
(Iowa,)  13  N.  W.  Rep.  56. 

In  the  absence  of  a  statute,  damages  cannot  be  recovered  by  a  father  for  negligently 
causing  the  death  of  his  minor  son.    Sullivan  v.  Union  Pac.  R.  Co.,  2  Fed.  Rep.  447. 

In  an  action  for  negligently  causing  the  death  of  a  minor,  the  proper  measure  of 
damages,  where  the  father  is  the  next  of  kin,  is  the  probable  value  of  the  services  of 
the  deceased  from  the  time  of  his  death  until  his  majority,  less  the  expense  of  his 
maintenance  during  the  same  time.  Mayhew  v.  Bums.  (Ind.)  2  N.  E.  Rep.  793 ;  Stafford 
V.  Rubens,  (III.)  3  N.  E.  Rep.  6(>8 ;  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252 ;  City  of  Chi- 
cago V.  Scholten,  75  III.  468 ;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Delaney,  82  III.  198 ;  and 
the  jury  may  take  into  account  the  reasonable  expectation  of  pecuniary  benefit  from 
the  continuance  of  the  life  even  beyond  majority.  Johnson  v.  Chicago  <fe  N.  W.  R. 
Co..  (Wis.)  25  N.  W.  Rep.  223. 

But  where  the  next  of  kin  are  collateral  kindred  of  the  deceased,  and  have  not  re- 
ceived pecuniary  aid  from  him,  they  will  be  entitled  to  nominal  damages  only.  City 
of  Chicago  V.  Scholten,  76  111.  468. 

In  Morris y.  Chicago,  M.  &  St.. P.  R.  Co.,  26  Fed.  Rep.  22,  it  was  held  that  in  an  ac- 
tion against  a  railroad  company,  by  an  administrator,  for  the  death  of  a  child,  the 
plaintiff  is  not  entitled  to  damages  accruing  prior  to  the  time  when  such  child  would 
have  attained  majority. 
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(35  Kan.  198) 

McGuNB  MiN.  Co.  9.  Adams. 
Filed  April  9, 1880. 

1.  CoBPOBATTON— Action— Evidence — Ch abtbb- 

A  copy  of  tho  charter  of  a  corporation  created  under  the  laws  of  this  state, 
duly  certified  by  the  secretary  oi  state,  under  the  seal  of  the  state,  is  evidence 
of  the  creation  of  such  corporation. 

2.  Same— Stockholder— Action  for  Subscription. 

In  an  action  by  a  mining  company  against  a  subscriber  of  stock  for  install- 
ments upon  his  subscription  for  stock  of  the  corporation,  such  subscriber  or 
stockholder  cannot,  in  a  collateral  way,  question  the  existence  of  the  corpo- 
ration or  the  regularity  of  its  organization. 

Error  from  Cra,wford  county. 

Cowley  dt  Wiswell,  for  plaintiff  in  error.   " 

John  T.  Vo88,  for  defendant  in  error. 

HoBTON,  C.  J.  This  was  an  action  commenced  by  the  McCune 
Mining  Company  against  W.  B.  Adams,  before  a  justice  of  the  peace 
of  Crawford  county,  to  recover  from  the  defendant  the  sum  of  $95^ 
alleged  to  be  due  the  plaintiff  from  the  defendant  upon  his  subscrip- 
tion to  the  capital  stock  of  that  company.  Judgment  was  given  be- 
fore the  justice  against  the  plaintiff  and  in  favor  of  the  defendant, 
and  an  appeal  taken  to  the  district  court.  Upon  the  trial,  after  the 
plaintiff  had  produced  all  its  testimony,  the  defendant  demurred  there- 
to, which  demurrer  was  sustained  by  the  court.  Of  this  complaint 
is  made. 

It  appears  from  the  briefs  before  us  that  the  district  court  decided 
that  no  testimony  was  introduced  upon  the  trial  showing,  or  tending 
to  show,  that  the  company  had  any  legal  existence  as  a  corporation. 
The  specific  objection  to  the  existence  of  the  corporation  is  that  it 
was  not  shown  that  the  charter  was  subscribed  by  three  persons  who 
were  citizens  of  this  state.  The  plaintiff  introduced  in  evidence  a 
copy  of  its  charter,  duly  certified  by  the  secretary  of  state,  and  sup- 
plemented this  testimony  with  proof  of  the  election  and  qualification 
of  the  directors  of  the  company,  the  adoption  of  by-laws  by  the  com- 
pany, and  other  evidence  tending  to  show  that  the  subscribers  of  the 
charter  took  all  the  steps  supposed  by  them  necessary  to  complete 
the  incorporation.  Stock  was  subscribed,  assessments  upon  the  stock 
were  made,  and  notices  of  such  assessments  given  to  the  stockhold- 
ers. The  stock-book  of  the  company,  offered  in  evidence,  showed  that 
the  defendant,  on  January  18,  1884,  subscribed  for  one  share  of  the 
capital  stock  of  the  company,  and  attached  his  signature  thereto. 
Notices  were  properly  directed  and  mailed  to  him  of  the  assessments 
upon  the  stock  subscribed  by  him. 

The  statute  provides  that  **a  copy  of  the  charter,  or  of  the  record 
thereof,  duly  certified  by  the  secretary  of  state,  under  the  great  seal 
of  the  state,  shall  be  evidence  of  the  creation  of  the  corporation." 
Section  9,  c.  23,  Comp.  Laws  1879.     Therefore  it  was  unnecessary 
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to  oflFer  any  evidence  showing  that  thesubscrihers  to  the  charter  were 
citizens  of  the  state.  In  addition  to  this,  tbe  defendant  is  estopped 
to  deny  tbe  existence  of  the  corporation  at  the  time  he  contracted 
with  it  as  such.  A  party  cannot  be  permitted,  in  a  collateral  way, 
to  question  the  regularity  of  the  organization  of  a  corporation.  Pape 
V.  Bank,  20  Kan.  440;  Rice  v.  Railroad  Co.,  21  111,  93;  BrookviUe, 
etc.,  Co.  V.  McCarty,  8  Ind.  392;  Baker  v.  Neff,  73  Ind.  68. 

Thompson,  in  his  excellent  work  on  the  Liability  of  Stockholders, 
says: 

"If  a  person,  when  sued  by  »  corporation,  pleads  nul  tiel  corpwation,  the 
production  of  the  certificate  of  incorporation  which  has  been  filed,  and  proof 
of  user,  and  possibly  proof  of  user  alone,  will  be  sufficient  evidence  ^nwa 
facie  of  the  fact  that  it  is  a  corporate  body  in  fact  as  well  as  in  name.  The 
rule  extends  further:  A  person  who  has  contracted  with  a  body  in  writing, 
by  a  corporate  name,  when  sued  upon  the  instrument  in  the  same  name  is 
estopped  to  deny  that  the  payee  or  obligee  is  such  a  corporation."  Section 
407. 

The  bill  of  particulars  so  clearly  states  a  cause  of  action  that  it  is 
unnecessary  to  comment  thereon.  It  is  contended  that  some  of  the 
evidence  admitted  by  the  court  was  incompetent.  The  defendant  has 
filed  no  cross-petition  in  error,  and  the  question  as  to  the  competency 
of  evidence  admitted  by  the  trial  court  is  not  relevant. 

We  have  examined  the  other  questions  presented,  and,  upon  a  care- 
ful consideration  of  the  same,  perceive  no  good  reason  for  the  action 
of  the  court  in  sustaining  the  demurrer  to  the  evidence.  Beqaillird 
v.Bartlett,  19  Kan.  382;  Merket  v.  Smith,  33  Kan.  66;  S.  C.  5  Pac. 
Rep.  394;  Chnstie  v.  Barnes,  33  Kan,  317;  8.  G.  6  Pac.  Rep.  599. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  w  th  the  direciioa  that  the  court  over- . 
rule  the  demurrer  to  the  evidence. 

(All  the  justices  concurring.) 


(36  Kan.  146) 

Madden  v.  State. 
Filed  April  9, 1886. 

1.  BAiii  AWD  RECOOWiZANCifr—AcTiOK— Denial  of  EyEounoH. 

In  an  action  upon  a  forfeited  recognizance  the  defendant,  by  a  verifled 
answer,  averred  tliat  he  signed  the  instrument  when  it  was  yet  incomplete, 
and  what  is  commonly  known  as  a  "blank  recognizance;"  the  blank  spaces 
left  therein  for  the  name  of  the  county,  the  offense  charged,  the  amount  in 
which  the  prisoner  was  held,  and  the  court  before  which  he  was  required  to 
appear,  being  left  unfilled,  and  that  he  attached  his  name  to  it  upon  the  con- 
dition that  another  person  should  join  him  in  signing  the  recognizance,  and, 
when  so  signed,  the  blanks  should  be  filled  out  by  the  co-surety,  and  the  in- 
strument delivered,  and  that,  unless  it  was  so  executed,  he  was  not  to  become 
liable  thereon.  He  also  alleged  that  the  recognizance  was  not  signed  or  com- 
pleted by  the  other  party,  and  therefore  that  he  waa  not  liable  thereon. ,  Held, 
that  this  answer  was  in  substance  and  effect  a  denial  that  the  recognizance 
sued  on  had  been  exfecuted  by  him,  and  a  verified  reply  by  the  plaintiff  deny- 
ing the  allegations  >of  the  answer  was  unnecessary.  >        •  ' 
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2.  Same— Liability  op  Surety. 

A  surety  is  liable  on  a  forfeited  recognizance,  although  it  was  signed  by 
him  when  it  was  incomplete,  where  the  blanks  are  afterwards  filled  up  and 
the  instrument  completed  and  delivered  in  his  presence  and  under  his  direc- 
tion. 

8.  Same— Conditional  Execution— Evidence. 

Where  a  surety-  claims  and  testifies  that  he  signed  the  recognizance  only 
upon  the  condition  that  another  should  join  him  as  co-surety,  proof  that  he 
was  led  to  sign  it  by  other  considerations,  such  as  indemnity  furnished  or 
property  turned  over  to  him  by  the  prisoner,  is  not  incompetent. 

4.  Same— Excusing  Principal— Pleading. 

Proof  cannot  be  offered  by  the  surety  that  the  default  of  the  principal  was 
excused,  unless  the  acts  relied  on  to  excuse  the  default,  and  which  rendered 
the  performance  of  the  condition  of  the  recognizance  impossible,  have  been 
pleaded  by  such  surety. 

Error  from  Ellis  county. 

David  liathbone,  for  plaintiff  in  error. 

Eugene  L.  Rooks  and  D.  C,  Nellis,  for  defendant  in  error. 

Johnston,  J.  An  information  charging  Orson  Buno  with  the  of- 
fense of  grand  larceny  was  filed  in  the  district  court  of  Ellis  county, 
and  he  was  required  to  enter  into  a  recognizance  in  the  sum  of  $1,000 
for  his  appearance  at  the  following  term  of  that  court.  He  executed 
a  recognizance  with  Edward  F.  Madden  as  surety,  which  was  ac- 
cepted, and  he  was  released  from  custody.  Failing  to  appear  at  the 
next  term,  the  court  adjudged  the  recognizance  to  be  forfeited,  and 
thereupon  the  county  attorney  brought  this  action  against  the  surety, 
Edward  F.  Madden.  The  cause  was  tried  with  a  jury,  aiid  verdict 
and  judgment  were  given  in  favor  of  the  state  for  the  amount  named 
in  the  recognizance. 

Objections  are  made  that  the  verdict  and  findings  of  the  jury  are 
not  sustained  by  sufficient  evidence,  and  also  to  the  rulings  of  the 
court  on  the  admission  of  testimony.  It  is  first  contended  that  cer- 
tain allegations  in  Madden*^  answer  should  have  been  taken  as  ad- 
mitted because  the  reply  of  the  state  to  such  answer  was  not  properly 
verified.  The  petition  contained  the  requisite  allegations  for  a  recov- 
ery upon  a  forfeited  recognizance.  In  his  answer,  Madden  admit- 
ted signing  the  recoguizance,  but  alleged  that  it  was  then  incom- 
plete, and  what  is  commonly  known  as  a  "blank  recognizance."-  The 
blank  spaces  left  therein  for  the  name  of  the  county,  the  offense 
charged,  the  amount  in  which  he  was  held,  and  the  court  before  which 
be  was  required  to  appear,  were  at  that  time  unfilled;  and  that  he 
signed  it  upon  the  condition  that  John  Duncan  or  his  wife  should 
join  him  in  the  execution  of  the  recognizance,  and,  when  so  executed, 
that  Duncan  should  fill  up  the  blanks  in  the  recognizance,  and  that 
be  was  not  to  become  liable  thereon  unless  it  was  so  signed  and  ex- 
ecuted. He  alleges  that  the  recognizance  was  not  signed  by  Duncan 
or  his  wife,  nor  were  the  blanks  filled  up  by  Duncan,  and  therefore 
that  he  never  executed  or  delivered  the  bond  upon  which  he  was  sued. 
In  reply,  the  county  attorney  filed  a  general  denial,  signed  by  him- 
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self,  and  verified  by  Charles  Miller,  who  swears  that  he  has  read  the 
reply,  and  that  the  allegations  thereof  are  true.  It  is  claimed  that 
this  is  not  in  conformity  with  the  requirement  of  the  Code,  as  it  is 
not  stated  therein  that  the  affiant  Miller  had  knowledge  of  the  facts 
sworn  to  by  him ;  nor  does  it  state  that  he  is  the  agent  or  attorney 
of  the  plaintiff,  nor  any  other  fact  conferring  authority  upon  him  to 
verify  the  reply.  It  is  unnecessary  to  consider  or  determine  whether 
the  verification  as  made  was  sufficient,  for  the  reason  that  a  verified 
reply  was  wholly  unnecessary.  The  new  matter  alleged  in  the  de- 
fendant's answer  did  not  fall  within  the  provisions  of  section  108  of 
the  Code.  It  is  in  substance  and  effect  a  denial  that  the  bond  sued 
on  had  been  executed  by  him,  and  the  plaintiff  was  not  seeking  a  re- 
covery upon  any  other.  The  defendant  did  not  ask  for  any  affirm- 
ative relief  upon  the  instrument  which  he  claims  to  have  signed,  and 
his  averments  respecting  it  only  put  in  issue  thd  execution  of  the 
recognizance  upon  which  the  action  was  brought. 

Upon  the  sufficiency  of  the  testimony  there  can  be  little  question. 
It  is  true  that  Madden  testified  that  he  was  not  to  become  liable  on 
the  recognizance  unless  the  blanks  therein  were  filled  out  by  John  Dun- 
can, and  the  recognizance  signed  by  either  Duncan  or  bis  wife.  But 
on  the  other  side  there  is  the  evidence  given  by  the  sheriff,  strongly 
corroborated  by  the  testimony  of  other  witnesses,  that  no  such  condi- 
tions were  imposed  or  mentioned.  They  state  that  the  recognizance 
was  signed,  but  not  completed,  at  the  court-house,  in  the  presence  of 
the  sheriff  and  prisoner,  from  which  place  they  soon  afterwards  went 
to  the  store  of  a  Mr.  Gates,  who  transferred  to  Madden  a  considera- 
ble sum  of  money  belonging  to  the  prisoner  to  indemnify  him  on  the 
liability  which  he  assumed  in  signing  the  recognizance;  and  that, 
after  he  had  been  so  indemnified,  he  directed  the  sheriff  to  fill  up  the 
blanks  and  complete  the  execution  of  the  recognizance.  The  justifi- 
cation was  then  written  thereon,  and  signed  by  Madden,  and  when 
the  recognizance  was  thus  completed  the  sheriff  accepted  it  and  re- 
leased the  prisoner.  This  testimony  was  sufficient  to  warrant  the 
jury  in  finding  that  the  recognizance  was  executed  by  the  surety  prior 
to  its  delivery  to  the  sheriff  and  the  release  of  the  prisoner,  and  suf- 
ficient to  authorize  a  recovery  thereon. 

Objection  is  next  made  to  the  testimony  that  indemnity  was  given 
by  the  prisoner  to  the  defendant  for  becoming  his  surety.  Ordinarily, 
testimony  that  indemnity  was  given  to  the  surety  is  immaterial  in  an 
action  against  him  upon  a  forfeited  recognizance.  In  this  case,  how- 
ever, it  was  not  improper.  In  his  testimony  Madden  stated  that  he 
signed  the  recognizance  only  upon  the  condition  that  Duncan  or  his 
wife  should  join  him  as  a  co-surety.  The  testimony  objected  to  tended 
to  contradict  this  statement,  and  to  show  that  no  such  conditions 
were  mentioned ;  but,  rather,  that  the  inducement  which  led  to  the 
signing  of  the  recognizance  was  the  transfer  and  delivery  by  the  pris- 
oner to  him  of  41  head  of  cattle,  county  scrip  to  the  value  of  $175, 
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and  $500  in  cash.  For  this  purpose  we  think  the  testimony  was 
competent. 

It  is  finally  urged  that  the  court  erred  in  not  allowing  an  answer 
to  the  following  question:  "Now,  what,  if  you  know,  kept  Buno  away 
from  here  ?"  It  is  said  that  the  answer  might  have  disclosed  the  fact 
that  he  had  a  sufficient  legal  excuse  for  his  absence;  but,  as  the  is- 
sues were  made  up,  the  testimony  was  not  competent.  If  the  per- 
formance of  the  condition  of  the  recognizance  was  rendered  impossi- 
ble by  the  act  of  God,  such  as  sickness  or  death,  or  by  the  act  of  the 
state,  it  would  have  afforded  a  complete  defense.  Before  this  de- 
fense can  be  availed  of,  however,  it  must  be  pleaded.  The  answer 
alleged  no  such  defense,  nor  was  there  any  application  to  set  it  up 
by  an  amendment.  In  the  absence  of  any  allegation  that  would  ex- 
cuse the  default,  the  proof  offered  was  not  admissible. 

We  see  no  error  in  the  record,  and  will  therefore  affirm  the  judg- 
ment. 

(All  the  justices  concurring.) 


(35  Kan.  171) 

Boll  and  others,  Partners,  etc.,  v.  Murbay. 
Filed  April  9, 1886. 

Justice  op  the  Peace— Appeal— Attachment— Order  Discharoiko. 

In  an  action  before  a  justice  of  the  peace  an  attachment  was  discharged, 
and  afterwards  a  judgment  was  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  upon  the  merits,  and  afterwards  the  plaintiff  filed  an  appeal- 
bond  attempting  to  take  an  appeal  both  from  the  judgment  of  the  justice 
upon  the  merits  and  from  the  order  of  the  justice  discharging  th^  attach- 
ment, and  the  appeal-bond  was  sufficient  for  both  purposes,  if  an  appeal  from 
an  order  of  a  justice  of  the  peace  discharging  an  attachment  is  allowable  un- 
der the  statutes.  In  the  district  court  that  portion  of  the  appeal  which  had 
for  its  object  the  giving  to  the  district  court  power  to  review  and  retry  the 
attachment  proceedings  instituted  before  the  justice  of  the  peace  was  dis- 
missed. Held  not  error;  that  an  order  of  a  justice  of  the  peace  dischargingan 
attachment  is  not  appealable. 

Error  from  Jeflferson  county, 

Jackson  dt  Roi^se,  for  plaintiffs  in  error. 

Keelcr  d  Oephart  and  Mills  d  Wells,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Henry  E.  Roll, 
Norton  Thayer,  Thomas  R.  Williams,  and  J.  B.  Welsh,  partners  as 
Roll,  Thayer,  Williams  &  Co.,  before  a  justice  of  the  peace  of  Jeffer- 
son county,  to  recover  $265.89  from  J.  H.  Murray.  At  the  time  of 
the  commencement  of  the  action  an  order  of  attachment  was  ob- 
tained,  which  was  afterwards  levied  upon  certain  property  of  the  de- 
fendant. Afterwards,  and  upon  the  motion  of  the  defendant,  the 
attachment  was  dissolved.  The  case  then  came  on  for  hearing  upon 
its  merits,  and  judgment  was  rendered  m  favor  of  the  plaintiffs  and 
against  the  defendant  for  $126.55.  Afterwards,  and  within  proper 
time,  the  plaintiffs  filed  an  appeal-bond,  attempting  to  take  an  ap« 
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peal  both  from  the  judgment  of  the  jnstioe  upon  the  merits  and  from 
the  order  of  the  justice  discharging  the  attachment,  and  the  appeal- 
bond  was  sufficient  for  both  these  purposes,  if  an  appeal  from  an 
order  of  a  justice  of  the  peace  discharging  an  attachment  is  allowa- 
ble under  the  statutes.  The  ease  was  then  removed  to  the  district 
court,  and  afterwards  the  defendant  moved  to  dismiss  that  portion  of 
the  appeal  which  had  for  its  object  the  review  of  the  order  of  the 
justice  of  the  peace  dissolving  the  attachment,  which  motion  was 
sustained  by  the  district  court.  The  case  .was  then  tried  upon  its 
merits  by  the  court,  without  a  jury,  and  judgment  was  rendered  in 
favor  of  the  plaintiffs  and  against  the  defendant,  for  $262.09  and 
costs;  and  the  plaintiffs,  as  plaintiffs  in  error,  now  bring  the  case  to 
this  court  for  review. 

The  only  question  presented  by  the  plaintiffs  in  errpr  to  this  court 
is  whether  the  district  court  erred  or  not  in  dismissing  that  portion 
of  the  plaintiffs'  appeal  which  had  for  its  object  the  giving  to  the 
district  court  power  to  review  and  retry  the  attachment  proceedings 
instituted  before  the  justice  of  the  peace.  The  statutes  with  refer- 
ence to  appeals,  so  far  as  it  is  necessary  to  quote  them,  risad  as  fol- 
lows : 

"Sec.  120.  In  all  cases,  not  otherwise  specially  provided  for  by  law,  either 
party  may  appeal  from  the  final  judgment  of  any  justice  of  the  peace  to  the 
district  court  of  the  county  wliere  the  judgment  was  rendered. 

"Sec.  121.  The  party  appealing  shall,  within  ten  days  from  rendition  of 
the  judgment,  enter  into  an  undertaking  to  the  adverse  party,  with  at  least 
one  good  and  sufficient  surety,  to  be  approved  by  such  justice,  in  a  sum  not 
less  tlian  fifty  dollars  in  any  case,  nor  less  than  double  the  amount  of  the 
judgment  and  costs,  conditioned* 7  etc.    Justices^  Code,  §§  120,  121. 

It  will  be  seen  that  an  appeal  can  be  taken  only  from  a  "final 
judgment,"  and  the  appeal  can  be  taken  only  after  the  ''judgment" 
has  been  rendered,  and  only  within  ten  days  after  the  "judgment" 
has  been  rendered,  and  the  amount  of  the  appeal-bond  must  not  in 
any  case  be  "less  than  double  the  amount  of  the  judgment  SLnd  costs;'* 
and  when  the  case  is  taken  to  the  district  court  on  appeal,  it  "shall 
be  tried  de  novo  in  the  district  court  upon  the  original  papers  on  which 
the  case  was  tried  before  the  justice,  unless  the  appellate  court,  in 
furtherance  of  justice,  allow  amended  pleadings  to  be  made,  or  new 
pleadings  to  be  filed."  Justices'  Code,  §  122.  There  is  no  provision 
in  the  statutes  for  taking  an  appeal  from  the  order  of  a  justice  of  the 
peace  in  any  provisional  remedy,  or  in  any  ancillary  proceeding,  and 
no  provision  anywhere  for  retrying  in  the  district  court,  upon  an  ap- 
peal from  a  justice  of  the  peace,  any  question  that  pertains  only  to 
some  provisional  remedy  or  to  some  ancillary  proceeding.  The  ap- 
peal is  from  a  final  judgment  only,  and  from  a  judgment  on  the  mer- 
its only,  and  the  trial  afterwards  to  be  had  on  the  appeal  is  only  upon 
the  merits.  It  has  already  been  decided  by  this  court  that  an  ordi- 
nary appeal-bond,  given  by  the  plaintiff  after  a  judgment  has  been 
rendered  by  a  justice  of  the  peace,  will  not  carry. to  the  district  court 
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attachment  proceedings  instituted  in  the  justice's  court  where  the  jus- 
tice  has  discharged  the  attachment,  {Gates  v.  Sanders,  13  Kan.  411 ;) 
nor  garnishment  proceedings  in  like  cases,  (Brown  v.  Tuppeny,  24 
Kan.  29;)  nor  attachment  proceedings  in  like  cases  where  the  appeal 
is  attempted  to  be  taken  before  any  judgment  is  rendered  upon  the 
merits  of  the  case,  the  dissolution  of  the  attachment  not  being  con- 
sidered e^B  a  "final  judgment,"  {Butcher  v.  Taylor,  18  Kan.  558;)  and 
an  appeal  by  the  defendant  from  the  final  judgment  of  a  justice  of 
the  peace  will  not  carry  .attachment  proceedings  in  the  case  of  the 
district  court,  but  will  discharge  the  attachment,  {St,  Joseph  dt  D.  C, 
R.  Co.  V.  Casey,  14  Kan.  504.) 

Counsel  for  plaintiffs  in  error  do  not  ask  us  to  overrule  any  of  the 
foregoing  cases;  hence  we  suppose  they  admit  that  an  ordinary  ap- 
peal-bond will  not  carry  proceedings  in  attachment  from  a  justice 
of  the  peace  to  the  district  court,  nor  will  an  appeal-bond,  given  ex- 
pressly for  such  a  purpose,  do  so  where  no  final  judgment  has  yet 
been  rendered  by  the  justice  of  the  peace  upon  the  merits  of  the  case. 
But  their  claim  is  that  an  appeal-bond,  executed  after  the  attachment 
has  been  dissolved,  and  after  the  final  judgment  has  been  rendered 
upon  the  merits  of  the  case,  and  within  10  days  after  the  rendition  of 
such  final  judgment,  and  executed  for  the  express  purpose  of  appealing 
from  both  the  order  discharging  the  attachment  and  the  final  judgment, 
will  carry  both  the  case,  upon  its  merits,  and  the  attachment  proceed- 
ings, to  the  district  court,  where  both  can  again  be  heard  and  deter- 
mined. But  suppose  the  attachment  was  dissolved  more  than  10  days 
or  more  than  50  days  before  the  final  judgment  was  rendered,  then 
would  it  be  claimed  that  it  could  be  taken  to  the  district  court  on  • 
an  appeal,  along  with  the  case  on  its  merits,  when  it  could  not  be 
taken  separately  or  by  an  ordinary  appeal-bond  ?  In  our  opinion, 
attachment  proceedings  cannot  be  taken  to  the  district  court  at  all 
on  appeal,  and  it  therefore  follows  that  the  order  and  judgment  of 
the  district  court  are  correct,  and  the  same  will  be  affirmed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  CALIFORNIA. 

(69  Cal.   188) 

Thrift  v.  Delaney.     (No.  8,843.) 
Filed  March  30, 1886. 

1.  Action- -Recovery  of  Real  Property— Second  Action  Involving  Same 

Issues— Bar  op  Judgment. 

A  judgment  rendered  in  an  action  to  recover  real  property,  under  the  Cali- 
fornia system  of  pleading,  is,  as  to  all  the  matters  put  in  issue  and  passed  on 
in  the  action,  conclusive  between  the  parties  or  their  privies,  when  the  ^same 
matters  are  directly  in  issue.  The  bar  of  a  judgment  in  such  an  action  is, 
however,  limited  to  the  rights  of  the  parties  as  they  existed  at  the  time  when 
it  was  rendered,  and  neither  the  parties  nor  their  privies  are  precluded  by  the 
same  from  showing,  in  a  subsequent  action,  any  new  matters,  occurring  after 
its  rendition,  which  give  the  defeated  party  a  title  or  right  of  possession. 

2.  Same- Pre-emptor  after  Entry  for  Homestead— Action  before  Pre- 

emption—Estoppel. 

When  a  settler,  without  complying  with  the  necessary  conditions  precedent 
to  his  right  of  obtaining  a  homestead  patent,  surrenders  his  claim  in  so  far, 
and  elects  to.  and  by  permission  does,  pay  for  the  land  as  a  pre-emptor,  the 
patent  that  follows  the  new  and  original  entry  gives  him  a  new  title,  and  ho 
cannot  be  barred  or  estopped  from  asserting  such  new  title  by  any  judgment 
in  ejectment  rendered  before  he  obtained  it. 

Department  2.     Appeal  from  superior  court,  Sonoma  county. 
Rutledge  d  McConnell  and  A.  W.  Thompson^  for  appellant. 
George  Pearce,  for  respondent. 

Belcher,  C.  C.  On  the  twentieth  day  of  January,  1879,  the  land 
in  controversy  was  public  land  of  the  United  States,  and  open  to 
pre-emption  or  homestead  entry.  On  that  day  the  plaintiff,  Sabin 
D.  Thrift,  made  a  homestead  entry  upon  it  by  filing  with  the  regis- 
ter and  receiver  of  the  proper  United  States  land-office  the  requisite 
application  and  affidavit,  and  paying  them  the  fee  and  commission 
required  by  law  in  such  cases.  On  the  fifteenth  day  of  April,  1879, 
the  defendant  in  this  action  commenced  an  action^  against  Thrift  to 
recover  from  him  the  possession  of  the  land  covered  by  his  home- 
stead entry.  In  the  complaint  it  was  alleged  that  the  plaintiff  was 
the  owner  and  seized  in  fee  of  the  premises,  and  that  the  defendant 
(plaintiff  here)  had  entered  and  ousted  him  therefrom.  The  defend- 
ant appeared,  and  for  answer  to  the  complaint  denied  that  the  plain- 
tiff was  the  owner  or  seized  in  fee  of  the  premises,  or  entitled  to  the 
possession  thereof.  The  case  was  brought  to  trial  on  the  second  day 
of  June  following.  Upon  the  trial  the  plaintiff  offered  no  evidence  of 
a  paper  title,  but  relied  solely  on  evidence  of  prior  actual  possession 
and  inclosure  of  the  land.  The  defendant  contested  his  right  to  re- 
cover on  that  ground,  but  did  not  offer  the  receipt  given  him  by  the 
register  and  receiver,  or  any  evidence  of  his  homestead  entry.  The 
court  found  and  adjudged  that  the  plaintiff  in  the  action  was  the 
owner  of  the  premises  sued  for,  and  entitled  to  the  possession  thereof . 
On  this  judgment  a  writ  of  restitution  was  issued  on  the  twenty-third 
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day  of  the  same  month,  and  under  it  the  defendant  was  removed 
from  the  possession,  and  the  plaintiff  was  placed  in  the  possession,  of 
the  land.  The  judgment  so  rendered  has  never  been  reversed,  modified, 
or  set  aside,  but  remains  in  full  force  and  effect.  Afterwards,  on  the 
fifth  day  of  November,  1881,  Thrift  elected  to  commute  his  home- 
stead entry  to  a  cash  entry,  and  to  that  end  he  surrendered  his  home- 
stead entry  receipt,  paid  for  the  land  at  the  rate  of  a  dollar  and  a 
quarter  per  acre,  and  received  from  the  receiver  of  the  land*office  a 
receipt  showing  full  cash  payment.  Upon  this  cash  entry  the  United 
States  ilBsued  to  him  a  patent  for  the  land  on  the  fifteenth  day  of 
March,  1882,,  This  action  was  commenced  in  November,  1882,  to 
recover. back  the  possession  of  the  land.  The  defendant  answered 
to  the  complaint,  and,  among  other  things,  pleaded  in  bar  of  the  ac- 
tion his  former  judgment. 

The  above  is  the  substance  of  the  facts  found  by  the  court,  and 
upon  the  findings  judgment  was  rendered  in  favor  of  the  plaintiff. 
Thrift.  The  appeal  is  from  the  judgment  and  an  order  denying  a 
new  trial. 

The  principal  question  presented  for  decision  relates  to  the  plea  in 
bar.  It  is  not  pretended  that  the  appellant  has  any  title  or  right  to 
the  land  sued  for,  unless  he  can  claim  it  under  and  by  reason  of  his 
former  judgment  in  ejectment.  It  is,  however,  insisted  by  him  that 
when  the  former  judgment  was  rendered  the  respondent  had  per- 
fected his  homestead  entry,  and  was  in  such  relation  to  the  source  of 
title  that  he  might  have  defended  successfully  against  the  action,  and, 
having  failed  or  neglected  to  do  so,  the  judgment  is  conclusive  upon 
all  rights  he  then  bad,  or  has  since  acquired,  to  the  property  in- 
volved in  it. 

There  can  be  no  doubt  that  a  judgment  rendered  in  an  action  to 
recover  the  possession  of  real  property,  under  the  system  of  plead- 
ing and  practice  adopted  in  this  state,  is,  as  to  all  matters  put  in  is- 
sue and  passed  on  in  the  action,  conclusive  between  the  parties  and 
their  privies,  and  a  bar,  in  another  action  between  the  parties  or 
their  privies,  when  the  same  matters  are  directly  in  issue.  The  bar 
of  a  judgment  in  such  an  action  is,  however,  limited  to  the  rights  of 
the  parties  as  they  existed  at  the  time  when  it  was  rendered;  and 
neither  the  parties  nor  their  privies  are  precluded  by  the  6ame  from 
showing,  in  a  subsequent  action,  any  ne^^  matters  occurring  after  its 
rendition  which  give  the  defeated  party  a  title  or  right  of  possession. 
Caperton  v.  Schmidt,  26  Cal.  479 ;  Mahoney  v.  Van  Winkle,  33  Cal.  448. 

Thus,  it  has  been  held,  when  judgment  for  the  possession  of  a 
quarter  section  of  land  was  rendered  against  one,  after  he  bad  proved 
up  and  paid  for  the  land  under  the  pre-emption  laws  of  the  United 
States,  and  subsequent  to  the  rendition  of  the  judgment  had  received 
a  patent  for  it,  that  the  judgment  was  conclusive,  and  barred  his 
rights  in  any  subsequent  action.  Bycrs  v.  Neal,  43  CaU  210.  This 
ruling  was  made  upon  the  ground  that  the  pre-emptor,  when  he 
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proved  up  and  paid  for  his  land,  acquired  a  title  to  it  which  he  could 
sell  or  mortgage,  or  which  could  be  sold  out  on  process  against  him, 
and  the  patent  afterwards  received  was  not  a  new  title,  but  merely  a 
formal  assurance  of  an  estate  which  he  had  already  acquired.  It 
has  also  been  held,  where  a  pre-emptor  had  only  settled  upon  and 
filed  his  declaration  of  intention  to  pre-empt  a  piece  of  public  land, 
and  then,  in  an  action  commenced  against  him  for  its  possession,  had 
been  defeated  and  put  out  of  it,  but  afterwards  had  gone  upon  an- 
other portion  of  the  land,  and  again  filed  his  declaration  of  intention 
to  pre-empt  the  whole  tract,  and  had  then  proved  up  and  paid  for 
the  land,  and  obtained  a  patent  for  it,  that  the  former  judgment  was 
not  a  bar  or  estoppel  in  any  new  action.  Montgomery  v.  Whiting,  40 
Cal.  294.  And  this  ruling  was  made  upon  the  ground  that  until  the 
pre-emptor  proved  up  and  paid  for  the  land  he  had  no  title  to  it, 
either  inchoate  or  otherwise,  and  the  judgment  was  not  a  bar  to  any 
title  acquired  by  him  after  its  rendition. 

In  this  case  it  appears  that  when  the  judgment  in  Delaney  v.  Thrift 
was  rendered  Thrift  had  merely  filed  the  necessary  papers  to  enable 
him  to  take  the  land  as  a  homestead ;  but  this  gave  bim  no  title  to 
it.  As  said  by  the  supreme  court  of  the  United  States,  quoting  from 
an  opinion  of  Atty.  Gen.  Speed : 

'''It  Is  not  to  be  doubted  that  settlement  on  the  public  lands  of  the  United 
States,  no  matter  how  long  continued,  confers  no  right  against  the  govern- 
ment. «  «  *  The  land  continues  subject  to  the  absolute  disposing  power 
of  congress  until  the  settler  has  made  the  required  proof  of  settlement  and 
improvement,  and  has  paid  the  requisite  purchase  money."  Frisbie  v.  Whit- 
ney, 9  Wall.  195. 

Under  the  homestead  laws  of  the  United  States  every  person  who 
is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of  21  years, 
and  is  a  citizen  of  the  United  States,  or  has  filed  his  declaration  of 
intention  to  become  such,  may  make  a  homestead  entry  upon  not  ex- 
ceeding one  quarter  section  of  unappropriated  public  land.  To  do 
this,  hejnust  file  in  the  proper  land-office  an  application  for  the  land, 
and  an  affidavit  showing  his  right  to  make  the  entry,  and  '*tbat  such 
application  is  made  for  his  exclusive  use  and  benefit,  and  that  his 
entry  is  made  for  the  purpose  of  actual  settlement  and  cultivation, 
and  not,  either  directly  or  indirectly,  for  the  use  or  benefit  of  any 
other  person."  Upon  this  entry  no  certificate  or  patent  for  the  land 
can  be  issued  to  him  until  the  expiration  of  five  years  from  the  date 
of  the  entry,  and  then  only  upon  satisfactory  proof  that  he  has  re- 
sided upon  or  cultivated  the  same  for  the  term  of  five  years  immedi- 
ately succeeding  the  time  of  filing  his  affidavit.  If  during  the  five 
years  he  changes  his  residence  or  abandons  the  land  for  more  than 
six  months  at  any  time,  then,  and  in  that  event,  the  land  reverts  to 
the  government.  He  may,  however,  if  he  elects  to  do  so,  pay  the 
minimum  price  for  the  land  at  any  time  before  the  expiration  of  the 
five  years,  and  then  obtain  a  patent  therefor  from  the  government,  on 
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making  proof  of  settlement  and  cultivation  as  provided  by  law  grant- 
ing pre-emption  rights.     Rev.  St.  U.  S.  §  2289  et  seq. 

It  must  be  apparent  from  this  statement  of  the  law  that  the  gov- 
ernment offers  to  give  to  the  qualified  claimant  a  homestead  upon  con- 
dition that  he  reside-  upon  or  cultivate  the  land  for  five  years,  just  as 
it  offers  to  give  to  the  qualified  pre-emptor  a  right  to  purchase,  upon 
.certain  conditions,  at  the  minimum  price.  But  no  estate  vests  in  the 
pre-emptor  until  he  has  performed  the  conditions,  and  has  proved  up 
and  paid  for  the  land.  Hutton  v.  Frisbie,  37  Cal.  475 ;  Low  v.  Hutch* 
ings,  41  Cal.  634;  Frisbie  v.  Whitney,  9  Wall.  187.  The  same  rule, 
it  seems  to  us,  must  apply  to  the  homestead  claimant,  and  no  estate 
in  the  land  will  vest  in  him  until  he  has  complied  with  the  prescribed 
conditions.  The  bare  entry  of  a  homestead  can  no  more  confer  a 
right  to  or  estate  in  the  land,  or  a  right  to  its  possession,  as  against 
the  government,  than  can  the  filing  by  the  pre-emptor  of  his  declara- 
tion of  intention  to  pre-empt.  Here,  without  complying  with  the 
conditions  which  were  precedent  to  his  right  to  obtain  a  homestead 
patent.  Thrift  elected  and  was  permitted  to  surrender  his  homestead 
claim,  and  to  pay  for  the  land  as  a  pre-emptor.  When  he  did  this 
according  to  the  instructions  of  the  commissioner  of  the  general  land- 
office  he  made  "a  new  and  original  entry,"  and  was  entitled  to  a  "pre- 
emption certificate  and  recept  as  in  ordinary  pre-emption  cases." 
Zab.  Land  Laws  U.  S.  149.  The  patent  which  followed  that  new  and 
original  entry  gave  to  him  a  new  title,  and  it  seems  clear  that  he 
cannot  be  barred  or  estopped  from  asserting  that  title  by  any  judg- 
ment in  ejectment  rendered  before  he  obtained  it. 

We  are  cited  by  counsel  for  appellant  to  Shinn  v.  Young,  67  Cal. 
525;  but  that  case  is  not  in  conflict  with  what  has  been  said.  There 
the  land  had  been  listed  to  the  state  and  sold  to  Young.  Young 
commenced  an  action  against  Shinn  to  recover  its  possession,  and 
rested  his  right  to  recover  on  his  certificate  of  purchase.  Shinn  de- 
fended the  action  upon  the  ground  that  the  premises  were  a  part  of 
his  homestead  claim,  taken  up  under  the  act  of  congress.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  and  affirmed  in  this  court. 
48  Cal.  26.  When  Shinn  v.  Young  was  before  this  court  it  was  held 
that  the  judgment  in  the  ejectment  action  between  the  parties  de- 
termined the  validity  of  the  certificate  of  purchase  issued  to  Young, 
and  the  invalidity  of  the  subsequent  application  by  Shinn,  under  the 
United  States  homestead  law ;  that  the  validity  of  the  state  certifi- 
cate of  purchase  necessarily  involved  the  validity  of  the  state  selec- 
tion, including  the  listing  of  the  land  over  to  the  state;  that  all  of 
these  proceedings  having  been  put  in  issue  and  determined  in  the 
action  of  ejectment,  the  judgment  was  conclusive  and  binding  upon 
the  parties;  and  that  as  it  was  thus  determined  as  between  the  par- 
ties that  the  United  States  had  transferred  the  land  in  question  to 
the  state,  it  had  no  title  left  to  transfer  to  Shinn  by  patent  or  other- 
wise. 


Digitized  by 


Google 


Cal.]  CHENEY  V.  o'brien,  479 

The  other  points  made  by  the  appellant  do  not  require  special  no- 
tice. 

We  see  no  error  in  the  record,  and  the  judgment  and  order  should 
be  affirmed. 

We  concur:     Searls,  C,  and  Foote,  C. 

By  the  Court.  For  the  reason^  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


(69  Cal.  199) 

Cheney  and  others  v.  O'Brien.     (No.  8,655.) 
Filed  March  80,  1886. 

1.  Right  op  Way— Way  of  Necessity— Interveking  Land— Titi.e  in  Stranger 

— Proof  of  Title— Parol  Evidence. 

In  order  to  establish  a  right  to  what  is  known  as  a  "way  of  necessity,'*  over 
defendant's  land,  it  being  required  of  plaintiff  to  prove  that  the  land  inter- 
vening between  his  land  and  the  county  road  belonged  to  a  stranger,  such 
proof  could  be  made  by  parol. 

2.  Pleading — Amendment— Discretion  of  Court. 

Applications  to  amend  pleadings  are  addressed  to  the  sound  discretion  of 
the  court,  and  unless  it  clearly  appears  that  the  rights  of  the  party  objecting 
have  been  prejudiced  by  the  amendment,  he  will  not  be  heard  to  complain. 

Department  2.     Appeal  from  superior  court,  Sonoma  county. 
George  Pearce,  for  appellant. 
William  D.  Bliss,  for  respondents. 

Belcher,  C.  C.  After  carefully  going  over  all  the  evidence  pre- 
sented in  the  transcript,  we  are  unable  to  see  that  it  does  not  justify 
the  findings  of  the  court.  Upon  some  points  there  is  a  slight  conflict, 
but  that  was  a  matter  for  the  court  below  to  consider  and  determine. 
The  way  over  the  defendant's  land  which  he  was  alleged  to  have  ob- 
structed was  a  "way  of  necessity,"  and,  besides,  had  been  used  by 
the  plaintiffs  long  enough  to  give  them  a  right  to  it  by  prescription. 
The  fact  that  when  the  ground  was  soft  the  plaintiifs  had  sometimes 
turned  out  at  one  point,  and  made  as  many  as  seven  different  tracks 
there,  did  not  affect  their  rights  to  the  way;  nor  was  it  materifil 
whether  the  road  to  which  the  way  led  was  a  county  road,  as  testified 
to  by  one  of  the  plaintiffs,  or  a  mere  by-road,  as  testified  by  defendant. 
It  appeared,  without  contradiction,  to  be  a  road  which  the  plaintiffs 
and  others  bad  used  for  a  good  many  years,  and  that  was  all  that  was 
necessary  for  the  purposes  of  the  case. 

In  the  progress  of  the  trial  four  objections  and  exceptions  to  the 
admission  of  evidence  were  taken  by  the  defendant,  and  the  rulings 
are  assigned  as  errors. 

The  first  two  relate  to  the  road  above  referred  to.  A  witness  for 
plaintiffs,  in  giving  his  testimony,  at  one  time  called  the  road  a  "high- 
way," and  at  another  time  a  "county  road."     The  defendant  objected 
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that  the  testimony  was  secondary  and  incompetent,  and  moved  to 
strike  oat  the  answers.  We  do  not  think  the  plaintiffs  were  called 
upon  to  show  that  the  road  had  been  formally  laid  out  or  dedicated 
so  as  to  make  it  a  public  highway.  It  was  beyond  the  defendant's 
land,  and  no  question  was  raised  as  to  the  right  of  the  plaintiffs  to 
pass  over  it.  Whether  it  was  correctly  designated  by  the  witness  or 
not  was  therefore  altogether  immaterial. 

The  next  two  objections  were  (o  questions  in  reference  to  the  own* 
ership  of  the  land  lying  east  of  the  plaintiff's  land,  and  between  that 
and  the  county  road.  A  witness  for  the  plaintiffs  testified  that  prior 
to  1861  a  Mr.  Wardlow  owned  the  land  referred  to,  and  a  Mr.  Gar- 
riger  was  in  possession  of  it  as  his  agent,  and  again  that  Mr.  Ward- 
low  claimed  to  be  the  owner  of  it.  Counsel  for  defendant  objected  to 
the  evidence  upon  the  ground  that  it  was  secondary  and  incompetent, 
and  then  moved  the  court  that  it  be  stricken  out.  To  establish  their 
right  to  what  is  known  as  a  "way  of  necessity"  over  defendant's  land, 
the  plaintiffs  were  required  to  show,  among  other  things,  that  they 
had  no  other  access  to  the  county  road.  To  this  end  they  were  at- 
tempting to  show  that  when  they  received  their  deed  th,e  land  lying 
between  this  land  and  the  county  road  was  the  land  of  a  stranger. 
This  could  be  shown  by  parol,  and  it  was  not  necessary,  in  the  first 
instance,  to  introduce  record  evidence  of  the  stranger's  title.  Code 
Civil  Proc.  §  1963,  subds.  11,  12. 

After  the  trial  had  commenced  the  plaintiffs  asked  leave  to  amend 
their  complaint  by  striking  out  certain  words  from  it.  The  defendant 
objected,  but  the  court  overruled  the  objection  and  allowed  the  amend* 
ment  to  be  made.  The  defendant  reserved  an  exception  to  the  ruling, 
and  now  assigns  it  as  error.  Applications  to  amend  pleadings  are 
addressed  to  the  sound  discretion  of  the  court,  and  unless  it  clearly 
appears  that  the  rights  of  the  party  objecting  have  been  prejudiced 
by  the  amendment  he  will  not  be  heard  to  complain  of  it.  Here,  after 
the  amendment  was  made,  it  was  agreed  by  the  parties  that  the  an- 
swer should  stand  as  the  answer  to  the  amended  complaint,  and  the 
defendant  then,  without  objection,  went  on  with  the  trial.  No  injury 
is  pointed  out,  and  we  are  unable  to  see  how  any  could  have  resulted, 
from  the  amendment. 

We  find  no  error  in  the  record  prejudicial  to  the  appellanti  and  the 
judgment  and  order  should*  be  affirmed. 

We  concur:     Seabls,  C,  and  Footb,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 
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SUPREME  COURT  OF  UTAff. 
(4  Utah,  867) 

Bacon  v,  Baybould,  impleaded  with  another. 
Filed  April  10,  1886. 

1.  Judgment— CoiWKSsiON  op—Law  op  Utah. 

The  Utah  statute  regarding  confessions  of  judgment  requires  that  a  sworn 
statement  shall  be  made  and  filed  by  the  debtor  who  seeks  to  confess  the  judg- 
ment, and,  if  the  judgment  be  for  money,  that  it  shall  *' state  concisely  the 
facts  out  of  which  it  arose. " 

2.  MoBTGAQB— Pabtt  Limitbd  TO  Onb  Suit  pob  A  Pabticulab  Debt. 

A  party  having  one  suit,  either  pending  or  in  judgment,  for  a  debt  secured 
by  mortgage,  cannot  have  another  action  for  the  recovery  of  the  same  debt. 

On  appeal  from  "Eix^i  district. 

H.  Emerson,  for  respondent. 

Sutherland  A  McBride  and  C.  K.  Oilchrist,  for  appellant. 

Boreman,  J.  On  tenth  March,  1884,  A.  K.  Thornton  gave  his  note 
2kud  mortgage  to  James  Gbipman  for  $500,  and  these  were  assigned 
to  appellant.  On  twenty-sixth  July,  1884,  appellant  entered  suit  in 
First  district  court  against  Thornton  to  recover  the  amount  of  said 
note,  and  also  of  another  note,  and  an  account  stated, — all  bona  fide 
debts, — but  nothing  was  said  about  the  mortgage.  On  the  same  day 
(twenty-sixth  July,  1884)  appellant  obtained  a  writ  of  attachment  in 
the  same  case,  and  said  Thornton  on  the  same  day  gave  Gbipman  a 
power  of  attorney  to  confess  judgment  in  that  case,  and  on  the  first 
August  following  the  confession  of  judgment  was  entered  for  $728. 
In  a  few  days  thereafter,  viz.,  on  fourth  September,  1884,  Thornton 
gave  Chauncey  Bacon  (lespondent)  his  note  and  mortgage  for  $1,200, 
due  at  six  months.  This  mortgage  and  the  Gbipman  mortgage  em- 
braced some  of  the  same  property.  On  seventeenth  March,  1885, 
Bacon  began  his  action  in  the  same  court  against  Baybould  and 
Thornton,  to  foreclose  his  mortgage,  and  that  is  the  action  we  are 
now  considering.  Baybould  and  Thornton  filed  a  joint  answer,  pray- 
ing that  the  judgment  by  confession  on  first  August,  1884,  be  declared 
valid,  and  a  prior  lien  to  that  of  respondent ;  and  also  that  the  mort- 
gage to  Gbipman,  and  assigned  to  appellant,  be  declared  a  prior  lien 
to  that  of  respondent ;  and  that  upon  the  sale  of  the  property  the 
Baybould  liens,  amounting  in  all  to  $767.75,  be  paid,  less  a  small 
payment.  At  the  time  of  the  filing  of  said  answer  the  appellant 
filed  likewise  a  cross-complaint  against  respondent  and  Thornton, 
and  setting  up  the  same  matters  as  were  set  up  in  the  joint  answer, 
and  making  a  similar  prayer,  and  also  that  the  property  be  sold. 

Upon  a  trial  of  the  case,  the  lower  court  found,  as  a  conclusion  of 

law,  that  the  judgment  by  confession  was  null  and  void,  and  that 

that  action  was  pending  and  undetermined  when  Thornton  gave  the 

Bacon  note  and  mortgage;  also  that  appellant  was  not  entitled  to  a 
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foreclosure  of  his  mortgage ;  but  that  Bacon  was  .authorized  and  en- 
titled to  a  foreclosure  of  his  mortgage.  The  court  gave  judgment 
accordingly,  and  thereupon  said  Baybould  appealed  the  case  to  this 
court. 

The  appellant  maintains  that  the  judgment  by  confession,  made 
by  Thornton  in  favor  of  appellant,  is  valid,  and  a  prior  lien  to  the 
mortgage  sought  to  be  foreclosed  by  respondent,  (Bacon.)  Thornton 
made  what  purported  to  be  a  confession  of  judgment.  It  was  made 
through  the  medium  of  an  attorney  in  fact.  The  power  of  attorney 
authorized  the  attorney  in  fact  to  confess  judgment.  He  was  not 
authorized  to  do  more.  The  judgment  was  therefore  one  by  confes- 
sion, or  it  was  nothing.  Our  statute  regarding  confessions  of  judg- 
ment (Comp.  Laws,  p.  500,  §§  357-359;  Laws  1884,  p.  331,  §§ 
1014-1017)  must  be  strictly  pursued.  Chapin  v.  Thompson,  20  Cal. 
681:  That  statute  requires  that  a  sworn  statement  shall  be  made 
and  filed  by  the  debtor  who  seeks  to  confess  the  judgment,  and,  if 
the  judgment  be  for  money,  that  it  shall  "state  concisely  the  facts 
out  of  which  it  arose."  In  the  present  case  there  was  no  such  state- 
ment, nor  any  attempt  to  make  one.  The  authorities  go  to  the  ex- 
tent of  holding  that  where  there  is  an  incomplete  or  insufficient  state- 
ment of  such  facts,  the  failure  to  make  a  complete  statement  will  be 
only  prima  facie  evidence  of  fraud  as  to  creditors,  and  that  it  cannot 
be  attacked  collaterally.  But  no  case  has  been  called  to  our  atten- 
tion where  a  court  has  held  that  a  confession  of  judgment  is  merely 
prima  facie  fraudulent  as  to  creditors,  and  not  liable  to  be  attacked 
collaterally  where  there  was  a  total  absence  of  the  statement  of  any 
facts  whatever.  We  know  of  no  instance  in  which  such  a  case  has 
reached  an  appellate  court.  The  statement  of  such  facts  is  a  pre- 
requisite to  the  confession  of  judgment, — it  is  not  a  confession  of 
judgment  without  it.  Every  attempt  at  making  such  a  statement 
being  wanting,  the^  pretended  judgment  by  confession  was  null  and 
void,  and  the  case*  after  its  entry,  was  still  pending  and  undeter- 
mined. 

The  appellant  further  maintains  that  the  mortgage  of  tenth  March, 
1884,  made  by  Thornton  to  Chipman,  and  assigned  to  him,  is  a  valid 
prior  lien  to  that  of  the  respondent.  The  appellant  held  a  $500  note 
of  Thornton,  secured  by  that  mortgage.  That  note  was  one  of  the 
notes  sued  in  the  action  wherein  Thornton  essayed  to  make  a  con- 
fession of  judgment.  The  appellant  laid  aside  his  mortgage  lien,  and 
sued  in  that  action  simply  on  the  note,  and  did  not  ask  any  foreclos- 
ure of  his  mortgage,  but  instead  thereof  be  sought  and  obtained  a 
writ  of  attachment.  In  order  to  get  his  writ  of  attachment,  he  filed, 
as  required  by  law,  an  affidavit  that  his  mortgage  had  become  nuga- 
tory by  the  action  of  the  mortgagor,  Thornton,  the  defendant  in  that 
action.  His  electing  to  pursue  his  remedy  by  attachment  was  a 
waiver  of  his  remedy  upon  his  mortgage.  Ladd  v.  Ruggles,  23  Cal. 
The  purpose  and  intent  of  this  provision  of  our  attachment 
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laws  were  to  prevent  a  party  from  pursuing  both  remedies,  and  it 
would  not  allow  him  to  have  his  writ  of  attachment  unless  he  should 
file  an  affidavit  that  his  mortgage  had  become  nugatorv  by  the  act  of  the 
defendant.  Comp.  Laws,  432,  (1348,)  §  123.  If  V  refore,  the  ap- 
pellant should  now  be  allowed  to  fall  iDack  upon  hio  mortgage  lien,  it 
would,  in  effect,  thwart  the  very  object  of  the  statutory  provision  re- 
ferred to,  and  allow  appellant  to  pursue  both  remedies,  and  that,  too, 
at  the  same  time. 

In  this  territory  there  can  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right,  secured  by  mortgage  or 
other  lien  on  real  estate.  This  is  our  statute.  Comp.  Laws,  474, 
(1471,)  §  246;  Laws  1884,  p.  268,  §  606.  The  allowance  of  ap- 
pellant's cross-complaint  would  be  a  nullification  of  that  statute.  A 
party  having  one  suit,  either  pending  or  in  judgment,  for  a  debt  se- 
cured by  mortgage,  cannot  have  another  action  for  the  recovery  of 
the  same  debt.  His  whole  claim  must  be  embraced  in  one  suit. 
There  is  no  reason  why  this  could  not  have  been  done  in  regard  to 
the  debt  of  appellant.  This  is  the  rule  in  California  under  a  simi- 
lar statute.  Porter  v.  MuUer,  65  Cal.  512;  S.  C.  4  Pao.  Rep.  531; 
Ould  V.  Stoddard,  54  Cal.  613;  Eastman  v.  Turman,  24  Cal.  382. 

Upon  the  whole  case,  therefore,  we  see  no  reason  for  reversing  the 
judgment  of  the  court  below,  and  it  is  therefore  affirmed. 

Lane,  C.  J.,  and  Powers,  J.,  concur. 
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SUPREME  QOURT  OF  OREGOIT. 

(13  Or.  317)  

White  v.  County  Com'rs  op  Multnomah  Co. 
Filed  March  31.  1886. 

1.  Elections— Registry  Laws  Void— Oregon  Constitution,  Art.  2,  §  3. 

Under  the  Oregon  constitution,  which  prescribes  the  qualification  of  voters, 
and  makes  no  provision  for  registration  laws,  any  statute  which  requires  ijre- 
vious  registration  as  a  prerequisite  to  the  right  to  vote  is  ipso  facto  void.^ 
Thayer,  J.,  dissenting. 

2.  Same— Tax-Payer— Enjoining  Payment  of  "P^^itstration  Expenses. 

*A  citizen  and  tax-payer  of  a  county  may  luatntain  a  suit  against  county 
officers  to  restrain  them  from  auditing,  and  allowing  bills  against  the  county 
incurred  in  the  execution  of  an  unconstitutional  registration  law. 

Appeal  from  Multnomah  county. 

T.  A.  McBride,  W.D.  Fenton,  and  John  Burnett,  for  appellant, 
.  Joseph  Simon  and  John  M.  Gearin,  for  respondent. 

Waldo,  C.  J.  This  suit  is  brought  to  determine  the  constitution- 
ality of  the  late  act  providing  for  the  registration  of  voters.  The  con- 
stitution of  Oregon,  (article  2,  §  2,)  provides : 

"In  all  elections  not  otherwise  provided  for  by  this  constitution,  every 
white  male  citizen  of  the  United  States  of  the  age  of  21  years  and  upwards 
who  shall  have  resided  in  the  state  during  the  six  months  immediately  pre- 
ceding such  election,  and  every  white  male  of  foreign  birth  of  the  age  of  21 
years  and  upwards  who  shall  have  resided  in  this  state  during  the  six  months 
immediately  preceding  such  election,  and  shall  have  declared  his  intention  to 
become  a  citizen  of  the  United  States  one  year  preceding  sucli  election,  con- 
formably to  the  laws  of  the  United  States  on  the  subject  of  naturalization, 
shall  be  entitled  to  vote  at  all  elections  authorized  by  law." 

The  counsel  for  the  plaintiff  pointed  out  in  detail  the  extraordinary 
provisions  of  the  law.  The  district  attorney  for  the  Fifth  judicial 
district,  as  a  sample  of  the  workings  of  the  law,  explained  how  he 
would  be  deprived  of  his  vote  by  the  mere  fact  of  necessary  absence 
from  Clackamas  county  during  the  period  of  registration  in  attend- 
ing to  his  official  duties  in  other  counties  in  his  district.  We  find  it 
unnecessary,  however,  to  enter  into  an  examination  of  the  details  of 
the  act,  for  it  is  met  at  the  threshold  by  a  fatal  objection.  As  we 
construe  the  constitution,  every  law  which  requires  previous  registry 
as  a  prerequisite  to  the  right  to  vote  is  ipso  facto  void.  The  legisla- 
ture would  have  the  power  by  implication,  had  it  not  been  expressly 
conferred  to  prescribe  the  manner  of  regulating  and  conducting  elec- 
tions ;  but  tbe  right  to  vote  itself  has  been  placed  beyond  their  interfer- 
ence or  control.  This  fact  seems  to  have  been  forgotten  in  framing 
the  act.  And  how  different,  apparently,  was  the  framers*  conception  of 
the  important  nature  of  the  right  from  that  of  Lord  Holt,  nearly  200 

^  See  note  at  end  of  case 
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years  ago,  a  judge  who  was  never  accused  of  being  recreant  to  the 
liberties  of  Englishmen  :  /'That  a  right  which  a  man  has  to  give  his 
vote  at  the  election  of  a  person  to  represent  him  in  parliament,  there 
to  concur  in  the  making  of  laws,  which  are  to  him  his  liberty  and 
property,  is  a  most  transcendent  thing,  and  of  a  high  nature."  Ashby 
V.  WhitCf  2  Ld.  Kaym.  953.  If  the  attention  were  not  permitted 
to  wander  beyond  the  act  itself,  the  thought  would  hardly  occur  that 
the  legislature  were  dealing  with  a  right  vested  in  the  citizen  by  the 
constitution, — a  right  of  which  "no  department  of  the  goverment,  nor 
all  of  them  combined,"  said  the  court  in  State  v.  Adams,  2  Stew. 
(Ala.)  239,  **have  the  power  to  divest  an  individual,  otherwise  than 
is  prescribed  by  the  constitution."  So,  in  Brown  v.  Hummel,  6  Pa. 
St.  86,  Coulter,  J.,  said :  "The  most  important  of  all  our  franchises 
— the  right  of  an  elector  and  citizen — cannot,  in  a  confined  sense,  be 
called  property.  It  is  not  assets  to  pay  debts,  nor  does  it  descend  to 
the  heir  or  administrator.  But  who  does  not  feel  its  value,  and  who 
but  would  turn  pale  if  he  thought  he  could  be  deprived  of  it,  without 
hearing  or  trial,  by  act  of  assembly?" 

Important,  however,  as  the  question  may  be,  we  approach  its  con- 
sideration without  solicitude  other  than  an  anxiety  to  understand  and 
declare  the  law  of  the  land.  That  inveterate  argument,  the  gravity 
of  declaring  an  act  of  the  legislature  unconstitutional,  was  urged  as 
usual  in  such  cases.  If,  however,  a  *]aw  be  unconstitutional,  the 
gravity  of  not  declaring  it  to  be  so  is  also  worthy  of  consideration. 
Our  constitutions  are  "written  securities  of  liberty,"  as  Chief  Justice 
BuFFiN  has  expressed  it.  That  sound  and  able  judge,  Mr.  Justice 
Campbell,  of  Michigan,  well  said  in  Sears  v.  Cottrell,  5  Mich.  283, 
that  "every  unconstitutional  law  which  is  tnade  to  stand  creates  ^ 
permanent  and  deadly  evil  by  overturning  the  only  safeguards  we 
have  against  public  usurpation."  The  judiciary,  as  the  guardians 
of  the  people's  constitutional  liberties,  must,  in  duty,  observe  that 
vigilance  against  constitutional  encroachment  which  is  said  to  be  the 
price  of  liberty.  The  rules  of  law  are  beyond  the  control  of  those  who 
are  merely  to  declare  what  the  law  is.  In  every  case  the  gravity  con- 
sists in  ascertaining  what  the  law  is.  A  text  of  the  famous  Littleton 
has  come  down  to  us  in  the  Year  Books,  (Y..B.  6th  Ed.  4,  8,  pi.  18 :) 
Le  ley  est  tout  un  en  griend  et  m'eind, — "the  law  is  all  one,  in  great 
things  and  small." 

The  right  to  vote  under  the  constitution  is  a  vested  constitutional 
right.  "When  I  say  a  right  is  vested,  I  mean  that  he  has  the  power 
to  do  certain  actions,  or  to  possess  certain  things,  according  to  the 
law  of  the  land."  Chase,  J.,  Calder  v.  Bull,  3  Dall.  394.  If  the 
right  be  vested  by  the  constitution,  it  denotes  a  right  that  cannot, 
under  the  constitution,  be  taken  away.  Rich  v.  Flanders,  39  N.  H. 
385;  Eakln  v.  Raub,  12  Serg.  &  R.  360.  It  would  seem  that  every 
case,  from  Capen  v.  Foster,  12  Pick.  486,  down,  which  has  sustained 
against  similar  objections  the  constitutionality  of  a  registry  law  which 
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requires  previous  registry  as  a  prerequisite  to  the  right  to  vote,  has 
taken  it  for  granted  that  such  laws  were  mere  rules  of  procedure.  It 
was  assumed  in  Capen  v.  Foster  tbat  the  right  to  make  investigations 
into  the  qualifications  of  voters  necessarily  implies  the  right  to  com- 
pel the  voter  to  furnish  previous  proof  of  his  qualifications;  that 
such  a  law  was  but  **a  reasonable  and  convenient  regulation  of  the 
mode  of  exercising  the  right  of  voting."  It  was  placed  on  the  same 
footing  with  a  law  which  required  the  voter  to  offer  his  vote  in  writ- 
ing. Now,  voting  viva  voce  or  by  ballot  is  a  pure  rule  of  procedure. 
So  are  laws  regulating  polling  places,  and  the  limes  for  opening 
and  closing  the  polls.  He  who  takes  a  check  to  a  bank  to  cash  it 
must  indorse  it.  He  who  pays  money  is  entitled  to  a  receipt.  This 
is  procedure.  But  if  a  contract  be  to  pay  money  on  a  fixed  day,  a 
subsequent  law  requiring  the  payee  to  give  10  days*  notice  of  the  time 
and  place  of  payment,  or  no  obligation  to  pay  shall  arise,  affects  the 
substance  of  the  contract,  and  is  void.  It  is  conceived  that  laws  are 
of  like  nature  which  require  previous  registry  in  order  to  vote.  Where 
the  right  is  secured  by  the  constitution,  such  laws,  having  merely  a 
legislative  sanction,  are  void. 

The  true  view  of  this  question  seems  to  be  that  stated  in  State  v. 
Baker,  38  Wis.  86, — that  where  registry  is  required  as  a  prerequisite 
to  the  right  to  vote,  such  registry  is  a  condition  precedent  to  the  right 
itself,  and  therefore  a  rule  or  substantive  law.  This  principle  was 
subsequently  practically  applied  in  Dells  v.  Kennedif,  49  Wis.  565, 
S.  C.  6  N.  W.  Rep.  246,  381,  in  which  a  registry  law  of  Wisconsin 
was  held  to  be  void.  It  results  as  follows :  A  **right"  has  been  de- 
fined by  Mr.  Justice  Holmes  to  be  the  legal  consequence  which  at- 
taches to  certain  facts.  The  Common  Law,  214.  Every  fact  which 
forms  one  of  the  group  of  facts  of  which  the  right  is  the  legal  conse- 
quence appertains  to  the  substance  of  the  right.  The  right  to  vote 
under  the  constitution  may  be  defined  to  be  a  vested  right  mprcesenti^ 
to  be  exercised  in  futuro,  on  a  fixed  day.  When  that  day  arrives, 
and  the  right  is  to  be  exercised,  every  fact  essential  to  the  existence 
of  the  right  is  a  substantive  fact.  Previous  registry  in  order  to  vote 
is  precisely  such  a  fact.  It  is  a  condition  precedent  which  must  be 
performed,  or  when  the  day  arrives  no  right  will  exist.  Procedure 
ex  vi  termini  appertains  to  the  mode  of  enjoyment  or  enforcement  of 
a  right.  No  rule  of  procedure  can  operate  anterior  to  the  time  when 
the  right  is  to  be  enjoyed  or  enforced.  It  cannot  have  effect  to  de- 
termine a  right  before  the  right  accrues.  The  distinction,  therefore,, 
sought  to  be  drawn  on  this  subject  between  what  constitutes  a  quali- 
fication and  what,  in  contradistinction,  is  called  a  mode  of  proof  of 
qualification,  is  unsubstantial. 

We  may  say  of  the  attempted  distinction,  in  the  words  of  a  chief 
justice  of  England  centuries  ago :  ^'Therefore  we  must  take  off  this 
vail  and  cover  of  words,  which  make  a  show  of  something  and  in 
truth  are  nothing."   "Every  definition  of  the  qualification  of  voteru," 
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said  Mr.  Drake,  the  aathor  of  the  Law  of  Attachment,  arguing  in 
Blair  y^  Ridgely,  41  Mo.  163,  "is  but  a  statement  of  the  terms  on 
which  men  may  vote;  and  in  every  instance  such  definitions  refe/ 
to  what  a  party  has  done  as  well  as  to  what  he  is.  They  say  to  the 
voter:  «If  you  have  done  certain  things  you  can  vote.'  "  He  who 
does  not  register  is  not  qualified  to  vote,  and  hence  is  not  a  "quali- 
fied elector," — a  phrase  that  is  used  five  times  in  the  constitution  to 
signify  those  who  are  entitled  to  go  to  the  polls  on  election  day  and 
legally  vote.  See  Byrne  v.  State^  12  Wis.  524;  Sanford  v.  Preri' 
"ice,  28  Wis.  363.  But  under  this  act  he  who  goes  to  the  polls  on 
election  day,  possessing  every  constitutional  qualification,  may  find 
that  the  legislature  has  stepped  in  .between  him  and  the  constitution. 
He  finds  his  vote  denied  because  he  has  not  done  something  which 
the  legislature  has  required  him  to  do.  He  discovers  that  he  is  not 
a  qualified  elector,  and  yet  he  is  told  that  his  omission  to  do  the 
act  which  had  effect  to  disqualify  him  is  not  itself  a  disqualifica- 
tion; or  if  he  have  performed  the  act,  that  his  performance  does  not 
constitute  a  qualification.  This  will  not  square  with  the  logic  of  facts. 
The  distinction  between  what  is  substantive  and  what  is  modal,  is 
confounded.  He  who  has  a  right  to  something  to-morrow  can  never 
be  secure  of  his  right  before  to-morrow  comes.  If  this  can  result, 
then  the  constitution  does  not  mean  what  it  says. 

McCafferty  v.  Guyer^  59  Pa.  St.  Ill,  very  aptly  says: 

"Can  the  legislature,  then,  take  away  from  an  elector  his  right  to  vote 
while  he  possesses  all  the  qualifications  required  by  the  constitution?  This 
is  the  question  now  before  us.  Wlien  the  citizen  goes  to  the  polls  on  elec- 
tion day  with  the  constitution  in  !»is  hand,  and  presents  it  as  giving  Iiim  a 
right  to  vote,  can  he  be  told:  *  True,  you  have  every  qualification  that  instru- 
ment requires;  it  declares  you  entitled  to  the  right  of  an  elector;  but  an  act 
of  assembly  forbids  your  vote,  and  therefore  it  cannot  be  received.'  If  so, 
the  legislature  is  superior  to  the  organic  law  of  the  state;  and  the  legislature, 
instead  of  being  controlled  by  it,  may  mould  the  constitution  at  their  pleas- 
ure.    Such  is  not  the  law." 

And  so 'must  we  say  in  this  case. 

Where  a  constitution  provides,  as  does  that  of  New  York,  "that 
laws  shall  be  made  for  ascertaining  by  proper  proofs  the  citizens  who 
shall  be  entitled  to  the  right  of  suffrage,"  the  power  to  pass  a  registry 
law  seems  fully  implied.  See  [7.  S.  v.  Quinn,  8  Blatchf.  59.  The 
ease  of  StaU  v.  Butts,  31  Kan.  554,  S.  C.  2  Pac.  JRep.  618,  was 
grounded  on  a  like  constitutional  clause.  The  difference  between 
those  cases  and  the  present  is  the  difference  between  a  case  where  a 
power  has  been  conferred  and  a  case  where  it  has  not.  So,  on  the 
other  hand,  a  question  can  never  arise  under  a  constitution  like  that 
of  Texas,  which  has  declared  in  unequivocal  terms  that  "no  law  shall 
ever  be  enacted  requiring  a  registration  of  the  voters  of  this  state." 
See  U.  S.Y.  Slater,  4  Woods,  358;  S.  C.  6  Fed.  Rep.  824.  The  right 
of  the  plaintiff  to  maintain  this  suit  is  set  at  rest  by  the  decision  of 
this  court  in  Carman  v-  Woodruff,  10  Or.  133.     The  opinion  cites, 
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with  many  other  cases,  Page  v.  AUen,  68  Pa.  St.  338,  which  pre- 
*8ented  this  very  case. 

The  decree  must  be  reversed,  and  the  court  below  directed  to  make 
the  injunction  perpetual. 

Lord,  J.,  concurred, 

Thayer,  J.,  (dissenting.)  The  appellant  filed  a  complaint  in  the 
court  below  to  restrain  the  respondents,  as  county  judge  and  com- 
missioners of  said  county,  from  auditing  and  allowing  certain  bills 
against  their  county  incurred  in  the  execution  of  the  law  known  as  the 
"Registry  Law,"  claiming  that  said  law  was  unconstitutional,  and 
that,  unless  restrained,  the  respondent  would  audit  and  allow  claims 
to  the  amount  of  several  hundred  dollars  of  such  bills.  The  com- 
plaint alleged  that  the  appellant  was  a  citizen  of,  and  a  legal  voter 
and  tax-payer  in,  said  county  and  state,  and  that  the  execution  of 
said  law  as  threatened  by  the  respondents  would  prove  of  great  in* 
jury  to  the  public  and  to  the  appellant.  The  respondents  filed  a 
demurrer  to  the  complaint,  which  was  pro  forma  sustained  by  the 
court,  and  the  appeal  is  taken  from  the  decision  thereon. 

It  is  apparent  that  the  suit  was  begun  for  the  purpose  of  obtain- 
ing the  opinion  of  this  court  as  to  the  validity  of  said  law.  Counsel 
upon  both  sides  seemed  to  be  conscious  at  the  hearing  that  the  court 
might  view  the  matter  in  that  light,  and  were  particular  to  insist  that 
the  court  had  full  cognizance  of  the  case;  but  it  seems  to  me  that  if 
we  attempt  to  consider  its  constitutionality  under  these  proceedings 
our  determination  would  be  extrajudicial.  This  court  ought  not  to 
pass  upon  so  important  a  question  unless  the  litigation  is  genuine, 
and  the  plaintiff  in  the  suit  shows,  by  his  allegations,  that  he  has  a 
right  to  have  it  decided.  .  He  should  allege  facts  showing  that  he  was 
liable  to  suffer  a  special  injury,  and  that  he  was  entitled  to  invoke 
an  equitable  remedy  to  prevent  it.  The  question  of  the  legality  of 
the  act  known  as  the  "Registry  Law"  is  of  great  importance  to  the 
,  people  of  the  state,  yet  I  cannot  reconcile  myself  to  the  notion  that 
we  should  undertake  to  determine  it  unless  a  proper  case  is  presented 
for  our  consideration.  I  cannot  perceive  that  the  appellant  has  any 
standing  to  raise  the  question.  He  is  one  of  the  public,  it  is  true, 
and  a  tax-payer,  but  the  execution  of  the  act  referred  to  will  not 
affect  him  any  more  than  any  other  tax-payer.  If  he  wants  to  test 
the  legality  of  it,  he  can  do  so,  probably,  by  neglecting  to  register  in 
accordance  with  its  provisions,  and  offering  his  vote  on  election  day. 
Then,  if  the  judges  refuse  to  receive  his  vote,  he  can  maintain  an  ac- 
tion against  them  for  such  refusal,  provided  the  registration  act  is  un- 
constitutional. Whether  it  is  unconstitutional  or  not  depends  upon 
whether  it  is  inconsistent  with  the  privileges  secured  by  the  constitu- 
tion to  the  citizens.  The  constitution  of  the  state  provides  fully  the 
qualifications  for  voters : 
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"In  all  elections  not  otherwise  provided  for  by  this  oonstitation,  every 
male  citizen  of  the  United  States,  of  the  age  of  twenty-one  years  and  up- 
wards, who  shall  have  resided  in  the  state  during  the  six  months  immediately 
preceding  such  election,  and  every  male  of  foreign  birth,  of  the  age  of  twenty- 
one  years  and  upwards,  wlio  shall  have  resided  in  this  state  during  the  six 
months  immediately  preceding  such  election,  conformably  to  the  laws  of  the 
United  States  on  tlie  subject  of  naturalization,  shall  be  entitled  to  vote  at  all 
elections  authorized  by  law."    Section  2,  art.  2.  Const. 

And  section  17,  art.  2,  of  that  instrument,  provides  where  they 
Bhall  vote,  viz. : 

••In  the  election  precinct  in  the  county  in  which  they  may  reside,  for  county 
officers,  and  in  any  county  in  the  state,  for  state  officers,  or  in  any  county  of 
a  congressional  district  in  which  such  elector  may  reside,  for  members  of 
congress. " 

The  legislatare  cannot  add  any  other  or  different  qualifi'cations 
than  these;  but  it  is  required  to  enact  laws  to  support  the  privilege 
of  free  suifrage;  prescribe  the  manner  of  regulating  and  conducting 
elections ;  and  prohibit,  under  adequate  penalties,  all  undue  influence 
therein  from  power,  bribery,  tumult,  and  other  improper  conduct. 
Sec.  8,*  art.  2,  Const.  And  counsel  for  the  appellant  make  no  ques- 
tion in  this  case  but  that  the  legislature  has  the  right  to  adopt  a 
registry  law  for  the  purpose  of  ascertaining  the  qualifications  of  per- 
sons claiming  the  right  to  vote,  but  they  object  to  this  act  or  acts 
(there  are  three  or  four  of  them,  including  amendments)  for  the  fol- 
lowing reasons :  (1)  The  act  impairs  the  right  of  suffrage.  (2)  The 
act  is  unreasonable  exercise  of  the  powers  to  regulate  the  elective 
franchise.  (3)  The  act  destroys  the  right  of  suffrage,  and  absolutely 
denies  the  right  to  an  unknown  number  of  legal  voters.  (4)  The  act 
provides  for  and  requires  political  tests  as  qualifications  for  the  offi- 
cers who  execute  the  law.  (5)  The  act  prohibits  any  elector  from 
voting  any  ballot  except  one  obtained  from  a  committee  of  a  political 
party,  and  punishes,  in  effect,  the  independent  or  non-partisan  voter. 
(6)  The  act,  in  effect,  prohibits  the  supervisory  control  over  congres- 
sional elections  provided  for  by  sections  2005,  2011-2014,  2016-2019, 
2021,  et  seq.,  Eev.  St.  U.  S.,  and  in  effect  denies  to  citizens  of  the 
United  States  privileges  and  immunities  conferred  by  these  laws. 

The  attempt  to  adopt  any  law  upon  the  subject  seems  to  have  been 
attended  by  a  series  of  blunders.  The  main  act,  which  was  approved 
February  24, 1885,  provided  for  holding  a  general  election  on  the  first 
Monday  of  June,  1885,  and  made  it  the  duty  of  the  judges  and  clerks 
of  the  election  to  meet  at  the  usual  place  of  voting  in  their  precinct 
on  the  first  Monday  in  March  preceding  each  general  election  for  the 
purpose  of  registering  "voters"  in  said  precinct.  It  was  afterwards 
discovered  that  the  general  election  could  not  be  had  until  the  first 
Monday  in  June  of  1886.  A  special  session  of  the  legislature  was 
convened  to  correct  it,  and  for  other  purposes,  and  an  amendment, 
approved  November  24,  1885,  was  adopted  to  cure  the  error.     Sub- 
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sequently  the  legislature  adopted  another  amendment,  approved  No- 
vember 25,  1885,  in  which  it  was  provided  that  the  judges  and  clerks 
of  election  should  meet  on  the  first  Monday  in  April  preceding  each 
general  election  for  the  purpose  of  registering  "votes,"  and  amended 
the  original  act  in  other  particulars.  Thereafter,  and  on  the  thirtieth 
of  November,  1885,  the  legislature  adopted  a  sort  of  supplemental  act 
entitled  "An  act  for  a  uniform  system  of  books  and  certificates,  to  be 
used  in  the  registration  of  voters  and  elections,  as  laid  down  in  an  act 
entitled,"  etc.,  including  the  title  of  the  original  act,  approved  Feb- 
ruary 24,  1885,  which  contained  rules  and  instructions  for  judges 
and  clerks  of  election;  but  in  providing  therefor  it  was  provided  that 
on  the  first  Monday  in  March  preceding  each  general  election  the 
judges  and  clerks  should  meet  for  the  registration  of  voters.  This 
provision,  however,  related  to  the  instruction  that  should  be  contained 
in  a  certain  book  called  "The  Precinct  Kegister." 

By  a  close  inspection  of  the  act,  it  will,  I  think,  be  discovered  that 
the  legislature  did  not  intend  to  change  the  time  for  the  meeting  of 
the  judges  and  clerks  back  to  the  first  Monday  of  March,  but  it  pro- 
vided an  instruction  which  would  require  them  to  meet  at  the  latter 
time.  It  was  evidently  a  mistake  in  that  respect.  The  intention  of 
the  legislature,  no  doubt,  was  to  have  the  instruction  conform  to  the 
act  as  amended  November  25,  1885.  It  is  a  misfortune  that  the 
effort  to  adopt  so  commendable  a  law  should  have  been  attended  with 
80  many  misbaps,  as  they  tend  very  much  to  prejudice  it  with  the 
community,  and  deprive  it  of  that  support  so  essential  to  the  main- 
tenance of  legislative  enactments. 

The  main  grounds  upon  which  the  act  is  claimed  to  be  unconsti- 
tutional are  that  the  length  of  time  allowed  voters  in  which  to  register 
is  unreasonably  short,  and  that  there  is  no  provision  for  allowing 
voters  to  vote  for  state  officers  and  members  of  congress  outside  of  the 
precinct  in  which  they  reside.  The  amended  act  of  November  25, 
1885,  provides  that  the  judges  of  election  shall  organize  by  electing 
one  of  their  number  as  chairman ;  that  they  shall  meet  at  9  o'clock 
in  the  forenoon,  and  continue  until  5  o'clock  in  the  afternoon;  that 
they  may  adjourn  one  hour  at  noon;  that  they  shall  continue  said 
session  for  three  days.  Section  13  of  the  original  act  provides  that 
in  case  of  sickness  or  absence  from  the  precinct,  etc.,  of  any  qualified 
elector  during  the  time  the  judges  are  sitting  to  register  voters,  such 
elector  may  apply  to  the  chairman  of  the  board  of  judges;  and  on 
making  satisfactory  proof  that  the  said  applicant  is  a  qualified  voter 
of  said  precinct,  and  that  said  applicant  was  sick  or  necessarily  ab- 
sent from  said  precinct  during  the  time  said  board  was  sitting  to  reg- 
ister voters,  the  said  chairman  may  register  the  name  of  the  appli- 
cant on  the  register  in  his  possession,  and  issue  to  him  the  required 
certificate ;  but  such  application,  by  section  14  of  the  act  as  amended, 
cannot  be  made  after, the  twenty-fifth  day  of  April  preceding  the 
general  election. 
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It  is  contended  that  the  regulation  is  not  reasonable  because  the 
right  to  register  is  not  continued  until  tbe  day  of  the  election.  I  sup- 
pose the  legislature  deemed  the  three-days  session  of  the  board  as 
sufficiently  long  to  enable  the  voters  in  the  precinct  to  register,  and 
that  the  provision  for  those  who  were  sick,  or  absent  therefrom,  as 
ample  time  to  enable  them  to  do  so,  and,  conceding  that  the  legis- 
lature has  the  right  to  require  such  registration  prior  to  the  time  of 
the  election,  it  has  the  right  to  judge  as  to  what  would  be  a  reason- 
able time  for  the  purpose.  Whether  it  has  judged  correctly  or  not 
will  be  ascertained  by  the  practical  working  of  the  law.  A  person 
would  naturally  suppose  that  the  voters  of  a  precinct  could  all  regis- 
ter in  three  days  as  well  as  all  vote  in  one.  They  certainly  would  do 
so  if  they  attached  that  importance  to  the  elective  franchise  that  good 
citizens  should.  This  law  will  doubtless  subject  many  citizens  to 
considerable  inconvenience,  but  they  had  much  better  submit  to  that 
than  have  their  voice  stifled  by  the  admission  to  the  privilege  of  a 
horde  of  lawless  mercenaries  and  repeaters.  The  citizen's  duty  is 
not  fully  discharged  when  he  has  deposited  his  ballot;  he  should  at- 
tend to  it  that  no  spurious  or  illegal  vote  counteracting  the  eSect  of 
his  own  be  cast.  Elections  are  but  a  travesty  where  every  vagabond 
may  vote  without  restraint.  It  is  no  privilege  to  vote  when  an  irre- 
sponsible wretch  can  be  imported  to  vote,  or  hired  to  repeat  his  vote. 
Elections  may  as  well  be  turned  over  to  the  hoodlum  element  of  the 
community  to  manage  and  control,  if  citizens  are  unwilling  and  re- 
fuse to  submit  to  the  inconvenience  a  registry  law  imposes. 

The  reasoning  of  the  court  in  Daggett  v.  Hudson,  3  N.  E.  Rep.  538, 
to  my  mind,  is  purile.  It  is  to  the  effect  that  the  legislature  may 
adopt  a  registry  act,  but  it  must  not  incommode  the  legal  voter. 
The  steam-boat  man,  the  student,  and  the  commercial  traveler  must 
not  be.  required  to  attend  and  have  his  name  registered  as  a  vot^r 
prior  to  the  time  of  exercising  the  right  to  vote  for  the  reason,  in  ef- 
fect, that  the  steam-boat  might  lose  a  trip,  the  student  a  lesson,  and 
the  commercial  traveler  the  opportunity  of  making  a  sale  of  mer* 
chandise  to  a  customer,  the  consequences  of  which,  according  to 
such  logic,  would  outweigh  the  necessity  of  preserving  the  purity  of 
the  ballot  box  and  the  efficiency  of  government.  If  any  one  is  able 
to  discover  a  hardship  in  requiring  a  citizen  to  attend  once  in  two 
years  at  the  polling  place  in  the  precinct  where  he  resides  to  be  reg- 
istered as  a  voter,  and  that  a  regulation  is  unreasonable  whjich  re- 
quires him  to  do  that  as  a  prerequisite  to  his  voting  at  an  election,  in 
order  to  prevent  fraudulent  voting,  and  elections  from  becoming  a  farce, 
is  exceedingly  critical.  That  it  is  an  inconvenience  no  one  will  deny, 
but  who  would  not  endure  that  in  preference  to  having  elections,  at 
which  persons  are  selected  to  administer  the  affairs  of  the  govern- 
ment, made  a  mockery  and  be  the  subject  of  ridicule.  The  claim 
that  the  right  to  register  should  be  continued  down  to  the  day  of  vot- 
ing in  order  to  make  the  regulation  reasonable  would  destroy  tbe 
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whole  efficiency  of  it.  There  is  an  object  and  purpose  in  soch  a  law. 
It  is  intended  to  prevent  illegal  voting.  This  cannot  be  accomplished 
unless  the  names  of  voters  are  enrolled  a  length  of  time  before  the 
election,  so  that  they  can  be  inspected,  and  it  be  ascertained  whether 
they  have  the  requisite  qualifications  or  not.  If  it  is  left  until  the 
day  of  the  election,  when  they  can  rush  in  "pell-meir  and  roll  under 
their  tongue  "as  a  sweet  morsel*'  a  false  oath  regarding  their  qualifi- 
cations as  an  elector,  it  would  be  an  idle,  useless  performance^  and 
the  community  would  be  as  well  off  without  it. 

There  are  some  provisions  in  the  act  which  require  construction. 
The  form  of  oath,  when  a  voter  is  challenged,  should  be  adapted  to 
the  circumstances  under  which  the  vote  is  oflFered.  The  legislature 
did  not,  evidently,  intend  that  the  voter  should  swear  that  he  was  a 
resident  of  the  county  and  precinct  where  he  oflFered  his  vote  when  he 
only  proposes  to  vote  for  state  officers  or  congressman,  and  the  re- 
quirement that  he  has  been  for  the  last  90  days  an  actual  resident  of 
the  county  cannot  be  enforced  at  all.  The  constitution  makes  no 
provision  that  the  voter  should  have  been  a  resident  in  the  county  for 
the  90  days.  It  requires  that  he  shall  vote  in  the  election  precinct 
in  the  county  in  which  he  resides  for  county  officers.  This  90- 
day  provision,  however,  was  in  the  old  law,  and  the  legislature  has 
continued  itin  this.  It  is  an  extra  requirement  that  cannot  be  en- 
forced, but  does  not  affect  the  validity  of  the  new  law  any  more  than 
it  did  the  old  one. 

Counsel  for  the  appellant  seemed  to  imagine  that  there  were  many 
features  in  the  law  that  would  operate  oppressively.  But  I  fail  to 
discover  how  they  are  liable  to,  with  a  fair  and  intelligent  adminis- 
tration of  its  provisions.  It  has  just  come  from  the  hands  of  the 
legislature, — has  not  been  tried,  nor  should  thus  early  be  condemned. 
If  the  people  will  take  hold  of  it  as  patriotic  citizens  ought  to  of  a 
measure  that  so  vitally  concerns  their  welfare,  it  will,  I  believe,  be 
found  to  be  a  great  blessing.  The  system  of  fraudulent  voting  that 
has  been  inaugurated  in  some  parts  of  this  state,  and  affects  every 
part  of  it,  is  as  certain  to  retard  and  ruin  its  prosperity  as  vice  is  cer- 
tain to  result  in  misery.  It  is  the  violation  of  the  moral  law,  and 
that  it  will  be  attended  with  fearful  consequences  is  as  sure  as  the 
violation  of  the  organic  law  is  to  produce  disease  and  death. 

The  appellant  has  attempted  to  impose  upon  the  court  a  very  del- 
icate duty.  He  asks  the  court  to  determine  that  the  act  of  a  co- 
ordinate branch  of  the  government  is  a  nullity.  This  ought  never  to 
be  done  unless  the  legislature  has  clearly  overstepped  its  authority. 
It  would  certainly  present  an  anomalous  condition  of  affairs  if  the 
relief  sought  herein  were  granted.  Representatives  chosen  by  the 
people,  constituting  the  legislative  branch  of  the  government,  meet 
at  the  capitol  of  the  state  in  February,  1885,  and  enact  a  form  of  law 
to  ascertain  the  qualification  of  persons  claiming  to  be  electors,  and 
requiring  the  names  of  those  found  to  possess  the  requisite  qualifica- 
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tion  to  be  registered,  and  a  certificate  issued  to  them  that  they  are 
qualified  to  vote.  The  act  is  duly  approved  by  the  governor  of  the 
state,  but  ife  is  subsequently  observed  that  in  consequence  of  some 
clerical  error,  perhaps,  the  act  will  be  ineffectual.  The  legisla- 
ture is  again  convened,  and  proceeds  by  amendment  to  perfect  it. 
The  apiendmiBnts  are  also  approved  by  the  governor*  and  included 
among  the  laws  of  the  state.  But  before  the  time  has  arrived  for  the 
execution  of  any  of  its  material  provisions,  and  before  the  ink  with 
which  it  was  written  has  fairly  dried,  parties  rush  into  court  to  have 
it  nullified.  The  courts  have  important  functions  to  perform,  but 
they  are  not  autocratic  tribunals.  They  have  no  authority  to  say  to 
the  people  that  they  shall  not  have  the  benefit  of  a  law  their  repre* 
sentatives  have  made  for  them,  presumably  in  accordance  with  their 
wishes.  Courts  are  instituted  to  administer  the  law,  not  to  unmake 
it.  They  may  question  its  validity  when  it  infringes  upon  the  right 
of  a  person  which  they  are  called  upon  in  a  suitable  proceeding  to 
protect.  The  legality  of  any  enactment  may  be  drawn  in  question 
incidentally,  but  it  would  be  highly  improper  for  them  to  attempt  to 
exercise  a  veto  power  upon  legislative  proceedings.  That  would  be 
as  unconstitutional  as  the  legislative  enactment  could  possibly  be. 

In  Patterson  v.  Barlow,  60  Pa.  St.  54,  a  similar  question  was 
brought  before  that  court  by  a  suit  similar  to  the  one  in  this  case. 
Judge  Agnew,  in  delivering  the  opinion  of  the  court,  said  that  the 
defendants  denied  the  standing  of  the  plaintiffs  as  proper  parties,  and 
the  jurisdiction  of  the  court  over  the  subject;  but  that  in  view  of  the 
danger  to  the  peace  and  quiet  of  the  people  if  the  constitutionality  of 
the  law  should  be  left  in  uncertainty,  the  court  would  pass  by  the 
question  of  standing  and  jurisdiction  in  order  to  reach  the  all-impor- 
tant one  upon  the  validity  of  the  law.  The  learned  judge  suggested, 
however,  that  in  passing  them  by  the  court  did  not  mean  it  to  be  in- 
ferred that  it  had  not  grave  doubts  of  the  right  of  the  plaintiffs  to  rep- 
resent the  public,  and  of  its  own  jurisdiction  to  enjoin  against  one 
of  the  political  systems  of  the  state  in  its  entire  scope  because  of  the 
invalidity  of  some  of  its  provisions;  that  the  court  doubted  the  right  of 
the  plaintiffs  to  call  for  an  injunction  beyond  that  portion  of  the  law 
which  they,  as  private  citizens,  could  show  to  be  injurious  to  their 
own  rights;  and  that  it  was  more  than  doubtful  how  far,  as  private 
citizens,  they  could  impugn  the  law  in  its  public  aspects,  and  ask  the 
court  to  restrain  its  execution  on  public  grounds;  that  the  system 
there  referred  to  was  the  only  one  to  regulate  elections  intended  by 
the  legislature  to  be  left  in  force,  all  laws  supplied  by  it,  and  all  in- 
consistent with  it,  being  expressly  repealed.  It  was  further  suggested 
that  if  the  court,  as  a  court  of  equity,  could  lay  its  hands  on  the 
whole  system  because  of  the  illegality  of  some  of  its  parts,  it  could, 
on  the  eve  of  any  election,  arrest  the  entire  political  machinery  of  the 
commonwealth  which  is  set  in  motion  by  a  general  election. 

In  view  of  the  said  suggestions,  the  opinion  of  the  court  regarding 
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the  merits  of  the  case  must  have  been  ex  gratia,  and  such,  neces- 
sarily, will  be  the  character  of  any  opinion  as  to  the  validity  of  the 
act  in  question  we  may  express  in  this  case.  There  is  no  party  be- 
fore the  court  who  has  the  right  to  require  us  to  determine  as  to  it& 
validity.  What  relief  could  a  court  of  equity  grant  the  appellant  in 
his  suit?  What  "bills"  would  it  interdict  the  county  court  frojn  au- 
diting? What  restraint  could  it  place  upon  that  tribunal?  What 
functions  would  it  decree  should  not  be  exercised  by  the  county  judge 
and  commissioners  sitting  to  transact  county  business  ?  Should  it  say 
to  them  that  a  certain  enactment  of  the  legislature  assembly  was 
void,  and  inhibit  them  from  administering  its  provisions  ?  A  com- 
mon-law writ  of  prohibition  could  not  have  been  sued  out  for  any  such 
purpose.  It  could  only  be  resorted  to  against  judicial  encroach- 
ments. It  lay  to  prevent  inferior  courts  from  exceeding  their  juris- 
diction. An  injunction  maybe  granted  to  restrain  the  unlawful  acts 
of  public  officers  when  they  would  produce  irreparable  injury,  or  cre- 
ate a  cloud  upon  title,  or  when  such  remedy  is  necessary  to  prevent 
a  multiplicity  of  suits.  Upon  those  grounds  the  imposition  or  en- 
forcement of  illegal  taxes  may  be  enjoined  at  the  suit  of  a  tax-payer. 
There,  however,  the  party's  estate  is  directly  affected.  The  immedi- 
ate object  of  the  act  is  to  impose  a  charge  upon  it.  School  laws, 
highway  laws,  laws  incorporating  towns,  and  police  laws,  generally 
have  the  effect  to  create  a  public  expense ;  but  who  ever  supposed  that 
a  party,  because  he  was  liable  to  be  aflFected  thereby,  could  have  the 
officers  charged  with  the  execution  of  such  laws  enjoined  from  en- 
forcing their  provisions  upon  the  grounds  of  their  supposed  invalid- 
ity? If  such  a  rule  is  to  obtain,  it  ought  to  be  extended  far  enough 
to  include  the  legislature  itself. 

I  am  of  the  opinion  that  the  registry  act  in  question  is  not  uncon- 
stitutional; that  the  legislature  bas  power  to  provide  the  mode  it 
has  in  order  to  ascertain  who  are  qualified  electors,  under  the  consti- 
tution; and  that  the  provisions  of  the  act  are  not  so  unreasonable 
as  necessarily  to  deprive  voters  from  the  exercise  of  the  right  of  suf- 
frage; but  I  do  not  consider  my  opinion  in  the  case,  in  the  condition- 
it  is  before  the  court,  as  any  more  authoritative  than  if  it  were  deliv- 
ered on  the  street  informally.  I  do  not  believe  that  a  citizen  at  large 
can  require  the  courts  to  inquire  into  the  constitutionality  of  a  legisla- 
tive enactment  until  he  is  hurt  by  it,  or  there  is  imminent  danger  of 
his  receiving  special  injury  from  its  threatened  enforcement* 

The  complaint  herein  should  be  dismissed. 

NOTE. 

A  registration  law  which  prohibits  a  duly-qualified  elector  from  voting  at  an  election, 
unless  he  has  been  registered  before  the  election,  or  prohibits  one  who  has  qualified 
after  the  last  day  for  completing  the  registry,  and  before  the  election,  from  voting  at 
such  election,  is  unoonstitntional.and  void.    Dell?  v.  Ktninedy,  (Wis.)(>  N.  W.  Hep.  246. 

A  registration  law  directing  the  books  to  be  closed  10  days  before  the  election,  and 
making  no  provision  for  the  registration  or  voting  of  persons  becoming  qualified  to 
vole  after  the  closing  of  the  books,  and  before  election,  is  not  void  so  as  to  render  the 


Digitized  by 


Google 


Or.]  RicoE  V.  RICE.  495 

MectioQ  void;  especially  if  it  do  not  appear  that  the  result  would  have  been  different 
if  a  provision  had  been  made  for  such  voters.     Weil  v.  Calhoun,  25  Fed.  Rep.  885. 

It  was  held  by  the  supreme  court  of  Oliio  in  the  recent  case  of  Daggett  v.  Hudson,  3 
N.  E.  Rep.  63S,  ''that  the  general  assembly,  under  the  general  grant  of  legislative 
power  secured  to  it  by  thecoiistitution,  has  power  to  provide  by  statute  for  the  regis- 
tration of  voters,  and  to  enact  that  all  electors  must  register  before  being  permitted  to 
vote.  Such  an  act,  however,  to  be  valid,  njust  be  reasonable  and  impartial,  and  cal- 
culated to  facilitate  and  secure  the  constitutional  right  of  suffrage,  ana  not  to  subvert, 
or  injuriously,  unreasonably,  or  unnecessarily  restrain,  impair,  or  impede  the  right;" 
and  that  a  registration  act  ''requiring  registration  in  all  cases  as  a  condition  to  the 
right  of  suffrage;  «  »  •  and  allowing  the  voters  only  seven  specified  days 
within  the  year  in  which  to  register  and  correct  the  registration ;  which  contains  no  pro- 
vision for  registration  after  the  seven  days,  (although  five  days  thereafter  intervene  be- 
fore election  day;)  and  no  regulation  whereby  those  constitutionally  qualified  may, 
upon  proof  of  their  qualifications,  and  a  reasonable  excuse  for  not  registering  in  time, 
be  allowed  to  vote;  and  where  no  other  means  are  provided  whereby  persons  necessa- 
rily absent  at  the  time  fixed  for  registration  may  have  their  names  registered,— is  un- 
reasonable, and  has  a  direct  tendency  to  impair  the  right  of  suffrage,  and  may  disfran- 
chise, without  their  fault,  a  large  body  of  voters  necessarily  absent  from  the  place  of 
registrv  during  the  allotted  time  for  registration,  and  is  therefore  nnconatitutional  and 
void." 


^^  ""'•  ""''  ElCE    V.  ElCB. 

Filed  April  5,  1886. 
Pleading— Demukrer— Effect. 

Under  Code,  8  491,  declaring  that  defendant  may  admit  the  charge,  and 
show  in  bar  that  the  suit  was  not  commenced  within  a  year,  a  demurrer  is  not 
an  absolute  admission  of  the  facts  alleged. 
Raleigh  Stott,  for  appellant. 
W.  F.  Midkey,  for  respondent. 

Lord,  J.  This  is  a  suit  for  a  divorce.  The  defendant  demurred 
to  the  complaint  upon  the  ground  that  fche  suit  had  not  been  com- 
menced within  the  time  prescribed  by  the  statute.  The  court  be- 
low overruled  the  demurrer^  and  the  defendant  refusing  to  further 
plead,  upon  motion,  a  default  was  taken  for  want  of  answer,  and 
the  suit  referred  to  take  and  report  the  testiniony.  Upon  the  report 
of  the  referee,  the  cause  was  heard  by  the  court,  and  the  decree 
rendered,  from  which  this  appeal  is  taken.  ; 

The  error  complained  of  is  the  overruling  of  the  demurrer.  The 
Code  provides  that  the  defendant  may  demur  to  the  complaint  when 
it  appears  upon  the  face  thereof  *  ♦  *  that  the  action  or  suit 
has  not  been  commenced  within  the  time  limited  by  this  Code.  Code, 
§  66;  sub.  7;  Id.  §  385.  But  when  the  suit  is  for  a  divorce,  it  is 
provided  that  "when  the  suit  is  for  any  of  the  causes  specified  in 
subdivisions,  3,  4,  5,  and  6  of  section  491  the  defendant  may  admit 
the  charge,  and  show  in  oar  at  the  suit  *  *  *  that  the  suit  has 
not  been  commenced  within  one  year  after  the  right  of  suit  accrued." 
Code,  §  494.  The  contention  of  the  defendant  is  that  his  demurrer  is 
well  taken,  and  in  compliance  with  the  requirements  of  the  statute ;  that 
it  ''admits  the  charge,  and  directs  attention  to  the  complaint,  upon  the 
face  of  which  it  appears  that  the  suit  was  not  commenced  within  one 
year  after  the  right  of  suit  accrued.  It  is  admitted,  ordinarily,  in  ac- 
tions at  law  or  suits  in  equity,  that,  when  it  app^ears  from  the  com- 
plaint that  the  action  or  suit  has  not  been  brought  within  the  timelim- 
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ited  by  the  statute  of  limitations,  a  demurrer  is  the  appropriate  plead- 
ing  to  take  advantage  of  the  statute,  and  bar  the  action  or  suit;  but 
in  suits  for  divorce  the  plaintiff  contends  that  the  statute,  in  its 
nature,  is  special  and  peculiar,  and  in  order  for  the  defendant  to 
avail  himself  of  it  he  must  bring  himself  within  its  terms  and  pro- 
visions; that  the  language  of  the  statute  that  "he  may  admit  the 
charge,  and  show  in  bar  of  the  suit,''  etc.,  means  that  he  must  admit 
the  charge  as  a  matter  of  fact,  or  of  evidence,  and  not  as  a  techni- 
cal theory  of  law,  before  he  caiU  take  advantage  of  it. 

The  real  inquiry,  then,  is  whether  a  demurrer  or  answer  is  the 
proper  pleading  to  take  advantage  of  the  statute.  The  language  of 
the  statute  is  that  "the  defendant  may  admit  the  charge,  and  show  in 
bar  of  the  suit,"  etc., — that  is,  admit  the  truth  of  the  facts  charged 
as  facts,  and  show  other  facts  in  bar, — confess  and  avoid, — and  this 
is  precisely  what  the  defendant  claims  is  the  effect  of  his  demurrer. 
To  sustain  this  view,  a  demurrer  must  be  an  absolute  admission  of  the 
facts  demurred  to.  What  does  a  demurrer  admit  ?  In  his  Treatise 
on  Pleadings  Mr.  Gould  says:  "A  demurrer  to  the  declaration  is  not 
classed  among  pleas  to  the  action,  not  only  because  it  may  be  taken 
as  well  to  any  other  part  of  the  pleadings  as  to  the  declaration,  but 
also  because  it  neither  affirms  nor  denies  any  matter  of  fact,  and  is 
not  therefore  regarded  as  strictly  a  plea  of  any  class,  but  rather  an 
excuse  for  not  pleading."  Section  43,  c.  2.  "To  demur  is  to  rest 
or  pause."  And,  again :  "A  demurrer  merely  advances  a  legal  prop- 
osition,—it  forms  ah  issue  in  law.  Admitting  the  facts  so  far  as  well 
pleaded,  for  the  purpose  of  taking  the  opinion  of  the  court  prelimi- 
narily, its  language  is :  'Allowing  all  that  is  alleged  to  be  true,  there 
is  not  anything  that  calls  for  an  answer',  plea,  or  defense.*"    Id.  c.  9. 

In  Pease  v.  Phelps,  10  Conn.  62,  the  court  say :  "A  demurrer  pre- 
sents only  an  issue  in  law  to  the  court  for  consideration;  the  jury 
have  no  concern  with  it;  and  although  it  is  a  rule  of  pleading  that  a 
demurrer  admits  facts  well  pleaded  for  the  sole  purpose  of  determin- 
ing their  legal  sufficiency,  yet,  as  a  rule  of  evidence,  it  was  never 
supposed  that  a  demurrer  admitted  anything."  In  Tomkins  v.  Ashby, 
Moody  &  M.  32,  it  was  held  that  a  demurrer  or  plea  to  a  bill  in  equity 
does  not  admit  the  facts  charged  in  it,  so  as  to  be  evidence  against  a 
defendant,  if  those  facts  arise  in  a  future  action  between  the  same 
parties ;  Abbott,  C.  J.,  remarking  that  it  was  nothing  more  than  say- 
ing "that,  supposing  the  facts  charged  to  be  true,  the  defendant  is 
not  bound  to  answer." 

Mr.  Bliss  says : 

"In  denying  the  legal  conclusions  from  the  facts  pleaded,  the  admission  of 
their  truth  as  facts  is  necessarily  implied,  and  the  old  rule  was  stated,  sub- 
stantially, that  the  truth  of  a  pleading  not  obnoxious  to  a  general  demurrer 
was  admitted;  or,  more  briefly,  that  a  demurrer  admitted  the  facts  well 
pleaded.  Thus,  if  tlie  demurrer  is  overruled,  and  the  pleading  demurred  to  thus 
•  held  to  be  good,  unless  the  demurrer  is  withdrawn  judgment  will  be  necessa- 
rily rendered  against  the  party  demurring,  because  he  has  admitted  the  truth  of 
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the  pleading;  that  is,  has  confessed  the  facts  held  to  constitute  a  cause  of  ac- 
tion or  defense.  Such  is  the  theory,  and  yet  it  is  improperly  called  an  affirm- 
ative admission.  Nothing  in  in  fact  admitted.  The  demurrant  simply  denies 
the  proiK>sition  of  law  involved  in  the  pleading  demurred  to,  and  the  parties 
go  to  trial  upon  an  issue  of  law,  and  if  this  issue  is  found  against  him  Judg- 
ment goes  against  him.  Tiie  facts  are  admitted  only  because  they  are  not 
denied."     Bliss,  Code  PI.  §  418. 

A  demurrer,  then,  is  not  an  absolute  admission.  Its  only  office  is 
to  raise  issues  of  law  upon  the  facts  stated  in  the  pleadings  demurred 
to.  Nor,  as  Crockett,  J.j  said,  is  'Hhe  effect  of  a  demurrer -to  set 
out  the  facts.  On  the  contrary,  all  the  facts  involved  in  a  demurrer 
are  those  alleged  in  the  pleading  demurred  to,  and  the  demurrer 
merely  raises  a  question  of  law  as  to  the  sufficiency  of  the  facts  to 
constitute  a  cause  of  action  or  defense."  Brennan  v.  Ford,  46  Cal. 
12.  When  allegations  in  a  pleading  are  admitted  for  the  purpose  of 
a  demurrer,  they  are  admitted  for  that  purpose  only,  and  should  not 
be  commented  upon  by  the  court  as  if  they  were  de  facto  true.  Day 
V.  Brownrigg,  10  Ch.  Div.  294.  It  is  a  pleading  by  which  one  of  the 
parties  in  effect  says  that  the  facts  stated  by  the  adverse  party  in  his 
pleading,  even  assuming  them  to  be  true,  do  not  sustain  the  conten- 
tion based  on  them,  or,  in  a  wprd,  do  not  show  a  good  cause  of  ac- 
tion of  defense.  This  is  not  admitting  the  facts  charged  as  de  facto 
true.  It  is  simply  admitting  the  facts  for  the  sole  purpose  of  pre- 
senting their  sufficiency  to  the  court  for  determination ;  or  equivalent 
to  saying:  "If  the  facts  be  so,  the  defendant  is  not  bound  to  answer." 
Now,  this  is  not  the  kind  of  pleading,  or  the  admission  required  by 
the  pleading,  which  the  statute  contemplates.  It  requires  the  ad- 
mission of  the  charge  as  a  fact,  not  assumed  to  be  true  for  the  pur- 
pose of  ascertaining  its  legal  sufficiency,  but  confessed  to  be  true  as 
an  actual  fact,  and  a  showing  of  other  facts  in  avoidance  or  bar  of 
the  suit.  This  cannot  be  done  by  demurrer,  for  its  office  is  not  to 
set  out  facts.  The  statute  evidently  contemplates  that  the  charge 
admitted,  and  the  other  facts  shown  in  bar  of  the  suit,  by  the  defend- 
ant, shall  be  embraced  in  one  pleading  to  accomplish  this  result.  It 
says:  "The  defendant  may  admit  the  charge,  and  show  in  bar  of  the 
suit  that  the  act  complained  of  was  committed  by  the  procurement 
of  the  plaintiff,  or  that  it  has  been  expressly  forgiven,  or  that  the  suit 
has  not  been  commenced  within  one  year  after  the  right  of  suit  ac- 
crued." A  demurrer  cannot  perform  the  office  contemplated  by  this 
provision.  If  a  demurrer  were  such  a  solemn  admission  upon  record 
as  claimed  by  counsel,  then  it  might  be  used  against  the  defendant 
upon  a  subsequent  trial  of  an  issue  of  fact,  and  it  would  become,  like 
other  admissions,  a  part  of  the  law  of  evidence;  yet,  as  evidence,  we 
all  know  that  it  admits  nothing  whatever. 

There  was  no  error.     The  decree  of  the  court  below  is  affirmed, 
with  costs  and  disbursements. 
v.lOp.no.7— 32 


Digitized  by 


Google 


498  PACIFIC  REPORTER.  [Or. 

(13  Or.  344) 

Harrington  and  others  v.  La  Bogque  and  another* 
Filed  April  6. 1886. 

Garnishment— Assignee  of  Heir's  Share— Decree  of  Distribution. 

When  the  distributive  share  of  an  heir  has  been  ascertained,  and  ordered 
to  be  paid  by  the  court,  it  is  no  longer  regarded  as  in  the  custody  of  the  law. 
It  may  therefore  be  garnished  in  the  hands  of  the  executor,  and  the  assignee 
of  the  heir  may  notiJty  the  executor  of  the  assignment  for  the  purpose  of  hav- 
ing payment  made  to  him,  or  intercepting  payment  to  the  heir  after  the  order 
of  distribution  has  been  decreed  by  the  court:  but  such  assignee,  bein^  a 
stranger  to  the  jurisdiction,  may  not  have  a  decree  that  the  heir's  distributive 
share  be  paid  to  him. 

W.  Scott  Beebe  and  G.  W.  Yocum,  for  appellants. 

W.  Carey  Johnson  and  F.  A.  E.  Starry  for  respondents. 

Lord,  J.  This  was  a  proceeding  in  garnishment  to  reach  certain 
moneys  alleged  to  be  in  the  hands  of  the  defendant  Apperson,  as  exec- 
utor, belonging  to  the  defendant  La  Bocque,  under  an  order  of  dis- 
tribution of  the  probate  court.  In  substance,  the  facts  are  that  on 
the  eighth  day  of  November,  1883,  the  plaintiflF  Harrington  recovered 
a judgmentagainst  the  defendant  La  Bocque  for  the  sum  of  $2,443. 48, 
and  costs,  taxed  at  $15,  which  judgment,  on  the  twenty-third  day  of 
November,  1883,  he  sold  and  assigned  to  the  plaintiffs  Marx  &  Jor- 
genson.  On  the  eighteenth  day  of  April,  1875,  an  execution  was 
issued  upon  said  judgment,  and  the  defendant  Apperson  garnished, 
and  he  certified  that  he  had  no  moneys  or  property  of  the  defendant 
La  Bocque  in  his  hands  or  subject  to  his  control.  The  certificate  of 
the  garnishee  not  being  satisfactory,  allegations  and  interrogatories 
were  exhibited  against  him,  and  he  was  required  to  answer.  The 
record  discloses  that  the  defendant  Apperson  is  the  executor  of  the 
estate  of  George  La  Bocque,  deceased,  and  that  under  such  will  the 
defendant  La  Bocque  is  a  devisee,  and  entitled  to  a  distributive  share 
of  said  estate ;  that  prior  to  the  garnishment  proceedings  herein^  and 
to  an  order  of  distribution  of  the  probate  court,  to  which  we  shall  pres- 
ently refer,  the  defendant  La  Bocque  had  assigned  to  D.  P.  Thompson, 
in  consideration  of  money  advanced  and  future  advances,  the  amount 
due  him  upon  distribution  of  said  estate;  that  on  the  sixth  day  of 
April,  1885,  it  was  ascertained  that  the  defendant  La  Bocque  was 
entitled  to  $23,079.08  as  his  distributive  share  of  said  estate;  and, 
among  other  things,  the  probate  court  directed  and  ordered  that  the 
defendant  Apperson,  as  such  executor,  distribute  the  said  "sum  of 
$23,079.08  to  the  defendant  La  Bocque,  and  to  his  assigns  and  or- 
der, in  cash,  that  is  to  say,  to  David  P.  Thompson^  his  assigns,  the 
whole  thereof,  to  be  appropriated  as  follows :  (a)  to  the  satisfaction 
of  the  debt  due  said  Thompson  from  said  La  Bocque,  in  the  sum  of 
$11,494.51 ;  (h)  to  the  lawful  assigns  of  the  said  George  La  Bocque." 

It  will  be  observed  that  the  defendant- Apperson  was  served  in  the 
garnishment  proceeding  several  days  subsequently  to  the  order  of 
distribution.     Money  credits  and  other  property  are  almost  univer- 
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sally  conceded  to  be  in  the  custody  of  the  law  when  held  by  executors 
and  administrators  in  their  representative  capacity.  In  administer- 
ing  the  estate  they  are  accountable  to  the  court,  and  the  same  reason 
exists  that  moneys  or  credits  in  their  hands  should  not  be  disturbed, 
but  considered  to  be  in  tlie  custody  of  the  law,  as  is  applied  to  such 
property  in  the  hands  of  the  sheriff  or  other  ofl&cer. 
.    Mr.  Freeman  says : 

"Moneys  and  other  chattels,  in  the  possession  of  {idministrators,  executors, 
or  gutii'ilians,  in  their  official  capacity,  are  almost  universally  conceded  to 
be  in  the  custody  of  the  law,  and  are  therefore  neither  subject  to  levy  under 
execution  nor  to  any  process  of  garnishment."  "No  person  deriving  his  au- 
thority from  tlie  law,  and  obliged  to  execute  it  according  to  the  rules  of  law, 
can  be  holden  by  process  of  this  kind." 

And,  again : 

"When  tiie  share  of  a  creditor,  heir,  legatee,  etc.,  entitled  to  moneys  in  the 
hands  of  an  administrator  or  guardian,  has  been  settled  by  the  court,  and 
ordered  to  be  paid,  it  is  no  longer  regarded  in  the  custody  of  the  law.  The 
right  to  it  has  become  fixed,  absolute,  and  capable  of  enforcement  by  action  at 
law.  It  mav,  therefore,  be  garnished."  Freem.  Ex*ns,  §  131,  and  notes; 
Drake,  Attachm.  §  499. 

In  considering  the  same  subject,  Mr.  Waples  says: 
"So  soon  as  the  funds  held  by  the  executor,  etc.,  cease  to  be  in  the  custody 
of  the  law,  and  became  recoverable  as  belonging  to  some  person,  legatee,  heir, 
etc.,  the  rule  ceases  to  be  applicable.  There  is  sometimes  a  nice  question  as 
to  the  time  when  an  administrator's  relation  to  a  fund,  or  to  property,  is  so 
changed  as  to  render  him  amenable  to  garnishment;  but  it  is  certain  that  he 
is  liable  when  his  custody  ceases  to  be  *the  custody  of  the  law,'  in  its  tecli- 
uical  signification."   .Waples,  Attachm.  224,  and  note  1  of  authorities  cited. 

And,  again : 

"After  an  estate  has  been  settled,  and  suit  has  been  brought  by  attach- 
ment against  one  whose  siiare  therein  has  been  ascertained,  and  garnishment 
of  the  executor  in  his  personal  capacity  has  been  made,  the  garnishee  will  be 
held  chargeable.  The  administrator  will  not  be  allowed  to  hold  the  fund  in 
his  hands  in  his  official  capacity,  under  such  circumstances,  to  shield  tlie  heir 
from  a  payment  of  a  just  debt,  to  hinder  the  attaching  cretlitor  from  making 
his  money.  The  case  is  very  different  from  that  where  the  estate  remains  un- 
settled, debts  due  by  the  succession  unpaid,  and  legacies  not  distributed.  In 
the.  latter  case,  tlie  executor  cannot  be  compelled  to  pay,  by  process  of  gar- 
nishment sued  out,  even  by  a  judgment  of  an  heir  whose  portion  still  remains 
unseparated  from  tlie  mass  of  the  estate.  Until  there  has  been  a  settlement! 
of  the  estate,  at  least,  so  far  as  the  judgment  of  distribution,  the  executor  or 
administrator  cannot  be  reached  by  garnirfhment.  It  is  not  till  the  executor 
is  ready  to  pay  over  to  the  heir  that  he  is  liable  to  garnishment  in  an  attach- 
ment suit  against  the  heir."    Id.  225,  226. 

It  may  be  considered  clear  then  when  the  distributive  share  of  an 
heir  has  been  ascertained,  and  ordered  to  be  paid  by  the  court,  it  is 
no  longer  regarded  as  in  the  custody  of  the  law.  The  right  to  it  has 
become  fixed,  and  the  executor  ceases  to  hold  it  in  his  representative, 
but  in  his  personal,  capacity.  After  distribution  has  been'  decreed, 
it  may,  therefore,  be  garnished  in  the  hands  of  the  executor;  and  if 
the  heir  has  assigned  his  interest  or  distributive  share,  the  assignee 
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may  notify  the  executor  of  bis  assignment  for  the  purpose  of  requir- 
ing payment  to  him,  or  intercepting  payment  to  the  heir  after  the 
order  of  distribution  has  been  decreed  by  the  court.  But  the  &?- 
signee  of  an  heir  is  not  entitled  to  have  a  decree  that  the  distributive 
share  of  the  assignor  shall  be  paid  to  him.  He  is  a  stranger  to  the 
jurisdiction.  For  the  court  to  assume  jurisdiction  in  such  matters 
would  necessarily  involve  the  validity  of  the  assignment,-^mat- 
ters  not  relating  to  the  acts  of  the  intestate,  but  to  contracts  of  the 
heirs  after  his  decease.  And  just  here  is  where  the  chief  contention 
arises,  counsel  for  the  plaintiffs  claiming  that  the  probate  court  has 
no  authority  to  make  an  order  for  distribution  on  the  assignee  of  a 
distributee's  share,  and  that  so  much  of  the  order  of  distribution  as 
purports  to  do  it,  is,  at  least,  void;  while  counsel  for  the  defendants 
claim  that  such  order  is  not  void,  but  if  there  was  error,  it  cannot  be 
reached  collaterally.  The  court  below  acted  upon  the  contention 
maintained  in  the  last  view.  In  this,  we  think,  there  was  error 
which  cannot  be  sustained  either  upon  principle  or  authority. 

In  Portevnnt  v.  Neylam,  38  Miss.  100,  a  similar  question  was  raised, 
but  the  court  held  the  decree  of  the  probate  court  in  favor  of  an  as- 
signee of  a  distributive  share  void.  Handy,  J.,  saying: 

"It  is  well  settled  by  numerous  decisions  of  this  court  that  the  probate 
court  has  no  jurisdiction  to  decree  a  payment  by  the  executor  to  an  assignee  of 
the  distributees.  Hill  v.  Hardy ,  34  Miss.  289;  Dioson  v.  Houston,  35  Miss. 
636;  Houston  v.  Williams,  36  Miss.  187;  Read  v.  Broitm,  36  Miss.  330.  It 
is  held  in  tliese  cases  that  the  court  has  no  jurisdiction  to  decide  the  question 
of  assignment,  and  the  question  arose  upon  a  controversy  as  to  the  assign- 
ments. But  the  principle  upon  which  they  proceed  is  that  the 'assignee  is  a 
mere  stranger  to  the  jurisdiction,  and  not  within  the  power  of  the  court.  In 
decreeing  a  payment  by  the  executor  to  an  assignee  of  a  distributee,  the  court 
necessarily  takes  jurisdiction  of  the  question  of  the  validity  of  the  assign- 
ment; and  that  it  is  expressly  held  that  the  court  is  incompetent  to  do,  be- 
cause the  iussignee  is  in  nowise  connected  with  the  administration  of  the 
estate.  And,  upon  the  same  principle,  it  is  held,  in  the  case  last  cited,  the 
court  can  only  recognize  the  right  of  the  distributee,  and  decree  payment  to 
him." 

In  Knowlton  v.  Johnson,  46  Me.  489,  Davis,  J.,  said : 
"To  hold  otherwise  would  give  the  judge  of  probate  common-law  jurisdic- 
tion in  matters  between  contesting  parties,  not  relating  to  the  acts  of  the  in- 
testate, but  to  contracts  of  the  heirs  after  his  decease.  He  has  no  such  juris- 
diction. The  decree  m  ust  be  made  to  the  heir.  If  he  has  assigned  his  interest, 
the  assignee  may  notify  the  administrator  of  the  assignment,  or,  if  the  money 
is  paid  to  the  heir,  proceed  against  him  at  common  law.  So  it  has  been  re- 
cently held  in  New  Hampshire  in  a  similar  case."  Wood  v.  Stone,  39  N.  H. 
672. 

In  Holcomh  v.  Sherwood,  29  Conn.  419,  it  is  held,  where  an  heir  at 
law,  before  the  distribution  of  the  estate,  conveys  away  his  interest, 
the  power  of  the  probate  court  to  order  a  distribution  is  not  affected 
by  it.  The  court,  in  making  the  distribution,  should  treat  the  estate, 
and  the  right  of  the  heirs  to  it,  as  if  no  conveyance  had  been  made. 
It  is  said  that  the  manifest  intention  of  the  order  of  distribution  is  to 
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pay  the  distribntive  share  of  the  defendant  La  Bocqne  to  the  assignee. 
But  the  decree  of  distribution  directs  the  executor  to  distribute  ''the 
sum  of  $23,709.08  to  George  La  Eocque." 

Treating  as  valid  that  portion  of  the  order  which  directs  payment 
to  the  defendant  La  Bocque,  and  as  void  all  that  portion  which  is 
designed  to  divert  the  payment  of  the  assignee,  it  is  not  questioned 
but  what  the  assignee  had  a  conveyance  for  the  defendant  La  Bocque's 
distributive  share,  and  that  the  defendant  Apperson,  as  executor,  was 
notified  of  it  before  and  at  the  time  of  the  order  of  distribution,  and 
that  the  defendant  La  Bocque  consented  that  the  transfer  of  bis  dis- 
tributive share  should  be  made  according  to  the  effect  of  that  obliga- 
tion.  Nor  do  we  understand  there  is  any  contention  or  dispute  as  to 
this,  only  that  it  is  claimed  that  the  assignment  to  Thompson  was 
intended  as  a  security  for  the  payment  of  about  $14,000,  which  the 
defendant  Apperson  has  paid  over  to  him,  and  that  the  balance  in 
the  hands  of  the  executor  was  subject  to  the  process  of  garnishment. 
Whether  the  balance  still  in  the  hands  of  the  executor  at  the  timB  of 
the  garnishment  had  been  transferred  to  Thompson  by  force  of  the 
assignment,  and  was  subject  to  his  order,  and  as  such  was  money  in 
his  bands  due  Thompson,  or  subject  to  his  disposal,  or  what  may  be 
the  facts  in  relation  to  it,  are  matters  not  within  our  province  to  de- 
cide upon  this  record. 

The  cause  is  remanded,  and  a  new  trial  ordered. 
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SUPREME  COURT  OF  CALIFORNIA, 

(69  CaJ.  226)  ^ 

Peoplb  v.  Treadwell.     (No.  20»140.) 

FUed  March  80.  1886. 

I.  Embbzzlbmbkt— Attorney  at  Law— Payment  of  Pbomibsoby  Notb— Coh- 

CBALMEKT  AND  APPROPRIATION. 

A  verdict  of  embezzlement  would  be  fully  warranted  in  a  case  where  ai\ 
attorney  at  law,  acting  as  agent  for  the  payee  of  a  note,  received  the  amount 
from  the  drawee,  and  used  the  same  for  his  own  purposes,  concealing  frqm 
his  principal  the  fact  of  the  payment  of  the  note. 
8.  Same— Agent— Special  Service— Relations  after  Termination  of  Serv- 
ice AND  Payment  op  Compensation— Question  for  Jury. 

When  a  person  is  employed  to  Tender  special  services  as  agent  for  another, 
his  agency  ceases  with  performance  of  the  services  and  payment  of  the  com- 
pensation therefor,  (Civil  Code.  §  2355.)  unless  there  is  an  express  understand- 
ing between  them,  or  it  may  be  implied  from  the  circumstances  that  as  to 
matters  growing  out  of  the  original  purpose  of  the  agency  the  relations  be- 
tween the  parties  survived;  and  as  to  this  question  the  jury  is  to  decide. 
8.  Same— Information— Averment— Ownership— Promissory  Note  Indorser. 

The  absolute  indorsement  of  a  promissory  note  does  not  relieve  the  in- 
dorser from  liability  upon  it.  He  has  still  an  interest  in  it  to  see  that  any 
agent  of  his  authorizea  to  collect  and  pay  it  over  performs  his  duty;  and  if, 
after  his  indorsement,  the  indorsee  gives  such  indorser  the  possession  and 
control  of  the  note  to  collect  interest  upon  it  for  his  benefit,  or  to  otherwise- 
control  it,  that  would  be  sufficient  to  sustain  an  averment  of  an  ownership  in 
an  information  for  embezzlement. 

4.  Same— Service— Agent — Servant. 

In  the  sense  of  service,  an  agent  is  the  servant  of  his  principal;  hence 
designating  him  in  an  information  or  indictment  for  embezzlement  as  agent 
and  servant  is  not  such  a  misnomer  of  his  capacity  as  affects  any  of  his  sub- 
stantial rights. 

5.  Same— Specification  as  to  Property  Embezzled. 

It  is  not  necessary  to  specif^s  in  an  information  for  embezzlement,  the 
coin,  number,  or  kind  of  money  embezzled. 

6.  Same— Trial— Instruction  to  Jury— Gravamen  of  Offense — Fraudulent 

Intent. 

Upon  a  trial  for  embezzlement,— that  is,  "the  fraudulent  ai>propriation  of 
property  by  a  person  to  whom  it  has  been  intrusted, " — within  section  503, 
Pen.  Code,  since  an  essential  element  of  the  offense  is  a  fraudulent  intent, 
an  instruction  relating  to  what  constitutes  embezzlement,  and  another  relat- 
ing to  the  question  of  fraudulent  intent  in  the  offense,  both  in  substance 
containing  the  provisions  of  sections  506  and  508  of  the  Penal  Code,  were 
proper  to  be  given  by  the  court  to  the  jury  for  their  information. 

7.  Same— Credit  of  Witness  — Word  "False"  without  "Willfully*  Con- 

nected Therewith. 

An  instruction  to  the  jury;  "A  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  other  parts,  "—being  substantially  the  language  of  sub- 
division 3,  §  2061.  Code  Civil  Proc,  is  not  erroneous  because  of  the  absence 
of  the  word  "willfully"  before  the  word  "false"  therein. 

8.  Same— Reading  of  Law  Books  to  Jury. 

The  refusal  pf  the  court  to  stop,  at  the  instance  of  the  defendant,  the  read- 
ing of  extracts  from  law  books  to  the  jury  by  the  people's  counsel,  in  the 
course  of  his  argument,  is  not'  a  reversible  error. 

In  bank.     Appeal  from  superior  court,  Yolo  county, 

Harding  dt  Ooing  and  F.  C.  Baker,  for  appellant. 

E.  C.  Marshall^  Atty.  Gen.,  and  C.  B.  Darwin^  for  respondent. 
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McKbe,  J.  The  defendant  in  this  action  was  convicted  of  embez- 
zlement. He  appeals  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial.  The  motion  for  a  new  trial  was  made  upon 
the  grounds  that  the  verdict  was  against  the  evidence  and  contrary 
to  law,  and  that  the  court,  against  the  objections  and  exceptions  of 
the  defendant,  erred  in  matters  of  law  at  the  trial,  and  in  its  instruc- 
tions to  the  jury.  As  laid  in  the  information,  the  charge  is  that  on 
the  twelfth  of  December,  1883,  the  defendant  was  "agent  and  serv- 
ant" of  Carl  Haneke,  and  in  that  capacity  received  for  his  principal, 
in  trust  for  him,  the  sum  of  $2,102.60,  lawful  money  of  the  United 
States,  which  afterwards,  on  the  fifteenth  of  August,  1884,  in  viola- 
tion of  his  trust,  he  fraudulently  and  feloniously  converted,  appro- 
priated, and  embezzled. 

Upon  the  first  ground — that  the  verdict  was  against  evidence  and 
contrary  to  law — it  is  contended  that  there  was  no  evidence  establish- 
ing, or  tending  to  establish,  the  allegation,  as  laid  in  the  information, 
•  that  the  money  charged  to  have  been  embezzled  came  into  the  hands 
of  the  defendant  by  virtue  of  his  trust  as  the  servant  and  agent  of 
Haneke.  But  admittedly,  at  the  time  of  the  transactions  upon  which 
the  charge  was  founded,  the  defendant  was  a  practicing  attorney  at 
law  in  the  town  of  Woodland,  in  Yolo  county;  and  on  the  twelfth  of 
December,  1883,  he  received  from  Isaac  Quinn  $2,102.60  in  pa3^ment 
of  a  promissory  note  and  mortgage  which  Quinn  had  given  to  Carl 
Haneke  as  security  for  the  payment  of  the  purchase  money  due  by 
him  for  a  tract  of  land  which  he  had  beforehand  purchased  from 
Haneke;  and  upon  receiving  the  money  he  gave  Quinn  a  receipt  for 
the  same,  worded  as  follows : 

"$2,102.61  Woodland,  Cal..  December  12,. 1883. 

"Beceivedof  Isaac  Quinn  twenty-one  hundred  and  two  dollars,  to  be  applied 
in  payment  of  his  note  of  March  26,  1881,  to  Carl  Haneke. 

"W.  B.  Tbeadwell." 

There  is  no  question  but  that  the  money  was  received  in  payment 
of  Quinn's  note  to  Haneke,  and  if  the  defendant  received  it  as  the 
agent  of  Haneke,  he,  as  an  attorney  at  law,  must  have  known  that 
the  law  imposed  upon  him  the  duty  of  paying  it  over  immediately  to 
the  person  for  whom  he  received  it.  But  the  evidence,  without  con- 
flict, shows  that  he  failed  to  inform  Haneke  of  the  payment  of  the 
note;  that  he  concealed  from  him  the  fact  of  its  payment;  that  he 
kept  the  money;  and,  as  he  confessed,  used  it  for  his  own  purposes. 
Upon  those  facts,  if  they  were  all  the  facts  in  the  case,  the  verdict  of 
embezzlement  would  be  fully  warranted. 

But  it  was  and  is  insisted  that  at  the  time  the  defendant  received 
the  money  he  was  not,  in  fact  or  law,  acting  as  the  "agent  and  serv- 
ant" of  Haneke,  and  did  not  receive  the  money  for  him:  but  that  he 
received  it  for  a  Mrs.  Wise,  to  whom  the  note  upon  which  the  money 
was  paid  belonged,  and  that  she  authorized  him  to  keep  the  money 
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for  her.  The  evidence  showed  that  Mrs.  Wise  was  the  daughter  of 
Haneke,  and  it  tended  to  show  that  she  had  advanced  to  her  father  the 
greater  portion  of  the  money  for  which  the  note  collected  by  the  de- 
fendant was  given,  and  that  her  father,  at  a  time  when  he  was  sick 
and  expected  to  die,  indorsed  the  note  to  her,  so  that  she  might  re- 
ceive and  receipt  for  the  moneys  which  were  payable  upon  it;  that 
she  informed  the  defendant,  as  her  father's  agent  for  the  collection  of 
the  note,  of  the  indorsement,  and  communicated  with  him  in  that  ca- 
P''i.city.  Admittedly,  it  was  also  proved  that  Haneke  had  retained 
and  employed  the  defendant  in  the  year  1880  to  collect  the  principal 
and  interest  of  a  note  and  mortgage  upon  a  tract  of  land  which  had 
been  sold  to  Quinn,  the  maker  of  the  note;  that  the  land,  at  the  time 
of  the  sale,  was  subject  to  a  trust  deed  in  the  nature  of  a  mortgage, 
to  secure  an  indebtedness  due  by  a  former  owner  of  the  land  to  the 
Sacramento  Bank;  that  Quinn  bought  and  entered  upon  the  land  as 
purchaser,  subject  to  the  trust  deed ;  and  that  while  his  note  and 
mortgage  were  in  the  hands  of  defendant  for  collection,  Quinn  was 
unable  to  pay  his  own  note,  or  the  indebtedness  to  the  bank,  and  the 
bank  was  about  to  sell  the  land  under  its  trust  deed  unless  payment 
of  its  demand  was  forthcoming.  In  that  condition,  Haneke,  upon 
the  advice  and  by  the  services  of  his  attorney, — the  defendant, — re- 
deemed the  land  by  paying  the  bank  its  demand.  The  bank  recon- 
veyed  the  land  to  him,  and  Quinn,  by  agreement  with  him,  substituted 
for  his  note  and  mortgage  a  new  note  and  mortgage  trust  deed,  cov- 
ering the  principal  sum  of  his  old  note  and  the  amount  of  money 
which  Haneke  had  paid  for  redemption.  This  substituted  note  was 
as  follows : 

"$2,450.  Woodland,  Yolo  Ck).,  Cal.,  March  26,  1881. 

"Three  years  after  date,  for  value  received,  I  promise  to  pay  to  the  oixier 
of  Car]  Haneke,  at  the  Bank  of  California,  in  the  city  and  county  of  Saii 
Francisco,  state  of  California,  the  sum  of  two  thousand  four  hundred  and 
fifty  dollars  in  gold  coin  of  the  United  States  of  America,  with  interest  thereon, 
in  like  gold  coin,  at  the  rate  of  one  per  cent,  per  month  from  date  until  paid. 
Interest  to  be  paid  every  three  months,  and  if  not  so  paid  to  be  added  to  and 
become  a  part  of  the  principal,  and  draw  like  interest;  and  in  case  said  in- 
terest be  not  paid  every  three  months,  this  note  to  be  collectible  at  the  opt*' on 
of  the  holder." 

The  new  note  and  trust  deed  were  delivered,  and  after  the  latter  was 
recorded  the  old  mortgage  was  released  and  returned  to  Quinn;  but 
Haneke  retained  possession  of  the  old  note  until  Quinn  paid  a  bal- 
ance of  interest  due  upon  it,  which  was  not  carried  into  the  new  note. 
The  redemption  by  Haneke  and  the  novation  by  Quinn  were  brought 
about  by  the  services  of  the  defendant.  He  drafted  and  supervised 
the  execution  and  delivery  of  all  the  papers  required  to  clothe  the 
transaction  with  the  forms  of  law.  For  those  services  Haneke  paid 
him  on  .the  day  the  transactions  were  closed,  and  that  payment,  it 
is  insisted,  ended  the  defendant's  agency,  or,  as  he  expresses  it  in  his 
testimony,  given  as  a  witness  in  his  own  behalf:  **My  employment 
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ceased  on  the  day  when  the  deed  of  trust  was  drawn,  and  it  was  so 
stated  at  the  time  to  the  parties." 

No  doubt,  when  a  person  is  employed  to  render  special  services  as 
agent  for  another,  his  agency  ceases  with  performance  of  the  serv- 
ices  and  payment  of  compensation  therefor.  Civil  Code,  §  2355. 
Between  such  persons  there  exists  no  longer  the  relation  of  principal 
and  agent,  unless  there  is  an  express  understanding  between  them, 
or  it  may  be  implied  from  their  subsequent  acts  and  conduct  that  the 
person  who  acted  in  the  original  transactions  upon  the  retainer  and 
employment  of  the  other  continued  to  act  in  the  same  capacity  in 
other  matters  arising  out  of  the  original  transactions.  Whether  the 
defendant  continued  to  act  for  Haneke  after  payment  for  his  past 
services,  in  collecting  for  him  the  interest  and  principal  of  the  new 
note,  was  therefore  a  question  for  the  jury.  Upon  that  question  there 
was  a  conflict  of  evidence.  The  jury  found  against  the  defendant,  and 
there  was  abundant  evidence  to  sustain  the  verdict;  for  it  was  proved 
that  both  the  old  and  the  new  notes  of  Quinn  were  left  by  Haneke  in 
the  hands  of  the  defendant,  with  authority  to  collect  the  interest  due 
upon  the  old,  and  to  forward  the  new  to  the  Bank  of  California  to  be 
deposited,  where,  upon  payment  by  Quinn  of  the  interest,  or  any  part 
of  the  principal,  as  it  became  due,  the  moneys  were  to  be  forwarded 
on  account  of  Haneke.  Under  that  authority  the  defendant  forwarded 
the  new  note,  and  the  first  installment  of  interest  paid  upon  it,  ac- 
companied with  a  letter,  as  follows : 

"Woodland,  Cal.,  June  24, 1881. 
"Bank  of  California:  I  herewith  inclose  note  of  Isaac  Quinn,  payable  to 
order  of  Carl  Haneke,  (516  Filbert  St.,  S.  F.,)  to  be  held  by  you  for  collec- 
tion; also  check  for  seventy-three  dollars  and  fifty  cents,  payable  to  the  order 
of  Carl  Haneke,  forwarded  by  Mr.  Quinn  in  payment  of  first  installment  of 
interest.  I  have  notified  Mr.  Haneke  of  the  forwarding  of  same,.  Please 
acknowledge  receipt. 

'*  Yours,  W.  B.  Tread  well. 

*' Any  communication  for  Mr.  Quinn  may  be  addressed  to  my  care  at  Wood- 
land. Cal." 

And  on  the  twenty- fourth  of  September,  1881,  he  collected  the  old 
note,  and  p:ave  Quinn  his  receipt,  as  follows: 

"«62.18.  Woodland,  Cal..  September  24,  1881. 

"Received  of  Isaac  Quinn,  sixty-two  dollars  and  eighteen  cents,  in  full  for 
balance  due  on  promissory  note,  date  of  August  15,  1877,  for  $2,450. 

"Carl  Heneke. 

"Per  W.  B.  TREADWELL." 

Thereafter,  with  one  or  two  exceptions,  when  he  requested  another 
to  act  for  him  in  his  absence  from  Woodland,  he  continued  to  receive 
from  Quinn,  upon  the  new  note,  the  interest  as  it  became  due,  and  also 
part  of  the  principal,  which  he  forwarded  regularly  to  the  Bank  of 
California  on  account  of  Haneke;  and  this  course  of  dealing  was  con- 
tinued until  the  collection  of  the  note  in  December,  1883.     Admit- 
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tedly,  at  that  time,  the  defendant  was  not  acting  as  the  agent  or  serv- 
ant of  Quinn.  He  himself  testified:  "I  was  not  representing  Mr. 
Quinn  at  all.  I  was  never  the  agent  of  Mr.  Quinn  at  any  time  in  the 
world.  I  did  not  assume  to  be  Quinn's  agent  in  taking  his  money." 
And  to  the  question,  "How  came  you  to  take  the  money?"  he  an- 
swered :  "I  took  it  as  the  agent  of  Mrs.  Wise."  Whether  the  defend- 
ant took  the  money  as  the  agent  of  Mrs.  Wise  or  of  Haneke  was  there- 
fore squarely  in  issue. 

To  maintain  the  issue  on  his  part  the  defendant  gave  in  evidence  a 
letter,  of  which  the  following  is  a  copy : 

"San  Francisco,  March  27,  1883. 

"Jfr.  H^.  B.  Treddwell — Dear  Sir:  During  my  father's  recent  dangerous 
illness  he  deemed  it  advisable  to  arrange  business  matters  to  his  satisfaction. 
He  therefore  indorsed  and  assigned  the  promissory  note  of  the  trust  deed  to 
me,  and  consequently  I  shall  sign  all  reqeipts  for  interest  or  money  sent  as 
payment  on  note  hereafter;  the  trustees  have  been  duly  notified  of  the  change. 
Will  you  have  the  kindness  to  inform  Mr.  Quinn  of  the  fact,  and  request  him, 
when  he  forwards  interest  again,  to  have  the  check  at  the  bank  made  payable 
to  me.  Father  is  much  better,  but  being  over  eighty  years  of  age  he  does  not 
feel  able  to  have  the  cares  of  business  thrust  upon  him. 

"Hoping  these  few  lines  may  find  your  family  in  good  health,  I  remain, 
"Yours,  truly,  Harriet  A.  Wise." 

But  in  connection  with  that  letter  there  was  given  evidence  tending 
to  prove  that  the  note  was  made  up  of  two  sums,  viz.,  $1,650  and  $800, 
the  first  of  which  had  been  advanced  by  the  daughter  to  her  father  to 
enable  him  to  redeem  the  land,  and  the  second  was  what  Quinn  owed 
her  father  on  the  land,  on  the  old  note,  and  mortgage ;  that  with  the  in- 
terest of  these  two  sums  of  money  the  daughter  supported  herself  and 
father,  for  she  was  an  invalid,  and  her  father  was  very  old  and  in- 
firm; so  that  when  he  became  disabled  by  sickness  from  going  to  the 
bank  to  get  his  interest  as  it  was  forwarded  for  him  by  the  defendant, 
she  undertook  the  business,  and  recognizing  that  the  defendant  was 
her  father's  attorney  and  agent  for  that  purpose,  she  communicated 
with  him  in  that  capacity.  The  indorsement  of  the  note,  in  the  cir- 
cumstances disclosed  by  her  letter,  did  not  have  the  effect  of  disturb- 
ing the  legal  relation  between  Haneke  and  the  defendant,  or  of  re- 
voking any  authority  he  had  to  receive  and  forward  the  money;  and, 
in  fact,  he  did  receive  and  forward  as  usual  all  payments  made  on 
the  note  until  the  twelfth  of  December,  1883,  when  Quinn  paid  him 
in  full  the  amount  of  principal  and  interest  due  upon  the  note. 

As  a  witness  in  his  own  behalf,  the  defendant  says  in  his  evidence 
that  Mrs.  Wise  knew  that  he  had  collected  the  note;  that  at  her  re- 
quest he  concealed  the  fact  from  her  father,  and  agreed  to  keep  pos- 
session of  the  money  until  such  time  as  either  of  them  could  safely 
reinvest  it  so  as  to  make  it  interest-bearing  for  her  father's  support; 
and  that,  in  the  mean  time,  he  should  continue  to  forward  the  inter- 
est as  it  would  become  due,  so  as  to  keep  up  the  appearance  of  non- 
payment.    But  the  evidence  of  his  letters  and  conduct  and  acts  dis- 
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proved  such  an  arrangement.  It  is  cleaHy  deducible  from  his  own 
testimony  he  knew  that  Mrs.  Wise,  notwithstanding  the  indorsement 
of  the  note,  had  given  full  control  over  it  to  her  father  after  recovery 
from  his  sickness,  and  that  she  recognized  the  defendant  as  her 
father's  attorney  and  agent  for  its  collection.  Admittedly,  after  de- 
fendant received  the  money,  he  never  personally  spoke  to  or  saw  Mrs. 
Wise.  In  March,  1884,  she  fell  sick  of  an  incurable  disease,  and  was 
taken  to  the  German  Hospital  in  San  Francisco,  where  she  lingered 
until  October  of  that  year  and  died.  He  says  in  his  testimony  that 
he  corresponded  with  her  upon  the  subject  of  the  money.  Not  a 
scrap  of  writing  from  her  corroborating  his  statement  was,  how- 
ever, produced.  He  claimed  that  her  letters  to  him  were  lost,  but 
neither  was  there  found  among  the  papers  of  Mrs.  Wise,  after  her 
death,  any  letters  from  him. 

Evidently,  from  his  own  testimony,  he  purposely  concealed  the 
payment  of  jihe  note  from  Haneke  and  his  daughter.  Both  were 
wholly  ignorant  of  the  fact,  and  when  the  first  quarterly  interest  on 
the  note  for  the  year  1884  would  have  become  due  and  payable  if  the 
note  had  not  been  paid,  they  became  anxious  about  it,  because  it  was 
not  forwarded  to  the  bank,  and  in  their  distress  they  got  a  lawyer  to 
write  about  the  interest  to  the  defendant,  who  in  reply  wrote  as  fol- 
lows: 

"WooDLAKD,  April  7,  1884. 

*'il.  Morgenthal,  Esq. — Deak  Sir:  Yours  of  the  fifth  iust.  at  hand. 
When  I  telegraphed  to  you  the  other  day  I  supposed  that  I  could  see  Mr.  Quiun 
by  Thursday,  but  1  found  that  he  was  away  and  out  of  the  reach  of  letters. 
I  suppose  he  has  made  a  mistake  as  to  the  date.  I  have  sent  the  amount  to- 
day to  the  Bank  of  California  out  of  my  own  money,  as  I  know  Mr.  Quinn  is 
all  right.  Please  present  my  compliments  to  Mrs.  Wise  and  Mr.  Haneke,  and 
tell  them  I  will  look  out  for  the  matter  myself  hereafter. 

"Truly  yours,  W.  B.  Tkkadwejll." 

But  the  defendant  did  not  forward  the  next  quarterly  interest  which 
would  have  become  due,  and  Haneke  and  his  daughter  caused  a  let- 
ter to  be  written  to  Quinn  himself,  threatening  him  to  call  in  the  prin- 
cipal of  the  note  if  he  did  not  continue  to  pay  the  interest  promptly; 
in  answer  to  which  Quinn  wrote  them  in  July,  1884,  that  heha,d  paid 
the  note  in  full  to  their  attori^ey  seven  months  before;  and  then,  for 
the  first  time,  the  unspoken  secret  of  the  defendant  was  made  known 
to  Haneke  and  his  daughter. 

The  evidence  is  overwhelming  that  Quinn,  when  he  paid  his  mon- 
eys upon  the  note,  acted  with  the  defendant  as  tho  attorney  and  agent 
of  Haneke  for  the  purpose  of  receiving  and  forwarding  them  to 
Haneke.  He  so  understood  it  from  Haneke  and  the  defendant  him- 
self. He  knew  nothing  of  the  indorsement  of  the  note  to  Mrs.  Wise, 
for  the  defendant  had  not  informed  him.  The  defendant  was  there- 
fore, when  he  received  the  money  from  Quinn,  iii  fact  the  agent,  or 
acting  as  the  agent,  of  Haneke,  and  he  is  estopped  in  law  from  de- 
nying that  he  was  the  agent.     "In  reason,''  says  Bishop,  in  his  work 
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on  Criminal  Law,  (section  Sf97,)  "whenever  a  man  claims  to  be  a  serv- 
ant while  getting  into  his  possession  by  force  of  this  claim  the  prop- 
erty to  be  embezzled,  he  should  be  held  to  be  such  on  bis  trial  for  the 
embezzlement.  *  *  *  When  a  man  has  received  a  thing  of  an- 
other under  the  claim  of  agency,  he  cannot  turn  round  and  tell  the 
principal  asking  for  the  thing :  <  Sir,  I  was  not  your  agent  in  taking 
it,  but  a  deceiver  and  a  scoundrel.'"  See  Ex  parte  Hedley,  31  Cal. 
108.  The  law  of  the  question  is,  as  Lord  Mansfield  put  it  to  a  party 
to  an  action  who  attempted  to  deny  the  assumed  authority  under 
which  he  had  done  an  act  attended  with  t'raud  and  falsehood:  "No; 
it  shall  be  as  you  represent  it  to  be.  No  man  shall  set  up  his  own 
iniquity  as  a  defense  any  more  than  as  a  cause  of  action," 

It  is  claimed,  however,  that  the  information  does  not  support  the 
conviction  because  "it  charges  that  defendant  was  the  'agent  and 
servant'  of  Haneke;  that  this  money  came  into  his  hands  'by  virtue 
of  his  trust  as  said  servant  and  agent;  and  that  the  alleged  conver- 
sion was  not  in  the  due  and  lawful  execution  of  his  trust  as  said  agent 
and  servant.'  "  The  jury  must  have  found  that  the  money  came 
into  the  hands  of  the  defendant  as  agent  in  fact,  or  as  the  pretended 
agent,  of  Haneke,  and  therefore  by  virtue  of  the  confidence  reposed 
in  him ;  and  as  in  either  position  he  is  estopped  from  denying  that  he 
received  the  money  in  that  capacity,  the  averment  in  the  information 
that  he  received  it  as  "servant  and  agent,"  or  as  "agent  and  servant," 
is  not  a  defective  or  insufficient  averment  of  the  capacity  in  which 
the  money  was  received.  True,  the  words  "agent"  and  "servant" 
are  not  wholly  synonymous;  both,  however,  relate  to  voluntary  action 
under  employment,  and  each  expresses  the  idea  of  service.  The 
service  performable  by  a  servant  for  his  employer  may  be  inferior  in 
degree  to  work  done  by  an  agent  for  his  principal.  A  servant  is  a 
worker  for  another  under  an  express  or  implied  employment ;  so  also 
is  an  agent,  only  he  works  not  only  for,  but  in  the  place  of,  his  prin- 
cipal. In  the  sense  of  service,  an  agent  is  the  servant  of  his  princi- 
pal; therefore  designating  him  in  an  information  or  indictment  for 
embezzlement  as  agent  and  servant  is  not  such  a  misnomer  of  his 
capacity  as  affects  any  of  his  substantial  rights. 

But  that  being  so,  it  is  insisted  that  Haneke,  having  indorsed  and 
delivered  the  note  to  Mrs.  Wise,  had  lio  property  in  the  note,  or  the 
money  paid  upon  it,  which  came  into  the  hands  of  the  defendant. 
All  the  circumstances  in  connection  with  the  indorsement  and  delivery 
of  the  note  to  Mrs.  Wise  were  with  the  jury,  and  whether  Haneke 
had  any  property  in  it  at  the  time  the  money  was  received  upon  it 
was  a  question  of  fact  for  their  determination.  The  absolute  indorse- 
ment of  a  promissory  note  does  not  relieve  the  indorser  from  liability 
upon  it.  He  still  has  an  interest  in  it  to  see  that  any  agent  of  his 
authorized  to  collect  and  pay  it  over  performs  his  duty;  and  if,  after 
his  indorsement,  the  indorsee  gives  him  the  possession  and  control  of 
the  note,  to  collect  interest  upon  it  for  his  benefiti  or  to  otherwise 
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control  it,  that  wonld  be  sufficient  to  sastain  an  averment  of  an  owner- 
ship in  an  information  for  embezzlement.  Any  legally  recognizable 
interest  in  property  is  sufficient  for  that  purpose. 

Taken  as  an  entirety,  the  charge  of  the  court  to  the  jury  laid  down 
the  law  fully  and  fairly  and  favorably  for  the  defendant.  The  third 
and  ninth  of  the  instructions  asked  by  the  defendant  were  not  given, 
but  the  points  presented  in  them  were  covered  by  1,  2,  and  4  of  the 
instructions  asked  by  defendant,  and  which  were  given  at  his  request. 

The  second,  seventh,  and  eighth  of  the  instructions  asked  by  the 
people,  and  giveq,  were  taken  substantially  from  sections  8,  506,  956, 
Penal  Code.  As  abstract  propositions  of  law  they  were  admitted  to 
be  correct;  but  it  is  contended  they  were  inapplicable  to  the  case, 
and  tended  to  mislead  the  jury  in  considering  their  verdict.  The 
offense  charged  was  embezzlement,  which,  as  defined  by  the  Penal 
Code,  is  ''the  fraudulent  appropriation  of  property  by  a  person  to 
whom  it  has  been  intrusted/'  Section  503,  Pen.  Code.  An  essen- 
tial element  in  the  offense  is  therefore  a  fraudulent  intent,  (Id.  §§ 
504-508 ;)  and  lis  instruction  2  related  to  what  constituted  embezzle- 
ment, and  instruction  8  to  the  question  of  fraudulent  intent  in  em- 
bezzlement, and  both  in  substance  contained  the  provisions  of  sec- 
tions 506  and  508  of  the  Penal  Code,  it  was  proper  for  the  court  to 
give  them  to  the  jury  as  matter  of  law  for  their  information.  Id.  § 
1127. 

The  seventh  instruction,  copied  from  section  956  of  the  Penal 
Code,  was  not  applicable,  because  there  was  no  erroneous  allegation 
as  to  the  person  injured.  The  information  charged  the  embezzlement 
of  the  personal  property  of  Carl  Haneke.  As  to  the  offense  itself, 
the  name  of  the  party  injured,  or  the  description  of  the  property, 
there  was  no  defective  allegation.  It  was  not  necessary  to  specify  in 
the  information,  or  prove  at  the  trial,  the  coin,  number,  or  kind  of 
money  embezzled.  Sections  956,  1131,  Pen.  Code.  And  as  the  al- 
legations of  the  information  were  sufficient  in  respect  to  these  things, 
there  was  no  prejudicial  error  in  reading,  as  an  abstract  proposition, 
the  section  of  the  Penal  Code  contained  in  the  objectionable  instruc- 
tion. It  did  not  affect  any  substantial  right  of  the  defendant.  Id. 
§§  1248,  1504. 

The  following  instruction  is  also  challenged:  "A  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in  other  parts."  This  is 
substantially  the  language  of  subdivision  3,  §  2061,  Code  Civil  Proc, 
and  is  correct.  But  it  is  said  to  be  erroneous  because  the  word  "will- 
fully" was  not  inserted  immediately  before  the  word  "false"  in  the 
instruction.  The  defendant  did  not  ask  for  a  modification  in  that 
regard ;  but  the  omission  of  the  word  did  not  affect  the  correctness  of 
the  proposition.  In  People  v.  Sprague,  53  Cal.  491,  a  like  instruction 
was  asked  by  the  defendant  in  a  criminal  action.  The  trial  court  did 
not  give  the  instruction  as  adked,  but  of  its  own  motion  inserted  the 
word  "willfully"  immediately  before  the  word  "false,"  and  with  that 
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correction  gave  the  instruction  to  the  jury,  against  the  defendant's 
objection  and  exception,  and  on  appeal  it  was  held  that  the  insertion 
of  the  word  "willfully"  in  the  instruction  did  not  change  the  effect  of 
the  instruction  as  offered.  The  instruction  as  given  was  therefore  virt- 
ually the  instruction  offered.  Upon  the  authority  of  that  case,  People 
V.  Hicks,  53  Cal.  354,  and  People  v.  Soto,  59  Cal.  367,  were  also  decided. 

It  is  also  objected  that  the  court,  against  the  objection  and  excep- 
tion of  defendant,  refused  to  stop  the  attorney  for  the  people  from 
reading,  in  the  course  of  his  argument  to  the  jury,  extracts  from  "books 
of  law  and  reports  of  judicial  decisions  on  matters  of  law."  In  Peo^ 
pie  V.  Anderson,  44  Cal.  65,  the  practice  of  reading  from  law-books  in 
an  argument  to  a  jury  was  considered  as  improper;  but  it  was  held 
not  to  be  a  reversible  error,  because  it  was  a  matter  within  the  dis- 
cretion of  the  trial  court,  and  unreviewable  by  this  court,  except  for 
an  apparent  abuse  of  discretion.  The  record  shows  that  the  act  was 
permitted  by  the  court  as  illustrative  of  the  argument  made  to  the 
jury,  and  that  the  court,  in  its  charge  to  the  jury,  instructed  them 
upon  the  subject  as  follows : 

"You  are  the  exclusive  judges  of  the  testimony,  and  also  the  credibility  of 
the  evidence,  and  it  is  the  duty  of  the  court  to  instruct  you  as  to  the  law  of 
the  case,  upon  which  you  must  act  in  arriving  at  your  verdict  in  this  case. 
There  has  been  a  great  deal  of  law  read  to  you  by  most  of  the  attorneys  in 
the  case,  but  it  is  your  duty  to  decide  the  case  according  to  the  law  as  it  is 
given  to  you  by  the  court,  regardless  of  any  law  which  has  been  read  to  you 
from  the  books  by  any  of  the  counsel  in  the  case. " 

There  was  no  prejudicial  error  in  admitting  in  evidence,  for  the 
purpose  for  which  it  was  offered,  the  letter  to  Quinn,  written  for 
Haneke  and  his  daughter  by  their  attorney  in  San  Francisco;  nor 
was  there  any  abuse  of  discretion  in  postponing  the  trial  at  the  request 
of  the  people  to  procure  the  attendance  of  witnessses. 

We  find  no  reversible  error  in  the  record.  Judgment  and  order 
affirmed. 

We  concur:  Morrison,  C.  J.,  and  Boss,  Myriok,  and  Thobn- 
TON,  JJ. 


)  Cal.  202) 

Weylb  v.  Sonoma  Val.  R.  Co.  and  another.     (No.  9,030.) 
Filed  March  30,  1886. 

Appeal— NoTicE—SuppiciENCT. 

The  object  of  a  notice  of  appeal  is  to  impart  the  requisite  information  to 
the  opposite  party  of  his  opponent's  intention  to  appeal,  and  what  specific 
Judgment  or  order  is  appealed  from,  and  if  the  notice  is  sufficiently  explicit 
m  these  particulars,  it  should  be  declared  sufficient. 
Same— Erroneous  Date  op  Judgment  in  Notice— Effect. 

A  mere  clerical  error  as  to  the  date  of  the  judgment  will  not,  of  itself,  mar 
the  sufficiency  of  a  notice  of  appeal. 
Same— Exception  Taken  after  60  Days  Subsequent  to  Judgment. 

The  exception  that  the  decision  in  the  case  was  not  supported  by  the  evi- 
dence cannot  be  entertained  on  an  appeal  from  the  final  judgment  when  the 
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exception  was  not  taken  within  60  days  from  the  rendition  of  such  Judgment. 
Code  Civil  Proc.  989. 

4.  New  Trial— Notice— Lack  op  Particularity  as  to  Failure  of  Evidence. 

A  motion  for  a  new  trial,  made  upon  the  minutes  of  the  court,  and  the  ground 
taken  therein  that  the  finding  and  decision  in  the  cause  were  not  justified  by 
the  evidence,  is  not  tenable,  when  the  notice  of  such  motion  did  not  contain 
any  specification  of  particulars  wherein  the  evidence  was  alleged  not  to  sus- 
tain the  finding  and  decision. 

5.  Beal  Property— Land  Abutting  Highway— Extent  of  Ownership— Cen- 

ter OP  Highway. 

By  section  831,  Civil  Code,  the  owner  of  land  bounded  by  a  road  or  street 
is  presumed  to  own  to  the  center  thereof,  unless  the  contrary  be  shown. 

6.  Same— Allowance  op  Right  of  Way — Conditions— California  Constitu- 

tion. 

Section  14  of  the  constitution  of  California  provides  that  private  property 
cannot  be  taken  or  damaged  for  any  public  use,  save  upon  compensation  first 
made,  etc. ;  and  no  right  of  way  over  a  street  is  allowed  lor  the  use  of  any  other 
than  a  municipal  corporation,  save  upon  compensation  allowed  by  a  jury; 
the  procedure  to  accomplish  which  must  be  in  accordance  with  section  1248, 
Code  Civil  Proc. 

7  Same— Intrusion  on  Private  Rights- i^jbctmbnt. 

The  owner  of  the  fee  in  land,  subject  to  the  easement  over  the  same  for  a 
pilblic  highwa3%  may  maintain  ejectment  for  it  against  an  intruder 

Department  2.     Appeal  from  superior  court,  Sonoma  county. 
E.  S.  Lippitt,  for  appellants. 
Oeo.  A.  Johnston,  for  respondent. 

FooTE,  G.  The  transcript  in  this  cause,  being  very  defective,  was 
made  intelligible  by  stipulation  between  counsel  on  both  sides,  and 
by  a  certificate  of  the  clerk  of  the  court  below,  filed  in  this  court  un- 
der rule  12.  The  respondent  makes  the  point  that  the  appeal  is  hot 
well  taken,,  and  should  not  be  considered,  for  the  reason  that  the  no- 
tice of  appeal  does  not  give  the  correct  date  of  the  entry  of  the  judg- 
ment and  order  denying  a  new  trial,  from  which  the  appeal  is  sought 
to  be  prosecuted.  The  object  of  such  a  notice  is  to  impart  the  requi* 
site  information  to  the  opposite  party  of  his  opponent's  intention  to 
appeal,  and  what  specific  judgment  or  order  is  appealed  from,  and  if 
the  notice  is  sufficiently  explicit  in  these  particulars  it  should  be  de- 
clared sufficient.  The  notice  of  appeal  under  consideration  correctly 
states  the  title  of  the  cause,  and  only  fails  of  being  sufficient  in  all 
other  respects,  as  is  admitted  by  the  respondent,  because  it  incor- 
rectly gives  the  date  at  which  the  judgment  and  order  appealed  from 
were  entered.  It  also  appears  by  the  record  that  there  has  been  but 
one  judgment  or  order  of  the  kind  appealed  from  entered  in  the  cause. 
From  this  it  would  appear  that  the  said  notice  ought  not  to  be  de- 
clared void,  but  the  mistake  of  dates  merely  should  be  regarded  in  this 
case  as  a  clerical  misprision. 

The  exception  that  the  decision  in  the  case  is  not  supported  by 
the  evidence  we  cannot  review  on  the  appeal  from  the  final  judg- 
ment, because  the  former  was  not  taken  within  60  days  from  the 
rendition  of  the  latter.  Section  939,  Code  Civil  Proc,  The  motion 
for  a  new  trial  was  made  upon  the  minutes  of  the  court,  and  the 
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ground  taken  tLerein  that  the  finding  and  decision  in  the  cause  were 
not  justifiv  by  the  evidence  is  not  tenable,  and  the  motion  was  prop- 
erly denied,  as  the  notice  of  motion  did  not  contain  any  specifica- 
tions of  particulars  wherein  the  evidence  was  alleged  not  to  sustain 
said  findings  and  decision.  Section  659,  subd.  4,  Code  Civil  Proc; 
Eddelbuttel  v.Ditrrell,  55-Cal.  277. 

Appellants  claim,  further,  that  the  court  should  have  dismissed  the 
action  as  to  Mr.  Donahue;  that  a  demurrer  filed  to  the  complaint 
should  have  been  sustained;  and  that  the  findings  do  not  support 
the  judgment.  The  action  was  ejectment,  to  recover  from  the  defend- 
ants, the  Sonoma  Valley  Railroad  Company  and  Peter  Donahue,  the 
possession  of  the  north  half  of  Spain  street,  extending  for  350  feet  in 
front  of  and  adjoining  lot  27  and  part  of  lot  28,  in  the  town  of  Sonoma, 
in  Sonoma  county,  California,  subject  only  to  the  easement  of  the 
public  to  use  it  as  a  street.  It  is  claimed  that  in  the  complaint  it 
did  not  properly  appear  hpw  Mr.  Donahue  was  jointly  or  severally 
interested  with  the  railroad  company  defendant  in  the  acts-  com- 
plained of;  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  that  it  was  uncertain  in  not  making  it 
to  appear  whether  the  plaintiff  sued  the  defendants  for  obstructing 
a  highway,  or  for  damage  to  private  property  by  reason  of  such  ob- 
struction. It  is  not  doubtful  for  what  purpose  the  suit  was  brought; 
it  was  to  recover  in  ejectment  the  premises  sued  for,  and  damages 
for  its  unlawful  withholding  by  the  defendants.  Mr.  Donahue  was 
properly  joined  as  a  party  defendant  as  to  all  the  acts  complained  of 
by  the  plaintiff,  and  there  is  nothing  in  the  transcript  which  dis- 
closes any  error  on  the  part  of  the  court  in  no^  dismissing  the  action 
as  to  him. 

The  complaint  alleged  ownership  in  fee  by  the  plaintiff  to  the 
premises  in  controversy,  and  that  while  he  was  so  seized  and  possessed 
be  was  ejected  and  ousted  therefrom  by  the  defendants,  who  have  from 
that  date,  the  thirty-first  of  January,  1882,  withheld  the  possession 
thereof  from  him.  Bestitution  of  the  premises  and  damages  for  its 
detention  are  prayed  for.  But  the  appellants  contend  that  inasmuch 
as  the  plaintiff  has  alleged  title  and  right  of  possession  to  the  premises, 
subject  to  the  easement  of  the  public  to  the  use  thereof  as  a  street, 
that  he  has  mistaken  his  remedy;  that,  as  against  the  defendants,  a 
steam  railroad  corporation,  and  Peter  Donahue,  operating  their  road 
over  the  street,  such  an  action  will  not  lie,  although  perhaps  one  for 
damages  might  be  maintained,  as  the  injury  was  especial  in  its 
nature.  And  it  is  further  urged  by  the  defendants  that  as  the  public 
had  the  right  to  use  the  street  in  common  with  the  plaintiff,  that 
although  the  fee  of  it  might  be  in  him,  the  exclusive  right  of  posses- 
sion thereto  had  never  been  or  could  be. 

There  is  no  dispute  about  the  fact  that  the  plaintiff's  lots  were 
bounded  by  Spain  street  in  the  former  pueblo,  and  are  now  bounded 
thereby  in  the  present  town  of  Sonoma.     By  section  831^  Civil  Code, 
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the  owner  of  land  bounded  by  a  road  or  street  is  presumed  to  own 
to  the  center  of  the  way  unless  the  contrary  be  shown ;  and  if  it  is 
described  in  a  deed  as  so  bounded,  it  will  be  considered  as  extending 
to  the  center  of  the  street  or  road,  unless  a  contrary  intention  is 
shown.  Section  1112,  Civil  Code;  section  2077,  subds.  4-6,  Code 
Civil  Proc;  Moody  v.  Palmer,  60  Cal.  31 ;  Kittle  v.  Pfeiffer,  22  Cal. 
484;  Webber  v.  California  d  0.  K.  Co.,  51  Cal.  425.  And  in  Cobum 
T.  Ames,  52  Cal.  385,  it  was  held  that  the  owner  of  the  fee  in  land, 
subject  to  the  easement  over  the  same  for  a  public  highway,  may 
maintain  ejectment  for  it  as  against  an  intruder. 

But  the  appellants  allege  that  section  465,  Civil  Code,  subd.  5,  gives 
them  the  absolute  right  to  use  the  street  for  the  purpose  of  running 
their  steam  railroad  over  it;  that  section  470,  Civil  Code,  only  re- 
stricts such  user  in  a  case  where  it  has  not  been  granted  by  the  city 
authorities  over  some  street  in  its  corporate  limits;  and  that  the  town 
of  Sonoma  was  not  incorporated  at  the  time  the  street  was  taken 
possession  of  by  ''lem,  as  shown  by  the  complaint.  The  state  con- 
stitution provides,  however,  that  private  property  cannot  be  taken  or 
damaged  for  any  public  use,  save  upon  compensation  first  made,  etc. ; 
and  no  right  of  way  over  a  street  is  allowed  for  the  use  of  any  other 
than  a  municipal  corporation,  save  upon  compensation  ascertained  by 
a  jury,  etc.,  (section  14,  art.  1,  Const.  Cal.;)  the  procedure  to  accom> 
plish  which  must  be  in  accordance  with  section  1248,  Code  Civil  Proc. 

We  cannot  agree  to  the  rightfulness  of  defendants*  contention  that 
a  difFerent  rule  should  prevail  with  respect  to  the  ownership  of  a  street 
up  to  its  center  or  thread,  on  which  one's  lot  abuts,  where  sales  of 
Sonoma  pueblo  lands  have  been  made  by  the  commissioners  authorized 
60  to  do  from  sales  of  lands  made  by  other  persons.  St.  1867-68, 
p.  578. 

The  demurrer  was,  we  think,  properly  overruled.  And  the  findings 
which,  among  other  things,  declare  the  plaintiff  to  be  the  owner  of  the 
fee  and  entitled  to  the  possession  of  the  lots  on  Spain  street^  in  the 
town  of  Sonoma,  and  of  the  said  street  in  front  of  said  lots  to  its 
center,  and  that  defendants  took  possession  of  said  street  unlawfully, 
and  without  any  grant  or  permission  from  the  board  of  supervisors 
of  Sonoma  county,  and  ejected  and  ousted  plaintiff  therefrom  on  Jan- 
uary 31, 1882,  and  have  so  continued  to  do,  support  the  judgment. 

The  judgment  and  order  denying  defendants  a  new  trial  should  be 
affirmed. 

We  concur:     Belcher,  C.  C,  and  Sbarls,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed* 
v.lQp.no,?— 83 
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Herting  V.  Superior  Court.     (No.  11,368.) 
Filed  March  81.  1886. 

Appeal  trom  Justice's  Court— Undertaking — Justification  of  Sureties. 

On  an  appeal  from  a  justice's  court,  if  the  sufficiency  of  the  sureties  on  the 
undertaking  on  appeal  is  excepted  to,  and  they  fail  to  justify,  the  appellant 
cannot  file  a  new  undertaking  with  sureties  in  place  of  the  former  without 
giving  to  the  adverse  party  the  notice  required  by  statute;  (Code  Civil  Proc. 
Cal.  §  978;)  and  if  he  aoes  so.  the  appeal  is  not  perfected,  and  the  appellate 
court  acquires  no  jurisdiction.  On  authority  of  Wood  v.  Superior  Court,  7 
Pac.  Rep.  200. 

Department  2.  Application  for  writ  of  certiorari  for  the  purpose 
of  reviewing  and  annulling  the  proceedings  of  the  superior  court  in 
taking  jurisdiction  of  the  cause  of  Holt  v.  Herting  on  appeal  from  the 
justices,  and  refusing  to  dismiss  the  same  on  motion.  The  motion 
to  dismiss  the  appeal  was  based  on  the  ground  that  the  respondent 
had  filed  and  served  on  appellant's  attorney  an  exception  to  the  suf- 
ficiency of  sureties  to  the  undertaking  on  appeal,  and  that  a  new 
undertaking  had  then  been  filed  with  a  new  surety  thereto,  but  with- 
out notice  of  the  justification  of  such  surety  to  said  undertaking  being 
given  to  the  respondent  or  his  attorney. 

B.  F,  Tliomas  and  A.  R,  Cotton^  for  petitioner. 

McNuUa  d  Ogleshy,  for  respondent. 

By  thb  Court.  On  the  authority  of  Wood  v.  Superior  Courts  7 
Pac.  Bep.  200,  it  is  ordered  and  adjudged  that  the  proceedings  of  the 
superior  court  of  Santa  Barbara  county  in  the  action  therein,  en- 
titled Holt  v.  Herting,  on  appeal  from  the  justice's  court,  be,  and  the 
same  hereby  are,  annulled. 
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SUPREME  COURT  OF  KANSAS. 
(85  Kan.  126)  ,^  ,^    ""^  ,    txt-* 

Barb  v,  Bandall  and  Wife. 
Filed  April  9, 1886. 

Taxation— Tax  Deed— Validity. 

Where  a  person  owns  a  tax-sale  certificate,  and  is  entitled  to  have  a  valid 
tax  deed  executed  thereon,  but  such  person  is  at  the  time  the  county  clerk  of 
the  county  in  which  the  tax  deed  is  to  be  executed,  and  such  person  as  county 
clerk  executes  the  tax  deed  to  himself  as  an  individual,  and  the  tax  deed  is 
immediately  recorded,  held,  that  it  is  not  absolutely  void,  and  that  after  the 
statute  of  limitations  relating  to  tax  deeds  has  completely  run  in  its  favor  it 
will  be  valid,  and  not  even  voidable. 

Error  from  Marshall  county. 

E,  W.  Sargent,  Cal.  T.  Mann,  and  George  W.  Clawson,  for  plain- 
tiff in  error. 

Doniphan  dt  Reed  and  A,  E.  Parks,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment, 
brought  by  S.  M.  Barr  against  William  Bandall  and  Elizabeth  Ban- 
dall, his  wife,  to  recover  certain  real  estate  situated  in  Marshall 
county,  Kansas.  The  action  was  tried  before  the  court,  without  a 
jury,  and  the  court,  after  making  certain  findings  of  fact  and  conclu- 
sions of  law,  rendered  judgment  in  favor  of  the  defendants,  and 
against  the  plaintiff,  for  costs;  and  the  plaintiff,  as  plaintiff  in  error, 
now  brings  the  case  to  this  court  for  review. 

It  appears  that  one  James  G.  Smith  held  the  original  patent  title 
to  the  land  in  controversy,  and  that  the  plaintiff  claims  under  a  quit- 
claim deed  from  him.  The  defendants  claim  through  intermediate 
conveyances  under  a  tax  deed  executed  by  the  county  clerk  of  Marshall 
county  to  Bussell  S.  Newell.  It  appears  that  on  May  6,  1862,  the 
taxes  against  the  land  in  controversy  for  the  year.  1861  were  still  due 
and  unpaid ;  that  on  that  day  the  land  was  sold  for  such  taxes  to  Mar- 
shall county,  and  on  the  same  day  the  county  treasurer  assigned  the 
tax-sale  certificate  to  Bussell  S.  Newell.  Newell  at  the  time  was  county 
clerk  of  Marshall  county,  but  under  the  laws  as  they  then  existed  the 
county  clerk  had  nothing  to  do  with  the  tax  sale,  or  the  tax-sale  certifi- 
cate, or  the  assignment  of  the  tax-sale  certificate.  All  these  things 
were  then  embraced  within  the  duties  of  the  county  treasurer.  Newell 
afterwards  paid  the  taxes  for  the  years  1862  and  1863,  and  on  May 
13, 1864,  by  the  authority  vested  in  him  as  the  county  clerk  of  Marshall 
county,  and  in  pursuance  of  said  tax-sale,  and  the  assignment  of  the 
tax-sale  certificate,  and  the  payment  of  the  taxes  for  the  years  1861, 
1862,  and  1863,  executed  to  himself  as  an  individual  the  tax  deed  in 
controversy.  In  other  words,  the  grantor  in  the  tax  deed  appears  to 
be  Bussell  S.  Newell,  the  county  clerk  of  Marshall  county,  and  the 
grantee  appears  to  be  Bussell  S.  Newell;  and  the  parol  evidence  in- 
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troduced  on  the  trial  shows  that  the  two  are  one  and  the  same  per- 
son. On  May  14, 1864,  this  tax  deed  was  duly  recorded  in  the  office 
of  the  register  of  deeds  of  Marshall  county.  On  July  17,  1875, 
Newell,  by  a  quitclaim  deed,  conveyed  the  land  in  controversy  to  I. 
C.  Legere.  On  June  5,  1876,  Legere,  by  a  quitclaim  deed,  conveyed 
the  same  to  Mary  A.  Watkinson.  On  March  21,  1881,  Mary  A. 
Watkinson,  by  a  quitclaim  deed,  conveyed  the  land  to  the  defendant 
William  Bandall;  and  Randall  immediately  took  possession  of  the 
land,  and  has  continued  in  the  possession  thereof  ever  since,  and  has 
made  lasting  and  valuable  improvements  thereon,  and  he  and  his 
grantors  have  paid  all  the  taxes  assessed  against  the  land  from  the 
year  1861  up  to  the  present  time.  On  January  25,  1884,  the  plain- 
tiff, Barr,  commenced  this  action  to  eject  the  defendant  Bandall  and 
his  wife  from  the  premises. 

The  only  question  involved  in  the  case  is  whether  the  aforesaid  tax 
deed  is  absolutely  void  or  not;  and  the  principal  objection  urged 
against  its  validity  is  that  it  was  executed  by  Busseil  S.  Newell,  as 
county  clerk,  to  himself,  as  an  individual.  The  sale  seems  to  have 
been  regular  and  valid  in  every  particular.  The  purchase  of  the  tax- 
sale  certificate  by  Newell  from  the  county  treasurer  seems  also  to  have 
been  regular  and  valid;  but  concerning  this  matter  we  shall  have 
more  to  say  hereafter.  So,  also,  does  the  assignment  of  the  tax-sale 
certificate  seem  to  have  been  regular  and  valid ;  and  at  the  time  when 
all  these  proceedings  were  had  the  county  treasurer,  under  the  stat- 
utes, had  the  right  to  sell  and  assign  the  tax-sale  certificate  to  any 
person  who  desired  to  purchase,  without  any  aid  or  assistance  from 
the  county  clerk  or  consultation  with  him.  Hence,  at  the  time  when 
the  tax  deed  was  executed,  Bussell  8.  Newell,  as  an  individual,  had 
an  unquestionable  right  to  the  tax-sale  certificate,  and  an  unques- 
tionable right  to  have  a  valid  tax  deed  executed  thereon  to  himself ; 
and  if  he  had  resigned  his  office  of  county  clerk,  and  another  person 
had  been  appointed  to  take  his  place,  he  could  have  compelled  such 
other  person,  by  a  writ  of  mandamus^  to  execute  to  him  a  valid  tax  d^/ed. 

There  is  another  supposed  irregularity,  as  follows:  It  is  probable 
that  Newell  paid  the  entire  purchase  money  for  the  tax-sale  certifi- 
cate in  county  scrip,  and  not  in  cash,  or  in  the  various  warrants  on  the 
treasuries  of  the  state,  cities,  townships,  school-districts,  etc.,  to  which 
the  various  items  of  the  consideration  for  the  tax-sale  certificate  be- 
longed. This  may  not  be  the  case,  however;  for,  presumptively,  the 
officers  did  their  duty.  Presumptively,  also,  from  the  prima  facie 
character  of  the  tax  deed  in  whose  favor  the  statute  of  limitations 
has  long  since  completely  run,  everything,  except  the  fact  that  New- 
ell appears  to  be  both  the  grantor  and  grantee  in  the  tax  deed,  was 
regular  and  valid.  Also,  upon  the  face  of  all  the  tax  proceedings 
prior  to  the  tax  deed,  everything  seems  to  have  been  regular  and  valid. 
But  Newell^  who  was  a  witness  on  the  trial  for  the  plaintiff,  testified  in 
terms  that  he  paid  for  the  tax^sak  certificate  in  question  in  county  scrip. 
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Now,  it  waa  unquestionably  proper  for  him  to  pay  a  portion  of  the 
consideration  for  the  tax-sale  certificate  in  county  scrip,  and  possibly 
all,  under  the  statutes  as  tbey  then  existed.  Indeed,  it  would  be 
difficult  to  give  a  good  reason  why  all  might  not  have  been  thus  paid 
under  the  statutes  as  they  then  existed.  But  supposing,  for  the  pur- 
poses of  this  case,  that  such  a  payment  was  not  proper,  still  such 
payment  did  no  harm  to  the  original  owner  of  the  land,  or  to  any 
grantee  of  his,  or  to  any  person  claiming  under  him. 

Under  the  decisions  of  this  court,  made  in  an  early  day  under  the 
statutes  as  they  then  existed,  the  original  owner  or  his  grantee  had 
the  same  right  to  redeem  the  land  from  the  taxes,  and  the  right  to 
use  the  same  kind  of  funds  in  doing  so,  after  the  assignment  of  the 
tax-sale  certificate  as  before.  Judd  v.  Driver,  1  Kan.  455,  464,  465 ; 
Guittard  Tp.  v.  Marshall  Co.,  4  Kan.  388,  397.  See,  also,  Comp. 
Laws  1862,  c.  198,  §  8,  proviso.  And,  further,  neither  the  orig- 
inal owner  nor  his  grantee,  in  the  present  case,  has  ever  attempted 
to  redeem  the  land  from  the  taxes;  but  totally  abandoned  the  land 
from  the  year  1861  up  to  1884,  when  this  action  was  commenced,  a 
period  of  nearly  24  years.  Hence  this  irregularity  of  paying  the 
entire  consideration  for  the  tax-sale  certificate  in  county  scrip,  if  it 
can  be  called  an  irregularity,  is  of  such  small  dimensions,  and  of 
such  inconsiderable  consequence,  that  we  shall  hereafter  entirely 
ignore  it  and  exclude  it  from  all  further  consideration. 

The  only  irregularity,  then,  of  any  considerable  consequence  is  the 
one  that  the  person  who  executed  the  tax  deed  as  an  officer  and  as 
grantor  was  also  the  individual  person  to  whom  the  tax  deed  was  ex- 
ecated  as  grantee.  We  shall  assume  that  the  fact  that  the  grantor 
and  the  grantee  mentioned  in  the  tax  deed  were  one  and  the  same 
person,  acting  and  receiving  merely  in  different  capacities  and  in 
different  relations,  wouli  render  the  tax  deed  voidable,  and  that  any 
person  having  an  interest  in  avoiding  the  tax  deed  might  do  so  at 
any  time  before  the  statute  of  limitations  had  completely  run  in  its 
favor;  but  the  question  then  arises,  is  the  tax  deed  so  absolutely 
void  that  no  statute  of  limitations  can  make  it  good  ?  The  tax  deed 
in  the  present  case  was  on  record  nearly  20  years  before  this  or  any 
other  action  was  commenced  to  defeat  or  avoid  the  same,  and  before 
this  or  any  other  action  was  commenced  which  could  have  the  effect 
of  defeating  or  avoiding  the  same.  We  hardly  think  that  the  tax 
deed  in  this  case  ever  was  more  than  voidable ;  and  we  are  also  in* 
clined  to  think  that  the  statute  of  limitations  has  so  completely  run 
in  its  favor  that  all  action  having  for  its  object  the  defeat  or  avoid- 
ance of  the  tax  deed  is  now  completely  barred.  The  tax  sale  was 
itself  unquestionably  valid.  The  transfer  of  the  tax-sale  certificate, 
notwithstanding  the  aforesaid  slight  irregularity,  was  also  unques- 
tionably valid ;  and  Newell,  as  before  stated,  had  an  absolute  right  to 
a  tax  deed,  and  no  one  but  himself  as  county  clerk  could  execute  the 
same;  and  there  is  no  statute  which  in  terms  prohibits  him  from  ex- 
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ecating  the  same,  or  which  prohibits  any  county  clerk  from  execut* 
ing.  a  valid  tax  deed  to  himself.  We  shall  assume,  however,  upon 
general  principles,  that  such  a  tax  deed  would  be  voidable  so  long  as 
no  statute  of  limitations  had  completely  run  in  its  favor;  but  is  such 
tax  deed  absolutely  void  ?  Possibly  it  would  have  been  better  for 
Newell  to  have  resigned  his  office  of  county  clerk,  and  allowed  his 
successor  in  office  to  execute  the  tax  deed  to  him;  or,  perhaps,  it 
would  have  been  better  still  for  him  to  have  held  his  tax-sale  certifi- 
cate until  his  term  of  office  had  expired,  and  then  to  have  allowed 
his  successor  to  execute  the  tax  deed.  But  he  chose  to  execute  the 
tax  deed  himself,  and  in  doing  so  he  did  not  act  in  his  own  indi- 
vidual capacity,  but  acted  in  the  capacity  of  county  clerk, — in  the 
capacity  of  agent  for  the  county  or  for  the  public, — and  possibly, 
also,  as  agent  for  the  original  owner;  and  if  his  action  is  wrong  or 
unjustifiable,  it  would  seem  that  he  could  be  called  to  an  account 
only  by  his  principal,  and  within  reasonable  time,  and  not  by  some 
other  person  or  persons,  and  after  he  had  been  favored  by  the  com- 
plete running  of  a  statute  of  limitations.  Generally,  where  an  agent 
sells  the  property  of  his  principal  to  himself,  no  one  but  his  princi- 
pal can  complain,  and  his  principal  may  ratify  and  confirm  the  sale, 
and  make  it  absolutely  good.  Eastern  Bank  v.  Taylor,  41  Ala.  93; 
Leach  v.  Fowler,  22  Ark.  143;  Ellis  v.  Peck,  45  Iowa,  112;  Whart. 
Ag.  §  235. 

Wherever  an  agent,  in  acting  for  his  principal,  also  deals  with  him- 
self, the  principal  may  ratify  and  confirm  such  dealings,  and  make 
them  good,  and  in  all  cases  such  dealings  will  be  held  to  be  valid  un- 
less the  principal  chooses  to  hold  them  invalid.  Such  dealings  are 
not  void,  but  only  voidable,  at  the  option  of  the  principal.  See  au- 
thorities above  cited  and  hereafter  cited.  If  they  were  absolutely  . 
void,  then  any  person,  under  any  circumstances,  and  in  any  case, 
could  treat  them  as  void,  which  we  suppose  would  be  carrying  the 
doctrine  of  invalidity  for  irregularities  further  than  any  person  would 
desire.  Now,  the  county  clerk  was  the  agent  of  the  public,  and  exe- 
cuted the  tax  deed  as  the  agent  of  the  public,  and  under  an  express 
statutory  authority,  and  whether  he  was  also  the  agent  of  the  original 
owner  or  not  can  make  no  difference.  In  either  case,  the  tax  deed 
would  not  be  absolutely  void,  but  at  most  only  voidable.  If  we  should 
assume,  however,  that  a  county  clerk,  when  executing  a  tax  deed,  is 
not  only  the  agent  for  the  public,  but  is  also  the  agent  for  the  original 
owner  of  the  land,  still  we  would  think  that  the  original  owner  in  the 
present  case  would  not  have  much  to  complain  of.  The  original 
owner  in  the  present  case,  including  his  grantee,  had  failed  to  pay 
his  taxes,  and  his  land  had  been  sold  therefor,  and  a  tax  deed  was 
due  thereon,  and  Newell,  as  county  clerk,  -was  the  only  person  who 
could  execute  it,  and  Newell,  as  an  individual,  was  the  only  person 
who  was  entitled  to  receive  it;  and  there  is  nothing  in  the  statutes 
that  would  prevent  Newell,  as  county  clerk,  from  executing  the  tax 
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deed  to  Newell,  as  an  individual;  and  whether  a  valid  tax  deed  were 
executed  to  Newell  or  to  some  one  else,  or  by  Newell  or  by  some  one 
else,  could  not  make  the  slightest  diflference  to  the  original  owner,  or 
to  any  one  holding  under  him. 

This  objection  to  the  tax  deed  is  purely  technical,  and  yet  it  is  not 
founded  upon  any  inflexible  rule  or  mandate  of  written  law,  but  only 
upon  some  supposed  general  principles  of  unwritten  law.  Besides, 
the  original  owner  and  his  grantee,  tbe  present  plaintiff,  abandoned 
the  land  for  about  24  years,  and  allowed  the  defendant  Randall  and 
his  grantors  to  pay  all  the  taxes  thereon,  and  to  make  lasting  and 
valuable  improvements  thereon.  No  fraud  is  shown  in  the  present 
case,  nor  the  slightest  unfairness.  Everything  seems  to  have  been 
fairly  done,  and  in  good  faith,  and  in  accordance  with  the  letter  of 
the  statute,  except  as  we  have  heretofore  stated,  and  the  worst  that 
can  be  urged  against  the  tax  deed  is  the  peculiar  mode  in  which  it 
was  executed.  Hence  we  would  think  that  the  tax  deed  ought  to  be 
held  valid,  after  the  statute  of  limitations  has  completely  run  in  its 
favor.  By  abandoning  the  land  for  so  great  a  time,  and  allowing 
the  statute  of  limitations  to  run  in  favor  of  the  tax  deed,  the  plaintiff 
and  his  grantor  have  ratified,  confirnied,  and  made  good  the  irregu- 
lar execution  of  the  tax  deed,  (Pierce  v.  Benjninin,  14  Pick.  356; 
Bassett  v.  Brown^  105  Mass.  551;  Greenwood  v.  Spring,  54  Barb. 
375;  Marsh  v.  Whitmore,  21  Wall.  178,)  and,  indeed,  every  other 
supposed  irregularity  or  illegality  has  been  cured  by  the  running  of 
the  statute  of  limitations. 

In  this  state  the  statute  of  limitations  relating  to  tax  deeds  pur- 
ports, by  its  terms,  to  apply  to  all  tax  deeds,  whether  good  or  bad,  or 
void  or  voidable,  "except  incases  where  the  taxes  have  been  paid  or  the 
Zand  redeemed  as  provided  by  law."  Gen.  St.  1868,  c,  107,  §  116; 
Comp.  Laws  1879,  c.  107,  §  141.  Now,  the  plaintiff  in  this  case  does 
not  claim  that  he  or  his  grantor  ever  paid  the  taxes  on  the  land,  or 
ever  offered  to  pay  them,  or  ever  redeemed  the  land  from  the  taxes, 
or  ever  offered  to  redeem  the  same.  He  merely  sets  up  supposed 
irregularities  to  defeat  the  tax  deed.  We  would  also  refer  to  the  fol- 
lowing cases,  not  as  being  entirely  applicable  to  this  case,  but  as  fur- 
nishing some  support  to  the  views  we  have  herein  expressed :  Cuttle 
y.  Brockway,  24  Pa.  St.  145 ;  Russel  v.  Reed,  27  Pa.  St.  166 ;  Cuttle 
V.  Brockway,  32  Pa.  St.  45;  Chorpenning's  Appeal,  32  Pa.  St.  315; 
EUis  V.  Peck,  45  Iowa,  112;  Morton  v.  Waring,  18  B.  Men.  72,  84, 
et  seq. 

There  are  some  other  objections  urged  against  the  tax  deed,  but  we 
do  not  think  that  any  of  them  are  tenable.  We  might,  however,  in 
conclusion,  say  that  even  if  it  were  true  in  the  present  case  that  the 
tax-sale  certificate  which  was  made  by  the  county  treasurer  in  1862 
was  so  made  for  an  amount  which  did  not  include  the  county  treas- 
urer's own  fees,  but  was  sufficient  in  every  other  respect,  the  fact 
that  the  amount  did  not  include  the  county  treasurer's  own  fees 
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would  not  render  the  tax  deed  afterwards  issued  thereon  void*     Case 
V.  Ftazier,  30  Kan.  343;  S.  C.  2  Pac.  Rep.  619. 
The  judgment  of  the  court  below  will  be  affirmed. 

Johnston,  J.,  concurring. 

HoRTON,  C.  J.  It  appears  from  the  evidence  in  this  case  that 
Bussell  8.  Newell  was  the  clerk  of  Marshall  county  from  1862  to 
1864;  that  he  had  to  take  his  pay  for  his  services  in  scrip  worth  from 
26  to  36  cents  on  the  dollar;  and  that  while  acting  as  county  clerk 
he  procured  assignments  of  tax-sale  certificates  to  himself  under  an 
arrangement  with  the  county  treasurer,  but  did  not,  as  a  general 
thing,  pay  for  the  certificates  until  redemptions  were  made.  When 
he  did  pay,  the  county  treasurer  accepted  county  scrip  in  full  pay- 
ment. When  he  did  not  have  enough  of  his  own  scrip  to  pay  for 
these  assignments,  he  obtained  scrip  from  the  county  treasurer  so  to 
do.  In  this  way  both  the  county  clerk  and  the  treasurer  realized 
dollar  for  dollar  from  their  scrip.  The  county  treasurer  was  a  mer- 
chant, and  in  addition  to  receiving  county  scrip  for  his  services  also 
received  it  in  payment  of  his  goods  at  a  depreciated  price.  This  col- 
lusive arrangement  between  these  officers,  of  course,  cannot  be  sus- 
tained; and  I  am  very  clearly  of  the  opinion  that  any  person  having 
an  interest  therein  could  have  set  aside  the  alleged  assignments  of  the 
tax-sale  certificates  made  in  pursuance  of  the  foregoing  arrangements; 
and  I  am  further  of  the  opinion  that  in  this  case  any  person  having 
an  interest  in  avoiding  the  tax  deed  in  controversy  might  have  done 
so  at  any  time  before  the  statute  of  limitations  had  fully  run  in  its 
favor.  But  it  does  noi;  appear  that  James  C.  Smith,  the  patentee  of 
the  land  in  controversy,  or  any  one  for  him,  or  holding  under  him, 
ever  offered  to  redeem  the  land  from  the  sale  of  taxes  before  the  is- 
suance of  the  tax  deed,  or  before  the  statute  of  limitations  had  com- 
pletely run  in  its  favor.  Indeed,  it  appears  from  the  facts  that  the 
original  owner  abandoned  the  land  for  a  very  great  length  of  time, 
and  the  holder  of  the  tax  deed  and  his  grantees  have  paid  all  the 
taxes  from  1861  to  the  present  time,  and  have  also  made  lasting  and 
valuable  improvements  thereon.  This  action  was  not  commenced 
until  January  26,  1884,  nearly  20  years  after  the  tax  deed  was  re- 
corded ;  therefore  I  think  that  after  the  statute  of  limitations  has 
fully  run,  considering  all  of  the  circumstances,  of  this  case,  it  is  too 
late  now  to  say  the  tax  deed  is  absolutely  void  upon  its  face. 

In  the  case  of  Cole  v.  Moore,  34  Ark.  582,  to  which  we  are  referred 
by  counsel  for  plaintiff  in  error,  where  the  purchase  at  a  tax  sale  bjp 
a  county  clerk  was  held  illegal,  the  tax  sale  was  made  on  August  2, 
1869;  the  action  to  set  aside  the  certificate  of  purchase  was  brought 
April  19,  1870,  less  than  one  year.  No  question  of  the  statute  of 
limitations  running  in  favor  of  any  deed  or  tax  certificate  was  in  is- 
sue, argued,  or  discussed. 
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(85  Kan.  184) 

Mack  v.  Psion, 
Filed  April  9, 1886. 

1.  Ejectment— AppEATi—lMPROVBMBNTS—OoouPYiNO  Claimant. 

Wliere  a  defeudant,  who  is  defeated  in  an  action  in  the  nature  of  eject- 
ment, after  the  verdict  is  rendered,  files  in  the  office  of  the  clerk  of  the  district 
conrt  a  written  request  for  the  benefit  of  the  occupj^ine  claimant  law;  and  the 
judgment  recites  tnat  the  defendant  has  made  claim  for  improyementa  as  an 
occupying  claimant,  but  such  defendant  stops  with  said  request,  and  does  not 
demaxfd  a  jury  for  the  assessment  of  his  improvements,  and  excepts  to  the 
findings  of  fact  and  conclusions  of  law,  and  to  the  judgment  rendered;  and  also 
obtains  time  in  which  to  make  and  serve  a  case  to  review  the  rulings  of  the 
trial  court:  held,  such  defendant  is  not  estopped  by  the  steps  so  taken  by  him 
from  instituting  and  maintaining  proceedings  in  error  to  reverse  the  judg- 
ment rendered  in  the  action  against  him.  Bradley  y,  Rogers,^  Kan.  120,  S. 
G.  5  Pac.  Rep.  374,  distinguished. 

a.  Taxation— Tax  Deed— Validitt. 

A  tax  deed  that  is  substantially  in  the  form  prescribed  by  the  statute  is  valid 
on  its  face,  although  immaterial  words  of  the  statutory  form  are  omitted,  if 
everything  of  substance  required  by  the  statute  as  to  form  is  found  in  the  deed, 
when  all  of  the  recitals  of  the  deed  are  taken  together  and  so  considered. 

8  Same— Rbgitals. 

Where  a  tax  deed  recites  that  no  person  offered  to  pay  the  taxes,  interest, 
and  costs  (naming  the  amount)  then  due  and  remaining  unnaid  on  certain  lots, 
(describing  the  same,)  nor  any  part  or  parcel  thereof;  ana  that  the  whole  of 
said  real  estate  was  bid  off  by  the  county  treasurer  for  the  county  for  the 
amount  of  taxes,  penalty,  and  charges;  and  that  subsequently,  upon  a  date 
named,  the  county  clerk  of  the  county  duly  assigned  the  certificate  of  sale  of 
•aid  real  estate,  and  all  the  right,  title,  and  interest  of  the  county  therein,  and 
to  said  property,  to  one  M.:  held,  that  the  words  **was  the  least  quantity  bid 
for"  were  properly  omitted  from  the  tax  deed,  as  the  county  is  not  a  vol- 
untary or  a  competitive  bidder.  Larkin  v.  Wilson,  28  Kan.  518,  and  Magill  v. 
Afartin,  14  Kan.  o7,  followed,  and  Noble  v.  Cain^  22  Kan.  498,  distinguished. 

Error  from  Atchison  county* 

Action  commenced  July  28, 1883,  by  John  M.  Price  against  Will- 
iam Mack,  for  the  recovery  of  the  immediate  possession  of  lots  12 
and  13,  in  block  27,  North  Atchison,  Atchison  city.  The  defendant 
answered,  admitting  possession,  and  claiming  title  in  himself  under 
a  tax  deed  of  December  7,  1869.  Trial  had  at  the  November  term 
of  court  for  1884,  by  the  court,  without  a  jury.  The  court  made  the 
following  findings  of  fact: 

*'(1)  At  the  commencement  of  this  action  the  plaintiff  was  the  owner  in 
fee-simple  of  the  real  property  in  controveray,  to-wit,  lots  12  and  13,  block 
27,  North  Atchison,  an  addition*  to  the  city  of  Atchison,  in  Atchison  county, 
Kansas,  by  a  chain  of  conveyances  from  the  government  of  the  United 
States,  the  original  owner,  except  as  the  same  may  be  affected  by  the  tax  pro- 
ceedings and  tax  deed  hepeinafter  mentioned.  8aid  lots  were  vacant,  unim- 
proved, and  unoccupied  until  the  defendant  toolc  possession  of  the  same  as 
hereinafter  stated,  and  no  improvements  have  ever  been  made  thereon  except 
by  the  defendant. 

'*(2)  At  the  commencement  of  this  action  the  defendant  was  in  the  actual 
and  visible  possession  and  occupation  of  said  real  property,  and  he  had  been  in 
such  possession  and  occupation  thereof  ever  since  the  year  1870,  during  which 
year  he  built  a  house  thereon,  into  which  he  moved  with  his  family.  Ever 
since  May  27,  1871,  his  possession  thereof  was  under  a  claim  of  right  by  vir- 
tue of  a  tax  deed  executed  by  Chas.  W.  Rust,  county  cleric  of  said  county  oi 
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Atchison,  of  date  December  7,  1869,  acknowledged  May  27,  1871,  and  re- 
corded on  the  same  day  in  book  W,  at  page  469,  in  the  office  of  the  register 
of  deeds  of  said  county.  With  the  following  exception,  Exhibit  A  attached 
to  the  defendant's  amended  answer  is  a  substantial  copy  of  said  tax  deed,  aad 
the  acknowledgment  thereof,  namely:  The  coDcluding  part  of  the  body  of 
said  original  deed  is  as  follows,  namely : 

"  •  In  witness  whereof  I,  Chas.  W.  Rust,  county  clerk  as  aforesaid,  have 
hereunto  subscribed  my  name,  and  affixed  my  official  seal,  on  this  seventh 
day  of  December,  A.  D.  1869. 

[Signed]  "  *  Chas.  W.  Kust,  County  Clerk.' 

"Whereas,  in  said  Exhibit  A  the  concluding  part  of  the  body  of  said 
deed  as  therein  copied  is  as  follows,  namely: 

"  « In  witness  whereof  I,  Chas.  W.  Rust,  county  clerk  as  aforesaid,  by  vir- 
tue of  authoiity  aforesaid,  have  hereunto  subscribed  my  name,  and  affixed  the 
official  seal  of  said  county,  on  this  seventh  day  of  December,  A.  D.  1869. 

[Signed )         "  •  Chas.  W.  Rust,  County  Clerk  of  Atchison  Co.,  Kansas.' 

"The  defendant  paid  $1.50  as  fee  for  recording  said  deed.  The  seal  actu- 
ally used  by  the  county,  as  established  by  the  board  of  county  commissioners 
and  kept  in  the  office  of  the  county  clerk,  was  the  one  used  and  affixed  to  the 
original  deed  lierein. 

"(3)  From  evidence  outside  of  said  deed  it  appears  that  said  real  property 
wiis  liable  to  taxation  for  the  year  1862,  and  ever  since;  and  that  the  same 
was  assessed  upon  the  assessment  roll  of  said  year  as  follows:  Lot  12,  block 
27,  North  Atchison,  to  F.  G.  Adams,  valuation  820;  lot  13,  block  No.  27, 
North  Atchison,  to  F.  G.  Adams,  valuation  $20.  And  said  lots  were  placed 
on  the  tax  rolls  of  said  year  in  accordance  with  said  assessment  roll,  each  lot 
being  valued  at  $20,  and  the  total  tax  on  each  lot  being  46  cents,  and  F.  G. 
Adams  being  named  as  owner.  From  the  record  of  tax  sales  it  appears  that 
said  lot  12,  assessed  to  F.  G.  Adams,  was  sold  to  the  county  May  15, 1863,  for 
80  cents.  Certificate  No.  2317,  tax  of  1863,  $1.51;  tax  of  1864,  $.74;  tax  of 
1865,  $2.04;  tax  of  1866.  $.99;  tax  of  1867.  $1.29;  tax  of  1868,  $1.22;  assigned 
to  William  Mack,  June  3,  1869.  Lot  13,  the  same  in  all  respects  as  lot  12, 
except  that  the  certificate  number  is  2318.  The  Duplicate  Book  of  Tax  Sales 
in  the  county  clerk's  office  shows  all  of  the  facts  stated  in  the  original  Book 
of  Tax  Sales,  and  also  the  further  fact  that  each  of  said  lots  were  deeded  to 
William  Mack,  December  7,  1869. 

"(4)  The  tax-sale  notice  under  which  said  lots  were  sold  reads  as  follows: 

"  *  Delinquent  Tax-list  of  Atchison  County,  for  State,  County,  School,  and 
Township  Tax  for  the  Year  1862:  I  will  offer  for  sale  on  the  first  Tuesday 
of  May  next  so  much  of  each  parcel  of  the  following  described  lands  or  lote 
as  may  be  necessary  to  pay  the  taxes  thereon,  in  front  of  the  county  treasur- 
er's ofiice,  in  the  city  of  Atchison,  state  of  Kansas,  commencing  at  10  o'clock 
A.  M.  of  said  day,  and  continuing  from  day  to  day  until  disposed  of. 

[Signed J  "'Frank  Bies,  County  Treasurer. 

^'*  Atchison,  April  4,  1863.' 


"The  accompanying  list  described  said  two  lots. 

"(5)  The  notice  of  expiration  of  time  for  redemption  from  said  sales  is  as 
follows: 

"  '  Tax  Notice  of  the  Expiration  of  the  Time  Limited  for  Redemption  of 
Lots  and  Lands  Sold  at  the  Tax  Sales  made  in  May,  1863,  for  Delinquent 
Taxes  of  the  Year  1862:    Notice  is  hereby  given  that  all  lands  and  lots 
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sold  on  May  the  5th,  and  subsequent  days,  remaining  unredeemed,  will  be  con- 
veyed to  the  respective  purchasers  thereof  unless  rSeemed  on  or  before  the 
day  limited  and  hereinafter  mentioned.  The  day  of  expiration,  the  amount 
of  tax,  including  interest,  to  the  last  day  of  redemption,  and  the  tax  of  1864 
also  included,  is  as  follows: 
[Signed]  "  *  Samuel  C.  King,  County  Treasurer.' 

"In  the  list  on  file  in  the  county  clerk's  office  said  lots  12  and  18  are  under 
date  of  May  15, 1865.  There  is  no  name  opposite  the  lots,  nor  upon  the  list, 
to  indicate  the  ownership,  nor  to  whom  assigned.  The  amount  carried  out 
opposite  lot  12  is  $4.45,  and  the  amount  carried  out  opposite  lot  18  is  $5.45. 
Said  notice  was  published  in  the  Atchison  Champion,  a  weekly  newspaper 
published  in  said  Atchison  county,  and  of  general  circulation  therein,  on  De- 
cember 8,  1864,  December  15,  1864,  December  22,  1864,  and  December  29, 
1864,  and  in  no  other  manner  and  at  no  other  dates. 

"(6)  Said  lots  were  sold  for  the  tiixes  of  1869,  and  the  taxes  of  1870 
were  charged  upon  the  sale,  the  aggregate  taxes  for  the  two  years  being 
as  follows:  On  lot  12,  $3.44;  and  on  lot  13,  $9.13;  total,  $12.57.  On  May  6, 
1871,  the  defendant  redeemed  the  same  from  said  sale,  and  for  said  taxes  of 
1869,  1870.  paying  for  such  redemption  as  follows:  For  lot  12,  $5.16;  and 
for  lot  18.  $12.27;  total,  $17.43,  including  certificate  of  redemption.  • 

"(7)  The  defendant  paid  the  subsequent  taxes  on  said  lots  as  follows: 
Taxes  of  1871.  paid  January  1,  1872,  on  lot  12,  $1.53,  on  lot  13,  $7.64;  taxes 
of  1872,  paid  May  5,  1873,  on  lot  12,  $1.66,  on  lot  13,  $8.32;  taxes  of  1873. 
paid  May  11,  1874,  on  lot  12,  $1.85;  on  lot  13,  $7.71;  taxes  of  1874,  paid  June 
18,  1875.  on  lot  12,  $1.64,  on  lot  13,  $4.62;  taxes  of  1875,  paid  June  20, 1876, 
on  lot  12,  $2.26,  on  lot  13.  $5.81 ;  taxes  of  1876,  paid  June  20,  1877.  on  lots 
12  and  13.  $4.55;  taxes  of  1877,  paid  June  20.  1878,  on  lots  12  and  13,  $4.86; 
taxes  of  1878,  paid  June  20,  1879,  on  lots  12  and  13,  $4.80;  taxes  of  1879," 
paid  June  20, 1880,  on  lots  12  and  13.  $4.97;  taxes  of  1880,  paid  June  20, 
1881,  on  lots  12  and  13,  $6.07;  taxes  of  1881.  paid  June  20,  1882.  on  lots  12 
and  13,  $5.66;  taxes  of  1882,  paid  June  20,  1883,  on  lots  12  and  13,  $5.23; 
taxes  of  1883,  paid  June  — ,  1884,  on  lots  12  and  13,  $5.57." 

And  thereon  made  the  following  conclusions  of  law : 

"(1)  Said  tax  deed  is  not  regular  on  its  face,  and  is  not  in  substantial  com- 
pliance in  form  with  the  provisions  of  law,  and  it  bears  evidence  upon  its  face 
that  the  provisions  of  the  law  were  not  complied  with,  and  in  tlie  two  pro- 
ceedings prior  to  the  execution  of  said  tax  deed  the  law  was  not  complied 
with. 

"(2)  The  plaintiff  is  the  owner  of  the  real  estate  in  controversy,  and  his 
cause  of  action  is  not  barred  by  the  statute  of  limitations. 

"(3)  Before  the  plaintiff  is  let  into  possession  of  said  real  property  he  should 
be  required  to  pay  to  the  defendant  the  full  amount  of  all  taxes  paid  by  the 
defendant  upon  said  real  property,  with  interest  thereon  at  the  rate  of  fifty 
per  coiU.  per  annum,  and  costs  up  to  the  date  of  said  tax  deed,  December 
7,  1869;  including  the  cost  of  said  tax  deed,  and  the  recording  of  the  same, 
with  interest  on  such  amount  at  the  rate  of  twenty  per  cent,  per  annum; 
and  the  further  amount  of  taxes  paid  by  the  defendant  after  the  date  of  said 
tax  deed,  with  interest  thereon  at  the  rate  of  twenty-five  per  cent,  per  annum. 

"(4)  Subject  to  said  charge  for  taxes,  and  to  the  defendant's  rights,  if  any, 
as  an  occupying  claimant,  the  plaintiff  is  entitled  to  recover  said  real  prop- 
erty, with  costs  of  suit.  D.  Martin,  District  Judge." 

A  copy  of  the  tax  deed  attached  to  the  answer,  and  marked  Ex- 
hibit A,  is  hereinafter  set  forth  in  full.     The  words  therein  inserted 
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in  italics  are  found  in  the  statutory  form,  but  not  in  the  deed.  The 
words  in  parenthesis  are  found  in  the  deed,  but  not  in  the  statutory 
form: 

"Know  all  men  by  these  presents  that  whereas,  the  following  described  real 
property,  viz.,  lots  twelve  and  thirteen,  (12  and  13,)  block  No.  twenty-seven, 
(27,)  North  Atchison,  Atchison  city,  situated  in  the  county  of  Atchison  and 
state  of  Kansas,  was  subject  to  taxation  for  the  year  A.  D.  1862;  and  whereas, 
the  taxes  assessed  upon  said  real  property  for  the  year  aforesaid  remained  due 
and  unpaid  at  the  date  of  the  sale  hereinafter  mentioned;  and  whereas,  the 
treasurer  of  said  county  did.  on  the  fifteenth  day  of  May,  A.  D.  1863,  by  virtue 
of  the  authority  in  him  vested  by  law,  at  an  adjourned  sale,  of  the  ^a^^  begun 
and  publicly  held  on  the  first  Tuesday  of  May,  A.  D.  1863,  expose  to  public 
sale  at  the  county-seat  of  said  county,  in  substantial  conformity  with  all  the 
requisitions  of  the  statute  in  such  case  made  and  provided,  the  real  property 
above  described,  for  the  payment  of  (the)  taxes,  interest,  and  costs  then  due 
and  unpaid  upon  said  property;  and  whereas,  at  the  place  aforesaid,  no  person 
offering  to  pay  the  sum  of  one  dollar  and  sixty  cents,  being  the  whole  amount 
of  taxes,  interest,  and  costs  then  due  and  remaining  unpaid  on  said  property 
for  lots  twelve  and  thirteen,  block  No.  twenty-seven,  (27,)  North  Atchison, 
(nor  any  part  or  parcel  thereof,)  which  was  the  least  quantity  hid  for,  the 
whole  of  said  real  property  was  bid  off  by  the  said  county  treiisurer  for  said 
county  of  Atchison  for  the  amount  of  taxes,  penalty,  and  charges  thereon  as 
aforesaid;  and  whereas,  the  county  clerk  of  said  Atchison  county  did,  on  the 
tenth  day  of  August,  A.  D.  1869,  duly  assign  the  certificate  of  the  sale  of  the 
property  as  aforesaid,  and  all  the  right,  title,  and  interest  of  (said)  Atchison 
county  in  and  to  said  property,  to  William  Mack,  of  the  county  of  Atchison 
and  state  of  Kansas;  and  whereas,  the  subsequent  taxes  of  the  year  1864, 
1865,  1866,  1867,  1868,  amounting  to  the  sum  of  twenty  and  70-100  dollars, 
(and  seventy  cents,)  have  been  paid  by  the  purchaser  (and  assignee  of  said 
certificate)  as  provided  bylaw;  and  whereas,  five  years  have  elapsed  since  the 
date  of  said  sale,  and  the  said  property  has  not  been  redeemed  therefrom  as 
provided  by  law. 

"Now,  therefore,  I,  Chas.  W.  Rust,  county  clerk  of  the  county  aforesaid, 
for  and  in  consideration  of  the  sum  of  twenty-two  dollars  and  thirty  (30) 
cents  taxes,  cost,  and  interest  due  on  said  land  for  the  years  (A.  B.)  1863, 
1864,  1865,  1866,  1867,  aud  1868,  to  the  treasurer,  paid  as  aforasaid,  and  by 
virtue  of  the  statute  in  such  case  made  and  provided,  have  granted,  bar- 
gained, and  sold,  and  by  these  presents  do  grant,  bargain,  and  sell  unto  the 
said  William  Mack,  his  heirs  and  assigns,  the  real  property  last  hereinbefore 
described,  to  have  and  to  hold  unto  him,  the  said  William  Mack,  his  heii-s 
and  assigns,  forever,  subject,  however,  to  all  rights  of  redemption  provided 
by  law. 

"In  witness  whereof  I,  Charles  W.  Rust,  county  clerk,  as  aforesaid,  hy 
virtue  of  authority  aforesaid,  have  hereunto  subscribed  my  name,  and 
affixed  (my)  the  official  seal  of  said  county,  on  this  seventh  day  of  *Decem- 
ber.  A.  D.  18L)9. 

[Seal.]  "CiiAS.  W.  Bust,  County  Clerk. 

** Witnesses:    Wm.  H.  Williams. 
"D.  E.  Merwin. 

**{The)  State  of  Kansas,  Atchison  County,  ss,:  I  hereby  certify  that  be- 
fore me,  J.  J.  Locker,  a  register  of  deeds  in  and  for  said  county,  personally 
appeared  the  above-named  Chas.  W.  Ilust,  clerk  of  said  county,  personally 
known  to  me  to  be  the  clerk  of  said  county  at  the  date  of  the  execution  of 
the  above  conveyance,  and  to  be  the  identical  person  whose  name  is  affixed 
to  and  who  executed  the  above  conveyance  as  clerk  of  said  county,  and  who 
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acknowledged  the  execution  of  the  same  to  be  his  voluntary  act  and  deed  as 
clerk  of  said  county,  for  the  purpose  therein  expressed. 

"Witness  my  hand  and  official  seal  this  twenty-seventh  day  of  May,  A.  D. 
1871. 

[Seal.]  ^J.  J.  Locker,  Register  of  Deeds.'' 

The  defendant  excepted  to  conclusions  of  fact  3,  4,  and  6,  and  to 
conclusions  of  law  1,  2,  3,  and  4.  Judgment  having  been  entered  ac- 
cordingly, the  defendant  further  excepted,  and  brings  the  case  here. 

Martin  dt  Orr,  for  plaintiff  in  error. 

Coates  dt  Bird,  for  defendant  in  error. 

HoRTON,  G.  J.  John  M.  Price  is  the  owner  of  the  patent  title  to  the 
lots  in  controversy.  These  lots  were  subject  to  taxation  for  the  year 
of  1862,  and  were  sold  for  delinquent  taxes  May  15,  1863,  and  bid 
in  by  the  treasurer  of  Atchison  county.  The  certificate  of  sale  was 
assigned  by  the  county  clerk  of  said  county  August  10,  1869,  to  Will- 
iam Mack,  and  a  deed  issued  to  him  for  the  lots  on  December  7, 1869, 
which  was  recorded  May  25,  1871.  In  1870,  Mack  took  actual  pos- 
session of  the  lots,  and  has  ever  since  occupied  them  as  a  homestead 
for  himself  and  family.  The  trial  court  determined  that  the  tax  deed 
under  which  Mack  claims  is  not  in  substantial  compliance  with  the 
provisions  of  law. 

Two  questions  are  presented  by  the  record :  First.  Is  Mack  es- 
topped by  the  steps  he  has  taken  in  order  to  avail  himself  of  his 
rights  as  an  occupying  claimant,  from  instituting  proceeding's  in  er- 
ror to  reverse  the  judgment?  Second.  Is  the  tax  deed  sufficiently 
regular  on  its  face  to  set  the  statute  of  limitations  in  operation  ?  The 
trial  court  filed  its  findings  of  fact  &nd  conclusions  of  law  on  Decem- 
ber 2,  1884,  and  rendered  judgment  upon  that  day.  The  part  of  the 
judgment  following  the  conclusions  of  fact  and  law  was  not  actually 
entered  upon  the  journal  until  December  6th.  Price  was  adjudged 
the  owner  in  fee  simple  of  the  lots  in  dispute,  and  entitled  to  the 
possession  thereof,  subject  to  all  taxes,  interest,  and  costs  allowed  by 
law,  and  to  the  rights  of  Mack,  if  any,  as  an  occupying  claimant.  On 
December  5,  1884,  Mack  filed  in  the  office  of  the  clerk  of  the  district 
court  his  motion  for  the  benefit  of  the  occupying  claimant  act,  which 
motion  was  allowed;  and  when  the  judgment  was  entered  it  cited 
that  Mack  had  made  claim  for  improvements  as  an  occupying  claim- 
ant. On  January  16,  1885,  Price  filed  in  the  office  of  the  clerk  of 
the  district  court  his'  written  demand  for  a  jury  to  assess  the  value 
of  the  improvements. 

In  Bradley  v.  Rogers,  33  Kan.  120,  S.  C.  5  Pac.  Rep.  374,  the  de- 
feated  parties  did  not  stop  with  merely  requesting  to  be  reimbursed  for 
the  taxes,  interest,  and  costs  which  they  had  paid  upon  the  property  in 
controversy,  and  for  the  benefit  of  the  occupying  claimant  law,  but 
they  went  further,  and  demanded  a  jury  for  the  assessment  of  ;their 
improvements,  and  such  jury  was  awarded  to  them  by  the  court.     In 
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this  case  Mack  made  no  demand  for  a  jary,  and  the  action  of  Price 
in  making  such  demand  cannot  be  considered  to  his  injury,  and 
therefore  cannot  be  urged  as  an  election  by  bim  to  take  the  rights  of 
a  defeated  party.  We  followed  in  Bradley  v.  Rogers  a  Nebraska 
case,  but  are  unwilling  to  extend  the  law  of  election  concerning  the 
institution  of  proceedings  under  the  occupying  claimant  law  any  fur- 
ther  than  already  announced.  Buchanan  v.  Dorsey^  11  Neb.  373 ;  S. 
C.  9  N.  W.  Eep.  546. 

Mack  excepted  to  the  findings, of  fact  and  conclusions  of  law  of  the 
trial  court,  and  also  to  the  judgment  as  rendered.  He  filed  a  motion 
for  a  new  trial,  and,"  when  that  was  overruled,  he  excepted  and  ob- 
tained 20  days'  time  in  which  to  make  and  serve  a  case  made  to  re- 
view the  rulings  of  the  trial  court.  Having  made  no  demand  for  a 
jury  for  the  assessment  of  his  improvements  as  an  occupying  claim- 
ant, and  having  made  the  exceptions  he  did,  we  do  not  think  the 
steps  taken  by  him  after  the  rendition  of  the  judgment  debar  him 
from  instituting  and  maintaining  these  proceedings  in  error  to  reverse 
the  judgment. 

In  support  of  the  conclusion  of  the  trial  court  that  the  tax  deed  is 
not  in  substantial  compliance  with  the  provisions  of  law,  the  fol- 
lowing supposed  irregularities  are  referred  to : 

1.  It  is  said  that  "the  tax  deed  recites  that  the  sale  was  an  adjourned 
sale,  Degun  and  held  on  the  first  Tuesday  of  May,  A.  D.  1863;"  but 
the  recitation  in  fact  is:  "Whereas,  the  treasurer  of  said  county  did, 
on  the  fifteenth  day  of  May,  A.  D.  1863,  by  virtue  of  authority  in 
him  vested  by  law,  at  an  adjourned  sale  begun  and  publicly  held  on 
the  first  Tuesday  of  May,  A.  D.  1863,"  etc.  The  words  "of  the  sale" 
in  the  statutory  form  are  omitted  from  the  deed.  Section  36,  c.  197, 
Comp.  Laws  1862,  in  force  at  the  date  of  the  tax  sale,  provides : 

"The  county  treasurer  shall,  immediately  after  the  day  specifled  in  the 
preceding  section,  make  out  a  list  of  all  the  lands  and  town  lots,  describing 
such  lands  and  town  lots  as  the  same  are  described  on  the  tax -roll;  with  an 
accompanying  notice,  stating  that  so  much  of  each  tract  of  land  or  town  lot 
described  in  said  list,  as  mjiybe  necessary  for  that  purpose,  will,  on  the  first 
Tuesday  of  May  next  thereafter,  and  the  next  succeeding  days,  be  sold  by 
him,  at  public  auction,  at  some  public  place,  naming  the  same,  at  the  seat  of 
justice  of  the  county,  for  the  taxes,  penalty,  and  charges  thereon." 

And  section  39  of  said  chapter  197  reads : 

"On  the  day  designated  in  the  notice  of  sale  the  county  treasurer  shall 
commence  the  sale  of  those  lands  and  town  lots  on  which  the  taxes,  penalty, . 
and  charges  have  not  been  paid;  and  shall  continue  the  same  from  day  to  day 
(Sundays  excepted)  until  so  much  of  each  parcel  thereof  slmll  be  sold  as  shall 
be  sufficient  to  pay  the  taxes,  penalty,  and  charges  thereon,  including  the  cost 
of  advertising  and  the  fees  for  selling." 

As  a  tax  deed  need  not  be  in  the  exact  form  prescribed  by  the  stat- 
ute, but  is  good  if  it  is  substantially  in  the  form  prescribed,  we  do  not 
think  the  omission  of  the  words  "of  the  sale"  fatal.     The  recitation 
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in  the  deed  clearly  shows  that  the  treasurer  sold  the  lots  on  the  fif- 
teenth of  May,  1863,  and  that  such  sale  was  an  adjourned  sale  suc- 
ceeding the  first  Tuesday  of  May,  1863.  The  tax  sale  must  of  neces- 
sity have  been  an  adjourned  sale  of  the  sale  begun  on  the  first  Tuesday 
of  May,  1863. 

2.  The  following  words  in  the  statutory  form,  "which  was  the  least 
quantity  bid  for,"  are  also  omitted  in  the  deed,  but  this  omission  is 
proper  in  every  respect.  The  statute  in  1863  required,  as  now,  that 
if  any  land  could  not  be  sold  for  the  amount  of  taxes  and  charges 

.  thereon  it  should  be  bid  oflf  by  the  county  treasurer  for  the  county  for 
such  amount.  The  county  is  not  a  voluntary  or  a  competitive  bidder, 
and  therefore  where  a  deed  recites  that  no  person  offered  to  pay  the 
taxes  and  charges,  and  the  county  treasurer  bid  the  same  off  for  the 
county  for  the  amount  thereof,  it  would  be  improper  to  recite  in  a  tax 
deed  based  upon  such  a  sale  that  the  land  bid  off  for  the  county  "was 
the  least  quantity  bid  for."  When  the  treasurer  bids  off  property  for 
the  county  the  county  takes  the  whole  property.  Larkin  v.  Wilsorty 
28  Kan.  513;  Magillv.  Martin,  14  Kan.  67. 

3.  Another  objection  to  the  deed  is  that  it  shows  on  its  face  that 
it  was  executed  for  a  less  consideration  than  the  amount  due.  If 
this  be  true,  the  objection  is  without  force,  as  it  was  disposed  of  in 
the  case  of  Bowman  v.  Cockrill,  6  Kan.  311.  We.quote  from  that  de- 
cision as  follows: 

"As  to  the  second  supposed  Irregularity  in  the  tax  deed,  this  court  is  of  the 
opinion  that  the  blank  was  not  filled  up  with  the  proper  amount,  but  that  it 
should  have  been  filled  up  with  a  much  larger  amount, — an  amount  equal 
to  and  including  all  the  taxes,  costs,  and  interest  due  on  said  lot  at  the  time 
the  deed  was  made  and  paid  by  the  holder  or  holders  of  the  tax-sale  certifi- 
cate upon  which  said  tax  deed  was  made;  but  still,  we  think  it  is  immaterial 
whether  that  blank  was  filled  with  the  right  amount  or  with  a  less  amount, 
as  a  less  amount  can  do  no  one  any  possible  injury,  unless  it  is  the  grantee  of 
the  tax  deed  himself.  It  can  certainly  do  no  injury  to  the  original  owner  of 
the  lot." 

In  the  case  of  Noble  v.  Caini  22  Kan.  493,  to  which  we  are  re- 
ferred, the  county  commissioners,  without  any  authority,  made  an 
order  that  Cain  might  purchase  certain  lots  struck  off  to  the  county 
at  a  tax  sale  for  want  of  bidders,  for  a  sum  of  money  less  than  the 
cost  of  redemption.  We  held  that  this  order  was  void,  and  that  the 
purchase  by  Cain  thereunder  equally  void.  This,  and  nothing  more. 
We  did  not  intend  to  overrule  or  modify  Boioman  v.  Cockrili,  supra. 
The  tax  deed,  however,  recites  a  sale  to  the  county  on  May  15, 1863, 
and  that  the  county  clerk  of  Atchison  county,  on  August  10,  1869, 
duly  assigned  the  certificate  of  sale  of  the  lots,  and  all  the  right, 
title,  and  interest  of  said  county  in  and  to  the  lots,  to  Mack.  Within 
the  case  of  McCauslin  v.  McGuire,  14  Kan.  234,  upon  such  a  reci- 
tation it  will  be  presumed  that  the  certificate  was  duly  assigned,  and 
that  the  assignee  paid  the  amount  required  by  law  at  the  time  of  the 
assignment. 
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4.  The  tax  deed  is  not  void  becauBO  it  shows  the  two  lots  were  as- 
sessed, sold,  and  deeded  as  one  tract  of  land.  McQuesten  v.  Stvope, 
12  Kan.  32;  Watkina  v.  Inge,  24  Kan.  612;  Cartwright  v.  McFadden, 
Id.  662. 

6.  From  the  attestation  or  conclusion  of  the  deed,  "by  virtue  of 
authority  aforesaid"  and  "my  official  seal"  are  omitted.  The  attest- 
ation or  conclusion  is  as  follows : 

"In  witness  whereof  I,  Chas.  W.  Rust,  county  clerk  as  aforesaid,  have 
hereunto  subscribed  my  name  and  aflfixed  my  official  seal  on  this  seventh  day 
of  December,  1869. 

[Seal.]  "Chas.  W.  Rust,  County  Clerk. 

"Witnesses:    Wm.  H.  Williams. 
"D.  E.  Merwin." 

The  statute  provides  that  it  shall  be  substantially  in  the  form  pre- 
scribed. The  deed  recites  that  the  sale  is  made  by  Chas.  W.  Rust, 
county  clerk  of  Atchison  county,  and  is  witnessed  by  Chas.  W.  Rust, 
as  county  clerk.  As  Chas.  W.  Rust  signs  the  deed  as  county  clerk, 
"my  official  seal"  evidently  refers  to  his  official  seal  as  county  clerk, 
therefore  "the  official  seal  of  said  county."  We  do  not  think  the 
omission  of  the  words  noted  renders  the  deed  void.  Haynes  v,  HeU 
ler,  12  Kan.  381;  Morrill  v.  Douglass^  14  Kan.  294;  BcnvmanY.  Cock- 
rill,  supra;  Geckie  v.  Kirhy  Carpenter  Co,^  1  Sup.  Ct.  Eep.  315 ;  Scheie 
her  V.  Kaehler,  6  N.  W.  Eep.  817.  See  Barr  v.  Randall,  ante,  515,  just 
decided.  The  substance  of  the  words  "by  virtue  of  authority  afore- 
said" is  fully  expressed  in  other  recitations  of  the  deed,  when  the 
whole  deed  is  taken  and  considered  together. 

Several  cases  are  referred  to  by  coansel  in  Wisconsin  and  other 
states  showing  omissions  in  tax  deeds  which  constituted,  in  those 
cases,  fatal  defects.  So  far  as  any  of  these  decisions  are  in  conflict 
with  the  prior  adjudications  of  this  court,  we  are  not  inclined  to  fol- 
low them.  There  is  no  doubt  that  the  form  of  a  tax  deed  prescribed 
by  the  statute  must  be  substantially  pursued  or  the  deed  will  be  in- 
valid; but  all  the  terms  of  the  deed  must  be  considered,  and  if  every- 
thing substantially  required  by  the  statute  as  to  form  is  found  in  the 
deed,  the  deed  will  be  prima  facie  valid,  although  some  immaterial 
words  are  omitted  therefrom.  There  are  no  equities  in  this  case  in 
favor  of  the  original  owner,  and  if  the  tax  deed  is  valid  on  its  face, 
the  statute  of  limitations  having  completely  run  in  its  favor,  the  deed 
becomeii  conclusive  evidence  of  the  regularity  of  the  tax  proceedings, 
and  vests  in  the  grantee  an  absolute  estate  in  fee-simple  of  the  lots 
therein  described.  The  original  owner  seems  to  have  abandoned  these 
lots  in  1862,  and  has  never  paid  any  taxes  thereon  since  that  time, 
—over  20  years, — and  no  legal  steps  were  taken  by  such  owner,  or 
any  person  claiming  under  him,  to  regain  possession  of  the  lots  until 
July  28,  1883.  No  taxes  having  been  paid  upon  the  lots  for  1862, 
they  were  bid  off  by  the  county  on  May  15,  1863.  On  August  10, 
1869,  the  county  clerk  of  Atchison  county  assigned  the  certificate  of 
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sale  to  Mack,  and  on  December  7,  1869,  the  coanty  clerk  issued  to 
him  a  tax  deed.  In  1862  the  lots  were  assessed  at  $20  each,  and 
are  now  worth  between  $600  and  $700  without  any  improvements  on 
them.  Mack  took  possession  of  the  premises  in  the  spring  of  1870. 
During  that  year  he  built  a  house  thereon,  into  which  he  moved  with 
his  family,  and  since  that  time  has  fenced  the  lots,  and  planted  a 
great  many  trees  on  them.  He  has  continued  in  the  actual  and 
peaceable  possession  of  the  lots  ever  since  1870,  and  has  paid  all  the 
taxes  assessed  against  the  lots  since  1862. 

Upon  the  findings  of  fact  of  the  trial  court  we  are  of  the  opinion 
its  conclusions  of  law  that  the  tax  deed  is  not  in  substantial  compli- 
ance with  the  provisions  of  the  statute,  and  that  the  original  owner 
of  the  real  estate  is  not  barred  by  the  statute  of  limitations,  are  erro- 
neous. Therefore,  upon  the  findings  of  fact,  Mack  is  entitled  to 
judgment. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 


(35  Kan.  180) 

Sabbagh  v.  Newell  and  another. 
Filed  April  9,  1886. 

1.  Partition— Costs— Attorneys'  Fees— Expenses. 

The  plaintiff  owned  two-elevenths  of  a  certain  city  lot,  not  Including  the 
enhanced  value  of  the  lot  by  reason  of  a  building  thereon,  and  the  defend- 
ants owned  the  other  nine-elevenths  of  the  lot,  and  were  also  entitled  to  the 
enhanced  value  thereof  by  reason  of  said  building.  The  plaintiff's  interest  in 
the  entire  property  with  respect  to  the  defendants'  interest  was  as  48  is  to  997. 
Meld,  in  an  action  for  partition,  that,  under  section  628  of  the  Civil  Code,  the 
costs,  attorneys'  fees,  and  expenses  should  be  apportioned  between  the  par- 
ties according  to  their  respective  interests  in  the  entire  property.  * 
9.  Same— Disposition  op  Proceeds  of  Sale. 

In  such  action,  where  the  property  could  not  be  partitioned  without  mani- 
fest injury  thereto,  but  was  sold,  held,  in  pursuance  of  the  foregoing  statute, 
and  the  decision  of  the  supreme  court  formerly  made  in  the  case,  (Sarbaeh  v. 
JP^eweU,  80  Kan.  102,  104;  S.  C.  1  Pac.  Rep  80,)  that  out  of  the  proceeds  of  the 
sale  the  costs,  attorneys'  fees,  and  expenses  should  first  be  paid,  and  then  that 
the  remainder  of  the  proceeds  should  be  divided  between  the  parties  accord- 
ing to  their  respective  interests  in  the  property. 

Error  from  Jackson  county. 

Lowell  d  Walker  2i,nA  Hayden  dt  Hayden,  for  plaintiff  in  error. 

W.  S.  Hoaglin,  for  defendants  in  error. 

Valentine,  J.  This  'was  an  action  brought  by  Louis  Sarbaoh 
against  Mary  Newell  and  Samuel  H.  Newell,  to  have  certain  real 
estate  situated  in  the  city  of  Holton,  Jackson  county,  Kansas,  parti- 
tioned between  them.  On  June  16,  1882,  judgment  was  rendered  in 
the  case  partitioning  the  property,  as  follows : 

"To  the  plaintiff,  two-elevenths  part  of  said  premises,  without  the  stone 
store  building  thereon,  if  the  same  can  be  done  without  manifest  injury;  but  if 
v.lOp.no.7— 34 
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such  partition  cannot  be  made  without  manifest  injury,  then  that  said  com- 
missioners shall  appraise  the  value  of  said  lot  without  the  said  stone  store 
building,  and  make  a  report  of  their  proceedings  to  the  court  forthwith.  It 
is  further  decreed  that  in  case  the  plaintiff  shall  elect  to  ttike  the  property  he 
shall  pay  tiie  found  value  of  said  stone  store  building,  nine-elevenths  (9-11) 
of  the  appraised  value  of  the  lot,  and  his  proportionate  share  of  the  costs  and 
attorneys'  fees  to  be  taxed;  and  in  case  the  defendants  shall  elect  to  take  the 
property  at  its  appraised  value,  they  shall  pay  two-elevenths  of  the  appraised 
value  of  the  lot,  and  nine-elevenths  of  the  costs  and  attorneys'  fees  herein  to 
be  taxed.  It  is  further  adjudged  and  decreed  that  in  case  of  a  sale  of  said 
property  the  proceeds  arising  from  such  sale  shall  be  applied  as  follows,  to- 
wit:  (1)  In  payment  of  the  costs  of  this  proceeding,  including  attorneys' 
fees  hereafter  to  be  ascertained  and.  taxed ;  (2)  that  said  defendants  be  paid 
that  proportion  of  the  residue  which  the  found  value  of  said  stone  store 
building  shall  bear  to  the  appraised  value  of  the  lot,  and  the  balance  then  re- 
maining sliaH  be  divided  as  follows:  two-elevenths  (2-11)  to  the  plaintiff  and 
nine-elevenths  to  the  said  Mary  Newell." 

At  the  July  term  of  the  supreme  court  in  1882  this  judgment  was  , 
afiBrmed.    Sarbach  v.  Newell,  28  Kan.  642.     Afterwards,  and  at  the 
January  term  of  the  supreme  court  in  1883,  on  a  motion  for  a  re- 
hearing, the  judgment  of  the  district  court  was  modified  by  an  order 
of  the  supreme  court,  as  follows : 

"The  order  of  the  district  court  directing  the  commissioners  making  parti- 
tion to  set  off  to  the  plaintiff  the  two-elevenths  part  of  the  premises  without 
.  the  stone  store  building  thereon,  if  the  same  can  be  done  without  manifest 
injury,  must  be  affirmed.  But  if  partition  cannot  be  made  without  manifest 
injury,  the  commissioners  must  appraise  the  value  of  the  lot  without  the  stone 
store  building,  and  also  the  value  of  the  lot  with  all  the  improvements 
thereon.  The  difference  between  the  value  of  the  lot  without  the  stone  store 
building  and  the  value  of  the  lot  as  improved  will  be  the  amount  which  the 
improvements  add  to  the  value  of  the  premises,  or,  in  other  words,  will  be 
the  enhanced  value  of  the  property  resulting  from  the  improvements  erected 
the);eon.  The  proceeds  of  the  sale  of  the  premises  must  be  applied  as  fol- 
lows: First,  the  costs  as  adjudged  by  the  district  court;  second,  the  said 
defendants  shall  receive  that  proportion  of  the  residue  which  the  enhanced 
value  of  the  premises  resulting  from  the  improvements  shall  bear  to  the  ap- 
praised value  of  the  lot;  and  the  remainder  of  the  proceeds  shall  be  divided 
as  decreed  by  the  district  court.  As  the  taxes  on  the  vacant  lot  have  equaled 
the  annual  net  value  of  the  rents,  issues,  and  profits  thereof,  and  as  the  taxes 
have  been  paid  by  the  defendants,  the  plaintiff  is  not  entitled  to  recover  any 
sum  for  rents,  issues,  or  profits,  or  any  damage  for  the  witliholding  of  the 
premises."     Sarbach  w.Netoell,  30  Kan.  102,  104;  S.  C.  1  Pac.  Rep.  30. 

Afterwards  the  commissioners  appointed  to  partition  the  property 
examined  the  same,  and  reported  to  the  district  court  that  the  same 
could  not  be  partitioned  without  manifest  injury;  and  they  also  ap- 
praised the  lot  without  the  stone  store  building  at  $1,200,  and  the  lot 
with  all  the  improvements  thereon  at  $4,750.  Tiie  report  of  the 
commissioners  was  filed  in  the  district  court  on  February  29,  1884. 
Afterwards,  and  on  March  21,  1884,  the  case  came  on  for  further  hear- 
ing in  the  district  court,  when  the  following  proceedings  were  had, 
to-wit : 
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"And  thereupon  and  then  and  there  the  defendants  offer  to  take  the  said 
property  at  the  appraisers'  value;  and  then  and  there  the  plaintiff  offers  to 
take  the  same  at  the  appraised  value;  and  thereupon  the  defendants,  in  open 
court,  withdrew  their  offer;  and  then  and  there  the  plaintiff  withdrew  his 
offer;  and  then  and  there  the  defendants  offered  again  to  take  the  said  prop- 
erty at  the  appraised  value;  and  thereupon  the  plaintiff  offered  to  take  the 
said  property  at  its  appraised  value,  and  asked  for  an  order  of  sale;  and 
thereupon  it  is  ordered  and  adjudged  by  the  court  that  the  sheriff  of  Jackson 
county  proceed  to  advertise  and  sell  said  property,"  etc. 

On  May  31,  1884,  the  sheriff  sold  the  property  to  Samuel  H.  New- 
ell, for  $4,500.  On  June  21,  1884,  on  motion  of  the  defendants,  the 
sale  was  confirmed;  and  thereupon  the  court  ordered  the  proceeds 
thereof  to  be  distributed  as  follows : 

"To  the  defendants  herein  their  share,  as  and  for  the  stone  store  building, 
the  sum  of  $3,863.15,  and  that,  from  the  balance,  the  proportional  share 
which  said  lot  brought  at  said  sale,  $1,186.85,  be  paid:  First,  the  costs,  in- 
cluding attorneys'  fees,  $225,  (one-half  to  be  paid  to  plaintiff's  attorneys  and 
one-half  to  defendants*  attorneys,)  and  the  balance  to  be  paid,  two-elevenths 
(2-11)  to  the  plaintiff,  and  to  the  defendants  nine-elevenths  (9-11)  of  the  res- 
idue of  said  proceeds  or  share. " 

Of  this  order  of  distribution  the  plaintiff  complains,  and  brings  the 
case  to  this  court  for  review.  He  claims  that  the  costs,  attorneys' 
fees,  and  expenses  should  be  first  paid  out  of  the  entire  proceeds  of 
the  sale  of  the  property;  and  then  that  the  remainder  of  the  proceeds 
should  be  divided  between  the  plaintiff  and  the  defendants  in  propor- 
tion to  their  respective  interests  in  the  property;  while  the  court,  in 
effect,  ordered  that  the  defendants  should  be  first  paid  their  share  re- 
sulting from  the  enhanced  value  of  the  property  by  reason  of  the 
stone  store  building,  without  such  share  being  subject  to  the  payment 
of  any  of  the  costs,  attorneys'  fees,  or  expenses  accruing  in  the  litiga- 
tion; and  then  that  the  oosts,  attorneys'  fees,  and  expenses  of  the 
litigation  should  be  paid  from  the  remainder  of  the  proceeds.  In 
other  words,  the  plaintiff  claims  that  the  costs,  attorneys'  fees^  and 
expenses  should  be  first  paid;  and  then  that  as  the  value  of  the  lot 
without  the  stone  store  building  was  1200-4750,  or  24-95  of  the  en- 
tire value  of  the  property;  and  that  as  the  enhanced  value  of  the  lot 
resulting  from  the  stone  store  building  was  3550-4750,  or  71-95  of 
the  entire  value  of  the  property;  and  that  as  he  owned  2-11  of  the 
lot, — he  should  receive  2-11  of  24-95,  or  48-1045  of  the  remainder 
of  the  proceeds;  and  that  the  defendants,  who  owned  9-11  of  the  lot, 
and  were  entitled  to  all  the  enhanced  value  resulting  from  the  stone 
store  building,  should  receive  9-11  of  24-95,  and  71-95,  or  997-1045, 
of  the  remainder  of  the  proceeds;  or,  in  other  words,  that  the  amount 
which  the  plaintiff  and  defendants  should  receive  respectively,  after 
the  costs,  attorneys'  fees,  and  expenses  were  paid,  should  be  as  48  is 
to  997.  Under  this  view  the  plaintiff  claims  that  he  should  pay 
only  48-1045,  or  less  than  1-21  of  the  oosts,  attorneys'  fees,  and  ex- 
penses, while  under  the  order  of  the  court  below  he  is  required  to  pay 
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2-1 1  of  the  same.     The  atatate  relating  to  costs  in  actions  for  parti- 
tion reads  as  follows : 

vf»c.  628.  The  court  making  partition  shall  tax  the  costs,  attorneys'  fees, 
aiiu  expenses  which  may  accrue  in  the  action,  and  apportion  the  same  among 
the  parties,  according  to  their  respective  interests,  and  may  award  execution 
tiierefor,  as  in  other  cases."    Civil  Code,  §  628. 

We  think  the  claim  of  the  plaintiflF  is  substantially  correct,  both 
under  the  statute  and  under  the  order  of  the  supreme  court  made  at 
its  January  term,  1883.  Sarbach  v.  Newell,  30  Kan.  104;  S.  C.  1  Pac. 
Bep.  30.  The  costs,  attorneys'  fees,  and  expenses  should  first  be  paid 
out  of  the  entire  proceeds  of  the  sale  of  the  property,  and  then  the 
parties  should  receive  their  respective  shares  out  of  the  remainder 
of  the  proceeds.  By  such  a  distribution  and  apportionment  the  costs, 
attorneys'  fees,  and  expenses,  as  well  as  the  amounts  to  be  paid  to  the 
parties,  would  be  apportioned  "among  the  parties  according  to  their 
respective  interests." 

The  order  of  apportionment  made  by  the  court  below  on  June  21, 
1884,  will  be  reversed,  and  cause  remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


(35  Kan.  196) 

Davis  v.  Harrington. 
Filed  April  9, 1886. 

1.  Taxation— Tax  Deed— Validity— Recitals. 

Where  a  tax  deed  follows  the  statutory  form,  and  states  that  the  land  was 
sold  by  the  county  treasurer  at  a  sa'e  begun  and  publicly  held  "at  the  county- 
seat  of  said  county,"  and  does  ..^t  state  that  tne  land  was  sold  "at  pubhc 
auction  at  his  oftice."  but  the  sale  was  in  fact  at  public  auction  at  the  treas- 
urer's office,  held,  that  the  tax  deed,  unless  void  for  some  other  reason,  is 
sufficient. 

2.  Same— Tax  Sale— Combination  among  Bidders. 

Where  the  bidders  at  a  tax  sale  do  not  bid  against  each  other,  but  still  there 
was  no  at^recment  or  understanding  between  them  that  would  prevent  com- 
petition or  bidding  by  any  person  who  desired  to  bid,  held,  that  the  sale  is 
not  void  because  or  any  unlawful  combination  among  the  bidders. 
8.  Same— Notice  op  Sale. 

Where  notice  of  the  sale  was  properly  given  and  proper  proof  thereof  made, 
and  the  notice  and  proof  were  properly  filed  as  required  by  law,  but  such 
notice  and  proof  were  afterwards  lost  or  destroyed,  and  were  not  on  file  in 
the  proper  office,  /leld,  that  such  loss  or  destruction  does  not  render  the  tax 
sale  void. 
4.  Same— Tax  Deed— Consideration— Mistake. 

Where  the  county  clerk,  in  executing  a  tax  deed,  inserts  as  the  considera- 
tion for  the  deed  the  amount  of  the  taxes  paid  by  the  holder  of  the  tax  title 
and  his  assignor,  without  adding  any  interest  or  costs,  as  he  should  do;  and 
such  error  is  shown  by  the  tax  deed  itself;  and  the  redemption  notice  showed 
"the  amount  of  taxes  charged,  and  interest  calculated  to  the  last  day  of  re- 
demption. "  which  of  course  was  a  larger  amount  than  the  amount  inserted  in 
the  tax  deed  as  the  consideration  therefor:  held,  that  such  error  of  the  county 
clerk  with  respect  to  the  amount  of  the  consideration  for  the  tax  deed  does 
not  render  the  tax  deed  void. 

Error  from  Saline  county. 

John  H.  Mahan  and  W.  W.  Outhrie,  for  plaintiflF  in  error. 
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Garver  d  Bond,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Leander  Davie,  in 
April,  1884,  against  Patrick  Harrington,  to  have  certain  tax  titles  set 
aside  and  held  for  naught.  It  appears  from  the  record,  among  other 
things,  as  follows :  The  plaintiff,  through  proper  convejances,  holds 
the  original  patent  title  to  the  E.  ^  of  the  S.  W.  ^,  and  the  W.  ^  of 
the  S.  E.  :J,  of  section  8,  in  township  13  S.,  of  range  1  W.  of  the 
sixth  principal  meridian,  in  Saline  county,  Kansas.  The  defendant, 
through  proper  conveyances,  holds  title  to  the  property  under  two 
tax  deeds,  one  on  the  E.  ^  of  the  S.  W.  J,  and  the  other  on  the  W. 
^  of  the  S.  W.  ^,  of  said  section  of  land,  both  tax  deeds  having  been 
executed  on  September  10,  1888,  upon  tax  sales  made  on  September 
7,  1880,  for  taxes  levied  upon  the  land  for  the  year  1879,  which  tax 
deeds  were  recorded  on  September  11,  1883.  The  defendant  is  in 
the  possession  of  the  property.  The  case  was  tried  on  December  19, 
1884,  before  the  court  without  a  jury,  and  the  court  took  the  case  un- 
der advisement  until  January  8,  1885,  when  it  made  a  general  find- 
ing in  favor  of  the  defendant,  and  against  the  plaintiff,  and  rendered 
judgment  accordingly,  and  to  reverse  this  judgment  the  plaintiff 
brings  tbe  case  to  this  court. 

In  this  court  the  plaintiff  makes  the  following  points :  (1)  The  tax 
deed  for  the  E.  ^  of  the  B.  W.  J  of  said  section  is  void  because  it  re- 
cites that  the  land  was  taxable  for  the  year  1879,  and  was  sold  in 
1879.  (2)  The  tax  deed  for  the  W-  i  of  the  S.  W.  J  of  said  section 
is  void  because  it  recites  that  the  land  was  sold  at  a  sale  begun  and 
publicly  held  "at  the  county-seat  of  said  county."  (3)  The  sale 
itself  was  void  because  of  an  unlawful  combination  among  the  bid- 
ders. (4)  The  sale  was  also  void  for  the  reason  that  there  was  no 
record  evidence  of  any  notice  of  the  sale  on  file.  (5)  The  tax  deeds 
are  void  for  the  further  reason  that  the  recitals  in  each  of  them  show 
that  the  amount  required  for  the  final  redemption  of  the  land  from 
the  taxes  was  a  less  amount  than  the  final  redemption  notice  to  the 
owner  of  the  land  showed  tbe  same  to  be. 

By  agreement  of  the  parties  the  record  was  so  amended  as  to  take 
the  plaintiff's  first  point  out  of  the  case. 

The  second  point  made  by  the  plaintiff  is  that  the  tax  deeds  showed 
that  the  land  was  sold  by  the  county  treasurer  of  Saline  county  "at 
the  county-seat  of  said  county,"  and  did  not  state  or  show  that  the 
same  was  sold  by  him  "at  public  auction  at  his  ofiSce."  In  this  re- 
spect the  tax  deeds  followed  the  form  given  by  the  statute,  and  there 
was  not  the  slightest  necessity  to  deviate  from  that  form  in  order  to 
make  them  speak  the  truth ;  and  hence,  in  this  respect,  we  think  the 
tax  deeds  were  suflScient.  Hobson  v.  Dutton,  9  Kan.  477,  486.  The 
sale  was  in  fact  made  at  public  auction,  and  at  the  treasurer's  office. 

Tbe  third  point  made  by  the  plaintiff  is  that  there  was  an  unlaw- 
ful combination  among  the  bidders  at  the  tax  sale*     Now,  nearly  all 
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the  evidence,  including  the  evidence  of  several  witnesses,  was  against 
this  claim  of  the  plaintiff,  and  the  court  below  found  generallj  in 
favor  of  the  defendant  and  against  thjB  plaintiff,  and  therefore  found 
that  there  was  no  such  unlawful  combination.  Several  witnesses,  in- 
cluding the  purchasers  of  the  property  in  controversy  at  the  tax  sale 
in  question,  testified  positively  that  there  was  no  combination,  nor 
any  agreement  or  understanding,  between  the  bidders  that  would  pre- 
vent competition  or  bidding  by  any  person  who  desired  to  bid,  and 
nothing  that  would  render  the  sale  in  the  least  unfair.  There  was 
evidence,  however,  which  tended  to  show  that  the  bidders  did  not  in 
fact  compete  with  each  other  for  the  purchase  of  the  land;  and  tbis 
resulted  principally  from  the  fact  that  no  bidder  wanted  to  purchase 
the  land  unless  he  could  get  the  whole  of  it  for  the  taxes  due  thereon. 
Some  of  the  bidders  were  speculators,  some  of  them  were  mortgagees 
who  wished  to  protect  their  mortgage  liens,  and  others,  probably,  bid 
for  other  reaKons.  This  case,  we  think,  comes  within  the  decision  in 
the  case  of  Beeson  Y.Johns,  59  Iowa,  166,  169;  S.  C.  13  N.  W.  Rep. 
97.     In  that  case  the  court  used  the  following  language : 

"There  were  three  bidders  at  the  tax  sale,  and  they  did  not  bid  against  each 
other,  and  this  constitutes  the  only  evidence  there  was  of  a  fraudulent  com- 
bination. We  feel  constrained  to  say  tliis  evidence  is  not,  in  our  opinion, 
sufficient.  Fraud  Ciinnot  be  presumed,  but  the  contrary  presumption  must 
be  indulged  in,  in  the  absence  of  evidence.  It  might  well  be  that  each  bid- 
der obtained  all  the  land  he  wanted  without  the  necessity  of  bidding  against 
any  one  else. " 

The  plaintiff  also  claims  that  the  tax  sale  was  void  for  the  reason 
that  there  was  no  record  evidence  of  any  notice  of  the  sale  on  file. 
Now,  the  tax  deeds  themselves  are  prima  facie  evidence  that  all  things 
necessary  to  the  validity  of  the  tax  deeds  were  done ;  and,  besides, . 
there  was  ample  evidence  introduced  on  the  trial  to  show  that  such 
notice  was  given,  that  proper  proof  thereof  was  made,  and  that  the 
notice  and  proof  were  properly  filed  as  required  by  law.  Afterwards, 
however,  such  notice  and  proof  were  lost  or  destroyed,  and  another 
notice,  with  proper  proof  thereof,  was  substituted  therefor.  This,  we 
think,  was  sufficient.  The  loss  or  destruction  of  the  notice  and  proof 
first  filed  does  not  render  the  tax  sale  void,  nor  the  tax  deed  void,  nor 
does  the  fact  that  the  notice  and  proof  were  at  one  time  lost  or  de- 
stroyed, and  not  on  file  in  the  proper  office,  render  any  of  such  tax  pro- 
ceedings void.  Watkins  v.  Inge,  24  Kan.  612,616.  And,  further,  it 
will  always  be  presumed,  in  the  absence  of  anything  to  the  contrary, 
that  public  officers  do  their  duty  as  required  by  law.  Young  v.  Rhei" 
necher,  25  Kan.  367,  368;  Mix  v.  People,  81  111.  118. 

The  last  objection  urged  by  the  plaintiff  against  the  tax  deeds  is  that 
their  recitals  show  that  the  amount  required  for  the  final  redemption 
of  the  land  from  the  taxes  was  a  less  amount  than  the  final  redemp- 
tion notice  to  the  owner  of  the  land  showed  the  same  to  be.  Or,  in 
other  words,  the  tax  deeds  show  conclusively  what  the  amount  re- 
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quired  for  the  final  redemption  of  the  land  was,  and  the  redemption 
notice  required  a  larger  amount,  and  therefore  required  too  much. 
Now,  we  do  not  think  that  the  tax  deeds  show  any  such  thing.  On 
the  contrary,  we  think  they  tend  to  show  the  reverse.  The  tax  deeds 
show  the  amount  of  the  taxes  which  the  holder  of  the  tax  titles  and 
his  assignor  actually  paid  upon  the  land;  but  they  do  not  show  the 
amount  which  it  would  take  to  redeem  the  land  from  the  taxes  at  the 
time  when  the  tax  deeds  first  became  due,  or,  in  the  language  of  the 
statute,  ''the  amount  of  taxes  charged,  and  interest  calculated  to  the 
last  day  of  redemption;"  but  such  amount  might,  with  some  degree 
of  accuracy,  be  calculated  from  the  amounts  which  the  tax  deeds  show 
was  actually  paid  by  the  holder  of  the  tax  deeds  and  his  assignor.  If 
the  times  of  such  payments  were  shown  by  the  tax  deeds,  the  amount 
could  be  calculated  with  absolute  certainty;  but  the  times  of  such 
payments  are  not  shown.  The  county  clerk,  however,  when  he  exe- 
cuted the  tax  deeds,  inserted  in  each  tax  deed  as  the  consideration 
therefor  the  aggregate  amount  of  the  taxes  paid  by  the  purchaser  of 
each  80-acre  tract  of  land,  without  adding  any  of  the  costs  or  interest 
due  thereon.  Of  course,  this  aggregate  amount  of  taxes  paid,  withoni 
interest  or  costs,  would  not  be  equal  to  the  amount  which  it  would 
take  to  redeem  the  land  from  the  taxes  on  the  last  day  of  redemption, 
and  at  the  time  when  the  tax  deeds  became  due  on  the  land,  which 
includes  all  taxes,  interest,  and  costs.  But  this  failure  on  the  part 
of  the  county  clerk  to  state,  as  the  consideration  for  each  of  the  tax 
deeds,  the  amount  of  the  taxes  paid,  with  interest  and  costs,  as  we 
think  he  should  do,  does  not  vitiate  the  tax  deeds.  This  has  been  ex- 
pressly decided  in  the  case  of  Bowman  v.  Cockrill,  6  Kan.  325,  where 
it  is  held  that  the  filling  of  the  blank  (designated  in  the  statutory  form 
as  the  place  for  the.  statement  of  the  consideration  of  a  tax  deed)  with 
an  amount  less  than  it  should  be  does  not  render  a  tax  deed  void. 
We  presume  the  redemption  notice  was  absolutely  correct.  There  is 
no  showing  to  the  contrary. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


<35  Kan.  160) 

State  ex  rel.  Bradford,  Atty.  Gen.,  etc.,  v.  Lippert  and  others,  Co. 

Com'rs,  etc. 
Filed  April  9,  1886. 

1.  Injunction— Notice— Bond. 

Where  an  injunction  is  granted  at  the  commencement  of  an  action  by  a  dis- 
trict judge,  without  notice  or  appearance  by  the  defendants,  and  no  under- 
taking is  furnished  by  the  plaintiff,  and  no  summons  is  issued,  but  the  district 
clerk  issues  an  alleged  order  of  injunction  forbidding  the  defendants  from 
doing  certain  acts  not  recited  or  referred  to  in  the  petition,  heM,  such  order 
.has  no  operation,  and  is  wholly  void,  and  may  be  disregarded  by  any  one. 

2.  Municipal  Corporations  —  Township  Subscription  —  Stock  op  Railroad 

Company. 

Where  a  petition  is  properly  presented  to  the  board  of  county  commission- 
ers of  a  county,  under  the  provisions  of  chapter  107,  Sess.  Laws  1876,  and  the 
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amendments  thereto,  to  submit  to  the  qualified  votera  of  a  township  a  prop- 
osition to  subscribe  to  the  capital  stock  of  a  railroad  company  proposing  to 
construct  a  railroad  through  or  into  the  township,  and  upon  being  examined 
and  canvassed  by  the  county  commissioners  is  found  to  contain  the  requi- 
site number  of  legal  petitioners,  it  is  the  duty  of  the  commissioners  to  cause 
an  election  to  be  hela,  as  prayed  for,  to  determine  whether  such  subscription 
shall  be  made. 

8.  Same— Bonds— Laws  1870,  Cn.  90. 

Chapter  90.  Sess.  Laws  1870,  does  not  control  or  limit  the  amount  of  bonds 
to  be  voted  for  under  elections  granted  in  accordance  with  the  provisions  of 
chapter  107,  Sess.  Laws  1876,  and  the  amendments  thereto. 

Original  proceedings  in  mandamus. 

On  January  2,  1886,  tbe  state  of  Kansas,  on  the  relation  of  the 
Walnut  Valley  &  Colorado  Railroad  Company,  j&led  their  petition  in 
tbis  court  against  A.  C.  Lippert,  J.  B.  Stock,  and  J.  E.  Buhl,  as  the 
board  of  county  commissioners  of  Bush  county,  praying  that  a  writ 
of  mandamus  be  awarded  against  tbe  defendants,  as  the  board  of 
county  commissioners,  to  convene  and  proceed  to  call  elections  in  the 
townships  of  Garfield,  Banner,  Center,  Union,  and  Belle  Prairie,  Bush 
county,  and  to  submit  at  said  elections  propositions  to  subscribe  to 
the  capital  stock  of  the  Walnut  Valley  &  Colorado  Bailroad  Company, 
in  accordance  with  the  terms  and  provisions  of  the  petitions  presented 
to  said  board  of  county  commissioners.  Subsequently,  witb  leave  of 
the  court,  the  state  of  Kansas,  on  the  relation  of  S.  B.  Bradford,  at- 
torney general  of  the  state  of  Kansas,  was  substituted  as  plaintiff 
for  the  Walnut  Valley  &  Colorado  Bailroad  Company. 

The  facts  stated  as  constituting  grounds  for  the  writ  are  substan- 
tially as  follows :  That  tbe  Walnut  Valley  &  Colorado  Bailroad  Com- 
pany is  a  corporation,  created  and  existing  under  the  laws  of  the 
state  to  construct,  operate,  and  maintain  a  line  of  railroad  into  and 
through  the  townsHips  of  Garfield,  Banner,  Center,  Union,  and  Belle 
Prairie,  in  the  county  of  Bush;  that  in  order  to  enable  the  company 
to  construct,  equip,  and  operate  its  line  of  road,  it  is  desirous  of  pro- 
curing from  said  townships  subscriptions  to  its  capital  stock,  to  be 
paid  for  by  tbe  issuance  of  the  bonds  of  the  townships;  that  on  De- 
cember 16,  1885,  said  railroad  company  presented  to  the  board  of 
county  commissioners  of  Bush  county  petitions  praying  that  an  elec- 
tion be  called  to  submit  to  the  qualified  electors  of  each  of  said  town- 
ships propositions  to  subscribe  to  the  capital  stock  of  said  railroad 
company,  and  issue  the  bonds  of  said  townships  in  payment  therefor, . 
in  the  following  amounts,  to- wit:  in  Garfield  township,  $17,500; 
Banner  township,  $17,500;  Center  township,  $18,600;  Union  town- 
ship, $17,000;  and  Belle  Prairie  township,  $16,500;  that  the  as- 
sessed valuation  of  the  property  in  each  of  said  townships  is  sufBcient 
to  authorize  each  township  to  vote  the  amount  of  aid  to  the  railroad 
company  requested  in  each  of  the  said  several  petitions;  that  the 
petitions  so  presented  to  the  board  of  county  commissioners  of  Bilksh 
county  each  contained  the  signatures  of  more  than  two-fifths  of  the 
resident  tax- payers  of  said  townships;  that  this  fact  was  ascertained 
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and  decided  by  tbe  board  of  county  commisBioners  in  tbeir  canvasA 
of  the  petitions;  that  it  was  the  duty  of  the  board  of  county  com- 
missioners, upon  tbe  presentation  of  said  petitions,  to  call  the  elec- 
tions in  each  of  said  townships,  as  prayed  for,  and  to  direct  the  sher- 
iff to  make  the  necessary  proclamations  thereof,  to  the  end  that  the 
propositions  might  be  submitted  to  the  legal  voters  of  said  townships ; 
that  the  defendants,  acting  as  such  board  of  county  commissioners, 
wholly  disregarded  their  duty  in  the  premises,  and  failed  and  re- 
fused to  call  said  elections,  or  any  of  them,  in  any  of  said  townships; 
that  after  the  board  of  county  commissioners  refused  to  call  said 
elections,  for  the  purpose  of  procuring  some  excuse  therefor,  by  col- 
lusion with  one  D.  A.  Stubbs,  they  procured  said  Stubbs  to  file  in 
the  district  court  of  Bush  county  a  petition  praying  for  an  injunction 
to  restrain  them  from  calling  the. elections;  that  no  legal  order  of  in- 
junction was  ever  issued  in  the  case,  yet  the  defendants  pretended 
that  they  were  prevented  and  prohibited  from  calling  the  elections, 
or  any  of  them,  by  reason  of  said  proceedings;  that  the  several  peti- 
tions to  the  board  of  county  commissioners  as  aforesaid  were  pre*^ 
sented  under  the  provisions  of  an  act  of  the  legislature  of  the  state 
of  Kansas  entitled  "An  act  to  enable  counties,  townships,  and  cities 
to  aid  in  the  construction  of  railroads,  and  to  repeal  section  8  of 
chapter  39  of  the  Laws  of  1874,''  which  took  effect  February  26, 
1876,  and  the  amendments  thereto. 

On  January  2,  1886,  an  alternative  writ  of  mandamus  was  allowed 
and  issued  upon  the  foregoing  petition  of  plaintiff,  and  on  February 
24,  1886,  the  defendants  filed  their  return  and  answer  thereto.  The 
following  allegations,  among  others,  are  contained  therein : 

"That  under  the  limitations  provided  in  chapter  107,  Laws  1876,  to-wit, 
*  that  no  township  shall  be  allowed  to  issue,  under  the  provisions  of  this  act, 
more  tlian  fifteen  tJiousand  dollars,  and  five  per  cent,  additional  of  the  as- 
sessed value  of  the  property  of  such  township,'  the  said  several  townships 
woulil  be  authorized  to  issue  bonds  not  exceeding  the  following  amounts,  to- 
wit:  Garfitld  township,  seventeen  thousand  seven  hundred  and  ninety -nine 
dollars,  ($17,799;)  Banner  township,  seventeen  thousand  five  hundred  and 
eighty-six  dollars,  ($17,586;)  Center  township,  eighteen  thousand  nine  hun- 
dred and  three  dollars,  ($18,903;)  Union  township,  seventeen  thousand  four 
hundred  and  sixty-six  dollars,  ($17,466;)  Bell  Prairie  township,  sixteen  thou- 
sand nine  hundred  and  thirty-five  dollare,  ($16,935.)  That  under  the  limita- 
tions provided  in  chapter  90,  Laws  1870,  to-wit,  *  that  the  amount  of  bonds 
voted  by  any  township  shall  not  be  above  such  amount  as  will  require  a  levy 
of  more  than  one  per  cent,  per  annum  on  the  taxable  property  of  such  town- 
ship to  pay  the  yearly  interest  on  the  amount  of  bonds  issued,'  the  said  several 
townships  would  be  authorized  to  issue  bonds  bearing  six  per  cent,  interest 
annually,  [the  interest  stated  and  prescribed  in  the  propositions  and  petitions 
presented  to  said  board  by  said  railroad  company  and  the  petitioners,]  not 
exceeding  the  following  amounts,  to-wit:  Garfield  township,  nine  thousand 
one  hundred  and  ninety-seven  dollars,  ($9,197;)  Banner  township,  eight 
thousand  six  hundred  and  twenty-one  dollars,  ($8,621;)  Center  township, 
thirteen  thousand  and  eleven  dollars,  ($13,011;)  Union  township,  eight  thou- 
sand two  hundred  and  twenty-two  dollara,  ($8,222;)  Belle  Prairie  township, 
six  thousand  four  hundred  and  fifty-two  dollars,  ($6,452.)    That  the  defend- 
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ants  have  only  refused  to  chII  the  elections  upon  the  said  several  petitions 
because  of  their  doubt  as  to  their. authority  so  to  do;  that  on  December  29, 
1885,  they  and  each  of  them  were  enjoined  from  calling  any  of  said  elections 
in  an  action  then  pending,  wherein  the  state  of  Kansas,  upon  the  relation  of 
D.  A.  Stubbs,  was  plaintiff,  and  said  board  of  county  commissioners  were 
defendants;  that  the  injunction  suit  has  never  been  discharged  or  dismissed; 
and  that  the  said  action  still  remains  pending  and  undetermined  in  the  dis- 
trict court  of  Rush  county." 

James  Hagerman,  Si  I.  Hale,  and  H,  Fierce,  for  plaintiflf. 
Hargrove  dt  McCormiek  and  E»  A.  Austin^  for  defendant. 

HoRTON,  C.  J.  This  is  an  action  brought  in  this  court  by  the  plain- 
tiff against  the  defendants  to  compel  the  defendants  to  call  an  elec- 
tion to  vote  on  the  question  of  subscribing  stock  and  issuing  bonds  to 
aid  the  Walnut  Valley  &  Colorado  Railroad  Company  to  construct  a 
line  of  road  in  and  through  the  following  townships  of  Rush  county : 
Garfield,  Banner,  Center,  Union,  and  Belle  Prairie.  It  is  admitted 
that  the  petition  was  properly  presented,  duly  canvassed,  and  found 
to  contain  the  requisite  number  of  legal  petitioners.-  The  defendants 
answer  that  they  are  willing  to  order  the  elections  requested  when- 
ever they  have  the  right  so  to  do,  but  are  prevented  by  an  injunction 
issued  out  of  the  district  court  of  Rush  county,  on  December  29, 1885, 
in  an  action  therein  pending  between  the  state  of  Kansas,  on  the  re- 
lation of  D.  A.  Stubbs,  against  the  board  of  county  commissioners  of 
Rush  county,  and  the  limitations  embraced  in  chapter  90,  Sess.  Laws 
1870,  being  an  act  to  enable  municipal  townships  to  subscribe  for 
stock  in  any  railroad.  It  was  clearly  apparent  to  us,  upon  the  hear- 
ing of  this  case,  that  said  action  is  a  collusive  one,  and  that  the  de- 
fendants could  have  bad  the  injunction  dissolved  at  any  time  upon 
making  proper  application  therefor.  The  petition  is  very  defective, 
perhaps  fatally  so.  It  does  not  allege  when  the  election  is  to  be  held, 
in  what  portion  of  the  county,  or  in  what  townships,  nor  does  it  name 
any  railroad  company  to  whom  the  subscription  is  to  be  made.  It 
does  not  name  in  any  way  the  townships  referred  to  in  the  alterna* 
tive  writ,  nor  that  there  is  more  than  one  township,  and  its  averment 
in  that  respect  is :  "An  election  is  to  be  ordered  in  a  portion  of  the 
county  to  vote  bonds  to  a  branch  of  the  A.,  T.  &  S.  F.  R.  R.  Co." 
This  petition  was  presented  to  the  district  judge  of  Rush  county  on 
December  28,  1885,  and  without  notice  to  defendants,  or  appearance 
by  them,  he  indorsed  on  the  petition : 

"Temporary  injunction  allowed  upon  the  execution  of  abend  to  the  de- 
fendants in  the  sum  of  one  thousand  dollars,  to  be  approved  by  the  clerk  of 
the  district  court  of  Rush  county,  Kansas.  J.  C.  Strang.  Judge.'.' 

No  summons  was  issued  prior  to  the  commencement  of  this  pro- 
ceeding. Instead  of  issuing  a  summons,  and  having  the  district  clerk 
indorse  thereon  "Injunction  Allowed,"  as  required  by  the  statute,  the 
clerk  issued  the  order  of  injunction.  This  order  attempts  to  forbid 
the  commissioners  of  Rush  county  from  calling  elections  in  said  town- 
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ships  of  Garfield,  Banner,  Center,  Union,  and  Belle  Prairie,  but  is 
wholly  unauthorized  and  void,  because  it  is  not  issued  in  conformity 
with  the  petition  or  the  order  of  the  district  judge.  It  names  town- 
ships and  a  railroad  corporation  not  mentioned  in  the  petition;  and, 
further,  said  order  of  injunction,  even  if  properly  issued,  is  no  ob- 
stacle to  the  granting  of  the  elections,  because  the  statute  provides 
that  an  injunction  shall  not  operate  until  the  party  obtaining  the  same 
shall  furnish  an  undertaking,  executed  by  one  or  more  sufiicient  sure- 
ties. No  proper  injunction  undertaking  was  giv^n  prior  to  the  com- 
mencement of  this  action.  All  proceedings  bad  in  the  case  pending 
in  the  district  court  of  Rush  county  subsequent  to  January  6,  1886, 
the  date  of  the  service  of  the  alternative  writ  of  mandamus^  cannot 
prejudice  the  rights  of  plaintiff. 

The  other  objection  to  ordering  the  elections  in  the  several  town- 
ships is  also  without  any  force.  The  petition  was  presented  under 
and  in  accordance  with  the  provisions  of  an  act  of  the  legislature  of 
the  state  of  Kansas,  of  February  29,  1876,  entitled  "An  act  to  enable 
counties,  townships,  and  cities  to  aid  in  the  construction  of  railroads, 
and  to  repeal  section  8  of  chapter  39  of  the  Laws  of  1874,"  and  the 
amendments  thereto.  The  la^w  is  the  latest  expression  of  the  legis- 
lature, and  the  limitations  in  chapter  90,  Laws  1870,  cannot  apply, 
or  control  the  amount  of  bonds  to  be  voted  for  under  the  elections 
prayed  for. 

It  is  not  necessary  to  decide  whether  chapter  90,  Sess.  Laws  1870, 
has  any  operation  at  this  time,  or  whether  it  is  wholly  repealed.  It 
is  sufiBcient  for  this  case  to  say  that  the  petitions  presented  to  the  de- 
fendants comply,  in  all  respects,  with  the  provisions  of  chapter  107, 
Sess.  Laws  1876,  and  the  amendments  thereto,  and  that,  under  the 
statute,  it  is  clearly  the  duty  of  the  commissioners  of  Bush  county  to 
call  the  elections  demanded. 

Let  a  peremptory  writ  of  mandamua  issue  against  the  defendants. 

(All  the  justices  concurring.) 


(86  Kau.  99) 

In  re  Edwards. 
Piled  April  9. 1886. 

1.  Ckihtnal  Law— Trial— Failure  to  Bring  Prisoner  to  Triat/— Discharge. 
Where  a  prisoner  is  held  to  answer  for  a  criminal  offense,  and  the  district 
court  refuses  to  grant  his  application  for  discharge,  made  by  him  under  the 
terms  of  section  221  of  the  Criminal  Code,  and  instead  thereof  remands  him 
to  jail  until  bail  is  given,  the  order  of  the  court  cannot  be  reviewed  or  re- 
versed, or  the  prisoner  discharged,  by  a  proceeding  in  habeas  corpus  before 
the  supreme  court. 

3.  Same— Change  of  Venue. 

Where  an  information  was  filed  against  £.  for  the  offense  of  murder,  one 
day  prior  to  the  commencement  of  the  regular  term  of  the  district  court  for 
1885,  and  at  such  May  term  of  the  court,  against  the  objection  of  the  state  and 
the  defendant,  the  court  attempted  to  remove  the  case  for  trial  to  another 
county,  in  another  Judicial  district,  upon  the  ground  that  the  judge  was  dis- 
qualified to  preside  on  account  of  his  prejudice;  and  such  defendant  was  held 
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to  answer  on  bail  to  the  district  court  of  sach  other  county;  and  thereafter 
the  September  and  November  terms  of  the  district  court  where  the  informa- 
tion was  filed  were  held  without  the  defendant  being  tried,  and  in  December 
the  jury  were  discharged,  in  his  absence,  but  while  his  attorneys  wer*^  pres- 
ent, who  refused  to  appear  or  answer  in  any  way  for  him;  and  the  defendant 
did  not,  at  any  one  of  the  terms  of  said  court,  ask  or  announce  himself  ready 
for  trial,  but  made  application  on  the  last  day  of  the  November  term  of  the 
court  for  his  discharge,  because  he  had  not  been  brought  to  trial  within  the 
time  limited  in  section  221  of  the  Criminal  Code:  held,  that  the  court  commit- 
ted no  error  in  denying  the  motion,  as  the  state  announced  itself  ready  to  pro- 
ceed at  once  with  the  trial,  and  the  court  decided  that  th'ere  was  not  time, 
during  the  balance  of  the  term  of  court,  for  the  trial  of  the  case  upon  its  mer- 
its. 

Original  proceedings  in  habeas  corpus. 

A  petition  was  filed  in  this  court  on  February  9,  1886,  on  behalf 
of  William  T.  Edwards  for  a  writ  of  habeas  corpus,  who  is  charged 
with  murder  in  the  first  degree  in  killing  one  John  Wilson  on  Decem- 
ber 6,  1884.  The  petition,  among  other  things,  shows  that  on  Janu- 
ary 2,  1886,  the  petitioner  made  a  written  application  to  the  district 
court  of  Sumner  county,  verified  by  bis  oath,  to  be  discharged  from 
custody,  and  therein  alleged,  among  other  things,  that  the  informa- 
tion charging  him  with  the  offense  of  murder  in  the  first  degree  was 
filed  in  the  district  court  of  that  county  on  May  4,  1885,  one  day  prior 
to  the  commencement  of  the  regular  May  term  for  1885  of  that  court; 
that  said  May  term  was  finally  adjourned  on  August  17,  1885,  with- 
out the  petitioner  having  been  brought  to  trial,  and  without  his  hav- 
ing made  application  for,  or  having  consented  to,  a  continuance  of 
the  action ;  that  the  next  regular  term  of  that  court  commenced  on 
September  1,  1885,  and  was  finally  adjourned  on  October  3,  1885, 
without  the  petitioner  having  been  brought  to  trial,  and  without  his 
having  applied  for  or  consented  to  a  continuance;  that  the  next  and 
third  regular  term  of  that  court  after  the  filing  of  the  information 
commenced  on  November  3,  1885,  and  continued  for  the  transaction 
of  business  up  to  and  inclusive  of  December  12, 1885,  when  the  court 
was  adjourned  to  January  2,  1886,  (the  regular  December  term  of 
the  district  court  of  Comanche  county  having  intervened,  the  same 
commencing  on  December  15,  1885,  and  ending  during  the  same 
month,)  without  the  petitioner  having  been  brought  to  trial,  and  with- 
out his  having  applied  for  or  consented  to  any  continuance.  Said 
application  further  alleged  that  from  and  after  the  commencement  of 
the  regular  November  term  of  the  district  court  of  Sumner  county 
for  1885,  up  to  and  including  the  date  of  its  adjournment  on  Decem- 
ber 12,  1885,  the  court  had  ample  time  to  have  fully  tried  said  cause, 
and  that  the  court  actually  had  ample  time  to  have  done  so  between 
November  3,  1885,  and  December  12,  1885  as  shown  by  the  journal 
and  records  thereof. 

Upon  the  hearing  of  the  application  for  discharge,  the  court  made 
the  following  findings  of  fact : 

"That  the  state  of  Kansas,  by  its  said  attorneys,  has  on  this  day,  and  since 
the  filing  and  presentation  of  said  application  of  said  defendant  for  the  con- 
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sideration  thereof  by  the  court,  here  announced  itself  ready  to  proceed  with 
the  trial  of  said  cause  upon  its  merits;  but  the  court  further  finds  that  there 
is  not  now  time,  during  tiie  period  allowed  by  law,  for  the  trial  of  said  cause 
upon  its  merits  at  the  present  term,  owing  to  the  fact  that  this  is  the  last 
day  of  the  week,  commonly  called  Saturday,  and  that  on  the  next  ensuing 
Tuesday,  to-wit,  the  fifth  day  of  January,  A.  D.  1886.  the  district  court  of 
Harper  county,  in  the  same,  the  Nineteenth,iudicial  district,  in  the  state  of 
Kansas,  is  required  by  law  to  convene  in  regular  term;  and,  further,  that  the 
regular  panel  of  the  jury  for  this  term  of  this  court  were  each  and  all,  on  the 
twelfth  day  of  December,  A.  D.  1885,  excused  and  discharged  (but  without 
the  consent  or  objection  of  said  defendant,  he  not  being  present,  either  in 
pei*son  or  by  attorney,  but  then  being  on  bail  to  appear  before  the  district 
court  of  Cowley  county,  Kansas,  on  the  first  day  of  the  regular  December, 
A.  D.  1885,  term  thereof,  to  answer  the  charge  contained  in  and  by  the  in- 
formation tiled  in  this  action  against  him,  which  had  prior  thereto,  and  over 
and  against  the  protest  and  objections  of  said  defendant,  been  erroneously, 
by  this  court,  of  its  own  motion,  attempted  to  Ije  transferred  to  said  last- 
named  court  for  trial)  from  further  attendance  upon  this  court  for  this  term ; 
and  owing  to  the  further  fact  that  no  witnesses  have  been  subpoenaed  on  be- 
half of  the  state  to  appear  and  testify  at  this  term  in  this  cause;  and  the  court 
further  finds  that  on  the  twelfth  day  of  December,  1885,  at  the  present  term 
of  this  court,  the  state  of  Kansas,  by  its  attorney,  John  A.  Murray,  county 
attorney  of  said  Sumner  county,  filed  its  motion  to  have  the  order  of  this 
court  changing,  or  attempting  to  change,  the  venue  for  the  trial  of  this  ac- 
tion to  the  district  court  of  Cowley  county,  in  the  Thirteenth  judicial  district, 
in  the  state  of  Kansas,  vacated  and  set  aside,  to  the  end  that  said  cause  might 
be  remanded  to  this  court  for  trial,  in  accordance  with  the  law  of  the  land; 
and  that  pending  the  hearing  of  said  motion,  the  defendant  not  being  per- 
sonally present  in  court,  the  attorneys  who  had  theretofore  appeared  for  said 
defendant,  and  who  now  appear  for  him  in  this  court,  Messrs.  Herrrick, 
George  &  King  and  McDonald  &  Parker,  each  and  all  being  personally  pres- 
ent, were,  each  and  all,  specifically  interrogated  touching  the  matter,  by  the 
court,  and  said  attorneys,  eac^  and  all,  answered  that  they  did  not,  nor 
either  or  any  of  them,  then  appear  in  this  court  for  or  on  behalf  of  said  de- 
fendant for  any  purpose  whatsoever." 

Thereon  the  court  found  that  the  petitioner  was  not  legally  entitled 
to  be  discharged  as  by  him  demanded.  The  court  further  ordered 
the  case  to  be  continued  for  trial  at  the  next  regular  term  of  court, 
and  that  the  petitioner  be  required  to  enter  into  bail  in  the  sum  of 
$7,000  for  his  appearance  at  said  term  of  the  district  court  to  an- 
swer the  charge  alleged  against  him.  Thereupon  the  petitioner  ob* 
jected  and  excepted.  On  March  3, 1886,  the  sheriflF  of  Sumner  county 
made  return  to  the  writ  of  habeas  corpus  issued  that  be  restrained 
the  petitioner  of  his  liberty,  and  retained  him  in  custody,  by  virtue 
of  a  warrant  issued  out  of  the  district  court  of  Sumner  county  upon 
the  information  filed  in  that  court  on  May  4,  1885,  charging  the 
petitioner  with  murder  in  the  first  degree. 

W.  A.  McDonald  and  George  d  King,  for  petitioner. 

John  A,  Murray,  for  respondent. 

HoBTON,  G.  J.  The  petitioner  claims  that  he  is  entitled  to  his  dis- 
charge under  the  provisions  of  section  221  of  the  Criminal  Code, 
which  reads: 
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"If  any  person,  under  indictment  or  information  for  any  offense,  and  held 
to  answer  on  bail,  shall  not  be  brought  to  trial  before  the  end  of  the  third 
term  of  the  court  in  which  the  cause  is  pending  which  shall  be  held  after 
such  indictment  found  or  information  filed,  he  shall  be  entitled  to  be  dis- 
charged, so  far  as  relates  to  such  offense,  unless  the  delay  happen  on  his  ap- 
plication, or  be  occasioned  by  the  want  of  time  to  try  such  cause  at  such  third 
term." 

We  do  not  think  the  proceeding  by  habeas  corpus  the  proper  rem- 
edy in  thiS  case.  The  petitioner  alleges  that  the  district  court  re- 
fused his  application  to  be  discharged  under  the  provisions  of  section 
221  of  the  Criminal  Code,  and  remanded  him  to  casfcody  until  he 
should  give  bail,  and  continued  the  cause  for  trial.  The  order  of  the 
district. court,  until  reversed,  is  valid  and  sufiScient  authority  for  the 
retention  of  the  petitioner  in  custody.  We  cannot,  in  a  proceeding 
of  this  character,  review  or  reverse  an  order  or  judgment  of  the  dis- 
trict court,  having  jurisdiction,  when  such  order  is  neither  void,  nor 
in  excess  of  its  authority.  Section  671,  Civil  Code;  Ex  parte  McGe- 
han,  22  Ohio  St.  442.  The  statutes  construed  in  the  cases  of  Brooks 
V.  People,  88  111.  327,  and  In  re  Garvey,  4  Pac.  Rep.  758,  do  not  pro- 
vide for  any  discharge  of  the  offense,  but  operate  merely  to  set  the 
prisoner  at  liberty.  In  this  state,  the  statute  provides  for  the  abso- 
lute discharge  of  the  prisoner  from  the  ofifense,  and  therefore  Illinois 
and  Colorado  decisions  are  not  applicable.  In  the  case  of  In  re  Dill, 
32  Kan.  668,  S.  C.  5  Pac.  Rep.  39,  the  petitioner  was  guilty  of  no  of- 
fense, and  the  judgment  rendered  against  him  was  void.  In  that  case 
he  was  released  from  imprisonment  upon  that  ground.  But,  waiving 
the  irregularity  of  this  proceeding,  we  think  the  ruling  of  the  district 
court  was  correct.  The  information  was  filed  against  the  petitioner 
one  day  prior  to  the  commencement  of  the  May  term  of  the  district 
court  of  Sumner  county  for  1885.  At  the  May  term,  against  the  ob- 
jection of  the  state  and  the  petitioner,  the  court  attempted  to  remove 
the  case  for  trial  to  Cowley  county,  in  another  judicial  district,  upon 
the  ground  that  the  judge  was  disqualified  to  preside  at  the  trial  on 
account  of  his  prejudice.  This  order  was  vacated,  upon  the  motion 
of  the  county  attorney  of  Sumner  county,  on  December  12, 1886:  The 
regular  terms  of  the  district  court  of  Sumner  county  for  1885  were 
held  as  follows:  The  first  Tuesdays  of  May,  September,  and  Novem- 
ber. On  account  of  the  intervention  of  the  district  court  of  Comanche 
county,  the  November  term  of  the  district  court  of  Sumner  county 
was  adjourned  from  December  12, 1885,  to  January  2, 1886,  at  which 
time  the  application  for  the  discharge  of  this  petitioner  was  presented. 
After  the  presentation  of  such  application,  the  state  announced  itself 
ready  to  proceed  at  once  with  the  trial.  The  court,  however,  in  its 
findings  of  fact,  states  that  there  was  not  time  during  the  period  al- 
lowed by  law  for  the  holding  of  the  November  term  of  court  for  the 
trial  of  the  case  upon  its  merits.  The  state  was  not  responsible  for 
the  discharge  of  the  jury  or  the  adjournment  of  the  court  on  Decem- 
ber 12,  1885,  and  we  must  assume  that  when  it  announced  itself 
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ready  for  trial  on  January  2d,  whether  any  witnesses  had  been  sub- 
poenaed or  not  in  behalf  of  the  state,  it  was  capable  of  producing 
them,  if  allowed  so  to  do.  The  statute  expressly  provides  that  if  the 
delay  to  bring  a  prisoner  to  trial  be  occasioned  by  the  want  of  time 
to  try  his  cause,  the  court  is  not  bound  to  discharge  him.  See,  also, 
section  222,  Crim.  Code.  In  several  states,  as  above  referred  to,  sim- 
ilar statutes  to  ours  operate  merely  to  set  the  prisoner  at  liberty;  but 
our  statute  provides,  in  effect,  an  acquittal,  if  the  defendant  is  not 
brought  to  trial  within  the  time  therein  prescribed.  Therefc  ^  there 
is  good  reason  for  holding  that  a  prisoner  ought  not  to  be  entitled  to 
his  discharge  unless  he  brings  himself  within  the  spirit  of  the  stat- 
ute. The  section  quoted  was  designed  to  shield  the  innocent  from 
oppression,  but  not  to  enable  the  guilty  to  escape.  Stewart  v.  State, 
13  Ark.  720. 

In  Clark  v.  Com.,  29  Pa.  St.  129,  it  was  decided,  concerning  a  similar 
statute,  that  "it  was  made  to  restrain  the  malice  and  oppression  of 
prosecutors,  and  to  relieve  wrongful  imprisonment ;  not  to  embarrass 
the  administration  of  criminal  law;  not  to  relieve  righteous  imprison- 
ment, and  to  defeat  public  justice." 

In  Stewart  y.  State,  supra,  the  court  construed  a  similar  statute 
to  mean  that  the  prisoner  was  entitled  to  his  discharge  only  where 
the  delay  of  the  state  in  bringing  him  to  trial  was  for  want  of  evi- 
dence, and  that,  within  the  spirit  of  the  law,  the  prisoner,  to  be  en- 
titled to  his  discharge  for  want  of  prosecution,  must  place  himself 
on  the  record  in  the  attitude  of  demanding  a  trial,  or  at  least  of  re- . 
sisting  postponement. 

On  December  12,  1885,  when  the  jury  were  discharged,  the  peti- 
tioner was  not  present,  being  on  bail  to  appear  before  the  district 
court  of  Cowley  county,  but  his  attorneys  were  all  in  the  court,  and 
when  specifically  interrogated  concerning  the  case  by  the  court,  refused 
to  appear  or  answer  in  any  way  for  their  client.  During  the  several 
terms  of  the  district  court  of  Sumner  county,  held  since  the  filing  of 
the  information,  the  petitioner  has  not  announced  himself  ready  for 
trial  at  any  of  the  terms  thereof.  He  has  not  seemed  anxious  for 
any  hearing  of  the  case  against  him  upon  its  merits,  but  has  only 
desired  a  discharge  without  any  trial. 

The  petitioner  will  be  remanded. 

(All  the  justices  concurring.) 
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(36  Kan.  105)  . , 

State  v,  Edwards. 
Filed  April  9, 1886. 

1.  Criminal  Law— Appeal— When  Taken. 

An  appeal  in  a  criminal  action  can  be  taken  by  a  defendant  only  after  Judg- 
ment, and  an  intermediate  order  of  which  he  complains  can  be  reviewed 
only  on  such  an  appeal.  Gumminga  y.  State,  4  Ean.  225;  8ta;U  v.  Freeland,  16 
Kan.  9. 

2.  Same— Order  Refusing  Discharge,  not  Appealable. 

An  appeal  will  not  lie  from  an  order  of  the  district  court  refusing  an  appli- 
cation of  a  defendant  charged  with  a  criminal  offense  for  his  discharge  under 
the  provisions  of  section  22 1  of  the  Criminal  Code,  where  the  court  remands 
the  defendant  into  custody  until  he  gives  bail,  and  continues  the  case  against 
him  for  trial  at  the  next  regular  term.    State  v.  Homeman,  16  Ean.  452. 

Appeal  from  Sumner  county. 

S.  B.  Bradford,  Atty.  Gen.,  and  John  A.  Murrayj  for  appellee. 

McDonald  dt  Parker  and  George  d  King,  for  appellant. 

HoRTONy  C.  J.  The  complaint  in  ibis  case  is  that  the  district  court 
erred  in  refusing  to  discharge  the  defendant  under  the  provisions  of 
section  221  of  the  Criminal  Code.  Instead  of  granting  tbe  applica- 
tion made,  the  court  remanded  the  defendant  to  custody  until  he 
should  give  bail,  and  ordered  tbe  case  to  be  continued  for  trial  at  the 
next  regular  term.  Therefore  the  cause  is  still  pending.  A  defend- 
ant in  a  criminal  case  can  only  appeal  after  judgment  against  him, — 
that  is,  after  final  judgment, — and  intermediate  orders  can  be  re- 
viewed only  on  such  an  appeal.  The  order  refusing  a  discharge  is 
not  a  final  judgment.  The  appeal  is  premature,  and  must  be  dis- 
missed. Sections  281,  282,  Crim.  Code;  Cummings  v.  State,  4c 
Kan.  225;  State  v.  Freeland,  16  Kan.  9;  State  v.  Horweman,  Id.  452. 
If  we  were  to  pass,  however,  upon  the  merits  of  the  case,  under  the 
authority  of  In  re  Edwards^  ante,  539,  the  order  of  the  district  court 
would  have  to  be  affirmed. 

(All  the  justices  concurring.) 


(35  Kan.  202) 

Hazeltine  v.  Edomand. 
Filed  April  9, 1886. 

1.  NEGLiaENCE— Water  Dropping  prom  Eaves  on  Adjoottng  Propertt. 

Where  two  buildings  are  situated  near  each  other  upon  lots  adiacent,  and 
the  eaves  of  one  come  within  a  few  inches  of  the  sioe  or  wall  oi  the  other, 
and  the  owner  of  such  building  has  no  eaves-trough*  gutter,  or  other  con- 
ductor for  carrying  off  the  rain  or  water  falling  upon  his  building.  TiMy  that 
an  action  will  lie  against  him  for  any  damage  to  the  adjoining  buildin|f,  or  its 
contents,  caused  hy  the  water  falling  on  the  roof,  and  discharged  against  the 
wall  of  such  adjoining  building,  on  account  of  the  absence  of  the  proper  eaves- 
trough,  gutter,  or  other  conductor  to  carry  off  such  water. 

2.  Same— Duty  op  Owner  op  Building. 

Where  the  defendant,  who  is  the  owner  of  a  building,  has  no  eaves-trough. 
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gutter,  or  other  conductor  to  preyent  the  water  falling  and  gathering  on  his 
roof  from  being  discharged  and  thrown  against  and  upon  the  wall  of  an  ad- 
joining building,  and  the  plaintiff,  as  the  owner  of  such  adjoining  building, 
brings  an  action  against  the  defendant  to  recover  damages  for  permitting  the 
water  falling  on  the  roof  of  defendant's  building  to  be  discharged  against  ahd 
upon  the  wall  of  his  building;  and  there  is  no  evidence  tending  to  show  that 
the  injuries  complained  of  resulted  from  extraordinary  or  accidental  circum- 
stances; and  no  evidence  tending  to  show  that  the  defendant  had  any  ri^ht, 
by  grant,  permission,  or  prescription,  to  allow  the  rain  falling  upon  his  build- 
ing to  be  discharged  from  the  eaves  thereof  upon  the  adjoining  building:  held, 
that  the  following  portions  of  the  charge  given  to  the  jury  are  misleading, 
and,  in  a  very  close  case,  sufficient  ground  for  reversing  the  judgment  ren- 
dered against  the  plaintiff,  namelv:  **The  defendant  is  liable  for  all  the  con- 
sequences resulting  from  such  defects  or  acts,  unless  the  same  resulted  from 
extraordinary  or  accidental  circumstances;"  and  "a  party  has  no  right  to  make 
any  erections  on  his  premises,  and  allow  them  to  remain,  so  near  another's 
land  that  the  rain  falling  thereon  is  discharged  from  the  eaves  upon  adjoining 
buildings  or  land,  except  upon  or  by  express  grant  or  permission,  or  else  by 
prescription  for  such  length  of  time  as  furnishes  a  presumption  of  a  grant  so 
to  do,  which  is  usually  for  a  term  of  years,— twenty  years  or  more  for  prescrip- 
tion,— but  if  by  permission  or  grant,  no  particular  length  of  time  is  required. 

Error  from  Cherokee  county. 

On  June  27,  1882,  D.  P.  Hazeltine  commenced  bis  action  against 
Daniel  H.  Edgmand  to  recover  damages  from  the  defendant  for  per- 
mitting the  water  falling  on  the  roof  of  his  (defendant's)  building  to 
be  discharged  against  and  upon  the  wall  and  bailding  of  plaintiff, 
and  to  obtain  a  restraining  order  preventing  the  defendant  from  con< 
tinning  the  nuisance.  At  the  commencement  of  the  action  the  pro- 
bate  judge  of  Cherokee  county  granted  a  temporary  injunction,  as 
prayed  for  in  the  petition,  and  fixed  the  amount  of  the  undertaking 
at  $200.  On  November  29,  1882,  the  defendant  filed  his  answer, 
consisting  of  a  general  denial  only.  Trial  had  at  the  October  term 
of  court  for  1883,  before  a  jury.  The  court,  Chandler,  J.,  presiding, 
instructed  the  jury  as  follows: 

"The  petition  in  this  case  has  been  read  to  you,  and,  in  substance,  so  far 
as  is  necessary  for  your  consideration,  it  states:  That  on  the  sixteenth  day 
of  May,  1881,  and  for  a  long  time  prior  thereto,  and  at  the  time  of  tiling  the 
petition,  the  plaintiff  and  the  owner  in  fee-simple  of  the  following  described 
real  estate,  to-wit,  seven  (7)  feet  off  the  east  side  of  lot  number  fourteen, 
(14.)  and  twenty-live  (25)  feet  off  the  west  side  of  lot  number  fifteen,  (15,) 
in  block  number  sixteen,  (16,)  in  the  city  of  Columbus,  Cherokee  county,  and 
the  buildings  and  improvements  thereon;  and  that  at  said  date  the  plaintiff 
had  erected  on  the  premises  a  one-story  business  house,  the  east  wall  of  which 
was  wholly  built  upon  the  premises  of  plaintiff,  and  that  the  east  or  outside 
line  of  said  wall  was  about  one  inch  west  of  the  east  line  of  said  premises, 
above  described,  leaving  about  one  inch  on  the  east  side  of  said  premises  un- 
occupied; that  said  east  wall  of  said  building  is  of  the  length  of  one  hundred 
and  twenty  (120)  feet,  in  height  twenty-one  (21)  feet,  and  in  thickness  two 
(2)  feet,  and  constructed  of  stone  and  mortar;  and  that  said  plaintiff,  since 
the  first  day  of  August,  A.  D.  1881,  has  used  and  occupied  said  building  for 
a  hardware  store;  and  that  on  the  sixteenth  day  of  May,  1881,  the  said  de- 
fendant, Daniel  H.  Edgmand,  became  the  owner  in  fee  of  the  following  de- 
scribed premises:  one  (1)  foot  off  the  east  side  of  lot  number  fifteen,  (15,)  and 
nineteen  (19)  feet  off  the  west  side  of  lot  number  sixteen,  (16,)  all  in  block 
number  sixteen,  (16,)  in  the  city  of  Columbus,  in  Cherokee  county,  and  the 
buildings  and  improvements  thereon.  That  there  Wiis  at  that  date,  and  still 
v.lOp.lio.7— 35 
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remained  at  the  time  of  filing  the  petition,  erected  on  said  premises,  a  large 
two-story  frame  building,  the  west  side  of  which  is  built  near  to  or  upon  the 
west  line  of  said  premises  last  above  described,  and  adjoining  the  premises 
of  the  plaintiff  above  described  on  the  east  side;  and  that  the  roof  on  the 
west  side  of  said  building  of  the  defendant  is  constructed  so  near  to  the  divis- 
ion line  between  the  premises  of  the  plaintiff  and  the  defendant  that  the 
waler  falling  upon  or  accumulating  upon  the  west  side  of  the  roof  of  the  de- 
fendant's building  is  permitted  by  said  defendant  to  be  carried  by  said  roof 
and  deposited  in  and  upon  the  said  east  wall  of  said  building  of  the  plaintiff, 
whereby  he,  the  said  plaintiff,  has  been  greatly  damaged;  that  the  water  so 
as  aforesaid  permitted  by  the  defendant  to  be  carried  and  deposited  upon  and 
against  the  siiid  wall  of  the  said  building  of  plaintiff  has  permeated  said  wall, 
and  soaked  through  the  same  to  the  inside  of  the  said  building,  wetting, 
staining,  and  softening  the  mortar  and  plastering  in  and  upon  said  wall,  and 
thereby  loosening  the  stones  in  said  wall,  rendering  the  same  weak  and  in- 
secure, and  liable  to  fall,  and  staining,  rusting,  and  moulding  and  dampen- 
ing the  goods,  wares,  and  merchandise  of  the  plaintiff  placed  on  the  shelves 
against  said  east  wall,  to  the  nuisance  of  the  plaintiff,  and  to  his  great  and 
irreparable  damage  and  injury;  that  said  defendant,  since  the  sixteenth  day 
of  May,  A.  D.  1881,  has,  by  himself  and  his  tenants,  occupied  said  premises 
so  as  aforesaid  owned  by  him,  and  that  from  said  date  said  defendant,  to  the 
time  of  the  filing  of  said  petition,  well  knew,  and  was  fully  informed,  of  the 
fact  that  the  water  escaping  from  his  said  roof  was  carried  and  deposited  upon 
and  against  said  wall  of  the  plaintiff's  building,  to  the  plaintiff's  great  damage 
and  injury,  and  was  a  nuisance  to  the  plaintiff;  and  that  the  defendant,  al- 
though often  requested  by  the  plaintiff  to  make  such  repairs  to  his  said  build- 
ing, and  provide  said  building  with  the  necessary  gutters  and  pipes  to  prevent 
the  water  escaping  from  said  roof  from  being  carried  and  deposited  against  and 
upon  the  wall  of  plaintiff's  building,  and  thereby  doing  plaintiff  great  and  ir- 
reparable injury  and  damage,  yet  the  defendant  wholly  neglected  and  refused 
to  make  such  repairs;  and  that  the  deposit  of  water  upon  and  against  the  said 
wall  of  plaintiff  from  the  roof  of  the  defendant's  building,  with  the  knowl- 
edge and  consent  of  the  defendant,  is  a  nuisance  to  the  plaintiff,  by  re^ison  of 
which  he  has  sustained  great  damage  and  injury  in  the  past,  in  the  sum  of 
one  thousand  (81,000)  dollars,  and  its  continuance  will  occasion  the  plaintiff 
great  and  irreparable  injury. 

"To  the  averments  of  the  petition,  which  are,  in  substance,  as  I  have  di- 
rected your  attention,  the  defendant  files  an  answer  putting  in  issue  the  aver- 
ments of  said  petition;  and  so  putting  them  in  issue,  the  affirmative  of  this 
case  rests  with  the  plaintiff,  and  the  burden  of  the  proof  rests  upon  him,  and 
he  must  satisfy  you  by  a  preponderance  of  evidence  in  this  case  of  the  cor- 
rectness of  all  the  material  averments  of  his  petition,  and  that  he  has  sus- 
tained damages  in  whole  or  in  part  as  he  has  therein  averred. 

"By  a  'preponderance  of  evidence,'  I  mean  that  evidence  which  the  court 
has  permitted  to  go  to  you  in  the  shape  of  facts,  acts,  circumstances,  and  di- 
rect evidence  surrounding  this  case,  as  you  have  heard  it,  and  then  from  the 
witness  in  this  case,  which  you  accept  under  the  rules  herein  given  you,  as 
outweighing  or  overbalancing  the  evidence  of  the  defendant,  and  as  sus- 
taining the  averments  set  out  in  the  plaintiff's  petition. 

"Preponderance  of  the  evidence  is  not  necessarily  established  by  the  greater 
number  of  witnesses  who  have  testified  in  this  case;  it  may,  or  may  not,  as 
you  sliall  find  the  facts  to  be  (if  at  all)  under  the  rules  herein  given  you :  but 
it  is  that  evidence,  whether  it  comes  from  ona  witness,  or  any  number  of  wit- 
nesses,  or  from  facts,  acts,  circumstances,  or  all,  developed  on  the  trial  of  the 
caase.  which  you  accept  as  outweighing  or  overcoming  that  of  the  defendant 
(if  at  all)  as  sustaining  the  averments  of  the  plaintiff's  petition. 

"There  are,  however,  no  degrees  of  preponderance.    It  may  be  slight  or 
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great,  (if  at  all.)  It  is  enough  if  it  preponderates  slightly,  or  in  any  higher 
degree  of  comparison ;  but  it  must  preponderate  in  favor  of  the  plaintiff  be- 
fore he  can  sustain  this  action. 

"If  the  plaintiff  has  offered  evidence  which  tends  to  sustain  the  averments 
of  his  petition,  and  the  defendant  has  offered  evidence  of  a  like  character  and 
weight,  so  tliat,  when  weighed  by  you  as  jurors  under  the  rules  herein  given 
you,  one  balanced  the  other,  or  that  of  the  defendant  outweighs  that  of  the 
plaintiff,  then  the  evidence  would  not  preponderate  in  favor  of  the  plaintiff, 
and  your  verdict  must  be  for  the  defendant. 

'*It  is  admitted  on  this  trial  that  at  the  time  of  the  commencement  of  this 
action,  and  prior  thereto,  the  plaintiff  was  th6  owner  of  the  premises  de- 
scribed in  Ills  petition  as  his.  It  is  admitted,  also,  on  this  trial,  that  the  de- 
fendant, on  the  sixteenth  day  of  May,  1881 ,  became  the  possessor  and  owner 
of  the  premises  which  it  is  claimed  he  owns,  as  averred  in  the  petition,  and 
that  he  Wiis  the  owner  of  the  premises  on  the  sixteenth  day  of  May,  1881, 
and  now  is  the  owner  thereof;  and  plaintiff,  for  the  purpose  of  establisiiing 
the  averments  of  the  petition,  has  given  evidence  for  the  purpose  of  sliowing 
that  some  time  in  August,  1882,  and  my  recollection  is  about  tlie  tenth  day 
of  August,  he  tool^  possession  of  the  store  building,  which  he  claims  he  is  the 
owner  of,  and  from  that  time  up  to  the  time  of  the  commencement  of  this 
action,  and  to  the  present  time,  he  has  been  occupying  the  same  as  a  hard- 
ware store;  and  tliat  on  the  east  wall  thereof  he  has  goods  of  the  character 
described  to  you,  consisting  of  augurs,  scissors,  knives,  forks,  spoons,  and 
other  property,  the  character  of  which  you  will  probably  recollect;  and  that 
during  a  portion  of  that  time,  and  in  the  months  of  February  and  March 
and  April,  (and  you  are  to  determine  that  from  the  evidence,  whether  my 
recollection  is  correct  or  not,)  the  defendant  allowed  water,  which  descended 
in  the  shape  of  rain,  to  escape  from  the  roof  off  the  west  side  of  his  building, 
and  allowed  it  to  flow  against  and  strike  against  the  east  side  of  his  (plain- 
tiff's) building,  to  his  damage,  on  accx)ant  of  the  water  damaging  the  build- 
ing and  injuring  the  goods  in  question. 

"The  court  says  to  you  that  a  person  has  the  right  to  do  any  act  upon  his 
own  property  or  land,  or  make  such  erections  thereon,  or  have  buildings 
thereon,  which  did  not  violate  the  rights  of  his  neighbor  or  his  property; 
and  to  this  extent  he  has  full  control  over  his  premises  in  the  erection  or 
maintaining  of  his  buildings  already  erected.  He  has  no  right  to  make  any 
erections  thereon,  and  allow  them  to  remain  so  near  another's  land  that  the 
rain  falling  thereon  is  discharged  from  the  eaves  upon  adjoining  buildings  or 
land,  except  upon  or  by  express  grant  or  permission,  or  else  by  prescription 
for  such  a  length  of  time  as  furnishes  a  presumption  of  a  grant  so  to  do,  which 
is  usually  for  a  term  of  years, — twenty  (20)  or  more  for  prescription, — but  if 
by  permission  or  grant,  no  particular  length  of  time  is  required. 

"In  this  case  the  defendant  has  a  right  to  keep  and  maintain  the  building 
on  or  near  the  line  of  his  lot  so  long  as  he  keeps  the  same  in  the  condition 
that  it  does  not  injure  the  plaintiff  by  the  water  or  rain  falling  from  the  roof 
thereof  on  the  plaintiff's  premises,  for  which  he  avers  damages  in  his  peti- 
tion in  this  action. 

"And  if  it  is  so  kept  and  maintained,  then  the  defenciant  should  not  be 
held  answerable  in  this  action  in  damages  to  the  plaintiff.  If  he  does  make 
such  use  of  his  property  negligently  as  to  damage  his  neighbor,  he  doe^  so  at 
his  peril,  and  he  is  liable  for  injuries  naturally  resulting  from  his  act. 

"While  buildings  are  necessary  for  business  and  the  habitation  of  man,  and 
essential  for  all  affairs  and  uses  in  business,  yet  the  owners  of  them  are  called 
upon  to  exercise  the  highest  degree  of  care  to  prevent  their  becoming  a  nui- 
sance to  others;  and  it  is  the  duty  of  the  owner  and  occupier  of  a  building  on 
a  division  line  to  keep  gutters  or  other  appliances  for  the  discharge  of  water 
from  the  roof  of  his  building  in  proper  repair  and  condition  to  carry  off  water 
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tliat  collects  thereon,  and  he  is  l)ound  to  have  them  of  sufficient  capacity  to 
carry  off  the  water  that  may  fall  In  storms  likely  to  occur. 

"And  if,  in  this  case,  the  defendant, — and  whether  he  did  or  not  is  for  you 
to  determine, — from  any  cause  that  could  have  been  prevented,  and  by  the 
exercise  of  ordinary  care,  failed  to  carry  the  water  fronl  his  roof,  whereby  the 
building  or  property  of  the  plaintiff  is  damaged,  as  alleged  in  the  petition, 
the  defendant  is  liable  for  all  the  consequences  resulting  from  such  defects  or 
acts,  unless  the  same  resulted  from  extraordinary  or  accidental  circum- 
stances. 

"If  you  should  find  from  the  evidence  in  this  case  that  these  buildings  are 
located  and  situated  in  the  manner  concerning  which  evidence  has  been  given 
you,  and  on  account  of  rains  falling  upon  the  property  of  defendant  the  water 
was  thrown  against  the  building  of  pl^untiff  in  this  action,  and  it  damaged 
his  goods  in  the  manner  claimed  by  him,  then  the  defendant  is  answerable 
for  all  the  injury  resulting  from  the  rain  which  fell  on  the  building  in  that 
manner,  for  the  reason  the  plaintiff  had  the  right  to  occupy  his  premises  free 
and  uninterrupted,  and  the  defendant  did  not  have  the  right  to  use  his  prem- 
ises to  the  injury  of  the  plaintiff  under  such  circumstances. 

"(5)  Evidence  has  been  offered  on  the  part  of  the  defendant  for  the  pur- 
pose of  showing  that  his  building  stands  at  one  end  several  inches  from  the 
building  of  the  plaintiff,  and  at  another  end  about  eighteen  (18)  inches  or 
more;  and  that  the  building  which  the  defendant  owned  leaned  to  the  east, 
and  on  account  of  its  leaning  the  water  falling  from  his  roof  on  the  eaves 
thereof  could  not  strike  or  injure  the  plaintiff's  building  or  property  in  the 
manner  claimed  by  him ;  but  that  the  water  which  fell  from  his  (defendant's) 
roof  fell  against  his  own  building,  and  upon  his  own  property,  and  not  upon 
or  against  that  of  the  plaintiff. 

"(6)  If  you  should  dnd  the  water  fell  on  his  own  ground  or  building,  and 
did  not  injure  that  of  the  phiintiff,  then,  of  course,  the  plaintiff  could  not  re- 
cover in  this  action  under  such  circumstances,  and  it  is  for  you  to  determine 
what  the  fact  is  in  this  particular,  as  in  all  particulars. 

"Evidence  has  also  been  introduced  by  the  defendant  for  the  purpose  of 
showing  the  character  of  the  weather,  concerning  which  evidence  has  been 
given,  and  during  the  time  for  which  the  plaintiff  claims  damages;  that  a 
wall  of  this  character  would  absorb  dampness  and  wet  naturally,  from  natural 
causes,  and  that  the  damage  complained  of  by  the  plaintiff  resulted  from  that 
cause. 

"If  you  should  find  that  to  be  the  fact  in  this  case,  then  the  plaintiff  cannot 
recover  in  this  action;  for  no  man  can  be  made  liable  for  injuries  resulting 
purely  from  natural  causes, — that  is,  he  would  not  be  liable  for  the  act  of 
God;  that  is,  natural  causes,  which  happen  from  natunil  laws  or  natural 
events  or  course  of  things, — and  he  should  not  be  held  to  answer  because  it 
rained,  or  because  of  protracted  rain,  if  the  damage  complained  of  was  not 
the  act  of  the  defendant  in  this  action,  and  he  did  not  contribute  thereto. 

"The  principal  facts  and  questions  for  you  to  determine  are:  (1)  Did  the 
water  escape  from  the  roof  of  the  defendant's  building,  and  damage  the  prop- 
erty of  the  plaintiff  in  this  action,  as  claimed  by  him,  in  whole  or  in  part? 
(2)  Did  it  escape  from  the  roof  of  the  defendant  in  the  manner  claimed  by 
plaintiff?  (8)  Did  it  damage  him  (the  plaintiff)  in  the  manner  complained 
of  by  him?  (4)  Did  the  water  in  falling  from  the  roof  of  the  defendant's 
building  fall  naturally  against  the  building  of  the  defendant,  or  upon  his 
ground? 

"And,  in  addition  to  that,  the  further  question  arises:  What  damage,  if 
any,  has  the  plaintiff  sustained  in  this  action,  if  you  should  find  water  had 
flowed  against  his  building  as  claimed  by  the  plaintiff? 

"The  rule  and  measure  of  damage  would  be,  if  you  find  for  the  plaintiff, 
whatever  necessarily  and  directly  resilted  from  the  escape  of  water  in  tl?e 
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luanuer  claimed  by  pliiintiff,  as  shown  by  the  evidence,  or  the  direct  result  of 
that  flow,  as  shown  by  the  evidence  in  the  action,  which  the  plaintiff  has 
sustained,  if  any,  unless  you  should  find  the  plaintiff,  by  his  own  negligent 
act,  permittea  the  property  on  the  shelves,  concerning  which  he  has  given  evi- 
dence, with  a  knowledge  of  the  water  flowing,  to  remain  there  and  become 
injured,  with  a  full  knowledge  of  tlie  water  flowing  as  claimed  by  him. 

**  While  the  defendant  in  this  action  would  not  be  permitted  to  injure  or 
damage  the  property  of  the  plaintiff,  yet,  if  the  plaintiff  knowingly  and  will- 
fully 'illowed  his  property  to  remain  against  the  wall  and  become  injured,  he 
cannot  complain  of  the  damage  to  such  property,  (if  any,)  for  the  reason  it 
was  his  duty  to  exercise  ordinary  care  and  diligence  in  the  protection  of  his 
property  under  such  circumstances. 

"If  you  should  find  that  water  did  flow  from  the  roof  of  defendant's  build- 
ing against  the  property  or  the  building  of  the  plaintiff,  then  the  law  pre- 
sumes nominal  damages  resulted  on  account  thereof;  and  although  you  may 
find  he  sustained  no  actual  damages,  yet  he  would  be  entitled  to  what  is 
known  in  the  law  as  'nominal  damages'  for  the  act,  providing  it  flowed 
against  the  building  in  the  manner  claimed  by  the  plaintiff,  by  the  wrongful 
or  negligent  act  of  the  defendant. 

"If  you  should  find  the  fact  to  be,  as  claimed  by  the  defendant,  that  the 
water  fell  upon  his  own  premises,  then  there  would  be  no  damages  resulting 
to  the  plaintiff  in  this  action. 

"Concerning  the  question  of  damages,  the  only  evidence  which  has  been 
offered  in  tliis  trial  is  the  evidence  of  the  plaintiff  himself,  and  he  has  given  ' 
you  his  version  of  the  amount  of  damages  which  he  claims  to  have  sustained 
in  this  action,  and  you  will  ascertain  the  damages,  if  any,  from  the  evidence 
in  this  case. 

"Under  the  laws  of  our  state,  parties  to  a  civil  action  are  made  competent 
witnesses  to  testify  in  their  own  behalf,  and,  as  such,  the  plaintiff  and  de- 
fendant have  been  upon  the  stand,  and  given  their  evidence  relative  to  the 
injury  complained  of.  The  fact  that  they  are  parties  to  a  suit  should  in  no 
way  militate  against  them  in  their  evidence,  or  their  credibility  as  witnesses, 
— that  is,  that  I'act  alone;  but  the  fact  that  they  are  parties,  and  the  interest 
which  they  may  have  in  your  verdict,  you  may  take  into  consideration  for 
the  purpose  of  determining  the  question  as  to  whether  or  not  they  would  al- 
low the  evidence  which  they  have  given  to  be  warped,  or  whether  they  would 
undertake  to  give  evidence  untruthfully,  or  misconstrue,  or  incorrectly  give, 
the  evidence  which  they  have  narrated  upon  the  stand.  It  is  for  you  to  de- 
termine whether  that  is  the  case  or  not*,  and  in  such  evidence  they  are  to  be 
governed  by  the  same  rule  as  other  witnesses,  to  which  I  shall  presently  call 
your  attention. 

"I  say  to  you  that  the  evidence  of  the  witness  C.  E.  Foster  shall  not  be 
considered  by  you  in  determining  the  question  whether  or  not  the  water  from 
the  roof  of  the  defendant  injured  the  plaintiff's  property,  as  claimed  by  him, 
for  the  reason  that,  in  the  case  which  Mr.  Foster  gave,  the  wooden  building 
butted  up  against  the  wall. 

"Gentlemen  of  the  jury,  you  are  the  exclusive  judges  of  the  facts  established 
by  the  evidence  in  this  case,  the  credibility  of  the  witnesses,  and  the  weight 
whic^  you  will  give  to  the  evidence  of  each  of  them. 

"It  is  your  right  to  determine  from  the  appearance  of  the  witnesses  on  the 
stand,  their  manner  of  testifying,  their  apparent  candor  and  fairness,  their 
apparent  intelligence  or  lack  thereof,  their  interest  in  the  prosecution  or  de- 
fense in  this  action,  the  relation  they  bear  to  each  other,  their  means  of 
knowing  the  facts  concerning  which  they  give  evidence,  their  temper,  feel- 
ing, or  bias,  if  any  has  been  shown,  and  from  all  the  surrounding  circum- 
stances appearing  on  this  trial,  which  witnesses  you  will  believe,  and  which 
are  most  worthy  of  credit  in  this  action,  and  give  credit  accordingly ;  but  if  the 
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evidence  of  a  witness  appears  to  be  fair,  is  not  unreasonable  or  improbable, 
and  is  consistent  with  itself,  and  the  witness  has  not,  in  any  manner,  been 
impeached,  then  you  have  no  right  to  disregard  the  evidence  of  such  witness 
from  mere  caprice,  or  without  cause. 

"It  is  your  duty,  in  passing  upon  the  credibility  of  the  several  witnesses 
who  have  testified  in  this  cause,  for  the  purpose  of  arriving  at  a  proper  ver- 
dict in  this  action,  to  reconcile  all  the  different  parts  of  the  testimony,  if  rea- 
sonably possible,  giving  to  each  witness  credit  for  what  the  law  presumes, — 
that  is,  truthfulness  concerning  the  facts  about  which  he  or  she  testifies;  but 
if  you  cannot  do  so,  then  you  are  to  decide  for  yourselves  whom  you  will  be- 
lieve, under  the  rules  herein  given  you. 

"In  case  you  find  that  a  witness  has  deliberately  and  intentionally,  or  will- 
fully and  corruptly,  testified  falsely  as  to  any  material  fact  in  this  c«ise,  you 
are  at  liberty  to  disregard  and  reject  his  or  her  entire  evidence;  but  you  are 
not  obliged  to  do  so,  for  a  witness  may  be  mistaken,  or  testify  falsely,  as  to 
some  part  of  his  or  her  evidence,  and  be  trutlif  ul  and  correct  as  to  the  balance 
thereof,  and  it  is  for  you  to  determine,  under  all  the  circumstances  of  the 
case,  how  much  credit  you  will  give  to  the  evidence  of  eacli  witness  and  all 
witnesses  who  have  testified  herein,  observing  the  rules  which  I  have  given 
you.  Candidly  consider  the  evidence  in  this  case,  free  from  passion  and 
prejudice,  fear  or  favoritism,  and  arrive  at  your  verdict  from  all  the  evidence 
submitted  to  you,  and  the  law  thereof  as  you  have  heard  it  from  the  court. 

"You  will  designate  one  of  your  number  to  serve  you  as  foreman,  sign 
your  verdict  by  him  as  you  slmll  find  it,  and  return  it  into  open  court. 

"If  you  find  for  the  plaintiff,  your  verdict  will  be:  •  We,  the  jury,  find  the 
issues  joined  in  this  action  in  favor  of  the  plaintiff,  and  assess  his  damages 
at$ .' 

"If  you  lind  for  the  defendant,  your  verdict  will  be:  *  We,  the  jury,  find 
the  issues  joined  in  this  action  in  favor  of  the  defendant.*'* 

The  jury  returned  a  verdict  in  favor  of  the  defendant.  The  plain- 
tiff filed  a  motion  for  a  new  trial,  wliich  was  overruled.  He  also  filed 
a  motion  that  the  temporary  injunction  heretofore  granted  be  made 
permanent.  This  was  also  overruled.  Judgment  was  thereupon  ren- 
dered for  the- defendant.  The  plaintiff  excepted  to  the  various  rul- 
ings of  the  court,  and  to  the  rendition  of  judgment  against  him,  and 
brings  the  case  here. 

Hitter  d  Skidmore  and  Cowley  dt  Hampton^  for  plaintiff  in  error. 

M.  M,  Ediniston,  for  defendant  in  error. 

HoRTON,  C.  J.  In  the  spring  and  summer  of  1881,  D.  P.  Hazel- 
tine  constructed  a  stone  building,  with  a  brick  front  and  tin  roof, 
upon  his  premises,  in  the  city  of  Columbus,  the  side  walls  of  which, 
from  the  top  to  the  foundation,  were  about  21  feet;  the  length  of  the 
building,  120  feet;  the  foundation,  about  3  feet  deep  in  the  earth; 
and  the  walls  above  the  foundation,  2  feet  thick,  the  east  wall  of  the 
building  being  located  1  inch  west  of  the  east  line  of  his  lot.  In  Au- 
gust, 1881,  Hazeltine  moved  into  his  building,  and  opened  up  a  hard- 
ware store.  He  had  shelves  on  the  inside  of  his  east  wall,  where  he 
kept  spoons,  scissors,  knives,  locks,  screws,  hinges,  etc.  In  May  or 
April,  1881,  Daniel  Edgmand  purchased  the  Commercial  House,  a 
two-story  frame  building,  about  20  feet  wide,  with  a  main  part  about 
60  feet  long,  and  a  kitchen  extending  back.     This  building  was  situ- 
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ated  upon  a  lot  adjoining  and  east  of  Hazeltine^s  premises.  The 
building  had  a  shingle  roof  sloping  east  and  west  from  the  center, 
about  one-third  pitch.  On  the  west  side  the  roof  had  no  eaves-trough, 
gutter,  or  other  conductor  for  catching  and  carrying  oflf  the  rain  or 
water  falling  upon  the  building.  At  the  south  end,  near  the  ground, 
the  walls  of  the  building  were  from  five  to  seven  inches  apart.  Upon 
the  ground,  at  the  north  end,  they  were  from  20  to  30  inches  apart. 
The  wooden  building  leaned  to  the  east,  and  the  space  between  the 
buildings  gradually  widened  from  the  south  to  the  north  end,  and 
from  the  ground  up,  so  that  the  space  between  the  walls  of  the  build- 
ings at  the  top  ran  from  10  to  33  inches.  The  roof  of  the  wooden 
building  was  about  two  feet  below  the  top  wall  of  the  stone  building. 
The  eaves  of  the  wooden  building  projected  beyond  the  face  of  the 
walls.  In  the  petition  it  is  alleged  that  the  rain  and  water  falling 
upon  the  roof  of  the  wooden  building  was  discharged  and  thrown 
against  and  upon  the  east  wall  of  the  stone  building;  that  the  rain 
and  water  penetrated  through  the  wall  and  plastering,  staining  the 
wall  and  cracking  the  plastering,  whereby  the  shelf  hardware  in  the 
stone  building  became  damp  and  rusty. 

Upon  the  trial,  the  court,  over  the  objection  of  plaintiff  below, 
charged  the  jury  as  follows  :*    . 

"While  buildings  are  necessary  for  business,  and  the  habitation  of  man, 
and  essential  for  all  affairs  und  uses  in  business,  yet  the  owners  of  them 
are  called  upon  to  exercise  the  highest  degree  of  care  to  prevent  their  be- 
coming a  nuisance  to  others,  and  it  is  the  duty  of  the  owner  and  occupier  of 
a  building  on  a  division  line  to  keep  gutters,  or  other  appliances,  for  the  dis- 
charge of  water  from  the  roof  of  his  building,  in  proper  repair  and  condition 
to  carry  off  the  water  that  collects  thereon,  and  he  is  bound  to  have  them'  of 
suflacient  capacity  to  carry  off  the  water  that  may  fall  in  storms  likely  to  oc- 
cur. 

"And  if,  in  this  case,  the  defendant, — and  whether  he  did  or  not  is  for 
you  to  determine, — from  any  cause  that  could  have  been  prevented,  and  by 
the  exercise  of  ordinary  care,  failed  to  carry  the  water  from  his  roof,  whereby 
the  building  or  property  of  the  plaintiff  was  damaged,  as  alleged  in  the  pe- 
tition, the  defendant  is  liable  for  all  the  consequences  resulting  from  such 
defects  or  acts,  unless  the  same  restUted  from  extraordinary  or  accidental 
circumstances, " 

This  instruction  was  unfortunate  iu  the  language  employed,  and 
was  very  liable  to  mislead  the  jury.  All  the  evidence  shows  that 
the  defendant  below  had  no  gutters  or  other  appliances  to  catch  and 
carry  off  the  rain  or  water  falling  on  his  west  roof;  therefore  it  is  clear 
that  he  did  not  exercise  any  care  to  prevent  the  water  falling  upon 
his  own  roof  from  being  discharged  upon  the  wall  of  plaintiff.  No 
principle  is  more  firmly  established  than  that  contained  in  the  fa- 
miliar maxim,  sic  utere  tuo  ut  alienum  non  laedas;  and  if  the  water 
from  the  defendant's  roof  fell  upon  plaintiff's  building  on  account  of 
the  neglect  of  defendant  to  have  a  trough  or  gutter,  or  some  other 
conductor,  to  the  injury  of  plaintiff's  wall  and  hardware,  the  defend- 
ant is  liable. 
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Then,  again,  there  was  no  evidence  in  the  case  tending  to  show 
that  any  water  or  rain  was  discharged  upon  plaintiff's  building  from 
extraordinary  or  accidental  circumstances.  Extraordinary  and  ac- 
cidental circumstances  are  sometimes  construed  to  mean  something 
in  opposition  to  the  act  of  man,  as  storms.  In  any  event,  the  law 
would  require  the  defendant  to  have  troughs  or  gutters  of  sufiScient 
capacity  to  prevent  the  rain  or  water  falling  upon  his  building,  in  all 
storms  likely  to  occur,  from  being  discharged  upon  plaintiff's  build- 
ing. Bellows  V.  Sackett,  15  Barb.  96;  Wood,  Nuis.  §  118.  In  ad- 
dition to  there  being  no  evidence  tending  to  show  the  circumstances 
referred  to  in  the  charge,  without  further  explanation  the  jury  would 
be  very  liable  to  misunderstand  and  misconceive  the  purport  of  the 
words  "extraordinary  or  accidental."  The  paragraph  commencing 
'*And  if  in  this  case,"  etc.,  should  have  been  omitted. 

Again,  in  another  part  of  the  charge,  the  following  language  was 
used : 

"The  court  says  to  you  that  a  person  has  the  right  to  do  any  act  upon  his 
own  property  or  land,  or  make  such  erections  thereon,  or  have  buildings 
thereon,  which  do  not  violate  the  rights  of  his  neighbor,  or  his  property,  and 
to  tliis  extent  he  has  full  control  over  his  premises  in  the  erection  or  main- 
taining of  his  buildings  already  erected.  He  has  no  right  to  make  any  erec- 
tions thereon,  and  allow  them  to  remain  so  near  another's  land  that  the  rain 
falling  thereon  is  discharged  from  the  eaves  upon  adjoining  buildings  or  land, 
except  upon  or  by  express  grant  or  permission^  or  else  by  prescription  for 
siush  a  length  of  time  as  famishes  a  presumption  of  a  grant  so  to  do,  which 
is  usually  fur  a  term  of  years  y — twenty  years  or  more  for  prescription, — but 
if  by  permission  or  grant,  no  particular  length  of  tim^  is  required." 

There  was  no  evidence  tending  in  any  way  to  show  that  the  defend- 
ant had  the  right  to  let  the  water  falling  on  the  roof  of  his  building 
be  discharged  upon  or  against  the  plaintiff's  building,  by  grant, 
permission,  or  prescription.  All  of  the  exceptions  stated  should  have 
been  left  out  of  the  charge,  as  they  were  liable  to  mislead  and  con- 
fuse the  jury. 

As  far  as  possible,  instructions  should  be  applicable  to  the  evi- 
dence presented  upon  the  trial ;  and  we  think,  considering  the  ver- 
dict in  this  case,  that  the  jury  were  probably  misled  by  portions  of 
the  charge,  which  were  not  supported  by  the  evidence,  and  in  this 
case  were  wholly  irrelevant.  The  evidence  is  very  conflicting  and 
contradictory  as  to  whether  the  water  from  the  defendant's  roof  act- 
ually fell  upon'  the  wall  or  building  of  the  plaintiff,  and  therefore 
the  mischief  is  the  greater  from  the  instructions  given  upon  matters 
not  in  evidence.  State  Sav.  Ass'n  v.  Hunt,  17  Kan.  532;  Raper  v. 
Blair,  24  Kan.  374;  Railway  Co.  v.  Peavey,  29  Kan.  169;  Feinetnan 
V.  Sachsy  33  Kan,  621;  S.  C.  7  Pac.  Rep.  222;  Railway  Co.  v.  Fray, 
31  Kan.  739 ;  S.  C.  3  Pac.  Rep.  550. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

(AH  the  justices  concurring.) 
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(35  Kan.  123) 

Fbnlon  v.  Goodwin  and  others,  Partners,  etc. 
Filed  April  9,  1886. 

Error— Waivbk  op  Error— Acquiescence  in  Order. 

Where  a  Buitor  brings  to  the  supreme  court  for  review  an  order  of  the  dis- 
trict judge  at  chambers  discharging  an  attachment  that  had  been  obtained  at 
his  instance,  and,  after  the  petition  in  error  is  filed,  voluntarily  releases  the 
attached  property,  and  causes  it  to  be  delivered  to  the  adverse  party,  field,  that 
he  thereby  acquiesces  in  and  affirms  the  order  complained  of,  and  waives  any 
error  that  may  have  been  made  in  discharging  the  attachment. 

Error  from  Mitchell  county. 

Yonge  db  Scott,  T.  P.  Fenlon,  and  Wm.  C,  Hook^  for  plaintiff  in 
error. 

A.  H.  Ellisy  for  defendants  in  error. 

Johnston,  J.  On  November  24,  1884.  the  plaintiff  brought  sait 
against  the  defendants  upon  a  promissory  note  executed  by  them  for 
$1,050.  At  the  same  time  he  filed  an  affidavit  upon  which  an  order 
of  attachment  was  obtained,  which  was  levied  upon  a  valuable  herd 
of  cattle  belonging  to  the  defendants.  On  December  5,  1884,  the 
defendants,  in  an  affidavit,  denied  the  grounds  laid  for  attachment, 
and  moved  to  discharge  the  same.  A  hearing  was  had  before  the 
judge  of  the  district  court  at  chambers,  whereat  both  written  and 
oral  testimony  was  offered,  which  resulted  in  an  order  discharging 
the  property.  The  plaintiff  excepted,  and  brought  this  proceeding 
to  review  that  order.  It  has  been  made  to  appear  here,  on  a  motion 
to  dismiss  this  proceeding,  that  since  the  petition  in  error  was  filed 
in  this  court,  the  sheriff,  who  had  the  custody  of  the  attached  prop- 
erty, at  the  instance  of  the  plaintiff,  proposed  to  John  8.  Goodwin  to 
release  the  cattle  from  the  attachment,  and  deliver  them  to  Goodwin, 
provided  he  would  release  a  claim  which  he  held  for  feed  furnished 
for  the  cattle  while  they  were  in  the  possession  of  the  sheriff.  This 
proposition  was  accepted,  and  the  sheriff  states  that  on  March  31, 
1885,  he  released  the  cattle,  and  unconditionally  delivered  them  to 
the  defendant  John  8.  Goodwin.  Goodwin  immediately  took  posses- 
sion of  the  cattle,  and  has  ever  since  managed  and  controlled  the  same 
as  his  own,  and  has  advertised  for  sale  and  sold  the  greater  number 
of  them,  without  objection  from  the  sheriff  or  the  plaintiff. 

The  motion  to  dismiss  the  proceeding  must  be  sustained.  By  vol- 
untarily surrendering  and  delivering  the  property  to  the  defendants 
the  plaintiff  has  acquiesced  in  the  order  of  the  district  judge  which 
was  brought  up  for  review.  The  only  question  presented  to  the  dis- 
trict judge,  and  the  only  one  pending  here,  was  as  to  whether  the 
property  should  be  retained,  under  the  process  of  the  court,  to  await 
the  final  determination  of  the  action  between  the  parties,  or  whether 
it  should  be  released  from  the  attachment,  and  delivered  to  the  de- 
fendant. The  plaintiff,  has  elected  to  end  the  controversy,  and  by  his 
voluntary  act  has  yielded  all  that  was  sought  in  the  application  for 
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a  dissolution  of  the  attachment.  He  has  ratified  and  affirmed  the 
order  of  the  district  judge.  The  thing  commanded  to  be  done  in  the 
order  made  by  the  judge  has  since  been  voluntarily  done  by  the  plain- 
tiff, and  thus  he  has  confessed  that  the  order  was  rightfully  made, 
and  has  thereby  waived  any  error  that  may  have  occurred.  It  has 
been  stated  by  this  court  that  "a  party  who  complains  of  a  judgment 
must  be  consistent  in  his  conduct  with  reference  to  it.  If  he  recog- 
nizes its  validity,  he  will  not  be  heard  to  say  that  it  is  invalid." 
Babbitt  v.  Corby,  13  Kan.  612.  The  case  cited  applies  here.  There 
a  party  claimed  title  to  a  tract  of  land  under  two  tax  deeds.  The 
court  found  against  his  title,  but  also  found  that  he  was  entitled  to 
the  payment  of  the  taxes  paid  upon  the  land,  with  interest.  After 
commencing  proceedings  to  risverse  the  decree  of  the  court,  he  volun- 
tarily accepted  the  money  adjudged  to  be  paid  to  him;  and  it  was  held 
that,  by  voluntarily  accepting  the  proceeds  of  the  judgment,  he 
waived  any  errors,  if  there  were  any.  And  here  the  release  of  the 
attached  property,  not  only  operates  as  a  waiver,  but  it  disposes  of 
the  question  pending  between  the  parties,  and  leaves  no  actual  con- 
troversy for  our  determination. 

The  motion  to  dismiss  will  therefore  be  allowed. 

HoRTON,  C.  J.,  concurring. 


(36  Kan.  106) 

Rose  v.  Hatdbn. 

Filed  April  9,  1886. 

Trust— Resut^ting— Purchase  op  Land  by  Agent. 

Where  a  person,  desiring  to  purchase  a  piece  of  land,  employs,  by  parol, 
a  firm  of  land  agents  to  negotiate  for  the  purchase  of  the  land  lor  him,  and 
tiie  member  of  the  firm  who  does  the  business  commences  such  negotiations, 
but  finally,  and  in  violation  of  his  duties  as  agent,  purchases  the  property  for 
himself,  with  his  own  money,  and  takes  the  title  thereto  in  his  own  name, 
and  afterwards  the  principal  tenders  to  the  agent  an  amount  of  money  equal 
to  the  purchase  money,  and  an  additional  amount  sufficient  to  compensate  the 
agent  for  all  his  services,  and  also  tenders  a  deed  for  the  land  for  the  agent  to 
execute  to  the  principal,  and  demands  of  the  agent  that  he  shall  execute  the 
same,  but  the  agent  refuses,  and  claims  to  own  the  land  himself,  held,  under 
these  facts,  and  by  operation  of  law,  that  the  agent  holds  the  legal  title  to 
the  land  in  trust  for  his  principal;  that  the  principal  holds  the  paramount, 
equitable  title  thereto,  and  by  keeping  his  tender  good  may  recover  the  prop- 
erty in  an  action  in  the  nature  of  ejectment;  and  this,  notwithstanding  the 
statute  of  frauds,  and  the  fact  that  the  employment  of  the  agent  was  only  in 
parol,  and  the  further  facts  that  the  principal  did  not  advance  the  purchase 
money,  and  has  never  been  in  the  possession  of  the  property,  nor  made  any 
improvements  thereon ;  that  the  case  is  not  one  of  the  creation  of  an  express 
trust,  either  by  parol  or  in  writing,  nor  one  of  the  express  transfer  of  any  in- 
terest in  real  estate  either  by  parol  or  in  writing,  but  is  simply  a  case  of  re- 
sulting trust,  brought  into  existence  by  the  operation  of  law  upon  the  facts 
of  the  case,  and  that  the  case  does  not  come  within  the  statute  of  frauds;  and 
that  the  authority  of  the  agent,  for  the  purpose  for  which  he  was  employed, 
need  notbe  in  writing.! 

1  See  note  at  end  of  case. 
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Error  from  tTackson  coanty. 

J.  H.  Keller  and  W.  S.  Hoaglin,  for  plaintiff  in  error. 

Broderick  d  Rafter  and  Hayden  d  Hayden,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment, 
brought  by  Charles  Hayden  against  E.  D.  Bose,  for  the  recovery  of 
lots  numbered  100  and  102,  on  Wisconsin  avenue,  in  the  city  of  Hol- 
ton,  Kansas.  The  case  was  tried  before  the  court,  without  a  jury, 
and  the  court  made  a  general  finding  in  favot  of  the  plaintiff,  and 
against  the  defendant,  and  rendered  judgment  accordingly,  and  to 
reverse  this  judgment  the  defendant,  as  plaintiff  in  error,  now  brings 
the  case  to  this  court.  In  the  court  below  the  plaintiff  claimed  to 
hold  the  absolute  title,  legal  and  equitable,  to  lot  No.  100,  and  claimed 
to  hold  the  paramount  equitable  title  to  lot  No.  102,  admitting  that 
the  defendant  held  the  legal  title  to  that  lot,  but  claiming  that  the 
defendant  held  such  title  in  trust  for  the  plaintiff.  On  the  other  side, 
the  defendant  claimed  to  hold  the  entire  title,  legal  and  equitable,  to 
both  the  lots.  The  facts  of  the  case  appear  to  be  substantially  as 
follows :  In  September,  1 883,  Mary  Dihle  owned  the  patent  title  to 
both  the  lots  in  controversy,  and  the  plaintiff,  desiring  to  purchase 
same,  employed  as  his  agents  in  the  negotiations  therefor  the  defend- 
ant and  «r.  H.  Cbrisman,  who  were  partners,  doing  business  at  Hoi- 
ton,  Kansas,  as  real-estate  agents,  under  the  firm  name  of  Eose  & 
Chrisman.  Pursuant  to  this  employment,  Bose  &  Ghrisman  wrote  to 
Mrs.  Dihle,  and  ascertained  that  her  price  for  the  lots  was  $150,  which 
fact  they  reported  to  the  plaintiff.  In  the  mean  time  the  plaintiff  had 
learned  that  there  was  an  outstanding  tax  title  on  lot  No.  100,  which 
fact  he  communicated  to  his  agents,  Bose  &  Chrisman,  and  instructed 
them  to  write  again  to  Mrs.  Dihle,  informing  her  of  that  fact,  and  in- 
structed them  to  ascertain  from  her  whether  she  would  not  take  less 
than  $150  for  her  title  to  the  lots.  This  they  agreed  to  do.  The 
entire  agreement  between  the  plaintiff  and  Eose  &  Chrisman  was 
in  parol.  The  plaintiff  then  purchased  the  outstanding  tax  title  to 
lot  No.  100,  and  had  the  deed  therefor  executed  to  S.  K.  Linscott,  and 
the  plaintiff  then  left  the  state,  and  was  absent  for  about  three  weeks. 
On  his  return,  he  called  upon  the  defendant,  Bose,  to  ascertain  what 
had  been  done  concerning  the  lots,  and  Bose  then  informed  him  that 
he  had  purchased  the  lots  for  himself,  taking  the  deed  therefor  in  his 
own  name,  and  had  paid  therefor  $85.  The  plaintiff  then  informed 
Eose  that  he  owned  the  outstanding  tax  title  on  lot  No.  100;  that, 
although  the  title  was  in  Linscott's  name,  yet  that  Linscott  had  no 
real  interest  therein,  but  simply  had  the  title  to  the  lot  for  the  bene- 
fit of  the  plaintiff.  The  plaintiff  then  tendered  to  Bose  $110,  and 
also  tendered  to  him  a  deed,  and  demanded  that  he  should  convey  the 
title  to  the  lots  to  the  plaintiff ;  but  Bose  refused.  Afterwards,  and 
on  October  30,  1883,  Linscott  executed  a  quitclaim  deed  for  lot  No. 
100  to  the  plaintiff,  and  the  plaintiff  then  brought  this  action  for  the 


Digitized  by 


Google 


656  PACIFIC  REPOBTEB.  [Kan. 

recovery  of  both  the  lots.  The  plaintiff  has  at  all  times  kepi  his 
tender  good. 

In  this  state,  the  action  of  ejectment  is  an  equitable  remedy,  as 
well  as  a  legal  remedy,  and  in  such  action  the  party  holding  the  para- 
mount title,  whether  legal  or  equitable,  or  both,  or  partly  one  and 
partly  the  other,  may  recover.  The  only  question,  then,  for  us  to 
consider  in  this  case  is,  which  has  the  paramount  title  to  the  prop* 
erty  in  controversy,  the  plfliintiff  or  the  defendant  ?  That  the  defend- 
ant, with  his  partner,  was  the  agent  of  the  plaintiff  to  carry  on  ne- 
gotiations for  the  purchase  of  the  lots  in  controversy  for  the  plain- 
tiff there  can  be  no  question ;  and  but  little  question  as  to  the  nature 
and  character  of  the  agency.  The  defendant,  with  his  partner,  was 
simply  to  carry  on  negotiations  for  the  purchase  of  the  lots,  under 
the  directions  and  instructions  of  the  plaintiff,  and  for  the  plaintiff. 
Under  such  circumstances,  could  the  defendant  purchase  the  prop- 
erty for  himself,  in  his  own  name,  and  with  his  own  money,  and  take 
the  title  to  himself,  without  becoming  a  trustee  for  the  plaintiff,  at 
the  option  of  the  plaintiff,  and  holding  the  legal  title  to  the  property 
merely  in  trust  for  the  plaintiff,  and  until  the  plaintiff  should  repay 
him  the  amount  which  he  had  expended  in  the  purchase  of  the  prop- 
erty and  reasonable  compensation  for  his  services  ?  Except  for  the 
statute  of  frauds,  which  we  shall  hereafter  consider,  we  think  he 
could  not.  Krutz  v.  Fisher^  8  Kan.  90;  Fisher -9.  Krutz,  9  Kan.  501 ; 
Lees  V.  Nuttall,  1  Buss.  &  M.  53;  S.  C.  on  appeal,  2  Mylne  &  K.  819; 
Taylor  y,  Salmon,  4  Mylne  &  C.  134;  Heard  v.  Pllley,  4  Ch.  App. 
548;  Massie  v.  Watts,  10  U.  S.  (6  Cranch)  148;  Winn  v.  Dillon,  27 
Miss,  494;  WeUford  v.  Chancellor,  5  Grat.  39;  Church  v.  Sterling, 
16  Conn.  388;  Rhea  v.  Puryear,  26  Ark.  344 ;  Sweet  v.Jacocks,  6  Paige, 
355,  364;  Matthews  v.  TAght,  32  Me.  305;  McMahonv.  McGraw,  26 
Wis.  615;  Barziza  v.  Story,  39  Tex.  354.  See,  also,  the  various 
oases  hereafter  cited. 

But  can  the  statute  of  frauds  make  any  difference  ?  Under  the  au- 
thorities cited  by  the  defendant  (plaintiff  in  error)  he  claims  that  it 
not  only  can,  but  does.  Under  such  authorities  he  claims  that  the 
plaintiff  has  no  remedy,  and  is  not  entitled  to  any  relief.  The  fol- 
lowing are  the  principal  authorities  cited  by  the  defendant:  2  Sugd. 
Vend.  (8th  Amer.Ed.  from  14th  Eng.  Ed.)  c.  21,  §  1,  par.  15;  2  Story, 
Eq.  Jur.  §  12'01a;  Bartlett  v.  Pickersgill,  1  Eden,  515;  S.  C.  4  East, 
577,  in  note  to  King  v.  Boston;  Burden  v.  Sheridan,  36  Iowa,  125; 
Allen  V.  Richard,  83  Mo.  55;  Botsford  v.  Burr,  2  Johns.  Ch.  406; 
Nixon's  Appeal,  63  Pa.  St.  279;  Steere  v.  Steere,  5  Johns.  Ch.  1; 
Perry  v.  McHenry,  13  111.  227;  Walter  v.  Klock,  55  III.  362;  Watson 
v.  Erb,  33  Ohio  St.  35;  Pinnock  v.  Clough,  16  Vt.  500;  Hidden  v. 
Jordan,  21  Cal.  92. 

Under  the  authorities  cited  by  the  plaintiff  it  is  claimed  that  the 
statute  of  frauds  makes  no  difference.  It  is  claimed  that,  with  or 
without  the  statute  of  frauds,  a  trust  resulted  by  operation  of  law  in 
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favor  of  the  plaintiff,  and  that  the  defendant  simply  holds  the  legal 
title  to  the  property  in  trust  for  the  plaintiff.     The  principal  author- 
ities cited  by  the  plaintiff,  in  addition  to  those  which  we  have  already 
cited  for  him,  are  the  following:     Chastain  y.  Smithy  30  Ga.  96: 
Cameron  v.  Lettris,  56  Miss.  76;  Gillenwaters  v.  Miller,  49  Miss.  150 
Satidford  v.  NorriSy  4  Abb.  Dec.  144;  Parkiat  v.  Alexander,  1  Johns 
Ch.  394;   Wood  v.  ttahe,  96  N.  Y.  414;  Burrell  v.  Bull,  3  Sandf.  Gh 
16;  Bennett  v.  Austin,  81  N.  Y.  308;  Hargrove  v.  King,  5  Ired.  Eq< 
430;  Kendall  v.  Mann,  93  Mass.  15;  Jackson  v.  Stevens,  108  Mass 
94;  McDonougk  v.  O'Niel,  113  Mass.  92;  Sandf oss  v.  Jones,  85  Cal 
481;  Snyder  v.  Wolford,  33  Minn.  175;  S.  C.  22  N.  W.  Kep.  254 
Soggins  v.  Heard,  31  Miss.  426 ;  Seichrisfs  Appeal,  Q%  Pa.  St.  237 
Peebles  v.  Reading,  8  Serg.  &  R.  484;  Onson  v.  Cowm,  22  Wis.  329 
Bryant  v.  Hendricks,  5  Iowa,  256;  B^nnon  v.  Bean,  9  Iowa,  396 
Judd  v.  Mosely,  30  Iowa,  424;  Jenkins  v.  Eldredge,  3  Story,  183^ 
288-290;  JBafcer  v.  Whiting,  3  Sum.  476,  482,  c«  «eg.r  Rothwell  v 
Dewees,  2  Black,  613 ;  Care  v.  Mackenzie,  46  Law  J.  Ch.  564;  S.  C, 
37  Law  T.  (N.  S.)  218;  Fisher,Eng.  Dig.  for  the  year  1877,  400;  Mc 
Cormick  v.  Orogan,  4 Eng.  & Ir.  App.  97;  Bondy.  Hopkins,  1  Schoales 
&  L.  433;  Dale  v.  Hamilton,  6  Hare,  369. 

The  statute  of  frauds,  upon  which  the  defendant  relies,  will  be 
found  in  sections  5  and  6  of  the  act  of  the  legislature  of  Kansas  re- 
lating to  frauds  and  perjuries.  The  statute,  so  far  as  it  is  necessary 
to  quote  it,  reads  as  follows : 

"Sec.  5.  No  leases,  estates,  or  interests  of,  in,  or  out  of  lands,  exceeding 
one  year  in  duration,  shall  at  any  time  hereafter  be  assigned  or  granted,  un- 
less it  be  by  deed  or  note,  in  writing,  signed  by  the  party  so  assigning  or 
granting  the  same,  or  their  agents  thereunto  lawfully  authorized,  by  writing, 
or  by  act  and  operation  of  law. 

"Sec.  6.  No  action  shall  be  brought  whereby  to  charge  a  party,  *  *  ♦ 
upon  any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,  *  *  *  unless  the  agreement  upon  which 
such  action  sliall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  or  her  lawfully  authorized." 

The  statute  relating  to  trusts  and  powers,  so  far  as  it  is  necessary 
to  quote  it,  reads  as  follows : 

"Section  1.  No  trust  concerning  lands,  except  such  as  may  arise  by  inv- 
plication  of  law,  shall  be  created,  unless  in  writing,  signed  by  the  party  cre- 
ating the  same,  or  by  his  attorney  thereto  lawfully  authorized  in  writing." 

The  statute  relating  to  conveyances,  so  far  as  it  is  necessary  to 
quote  it,  reads  as  follows : 

"Sec.  8.  Declarations  or  creations  of  trust  or  powers  in  relation  of  real  es- 
tate must  be  executed  in  the  same  manner  as  deeds  or  conveyance;  but  this 
provision  does  not  apply  to  trusts  resulting  from  ths  operation  or  construe^ 
tionoflaw.^ 

It  will  be  seen  from  a  reading  of  section  5  of  the  act  relating  to 
frauds  and  perjuries,  section  1  of  the  act  relating  to  trusts  and  powers. 
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and  section  8  of  the  act  relating  to  conveyances,  that  all  interests  in 
real  estate  which  may  arise  or  be  created  "by  act  and  operation  of 
law,"  or  which  "may  arise  by  implication  of  law,"  and  "trusts  result- 
ing from  the  operation  or  construction  of  law,"  are  not  within  the 
statutes  requiring  a  writing  for  the  creation  of  interests  in  real  estate ; 
and  hence  it  would  seem  that  these  statutes  cannot  apply  to  the  pres- 
ent case ;  for  the  plaintiff  in  the  present  case  does  not  claim  to  have 
any  interest  in  the  real  estate  in  controversy  except  such  as  arises  by 
operation  of  law.  He  does  not  claim  any  interest  in  the  real  estate 
in  controversy  by  virtue  of  the  express  terms  of  any  contract,  written 
or  oral.  There  was  no  contract,  written  or  oral,  that  purported  to 
transfer  the  property,  or  any  interest  therein,  to  the  plaintiff.  Nor 
did  the  plaintiff  employ  the  defendant  to  take  or  hold  the  title  to  the 
property,  either  for  the  plaintiff  or  the  defendant;  nor  with  or  with- 
out the  defendant's  own  money.  He  simply  employed  the  defendant 
by  a  simple  parol  contract  to  negotiate  for  the  purchase  of  the  real 
estate  for  the  plaintiff,  and  of  course  the  plaintiff  expected  to  pay  for 
it  himself,  and  to  take  the  title  to  himself,  and  to  take  such  title  by 
a  formal  and  valid  written  instrument;  andwhen  the  defendant  took 
the  title  in  the  defendant's  own  name,  instead  of  following  the  terms 
of  the  contract  between  himself  and  the  plaintiff,  he  violated  the 
terms  of  his  contract,  and  abused  the  confidence  reposed  in  him  by 
the  plaintiff.  Under  the  contract  as  it  was  actually  made,  (and  it 
was  a  parol  contract  which  did  not  in  terms  give  the  property  to  the 
plaintiff,)  and  under  the  facts  and  circumstances  connected  with  the 
contract,  and  with  the  parties  to  the  contract  before  and  afterwards, 
and  with  the  property  in  dispute,  all  that  the  plaintiff  claims  is  merely 
that  which  results  to  him  through  the  operation  of  law.  We  think 
that  it  is  clear  that  section  5  of  the  statute  of  frauds  cannot  apply  to 
this  case.  But  can  section  6  of  the  statute  of  frauds  so  apply  ?  It  is 
difficult  to  see  how  even  section  6  can  apply.  The  contract  between 
the  plaintiff  and  the  defendant,  constituting  the  defendant  the  agent  of 
the  plaintiff,  was  not  "a  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them;"  but  it  was 
simply  a  contract  making  the  defendant  an  agent  to  negotiate  for  the 
purchase  of  lands,  tenements,  and  hereditaments  and  interests  in  and 
concerning  them ;  and  while  section  5  of  the  statute,  which  contem- 
plates an  absolute  transfer  of  an  interest  in  real  estate,  requires  that 
the  authority  of  an  agent  empowered  to  transfer  the  same  shall  be  in 
writing,  yet  section  6  of  the  statute,  which  merely  contemplates  a 
simple  contract  for  the  future  transfer  of  some  interest  in  real  estate, 
does  not  require  that  the  authority  of  the  agent  shall  be  in  writing. 
There  is  a  marked  distinction  between  the  language  of  the  two  sec- 
tions. Even  a  contract  giving  authority  to  an  agent  to  make  a  con- 
tract for  the  sale  of  real  estate  need  not  be  in  writing  under  section 
6,  (1  Reed,  St.  Frauds,  §  379,  and  cases  there  cited;  Rottman  x.Was- 
son,  5  Kan.  652;  Butler  v.  Kaulback,  8  Kan.  6Q{),  675,  676;  Ayres  v. 
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Prohasco,  14  Kan.  187,  188;)  and  certainly  a  contract  authorizing 
an  agent  to  make  a  contract  for  the  purchase  of  real  estate  need  not 
be  in  writing.  In  our  opinion,  neither  section  5  nor  section  6  of  the 
statute  of  frauds  can  apply  to  this  case. 

The  principal  defect,  as  we  think,  in  the  reasoning  of  the  defend- 
ant is  in  his  not  making  any  distinction  between  trusts  or  interests 
in  real  estate  which  are  expressly  created  by  the  terms  of  the  parol 
contract  itself,  and  trusts  or  interests  which  arise  from  facts  and 
circumstances  which  sometimes  include  a  parol  contract,  but  which 
arise  from  such  facts  and  circumstances  only  by  implication  or  oper- 
ation of  law;  and  the  authorities  which  he  cites  are,  so  far  as  they 
are  applicable  to  this  case,  and  so  far  as  they  maintain  the  doctrine 
which  he  urges,  alike  defective;  and,  indeed,  we  do  not  think  that 
they  truly  state  the  law.  The  defendant  and  his  authorities  also  make 
the  mistake  of  supposing  that  the  statute  of  frauds  may  be  used  as 
an  instrument  of  fraud.  Such  was  not  the  intention  of  the  legisla- 
ture. The  intention  of  the  legislature  in  enacting  the  statute  was  to 
prevent  fraud.  And  the  statute  should  be  enforced  in  its  spirit,  and 
not  merely  as  to  its  letter.  The  first  and  leading  case  upon  which 
the  doctrine  of  the  defendant  rests  is  the  case  of  Bartlett  v.  Pickers- 
gill,  reported  in  1  Eden,  515,  and  4  East,  577.  But  the  authority 
of  that  case  has  been  denied,  and  we  think  overruled  even,  in  Eng- 
land. It  was  decided  in  1760,  and  in  1829  it  was  held,  in  the  case 
of  Lees  v.  NuttaU,  1  Russ.  &  M.  63,  that,  "if  an  agent  employed  to 
purchase  an  estate  becomes  the  purchaser  for  himself,  he  is  to  be 
considered  as  a  trustee  for  his  principal;"  and  this  case  was  aflBrmed 
in  1834  in  Lees  v.  Nuttall,  2  Mylne  &  K.  Ch.  819.  And  this  was  a 
case  where  the  agency  was  created  wholly  and  entirely  by  parol.  In 
the  case  of  Heard  v.  P'dley,  4  Ch,  App.  548,  652,  which  was  decided 
in  1869,  it' was  held  that  '*a  contract  for  the  purchase  of  land  made 
by  an  agent  will  be  enforced,  although  the  agent  be  appointed  merely 
by  parol;"  and  in  that  case  Lord  Justice  Sblwyn  used  the  following 
language : 

"I  cannot  at  all  accede  to  the  argument  urged  in  reply  that  under  these 
circumstances,  when  the  agent  goes  to  the  principal,  and  says,  *  I  will  go  and 
buy  an  estate  for  you,'  it  is  not  a  fraudulent  act  on  his  part  afterwards  to 
buy  the  estate  for  himself  and  to  deny  the  agency.  I  think  tliat  would  be 
an  attempt  to  make  the  statute  of  frauds  an  instrument  of  fraud." 

In  the  same  case  Lord  Justice  Giffabd  used  the  following  lan- 
guage : 

"I  cannot  help  adding,  as  regards  the  case  of  Bartlett  v.  PickersgilU  that 
it  seems  to  be  inconsistent  with  all  the  authorities  of  this  court  which  proceed 
on  the  footing  that  it  will  not  allow  the  statute  of  frauds  to  be  made  an  in- 
strument of  fraud." 

In  the  case  of  Bond  v.  Hopkins,  1  Schoales  &  L.  433,  which  was 
decided  in  1802,  the  lord  chancellor  uses  the  following  language : 

'*The  statute  of  frauds  says  that  no  action  or  suit  shall  be  maintained  on 
an  agreement  relating  to  lands  which  is  not  in  writing,  signed  by  the  party 
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to  be  charged  with  it;  and  yet  the  court  is  in  the  daily  habit  of  relieving 
where  the  party  seeking  relief  has  been  put  into  a  situation  which  makes  it 
against  conscience  in  the  other  party  to  insist  on  the  want  of  writing,  so 
signed,  as  a  bar  to  his  relief." 

In  the  case  of  Cave  v.  Mackenzie,  above  cited,  which  was  decided 
in  1877,  it  was  held  that  "a  contract  for  the  purchase  of  land,  made 
by  an  agent  in  his  own  name,  vests  the  equitable  estate  in  the  prin- 
cipal, and  may  be  established  by  him  against  the  agent  and  persons 
claiming  under  him,  although  the  agent  is  appointed  merely  by  parol." 
See,  also,  the  other  English  and  Irish  cases  above  cited. 

On  the  other  hfind,  Mr.  Sugden,  in  his  work  on  Vendors,  (volume 
2,  c.  21,  §  1,  par.  15,  8th  Amer.  Ed.  from  14th  Eng.  Ed.,)  follows 
the  case  of  Bartlett  v.  Pickersgillf  and  uses  the  following  language: 

"Where  a  man  merely  employs  another  person  by  parol  as  an  agent  to  buy 
an  estate,  wlio  buys  it  for  himself,  and  denies  the  trust,  and  no  part  of  the 
purchase  money  is  paid  by  the  principal,  and  there  is  no  written  agreement, 
he  cannot  compel  the  agent  to  convey  the  estate  to  him,  as  that  would  be  di- 
rectly in  the  teeth  of  the  statute  of  frauds." 

Upon  the  authority  of  Mr.  Sugden  and  the  case  of  Bartlett  v.  Pick' 
ersgilly  Mr.  Story,  in  his  work  on  Equity  Jurisprudence,  (volume  2, 
§  1201a,)  uses  very  nearly  the  same  language  as  Mr.  Sugden.  This 
statement  of  Mr.  Story  was  inserted  in  his  work  on  Equity  Juris- 
prudence as  early  'as  1843,  and  it  may  have  b^en  inserted  therein  at 
an  earlier  period  of  time ;  and  while  it  may  be  good  law  as  long  as  it 
is  confined  to  parol  express  trusts,  it  cannot  be  good  law  if  it  be  ex- 
tended to  trusts  arising  merely  by  implication  or  operation  of  law. 
The  objection  to  this  statement  is  that  its  language  is  too  broad,  and 
covers  cases  which  cannot  properly  come  within  its  terms.  The  fol- 
lowing from  Mr.  Story,  enunciated  by  him  at  a  later  period  of  time, 
more  truly  states  the  law.  In  1844,  Mr.  Story,  as  judge  of  the 
United  States  circuit  court  for  the  first  circuit,  and .  in  the  case  of 
Jenkins  v.  Eldredge,  3  Story,  289,  290,  uses  the  following  language : 

'*It  appears  to  me  that  here  a  confidential  relation  of  principal  and  agent  did 
exist;  and  that  being  once  shown,  it  disables  the  party  from  insisting  upon 
the  objection  that  the  trust  is  void  as  being  by  parol.  The  very  confidential 
relation  of  principal  and  agent  has  been  treated,  as  for  this  purpose,  a  c^ise 
sui  generis.  It  is  deemed  a  fraud  for  an  agent  to  avail  himself  of  his  confi- 
dential relation  to  drive  a  bargain,  or  create  an  interest  adverse  to  that  of  his 
principal  in  the  transaction ;  and  that  fraud  creates  a  trust,  even  when  the 
agency  itself  may  be,  nay,  must  be,  proved  only  by  parol.  Bartlett  v.  Pick- 
ersgill  [1  Eden,  515;  S.  C.  1  Cox,  15,  and  4  East,  577,  note]  and  Leman  v. 
Whitley  [4  Russ.  423]  are,  1  admit,  against  this  doctrine, — not  wholly,  but 
to  a  limited  extent;  for  the  latter  case  excludes  a  case  of  fraud.  But  then 
Lees  V.  Nuttall  [1  Kuss.  &  M.  53J  expressly  decides  that  if  an  agent,  employed 
to  purchase  an  estate,  purchase  for  himself  and  on  his  own  account,  he  be- 
comes a  trustee  for  the  principal.  In  that  case  the  whole  agency  and  trust 
was  made  out  by  parol,  and  the  purchase  was  from  a  third  person.  Carter 
V.  Palmer  [11  Bligh,  397,  418,  419]  goes  the  full  length  of  the  same  proposi- 
tion." 
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Also,  Mr^  Browne,  in  his  work  on  Fraads,  (section  96,)  uses  the 
following  language : 

"It  seems  to  have  been  held  that  where,  in  a  case  of  trust  arising  upon  an 
jigeney,  the  defendant's  answer  denied  the  fact  of  agency,  parol  evidence  was 
inadmissible  to  prove  it;  but  the  later  English  cases  favor  a  contrary  doc- 
trine." 

See,  also,  Browne,  Frauds,  §  84. 

In  the  case  of  Chastain  v.  Smith,  30  Ga.  96,  97,  it  was  held  that 
**where  one  person  agrees,  as  agent,  to  buy  land  for  another,  as  his 
principal,  and  does  buy  it,  but  takes  the  title  in  his  own  name,  this 
title  in  his  bands  stands  affected  with  a  resulting  trust  for  the  benefit 
of  the  principal  by  operation  of  law,  and  the  case  is  not  within  the 
statute  of  frauds,  resulting  trusts  being  expressly  excepted  from  the 
operation  of  the  statute."  And  Mr.  Justice  Stephens,  in  delivering 
the  opinion  of  the  court,  uses  the  following  language : 

"The  only  question  presented  in  this  case  is  whether  or  not  the  statute  of 
frauds  is  in  the  way  of  the  specific  performance  prayed  by  Mr.  Chastain.  In 
the  first  place,  this  case  was  never  within  the  statute  of  frauds.  The  sub- 
stance of  the  agreement,  so  far  as  that  particular  part  of  the  land  to  which 
Mr.  Chastain  seeks  a  title  is  concerned,  is  that  the  Smiths  would,  as  his  agent, 
buy  it  for  him.  They  did  in  fact  buy  it,  but  took  a  title  to  themselves.  This 
title  in  their  hands  was  immediately  affected  with  a  resulting  trust  for  his 
benefit  by  operation  of  law.  Now,  a  trust  raised  or  resulting  by  operation  of 
law  is  expressly  excepted  from  the  operation  of  the  statute,  and  this  case, 
therefore,  was  not  within  the  statute,  from  the  beginning." 

In  the  case  of  Wood  v.  Rahe,  96  N.  Y.  414,  425,  426,  Judge  An- 
drews, in  delivering  the  opinion  of  the  court,  uses  the  following  lan- 
guage : 

"There  are  two  principles  upon  which  a  court  of  equity  acts  in  exercising 
its  remedial  jurisdiction,  which,  taken  together,  in  our  opinion,  entitle  the 
plaintiff  to  maintain  this  action.  One  is  that  it  will  not  permit  the  statute 
of  frauds  to  be  used  as  an  instrument  of  fraud,  and  the  other  that  when  a 
person,  through  the  influence  of  a  confidential  relation,  acquires  title  to  prop- 
erty, or  obtains  an  advantage  which  he  cannot  conscientiously  retain,  the 
court,  to  prevent  the  abuse  of  confidence,  will  grant  relief.  *  *  *  The 
principle  that,  when  one  uses  a  confidential  relation  to  acquire  an  advantage 
which  he  ought  not  injequity  and  good  conscience  to  retain,  the  court  will 
convert  him  into  a  trustee,  and  compel  him  to  restore  what  he  has  unjustly 
acquired,  or  seeks  unjustly  to  retain,  has  frequently  been  applied  to  transac- 
tions within  the  statute  of  frauds." 

It  seems  to  be  admitted  by  the  defendant,  and  also  by  the  author* 
ities  which  he  cites,  that  where  the  principal  advances  the  purchase 
money  to  the  agent,  and  the  agent  then  purchases  the  property  in 
his  own  name  and  for  himself,  a  trust  would  result  in  favor  of  the 
principal,  and  the  agent  would  hold  the  property  merely  in  trust  for 
the  principal.  But  the  defendant  claims,  and  the  authorities  cited 
by  him  seem  to  sustain  him,  that  as  the  plaintiff  in  this  case  did  not 
advance  any  of  the  purchase  money,  and  that  as  the  defendant  pur- 
chased the  property  with  his  own  money,  no  such  resulting  trust  has 
arisen  or  could  arise.  Of  course,  where  the  purchase  money  is  ad- 
v.lOp.no.7— 36 
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vanced  by  the  principal  to  the  agent,  and  the  agent  then  purchases 
the  property  with  his  principal's  money,  and  in  his  own  name,  it 
makes.out  a  stronger  case  of  resulting  trust  than  where  the  agent 
himself  advances  the  purchase  money;  but  the  fact  that  the  princi- 
pal advances  the  purchase  money  cannot  be  the  controlling  fact  in 
the  case.  Many  authorities  hold  that  where  the  agent  furnishes  the 
purchase  money  with  the  consent  of  the  principal,  it  will  be  consid- 
ered as  a  loan,  and  the  agent  will  hold  the  property  purchased  in  trust 
for  his  principal,  and  as  a  security  to  himself  for  the  money  advanced 
by  him.  Kendall  v.  Mann,  93  Mass.  15;  Sandfoss  v.  Jones,  35  Cal. 
481;  Soggins  v.  Heard,  31  Miss.  426.  Also,  in  many  cases  the  prin- 
cipal may  have  an  interest  in  the  property  before  he  employs  the 
agent  to  make  the  purchase,  and  may  simply  employ  the  agent  to 
purchase  for  the  principal  an  outstanding  adverse  title  for  the  pur- 
pose of  bolstering  up  or  protecting  the  principars  own  title.  This 
outstanding  adverse  title  may  be  very  good  or  vei7  bad ;  but,  whether 
good  or  bad,  the  doctrine  cannot  at  all  be  tolerated  that  the  agent 
may,  in  violation  of  his  duties  as  agent,  purchase  for  himself  the  out- 
standing adverse  title,  and  hold  the  same  adversely  to  his  principal, 
merely  because  his  principal  has  not  advanced  the  purchase  money, 
when,  in  fact,  at  the  time  of  the  employment  of  the  agent  the  amount 
of  the  purchase  money  could  not  be  at  all  known. 

The  question  of  the  advancement  of  purchase  money  in  such  a  case 
should  not  have  much  weight.  And,  in  this  connection,  it  might  be 
well  to  remember  that  the  plaintiff  in  this  case  had  an  interest  in  the 
property  in  controversy  at  the  time  when  the  defendant  purchased  the 
same,  although  it  is  possible  that  the  defendant  may  not  have  known 
of  such  interest.  The  plaintiff  held  a  tax  title  in  the  name  of  S.  K. 
Linscott  on  one-half  of  the  property  in  controversy,  to- wit,  on  lot  No. 
100,  at  the  time  the  defendant  purchased  the  two  lots;  and  here 
the  question  may  arise,  is  it  material  whether  the  defendant  did  have 
any  knowledge  of  the  plaintiff's  interest  in  the  property  or  not  ?  Was 
the  plaintiff  bound  to  divulge  his  interest  in  the  property  to  his  agent 
in  order  to  protect  bis  own  rights  and  interests,  as  against  his  own 
agent,  and  to  prevent  his  own  agent  from  acting  adversely  to  him,  and 
from  perpetrating  a  fraud  upon  him  ?  This  question  must  certainly 
be  answered  in  the  negative.  The  principal  is  entitled  to  the  serv- 
ices which  the  agent  has  agreed  to  perform,  without  divulging  to  the 
agent  all  his  reasons  and  the  necessities  which  prompted  him  to  make 
the  employment.  A  contract  which  has  for  its  object  the  actual  sale  of 
real  estate  and  the  transfer  of  the  title  thereto  by  the  terms  of  the  con- 
tract itself,  is  of  course  within  the  statute  of  frauds,  and  it  is  gener- 
ally held,  in  such  a  case,  that  the  payment  of  the  purchase  money 
alone  cannot  take  the  contract  out  of  the  statute  of  frauds.  4  Kent, 
Comm.  451 ;  Browne,  St.  of  Frauds,  461.  In  such  a  case,  the  pay- 
ment of  the  purchase  money  does  not  seem  to  count  for  much.  Some- 
thing else  must  be  done  in  order  to  take  the  contract  out  of  the  stat- 
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ute,  and  we  do  not  think  that  the  payment  or  non-payment  of  the 
purchase  money  in  this  case  should  count  for  much.  We  think  the 
trust  nevertheless  resulted. 

The  controlling  question  in  this  case  is  not  whether  the  principal  ad- 
vanced the  purchase  money  or  not,  but  it  is  whether,  in  equity  and 
good  conscience,  the  agent,  who  in  fact  purchased  the  property  with 
bis  own  money  in  his  own  name,  in  violation  of  his  agreement  with 
bis  principal,  and  in  abuse  of  the  confidence  reposed  in  him  by  his 
principal,  can  be  allowed  to  retain  the  fruits  of  his  perfidy.  The 
weight  of  authority  is,  we  think,  that  he  cannot.  Sandford  v.  Norris, 
4  Abb.  Dec.  144;  Wellford  v.  Chancellor,  5  Grat.  39;  Onson^.  Cown, 
22  Wis.  329;  Winn  v.  Dillon,  27  Miss.  494;  Cameron  v.  Lewis,  56 
Miss.  76;  GillenwateTS'7.  Miller,  ^^Mi^s.  150;  Chastainv.  Smith,  30 
Ga.  96;  Heard  v.  Pilley,  4  Ch.  App.  548;  Lees  v.  Nuttall,  1  Euss,  &  M. 
53;  S.  C.  affirmed  on  appeal,  2  Mylne  &  K.  819;  Taylor  v.  S^jI- 
mx)n,  4  Mylne  &  C.  134;  Cave  v.  Mackenzie,  Fisher,  Ann.  Dig.  1877, 
400;  Baker  v.  Whiting,  3  Sum.  476;  Snyder  v.  Wolford,  33  Minn. 
175;  S.  C.  22  N.  W.  Rep.  254;  Peebles  v.  Reading,  8  Serg.  &  E.  484; 
Burrell  v.  Bidl,  3  Sandf.  Ch.  15;  and  other  cases  heretofore  cited. 

The  defendant  also  urges,  in  connection  with  the  statute  of  frauds, 
and  the  fact  that  the  plaintiff  did  not  advance  the  purchase  money, 
the  further  facts  that  the  plaintiff  has  never  had  the  possession  of 
the  property  in  controversy,  and  has  never  made  any  improvements 
thereon.  We  do  not  think  that  these  further  facts  can  make  any 
difference.  The  plaintiff  could  not  have  taken  the  possession  of  the 
property  until  after  he  had  purchased  Mrs.  Dihle's  title  thereto,  and 
he  employed  the  defendant  for  no  other  purpose  than  to  assist  him 
in  purchasing  such  title;  and  it  was  solely  the  defendant's  fault  that 
he  never  obtained  the  possession  of  the  property.  We  think  that  the 
other  facts  upon  which  the  resulting  trust  is  claimed  are,  aside  from 
possession  and  improvements,  amply  sufficient.  Even  the  defendant 
himself  and  his  authorities  would  not  consider  possession  and  im- 
provements as  of  any  importance  if  the  plaintiff  had  advanced  the 
purchase  money.  The  facts  that  the  defendant  was  the  agent  of  the 
plaintiff  for  the  purpose  of  negotiating  for  the  purchase  of  the  prop- 
erty; that,  in  violation  of  his  agency,  he  purchased  the  property  for 
himself,  and  took  the  title  thereto  in  his  own  name;  and  the  further 
facts  that  the  plaintiff  has  elected  to  treat  the  defendant  as  a  trustee 
holding  the  property  for  the  plaintiff,  and  has  tendered  to  the  defend- 
ant the  full  amount  which  the  defendant  paid  for  the  property,  and 
an  additional  amount  sufficient  to  compensate  the  defendant  for  all 
his  services  as  agent, — are,  we  think,  sufficient  to  entitle  the  plaintiff 
to  recover.  But,  besides  these  facts,  the  plaintiff,  as  before  stated, 
also  had  an  interest  in  the  property,  or  in  at  least  one-half  thereof, 
at  the  time  when  the  defendant  purchased  the  same;  and  we  might 
further  state  that  the  plaintiff  had  previously  employed  the  defend- 
ant to  act  as  agent  for  him  in  the  purchase  of  other  real  estate,  and 
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had  paid  him  for  his  services,  which  fact,  together  with  the  present 
employment,  indicates  that  more  intimate  and  confidential  relations 
existed  between  the  parties  than  a  single  transaction  or  a  single  em- 
ployment would. 

Under  the  facts  of  this  case  as  heretofore  stated,  we  think  the 
plainti£F  holds  the  paramount  equitable  title  to  the  property  in  con- 
troversy, and  that  the  defendant  merely  holds  the  naked  legal  title, 
and  that  he  holds  the  same  in  trust  for  the  plaintiffs  Therefore  we 
think  the  plaintiff  is  entitled  to  recover  in  this  action.  This  renders 
it  unnecessary  to  consider  any  of  the  other  questions  supposed  to  be 
involved  in  this  case.  We  might,  however,  say  that  from  a  hasty 
examination  of  the  plaintiff's  tax  title  we  are  inclined  to  think  that 
it  is  also  good,  and,  with  reference  to  lot  100,  is  a  better  title  than 
that  procured  from  Mrs.  Dihle. 

The  judgment  of  the  court  below  will  be  afl&rmed. 

(All  the  justices  concurring.) 

NOTE. 

Plaintiff  employed  the  defendant,  by  parol,  as  a^ent  to  buy  certain  lands  for  him. 
Defendant  bougiit  the  lands  in  his  own  name,  giving  his  own  notes  for  the  purchase 
money,  and  aHerwHnls  claimed  to  hold  the  land  as  his  own.  The  court  held  that  plain- 
tilf  could  not  compel  a  conveyance  of  the  lands  to  himself,  and  that  there  was  no  re- 
sulting trust  which  equity  would  enforce  in  plaintiff's  favor.  Burden  v.  Sheridan,  36 
Iowa,  12d. 


(35  Kan.  228) 

Bird  r.  Logan  and  another. 
Filed  April  9,  1886. 

1.  Homestead— Bond  for  Conveyance— Joint  Consent  op  Husband  and 

Wjfe. 

Where  a  husband  and  wife  execute  a  bond  for  a  conveyance  of  their  home- 
stead, and  they  are  ignorant  and  illiterate,  and  can  have  no  knowledge  of  the 
contents  of  the  bond  except  as  they  are  informed  by  others;  and  they  execute 
the  bond  at  different  times,  and  the  wife  executes  the  bond  after  the  husband 
has  executed  the  same,  and  without  any  consultation  with  him,  or  knowledge 
of  its  contents,  or  its  nature  or  character,  or  of  any  of  the  transactions  con- 
nected therewith,  except  as  she  is  informed  by  a  notary  public,  acting  as  the 
agent  of  the  obligee;  and  she  executes  the  bond  under  a  misapprehension  as 
to  the  cons!  .eration  for  it,  and  as  to  the  amount  of  a  lien  held  by  the  obligee 
upon  the  real  est4ite  to  be  conveyed,  which  lien  he  is  to  remove;  and  these 
misapprehensions  are  brought  about  and  induced  by  the  agent  of  the  obligee; 
and  the  consideration  for  the  real  estate  a£:reed  to  be  conveyed  is  inadequate: 
he  d.  assuming  that  the  husband  was  properly  informed  concerning  all  these 
matters,  that  there  was  no  sufficient  "joint  consent"  on  the  part  of  the  hus- 
band and  wife  to  the  alienation  of  their  homestead,  and  no  sufficient  equi- 
table grounds  for  the  specific  enforcement  of  their  contract,  as  will  authorize 
an  action  in  equity  on  the  part  of  the  obligee  against  the  obligors  for  the 
specific  enforcement  of  the  contract;  and  further  neld,  that  the  action  cannot 
be  maintained^  whether  the  husband  was  properly  informed  or  not. 
2l  Specific  Perpobmance— Contract,  when  Enforced. 

A  contract  will  be  specifically  enforced  only  where  its  specific  enforcement 
is  equitable,  and,  generally,  only  where  the  plaintiff  has  In  equity  and  good 
conscience  a  right  to  demand  its  specific  enforcement;  and,  generally,  wner^ 
a  r.ontract  is  itself  inequitable,  and  where  the  defendant  has  been  misled  by 
the  plaintiff  or  his  agent  into  executing  it,  the  contract  will  not  be  specifically 
enforced. 
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Error  from  Atchison  county. 

In  this  case  the  court  below  made  the  following  findings  and  con- 
clusions, to-wit: 

"findings  of  fact. 

"(1)  On  and  prior  to  February  20, 1882,  the  defendants  were,  and  ever 
since  said  time  they  have  been,  husband  and  wife,  and  occupying  as  their 
homestead  lot  12,  block  23,  Korth  Atchison,  consisting  of  less  than  one  acre, 
in  the  incorporated  city  of  Atchison,  in  Atchison  county,  Kansas,  tl)e  legal 
title  of  which  homestead  was  and  is  in  said  Isaac  Logan. 

"(2)  On  February  20, 1882,  said  defendants  executed  and  delivered  to  the 
plaintiff  a  mortgage  on  said  real  estate  to  secure  the  payment  of  the  sum  of 
$176,  with  interest  at  12  per  cent,  per  annum  from  said  date,  of  which  $100 
thereof  was  for  purchase  money  of  said  real  estate,  and  lumber  for  improve- 
ments thereon. 

"  (3)  On  November  28, 1882,  the  plaintiff  and  said  Isaac  Logan  agreed  upon 
a  sale  of  said  premises  to  the  plaintiff  for  the  sum  of  $350,  from  which  the 
mortgage  indebtedness  was  to  be  deducted.  The  plaintiff  then  drew  up  the 
bond  for  deed,  a  copy  of  which  is  annexed  to  the  petition  herein ;  and  both  of 
the  defendants  being  illiterate,  and  unable  to  write  their  names,  the  plaintiff 
wrote  their  names  at  the  bottom  of  said. instrument,  and  also  the  woi*ds  *  bis 
mark  '  and  <  her  mark,'  and  also  made  the  two  marks  by  cross.  Said  Isaac 
Logan  then  touched  the  pen  to  his  mark,  and  the  plaintiff  paid  him  the  sum 
of  $30,  and  told  him  that  there  would  be  just  $100  remaining  to  be  paid,  and 
that  he  would  pay  that  sum  when  the  deed  was  executed  by  both  of  the  de- 
fendants. Said  Anna  Logan  was  not  present  at  any  of  said  negotiations, 
and  she  had  no  knowledge  of  them  on  that  day,  nor  of  the  payment  of  said 
sum  of  $30. 

"(4)  On  November  29,  1882,  at  the  request  of  the  plaintiff  and  Isaac  Lo- 
gan, J.  P.  Adams,  a  notary  public,  went  to  the  house  of  the  defendants  to  ob- 
tain the  signature  and  acknowledgment  of  said  Anna  Logan  to  said  instru- 
ment, he  having  previously  taken  the  acknowledgment  of  said  Isaac  Logan 
thereto.  Said  Isaac  Logan  was  not  at  home,  but  his  wife  was  found  there 
alone.  Said  Isaac  Logan  had  not  told  her  about  the  negotiations  and  trans- 
actions with  the  plaintiff,  but  she  knew  of  the  existence  of  said  mortgage. 
She  and  her  said  husband  had  had  some  trouble,  and  they  were  not  on  good 
terms,  although  they  continued  to  live  together.  She  at  6rst  refused  to  sign 
the  instrument,  or  to  have  anything  to  do  with  it,  and  said  that  it  was  tlie 
distinct  understanding  between  herself  and  her  husband  wlien  she  signed  the 
mortgage  that  it  was  the  last  instrument  she  would  ever  sign  relating  to  the 
property.  Said  J.  P.  Adams  told  her  that  she  had  a  right  to  sign  it  or  not  as 
she  chose;  that  the  plaintiff's  claim  upon  the  property  was  $250;  and  that 
said  Isaac  Logan  might  be  able  to  pay  it  off,  in  which  case  it  could  not  be 
sold.  From  the  statement  in  the  instrument,  and  some  knowledge  that  said 
J.P.  Adams  had  about  said  mortgage,  he  supposed  that  the  plaintiff's  claim 
upon  the  property  was  $250,  when  in  fact  it  was  only  $192.31,  including  in- 
terest to  the  date  of  said  instrument;  and  said  AnnaLogan  believed  the  rep- 
resentations  made  by  said  J.  P.  Adams.  At  length  she  concluded  that  said 
Isaac  Logan  would  fail  to  pay  the  $250,  and  that  the  mortgage  would  be 
foreclosed;  and  she  then  proposed  that  if  she  could  have  the  remaining  $100 
paid. to  her  she  would  sign  the  instrument,  and  said  J.  P.  Adams  told  her 
that  he  would  see  the  plaintiff  about  it,  and  that  he  supposed  it  could  be  so 
arranged  that  she  would  get  the  $100.  She  then  touched  the  pen  to  said 
mark,  and  said  J.  P.  Adams  left,  and  he  made  out  the  certificate  of  acknowl- 
edgment, a  copy  of  which  is  appended  to  the  copy  of  said  instrument  annexed 
to  the  petition  herein.    She  knew  nothing  about  the  terms  of  the  contract  be-' 
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tween  the  plaintiff  and  said  Isaac  Logan,  nor  of  the  real  amount  of  the  in- 
debtedness, except  as  she  was  then  told  by  said  J.  P.  Adams.  Said  J.  P. 
Adams  stated  to  the  plaintiff  that  said  Anna  Logan  had  signed  the  instru- 
ment, and  agreed  to  make  the  deed,  only  on  condition  that  the  $100  should  be 
paid  to  her,  and  the  plaintiff  said  that  would  be  all  right.  On  said  twenty- 
ninth  day  of  November,  1882,  after  the  return  of  said  acknowledged  instru- 
ment to  the  plaintiff,  he  duly  entered  satisfaction  of  said  mortgage  upon  the 
record  thereof. 

"(5)  On  or  about  January  1, 1883,  the  plaintiff  made  a  tender  of  $100  law- 
ful money  of  the  United  States  to  said  Isaac  Logan,  and  demanded  a  deed  for 
said  real  estate,  but  said  Isaac  Logan  refused  to  accept  the  money,  and  re- 
fused to  make  a  deed,  on  the  ground  that  his  wife  would  not  join  in  it.  On 
the  next  day  the  plaintiff  sent  for  said  Anna  Logan,  and  she  went  to  his  office, 
and  he  then  and  there  tendered  her  the  sum  of  $100  lawful  money  of  the 
United  States,  and  demanded  a  deed  for  said  real  estate,  but  said  Anna  T^gan 
refused  to  accept  the  money,  and  refused  to  make  a  deed  unless  the  plaintiff 
would  pay  her  6200,  which  the  plaintiff  refused  to  do.  On  April  7, 1883,  the 
plaintiff  again  tendered  to  both  of  the  defendants,  at  different  places,  said  sum 
of  $100,  lawful  money  of  the  United  States;  and  also  tendereci  to  each  of  them, 
at  different  places,  a  blank  deed,  properly  filled  out,  for  said  real  estate,  and 
requested  the  defendants  to  sign  and  execute  the  same;  but  the  defendants 
each  refused  to  accept  said  sum  of  money,  and  refused  to  sign  and  execute 
said  deed  for  said  real  estate.  Neither  of  said  defendants  has  ever  returned 
to  the  plaintiff  said  sum  of  $30,  nor  any  part  thereof,  nor  paid  said  mortgage 
debt,  nor  any  part  thereof. 

"(6)  On  November  28  and  29,  1882,  real  estate  in  that  part  of  the  city  of 
Atchison  was  of  dull  sale,  but  the  market  value  of  the  real  estate  in  contro- 
versy was  $400  to  .$450,  and  its  value  at  the  present  time,  no  additional  im- 
provements having  been  made,  is  about  $700. " 

"conclusions"  of  law. 

"(1)  Tliere  was  no  such  joint  consent  of  husband  and  wife  to  the  aliena- 
tion of  said  homestead  as  should  be  enforced  in  equity. 

"(2)  Said  Anna  Logan  having  been  influenced  to  execute  said  instrument 
by  a  materially  erroneous  statement  of  the  condition  of  the  property  by  the 
officer  who  was  the  plaintiff's  agent,  the  contract  should  not  be  specifically 
enforced  against  her. 

"(3)  The  facts  stated  do  not  entitle  the  plaintiff  to  specific  performance. 

"(4)  Each  party  ought  to  pay  his  and  her  own  costs  herein." 

Jackson  dt  Roi/se,  for  plaintiff  in  error. 
Sinith  d  Solomon,  for  defendants  in  error. 

Valentine,  J.  This  action,  as  it  was  tried  in  the  court  below,  was 
an  action  to  compel  the  specific  performance  of  an  alleged  contract 
for  the  sale  and  purchase  of  real  estate.  The  case  was  tried  before 
the  court  without  a  jury,  and  the  court  made  special  findings  of  fact 
and  conclusions  of  law,  and  rendered  judgment  upon  such  findings 
and  conclusions  in  favor  of  the  defendants,  and  against  the  plaintiff, 
and  the  plaintiff,  as  plaintiff  in  error,  brings  the  case  to  this  court 
for  review. 

The  plaintiff  challenges  the  correctness  of  both  the  findings  of  fact 
and  the  conclusions  of  law,  but  we  are  inclined  to  think  that  both 
are  correct,  and  that  the  final  judgment  rendered  thereon  is  also  cor- 
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rect.  It  is  admitted  that  the  defendants  were  and  are  husband  and 
wife,  and  that  the  property  in  controversy  was  and  is  their  home- 
stead; therefore  any  alienation  of  this  property,  or  any  contract  for 
the  alienation  thereof,  to  be  of  any  validity,  requires  that  the  "joint 
consent"  of  both  the  husband  and  wife  should  be  given  thereto;  and 
this  consent  must  not  be  brought  about  by  any  fraud,  deception,  or 
misstatement  of  material  facts  by  the  other  party  to  the  alienation,  but 
must  be  the  voluntary  and  intelligent  consent  of  both  the  husband 
and  wife.  Does  the  contract  in  the  present  case  meet  these  require- 
ments ?  The  defendants  were  ignorant,  illiterate  colored  people,  who 
did  not  know  how  to  write  even  their  own  names,  and  could  have  no 
knowledge  of  the  written  contract  sued  on,  except  as  they  were  in- 
forme4  hy  other  persons.  On  November  28,  1882,  the  plaintiff  held 
a  mortgage  on  the  property  in  controversy,  which  mortgage,  includ- 
ing principal  and  interest,  amounted  to  $192.31.  He  also  paid  one 
of  the  defendants  (Isaac  Logan)  $30  in  money,  and  agreed  to  pay 
him  $100  more,  making  in  all  $322.31;  and  for  this  amount  Logan 
executed  the  instrument  in  writing  sued  on,  which  was  a  bond  and 
contract  for  the  conveyance  of  the  property  in  controversy  to  the 
plaintiflF. 

Whether  Logan  knew  what  the  exact  consideration  for  this  instru- 
ment was  we  shall  not  now  stop  to  consider,  but  will  pass  on  to  the 
more  important  question, — the  one  concerning  the  execution  of  the 
instrument  by  the  other  defendant,  Anna  Logan.  In  this  connection 
the  questions  arise :  What  was  the  real  consideration  for  the  instru- 
ment, and  what  was  it  represented  to  be  to  Mrs.  Logan?  The  prop- 
erty at  the  time  of  the  execution  of  the  instrument  was  worth  from 
$400  to  $450.  It  was  worth  about  $700  at  the  time  of  the  trial, 
which  was  July  22,  1884,  without  any  improvements  having  been 
made  thereon  since  the  execution  of  the  written  instrument.  The 
plaintiff  alleged  in  his  petition  in  the  court  below  that  the  consider- 
ation was  $350.  The  instrument  itself  showed  that  the  consideration 
was  $350.  J.  P.  Adams,  a  witness  for  the  plaintiff,  who  was  present, 
and  heard  the  parties  make  the  contract,  testified  that  he  understood 
the  consideration  to  be  $350;  and  the  court  below  found  that  such 
was  the  consideration.  In  fact,  however,  the  plaintiff  has  all  the 
time  treated  the  consideration  as  only  $322.31,  and  has  all  the  time 
claimed  that  $100  in  addition  to  the  mortgage  of  $192.31,  including 
principal  and  interest,  and  the  $30  paid  by  the  plaintiff  to  Logan, 
constituted  the  entire  consideration  and  the  entire  purchase  money 
for  the  real  estate  in  controversy.  On  November  29,  1882,  the  next 
day  after  the  instrument  had  been  executed  by  Logan,  J.  P.  Adams, 
a  notary  public,  went  to  the  house  of  Logan,  and  found  Mrs.  Logan 
alone,  who  had  no  knowledge  of  the  transactions  previously  had  be- 
tween the  plaintiff  and  Logan.  He  explained  to  her  the  nature  and 
character  of  the  instrument,  told  her  the  consideration  therefor,  and 
as  the  instrument  itself  showed  that  the  consideration  was  $350,  and 
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as  he  believed  that  such  was  the  consideration,  he  evidently  told 
her  that  such  was  the  consideration.  She  refused  to  sign  the  instru- 
ment. He  further  told  her  that  there  was  still  $100  to  be  paid  on 
the  contract,  leaving  it  to  be  inferred,  if  he  did  not  tell  her  so  in  ex- 
press terms,  that  the  claim  of  the  plaintiff  against  Logan  was  $250. 
He  also  referred  to  the  mortgage  held  bj  the  plaintiff  on  the  property, 
of  which  mortgage  she,  of  course,  had  knowledge,  although  it  is  not 
probable  that  she  knew  what  the  exact  amount  of  the  mortgage  was. 
In  all  probability  he  inadvertently  led  her  to  believe  that  the  claim  of 
the  plaintiff  against  the  land  was  $250,  when  in  fact  it  was  only 
$192.31,  principal  and  interest;  and  the  court  below  found  from  the 
evidence  that  all  this  occurred.  It  is  even  doubtful  whether  all  of  the 
$192.31  was  due,  in  equity.  They  also  had  conversation  concerning 
the  troubles  existing  between  Logan  and  his  wife,  and,  after  a  great 
deal  of  conversation,  Mrs.  Logan  finally  consented  to  sign  the  instru- 
ment upon  the  consideration  that  the  $100  still  due  should  be  paid 
to  her  and  not  to  Logan.  She  at  that  time  knew  nothing  about  the 
transactions  that  had  previously  taken  place  between  the  plaintiff  and 
Logan,  or  about  the  instrument  which  she  executed,  except  what  was 
told  to  her  by  Ad&ms,  and  the  only  way  in  which  she  executed  the 
instrument  was  by  touching  the  pen  that  made  the  mark  which  rep- 
resented her  signature.  If  the  real  consideration  for  the  contract 
was  $350,  then  the  plaintiff  would  still  be  owing  the  defendants  on  the 
contract  $127.69;  but  he  has  never  admitted  that  he  owes  more  than 
$100,  and  has  never  tendered  more  than  that  amount,  and  the  record 
does  not  show  that  he  has  even  kept  that  tender  good.  Therefore 
when  Mrs.  Logan  executed  the  instrument  she  was  laboring  under  at 
least  two  misapprehensions:  first,  she  believed  the  claim  existing 
against  the  land  was  about  $57.69  more  than  it  actually  was;  and 
that  the  consideration  for  the  sale  of  the  land  was  $27.69  more  than 
the  plaintiff  admits  it  to  be;  and  these  misapprehensions  were  in- 
duced and  brought  about  by  Adams,  who  was  evidently  acting  as  the 
plaintiff's  agent. 

Under  the  circumstances  of  this  case,  we  do  not  think  that  the  de- 
fendants ought  to  be  compelled  to  specifically  perform  their  supposed 
contract.  The  contract,  under  the  circumstances,  did  not  embody 
such  a  joint  consent  of  the  husband  and  wife  as  would,  under  the 
homestead  laws  and  in  equity,  make  the  contract  binding.  Assuming 
that  Logan  himself  had  knowledge  of  all  the  circumstances  that  led 
to  the  execution  of  the  contract,  and  knew  precisely  what  the  consid- 
eration was,  still  Mrs.  Logan  did  not  have  any  such  knowledge,  and 
she  signed  and  executed  the  contract  under  misapprehensions  brought 
about  by  the  plaintiff's  agent.  Now,  taking  the  nature  and  charac- 
ter of  the  contract ;  the  inadequacy  of  the  consideration  for  the  prop- 
erty in  controversy ;  the  fact  that  the  contract  was  signed  at  differ- 
ent times,  and  without  any  consultation  between  the  parties  signing 
the  same;  and  the  fact  that  Mrs.  Logan  signed  the  same  under  mis- 
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apprehensions  as  to  the  amount  of  the  consideration,  and  the  amount 
of  th^  mortgage  lien,  and  misapprehensions  induced  by  the  agent  of 
the  plaintiff, — we  do  not  think  that  there  is  sufficient  equity  in  the 
plaintiff's  claim  to  authorize  the  specific  enforcement  thereof.  "Upon 
breach  of  a  contract  for  the  sale  of  real  estate  it  is  not  a  matter  of 
course  for  the  court  to  enter  a  decree  of  specific  performance.  That 
will  be  done  only  when,  upon. all  the  facts,  it  is  equitable  it  should  be 
done.  He  who  asks  specific  performance  should  show  the  facts  which 
make  such  a  decree  equitable,  and  a  failure  to  do  so  justifies  a  refusal 
of  the  decree."  Fowler  v.  Marshall,  29  Kan.  665,  syllabus,  pars.  1, 
2.  '*  While,  in  legal  contemplation,  two  persons  may  make  a  contract 
that  would  be  enforced  at  law,  yet  if  it  should  seem  probable,  from  the 
facts  of  the  case,  that  the  parties  did  not  in  fact  and  in  equity  agree 
to  the  same  thing,  the  supposed  contract  would  not  be  decreed  in 
equity  to  be  enforced  specifically."  Burkkalter  v.  Jones,  32  Kan.  5, 
syllabus,  par.  1 ;  S.  G.  3  Pac.  Bep.  559.  In  the  Kansas  Beport  the 
word  "specifically"  is  erroneously  changed  to  "especially;"  in  the* 
Pacific  Beporter  it  is  printed  correctly. 

We  have  discussed  the  questions  involved  in  this  case  as  though 
Mrs.  Logan  only  was  misled  into  signing  the  contract  through  misap- 
prehensions. We  think,  however,  that  the  same  result  would  follow, 
possibly  not  for  stronger  reasons,  but  for  slightly  different  reasons, 
if  both  Logan  and  Mrs.  Logan  were  so  misled.  A  contract  will  be 
specifically  enforced  only  where  its  specific  enforcement  is  equitable, 
and,  generally,  only  where  the  plaintiff  has,  in  equity  and  good  con- 
science, a  right  to  demand  its  specific  enforcement;  and,  generally, 
where  a^  contract  is  itself  inequitable,  and  where  the  defendant  has 
been  misled  by  the  plaintiff  or  his  agent  into  executing  it,  the  contract 
will  not  be  specifically  enforced. 

The  plaintiff  did  not  ask  to  have  his  mortgage  foreclosed  in  this 
case,  and  therefore  there  was  no  error  in  the  failure  of  the  court  be- 
low to  order  or  adjudge  its  foreclosure.  The  plaintiff  may  still  en- 
force his  mortgage  in  another  suit,  if  he  chooses. 

This,  we  think,  disposes  of  all  the  substantial  questions  involved 
in  this  case. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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(35  Kan.  2(fl) 

Anderson  r.  Higgins, 
Filed  April  9,  1886. 

Error— Orders  in  Pending  Suit. 

The  denial  of  a  motion  by  the  district  court  to  dismiss  an  appeal  from  a  jus- 
tice of  the  peace,  as  well  as  the  appointment  of  a  receiver  by  the  district  court, 
are  orders  which  are  not  reviewable  in  the  supreme  court  while  the  action  in 
which  they  were  made  is  pending  in  and  undisposed  of  in  the  district  court. 

Error  from  Shawnee  county. 

J.  P,  Greer  and  J.  J.  Hitt,  for  plaintiff  in  error. 

Harris  dt  Damran,  for  defendant  in  error. 

Johnston,  J.  Hiram  Higgins  sued  M.  M.  Anderson  before  a  jus- 
tice of  the  peace  to  recover  $300  alleged  to  be  due  as  rent  for  the  use 
of  a  tract  of  land.  He  also  caused  the  issuance  of  an  attachment 
which  was  levied  upon  a  crop  grown  upon  the  land.  A  trial  was  had, 
which  resulted  in  favor  of  the  defendant.  In  due  time  the  plaintiff 
filed  an  appeal-bond,  which  recited  that  the  plaintiff  intended  to  ap- 
peal from  the  order  of  the  justice  discharging  the  attachment,  as  well 
as  from  the  judgment  in  favor  of  the  defendant.  The  cause  was 
transmitted  to  and  docketed  in  the  district  court,  and  the  defendant 
there  moved  to  dismiss  that  part  of  the  appeal  which  purports  to  ap- 
peal from  the  order  of  the  justice  discharging  the  attachment,  and 
ordering  the  attached  property  to  be  restored  to  the  defendant.  This 
motion  was  overruled,  and  the  court,  upon  application  of  the  plaintiff, 
appointed  a  receiver  to  take  possession  of  and  preserve  the  attached 
property  during  the  pendency  of  the  suit.  The  defendant,  as  plain- 
tiff in  error,  brings  the  case  here,  and  seeks  a  reversal  of  these  orders 
of  the  district  court.  The  refusal  of  the  court  to  dismiss  the  appeal 
from  the  justice  of  the  peace  is  not  a  final  order,  nor  is  it  one  which 
can  be  reviewed  in  this  court  until  the  case  in  which  the  ruling  is 
made  is  finally  disposed  of  in  the  district  court.  Edinfield  v.  Barrf 
hart,  5  Kan.  225;  Brown  v.  Kimble,  Id.  80 ;  Dolbee  y.  Hoover,  8  Kan. 
124;  Potter  Y.Payne,  31  Kan.  218;  S.  C.  1  Pac.  Rep.  617;  Kansas 
Rolling-mill  Co.  v.  Bovard,  34  Kan. ;  8.  C.  7  Pac.  Rep.  622.  Nei- 
ther have  we  jurisdiction  to  review  the  other  ruling  of  the  district  court 
which  is  complained  of.  The  order  appointing  a  receiver  is  not  one 
which  can  be  brought  up  to  this  court  and  reviewed  in  advance  of 
the  cause  in  which  the  order  is  made.  Hottenstein  v.  Conrad,  6  Kan, 
249;  Kansas  RoUing-mill  Co.  v.  Atchison,  T.  d  S.  F.  R.  Co.,  31  Kan. 
90;  8.  C.  1  Pac.  Rep.  274. 

The  motion  of  the  defendant  in  error,  that  this  proceeding  be  dis* 
missed  from  this  court,  must  therefore  be  allowed. 

(All  the  justices  concurring.) 
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(35  Kan.  77) 

Newkirk  V,  Marshall  and  another. 

Filed  April  9,  1886. 
1.  Public  Land— Homestead— Devise  to  Daughter. 

Where  a  husband,  with  his  wife  and  daughter,  settles  upon  and  occupies  a 
quarter  section  of  government  land  under  the  homestead  laws  of  the  United 
States,  and  makes  the  proper  entry  for  that  purpose,  and  while  so  occupying 
the  same,  and  just  before  his  death,  and  about  five  years  after  such  settle- 
merit,  he  executes  a  will,  giving  his  personal  property  to  his  wife,  and  giving 
the  west  half  of  the  quarter  section  to  his  wife,  and  the  east  half  to  his  daugh- 
ter, and  also  in  his  will  appoints  his  wife  as  executrix  of  his  last  will  and  tes- 
tament, and  guardian  for  his  daughter,  who  is  a  minor,  and  soon  thereafter 
dies,  and  immediately  after  his  death  his  wife  has  his  will  probated,  and  is 
appointed  executrix  under  it,  and  receives  the  personal  property  under  the 
will,  and  orally  gives  the  east  half  of  the  real  estate  to  the  daughter,  and 
promises  to  make  a  deed  therefor,  and  she  also  makes  final  proof  with  regard 
to  the  homestead  settlement,  occ^upancy,  etc.,  and  the  patent  is  afterwards 
issued  to  her;  and  while  these  things  are  transpiring,  the  daughter  marries, 
and  she  and  her  husband,  in  pursuance  of  the  parol  agreements  and  under- 
standings with  the  widow,  who  is  the  step-mother  of  the  daughter,  that  the 
daughter  shall  have  the  east  half  of  said  land,  take  possession  of  such  east 
half,  make  valuable  improvements  thereon,  and  occupy  the  same  as  their 
homestead  for  about  two  years,  when  the  husband  dies;  and  afterwards  the 
daughter  goes  to  Kentucky,  where  she  remains  for  about  10  years,  and  while 
there  the  land  is  in  charge  of  the  step-mother,  but  thestep-mbther  at  all  times 
recognizes  the  daughter's  ownership  thereof,  and  while  there  both  the  daugh- 
ter and  the  step-mother  are  again  married,  and  the  daughter,  with  her  hus- 
band, returns  to  the  land:  and  the  step-mother,  still  recognizing  the  daugh- 
ter's ownership  thereof,  and  still  promising  to  make  a  deed  to  the  daughter 
therefor,  the  daughter  and  her  husband  take  possession  of  the  land,  and  make 
further  improvements  thereon,  and  the  parties  then  quarrel,  and  the  step- 
mother then  forbids  their  going  upon  the  land,  but  they  do  go  upon  the  land, 
and  occupy  the  same  as  their  homestead;  and  there  is  no  evidence  as  to 
whether  the  step-mother's  husband  ever  expressed  any  consent  or  not  that 
the  land  should  belong  to  or  be  occupied  by  the  daughter  and  her  husband; 
and  afterwards  the  step-mother  commences  this  action  in  the  nature  of  eject- 
ment to  recover  the  property  from  the  daughter  and  her  husband:  held,  that 
the  action  cannot  be  maintained. 

3.  Same — Vested  Right  in  Homestead,  how  Acquired. 

Under  the  United  States  homestead  laws,  and  by  a  compliance  therewith, 
a  vested  right  is  obtained  in  the  homestead  at  the  expiration  of  five  years  from 
the  entry  thereof. 
8.  Same— Contract  before  Issue  of  Patent. 

When  proper  proof  of  settlement,  occupancy,  etc.,  is  made  in  such  a  case, 
the  person  to  whom  the  patent  should  be  issued  is  entitled  to  the  patent  im- 
mediatelv,  and  may  then  contract  with  reference  to  the  land,  the  same  as 
though  the  patent  had  already  and  in  fact  been  issued. 

4.  Same— Possession  and  Improvements. 

In  this  case,  the  taking  of  the  possession  of  the  land  by  the  daughter  and 
her  first  husband  under  the  parol  agreements  between  them  and  the  step- 
mother, and  the  making  of  lasting  and  valuable  improvements  thereon,  took 
the  case  out  of  the  statute  of  frauds,  and  also  supplied  a  sufiicient  considera- 
tion for  the  property;  and  the  acts  of  the  parties  since  that  time  have  enhanced 
and  made  stronger  the  daughter's  equities  in  and  to  the  land. 
6.  Same— Right  of  Devisee. 

Under  the  facts  of  this  case,  the  daughter  is  in  equity  entitled  to  the  land. 

Error  from  Chase  county. 

Madden  Bros,  and  F.  P.  Cochran,  for  plaintiff  in  error. 

Kellogg  d  Sedgwick,  for  defendants  in  error. 

Valentine,  J.     This  was  an   action  in  the  nature  of  ejectment 
brought  by  Mary  A.  Newkirk  against  John  W.  Marshall  and  Mary 
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E.  Marshall,  in  the  district  court  of  Chase  county,  Kansas,  for  the  re- 
covery of  certain  land  situated  in  that  county.  The  case  was  tried 
before  the  court  and  a  jury,  and  the  jury  rendered  a  general  verdict 
in  favor  of  the  defendants  and  against  the  plaintiff,  and  also  made 
special  findings  of  fact,  and  upon  this  general  verdict  and  these  special 
findings  the  court  below  rendered  judgment  in  favor  of  the  defendants 
and  against  the  plaintiff,  and  the  plaintiff,  as  plaintiff  in  error,  now 
brings  the  case  to  this  court  for  review.  The  facts  of  the  case  ap- 
pear to  be  substantially  as  follows:  In  the  year  1861  the  N.  W.  ^  of 
section  8,  in  township  22,  of  range  8  E.,  in  Chase  county,  Kansas, 
was  government  land.  Some  time  during  that  year  Augustus  M. 
Landsbury,  with  his  wife,  Mary  A.  Landsbury,  and  his  daughter, 
Mary  E.  Landsbury,  who  was  then  a  girl  of  about  9  or  10  years  of 
age,  settled  upon  and  occupied  this  quarter  section  of  land  as  their 
homestead.  Landsbury  also  made  an  entry  for  the  land  under  the 
homestead  laws  of  the  United  States,  but  just  when  he  made  it  is  not 
shown.  On  November  27,  1866,  Landsbury  executed  a  will,  giving 
to  his  wife,  Mary  A.  Landsbury,  all  his  personal  property  and  the 
west  half  of  said  land,  and  to  his  daughter,  Mary  E.  Landsbury,  the 
other  half  of  the  land,  and  appointed  his  wife  executrix  of  his  last 
will  and  testament,  and  guardian  for  his  said  minor  daughter.  Soon 
afterwards,  and  some  time  in  the  year  1866,  Landsbury  died. 

On  January  7, 1867,  Mrs.  Landsbury  caused  the  will  to  be  probated 
in  the  probate  court  of  Chase  county,  and  she  was  also  appointed  ex- 
ecutrix under  the  will;  and  there  was  also  evidence  tending  to  show 
that  she  was  appointed  guardian  for  her  step-daughter,  the  said  Mary 
E.  Landsbury.  At  the  July  term  of  the  probate  court  of  Chase  county, 
Mrs.  Landsbury  made  a  report,  showing  that  she  had  paid  the  debts 
of  the  estate,  and  had  a  balance  remaining  in  her  hands  belonging  to 
the  estate  of  $718,  and  further  showing  as  follows:  "Said  balance  is 
in  the  hands  of  said  Mary  Ann  Landsbury,  as  the  lawful  owner  by 
law  of  said  property,  except  the  one-half  of  homestead  she  now  lives 
on,  which  belongs  to  Mary  Eliza  Landsbury,  the  daughter  of  de- 
ceased." Some  time  after  Landsbury's  death,  but  just  when  is  not 
shown,  Mrs.  Landsbury,  as  his  widow,  made  final  proof,  under  the 
United  States  homestead  laws,  of  the  settlement  and  occupancy  of 
the  aforesaid  land,  and  also  of  Landsbury's  death,  and  that  she  was 
his  widow.  Mary  E.  Landsbury  continued  to  reside  with  Mrs.  Lands- 
bury on  the  east  half  of  said  land,  and  during  all  that  time  it  was 
understood  and  agreed  between  them  that  MaryE.  Landsbury  owned 
the  west  half  thereof,  and  that  Mrs.  Landsbury  should  at  some  time 
execute  a  deed  to  her  for  the  same.  Some  time  in  the  year  1869  or 
1870  Mary  E.  Landsbury  was  married  to  William  Wagoner.  On 
May  2,  1870,  the  patent  for  the  entire  quarter  section  was  issued  by 
the  United  States,  conveying  the  title  to  Mrs.  Landsbury.  At  that 
time,  all  the  improvements  were  on  the  east  half  thereof.  Some  time 
after  the  marriage  of  Mary  E.  Landsbury  to  William  Wagoner  they, 
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in  accordance  with  the  understanding  and  agreement  of  all  the  par- 
ties that  the  west  half  of  said  quarter  section  belonged  to  Mrs.  Wag- 
oner,  and  under  the  promise  of  Mrs.  Landsbury  that  she  would  exe- 
cute a  deed  therefor  to  Mrs.  Wagoner,  Mrs.  Wagoner  and  her  husband 
took  possession  of  the  land,  made  permanent  improvements  thereon, 
and  occupied  the  same  as  their  residence  and  homestead  for  about 
two  years,  when  Wagoner  died.  The  improvements  made  on  the 
land  by  them  during  their  occupancy  were  worth  about  $75.  Soon 
after  Wagoner's  death,  Mrs.  Wagoner  removed  to  the  state  of  Ken- 
tucky, and  resided  there  for  about  10  years. 

During  all  the  time  that  Mrs.  Wagoner  remained  in  Kentucky, 
Mrs.  Landsbury  had  charge  of  this  land,  as  well  as  of  the  east  half 
of  the  quarter  section,  leasing  the  same,  receiving  the  rents  and  profits 
thereof,  and  paying  the  taxes  thereon,  and,  for  a  part  of  the  time, 
occupying  the  same  herself,  but  all  the  time  recognizing  Mrs.  Wagoner 
as  the  owner  thereof;  that  is,  as  the  owner  of  the  west  half  of  the 
quarter  section.  Also,  while  Mrs.  Wagoner  was  in  Kentucky,  both  she 
and  Mrs.  Landsbury  were  married.  Mrs.  Wagoner  was  married  to 
John  W.  Marshall,  and  Mrs.  Landsbury  to  a  man  by  the  name  of 
Newkirk.  In  February,  1881,  Mrs.  Marshall  returned  from  Kentucky 
to  Kansas;  her  husband,  John  W.  Marshall,  having  preceded  her  some 
three  or  four  weeks.  For  some  time  afterwards,  they  resided  with 
Mrs.  Newkirk  on  the  east  half  of  said  quarter  section,  and  during 
nearly  all  this  time  Mrs.  Newkirk  still  recognized  Mrs.  Marshall  as 
the  owner  of  the  west  half  of  the  quarter  section,  and  accordingly 
permitted  Marshall  to  make  improvements  thereon  as  though  the 
land  was  his  wife's;  but  finally  Mrs.  Newkirk  and  Marshall  quarreled, 
and  then  she  told  Marshall  that  they  should  not  have  the  land  unless 
they  got  it  by  law,  and  forbade  his  moving  onto  the  land.  Shortly 
afterwa^rds,  however,  he,  with  his  wife,  did  move  onto  the  land,  and 
they  have  continuously  occupied  the  same  as  their  homestead  and 
residence  ever  since,  and  have  continued  to  make  improvements 
thereon.  The  improvements  made  upon  the  land  by  them  after  they 
took  possession  thereof,  and  before  and  after  they  occupied  the  same 
as  their  homestead,  are  worth  about  $368.  Whether  Newkirk  ever 
expressed  any  assent  or  dissent  with  respect  to  the  Marshalls'  claim 
to  the  land  is  not  shown.  The  land,  however,  at  the  time  that  the 
Marsballs  took  the  possession  thereof  was  in  the  actual  possession  of 
a  tenant  of  Mrs.  Newkirk,  which  tenant  also  resided  thereon.  Soon 
after  the  quarrel  between  Marshall  and  Mrs.  Newkirk,  Mrs.  Marshall 
demanded  a  deed  for  the  land  from  Mrs.  Newkirk,  but  she  refused, 
and  some  time  afterwards,  to- wit,  on  April  2,  1883,  Mrs.  Newkirk 
commenced  this  action  against  the  Marshalls  to  recover  the  land  from 
them.  Mrs.  Newkirk  always,  up  to  the  time  of  the  said  quarrel, 
recognized  Mrs.  Marshall  as  the  actual  and  present  owner  of  the  land 
in  controversy,  with  an  actual  and  present  right  to  the  possession 
thereof,  and  always  agreed  that  she  would  execute  a  deed  for  the  land 
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to  Mrs.  Marshall,  although  no  particular  time  was  ever  fixed  for  the 
execution  of  such  deed. 

Under  the  foregoing  facts,  has  Mrs.  Newkirk  a  right  to  recover  the 
land  in  controversy?  The  court  below  held  that  she  has  not,  but 
Mrs.  Newkirk  claims  that  she  has  such  right,  and  claims  that  the 
court  below  erred,  and  founds  this  claim  principally  upon  the  ground 
that  no  consideration  for  the  land  ever  passed  from  Mrs.  Marshall  to 
herself.  Was  such  a  consideration*  necessary  under  the  circum- 
stances? It  must  be  remembered  that  Mrs.  Newkirk  herself  never 
paid  any  consideration  for  the  land.  She  procured  the  title  thereto 
merely  by  virtue  of  being  the  widow  of  Augustus  M.  Landsbury,  who 
settled  upon  it  and  occupied  it  with  his  family  under  the  homestead 
laws  of  the  United  States,  and  his  right  did  not  depend  upon  her  any 
more  than  it  depended  upon  his  daughter,  Mrs.  Marshall.  If  he  had 
lived,  he  could  have  procured  the  title  thereto  by  occupying  it  with 
his  daughter  alone,  ju^  as  well  as  he  could  have  done  by  occupying 
it  with  his  wife  alone.  A  homestead  can  be  entered  under  the  home- 
stead laws  of  the  United  States  only  by  the  "head  of  a  family,'*  (Rev. 
St.  U.  S.  §  2289,)  which  shows  that  the  homestead  entry  is  for  the 
oenefit  of  the  whole  family,  and  not  for  any  single  individual.  The 
homestead  under  such  laws  is  virtually  a  gift  or  donation  by  the  gen- 
eral government  to  the  family;  and  hence,  when  the  title  to  such 
homestead  is  taken  in  the  name  of  any  single  member  of  the  family, 
there  should  not  be  much  consideration  required  to  vest  the  title  to 
a  fair  proportion  thereof  in  another  member  of  the  family.  Lands- 
bury  in  the  present  case  entered  and  occupied  his  homestead  for  the 
benefit  of  himself  and  his  wife,  the  present  Mrs.  Newkirk,  and  his 
daughter,  the  present  Mrs.  Marshall,  and  when  he  died  it  seems  only 
fair  and  just  that  the  homestead  should  be  equally  divided  between 
the  survivors.  This  was  thought  to  be  just  by  all  the  parties,  and 
Landsbury  so  expressed  it  in  his  will;  and  after  providing  in  his  will 
for  the  division  of  his  homestead  equally  between  his  wife  and  daughter, 
he  then  gave  all  his  personal  property  to  his  wife,  which,  in  all  prob- 
ability, he  would  not  have  done  if  be  had  not  expected  the  real  estate 
to  be  equally  divided  between  them.  And  his  widow  and  daughter 
constituted  a  family  till  long  after  the  patent  was  issued.  Under 
such  circumstances,  should  there  be  much  consideration  required  to 
pass  from  the  daughter  to  the  widow  in  order  that  such  equitable  di- 
vision of  the  real  property  should  be  made?  But  it  is  not  always 
necessary,  in  cases  of  the  equitable  transfer  of  title  to  land,  that  a 
consideration  should  pass  from  the  person  obtaining  the  land  to  the 
person  from  whom  the  land  is  obtained.  Mr.  Pomeroy,  in  his  work 
on  the  Specific  Performance  of  Contracts,  (section  130,)  uses  the  fol- 
lowing language  with  respect  to  gifts  or  donations  of  real  estate : 

«<♦  ♦  ♦  The  statute  of  frauds  is  satisfied  by  possession  as  a  part  per- 
formance, and  the  general  doctrines  of  equity  demand,  in  addition  thereto,  a 
'raluable  consideration.    This  latter  demand  is  answered  by  the  outlays,  ex- 
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penditures,  and  labors  of  the  donee  in  making  the  valuable  improvements  as 
a  consequence  of  the  gift.  The  doctrine,  therefore,  has  been  generally  ac- 
cepted that,  when  the  donee  takes  possession  and  makes  outlays  upon  valu- 
able and  substantial  improvements  in  execution  of  the  donation,  or  does  other 
analogous  acts  which  would  render  a  revocation  or  a  refusal  to  complete  in- 
equitable, a  parol  gift  of  land  will  be  specifically  enforced,  since  the  labor  and 
expenditures  of  the  donee  supply  a  valuable  consideration,  while  the  posses- 
sion and  betterments  constitute  a  part  performance  which  obviates  the  stat- 
ute of  frauds.  This  doctrine  has  been  criticised  in  some  American  decisions, 
and  wholly  repudiated  by  others.  ** 

Mr.  Fomeroy  cites  a  large  number  of  authorities  supporting  the 
proposition  which  he  enunciates.  See,  also,  Galbraith  v,  Galbraith,  5 
Kan.  402;  TjvIss  v.  George,  33  Mich.  253. 

Under  the  facts  of  this  case,  we  do  not  think  that  the  plaintiff  can 
maintain  her  action.  Under  the  United  States  homestead  laws,  and 
by  a  compliance  with  them,  a  person  entering  a  homestead,  or,  in  case 
of  his  death,  his  widow,  or,  in  case  of  the  death  of  both,  his  heirs 
or  devisee,  obtains  a  vested  right  in  the  homestead  at  the  expira- 
tion of  five  years  from  the  entry  thereof,  and  upon  making  proper 
proof  is  entitled  to  a  patent  for  the  land  from  the  United  States. 
And  as  soon  as  a  person  is  entitled  to  a  patent,  although  it  may  not 
yet  have  been  issued,  and  may  not  be  issued  for  years,  he  or  she  may. 
contract  and  be  contracted  with  concerning  the  land,  or  sell  it,  or 
convey  the  same,  precisely  the  same  as  though  the  patent  had  already 
been  issued.  Equity,  in  order  to  do  justice,  and  to  protect  the  rights 
of  parties,  and  to  prevent  frauds,  will  generally  consider  that  as  hav- 
ing been  done  which  ought  to  be  done.  And  in  order  to  protect  the 
rights  of  all  parties,  where  a  patent  is  due,  but  has  not  yet  been  is- 
sued, equity  will  consider  such  rights  precisely  the  same  as  though 
the  patent  had  in  fact  been  issued  on  the  very  first  day  on  which  it 
ought  to  have  been  issued. 

We  might  further  say  that  in  this  case  the  burden  of  proof  rested 
upon  the  plaintiff,  and  as  the  jury  found  a  general  verdict  in  favor 
of  the  defendants  and  against  the  plaintiff,  everything  will  be  con- 
sidered as  having  been  found  in  the  defendants'  favor  and  against  the 
plaintiff,  except  such  facts  as  the  jury  specifically  found  otherwise 
by  their  special  findings;  and,  viewing  the  facts  of  the  case  in  this 
manner,  we  think  the  taking  of  the  possession  of  the  land  by  Mrs. 
Marshall  and  her  first  husband  under  the  parol  agreements  between 
them  and  Mrs.  Newkirk,  and  the  making  of  the  lasting  and  valuable 
improvements  on  the  land,  not  only  took  the  case  out  of  the  statute 
of  frauds,  but  also  supplied  a  sufficient  consideration  for  the  property, 
and  the  acts  of  the  parties  since  that  time  have  enhanced  and  made 
stronger  Mrs.  Marshall's  equities  in  and  to  the  land. 

The  plaintiff  also  makes  some  points  upon  the  introduction  and 
exclusion  of  evidence,  and  the  instructions  given  and  refused;  but 
we  do  not  think  that  the  court  below  committed  any  material  error 
in  these  respects.     Upon  the  entire  facts  of  the  case,  taken  as  a  whole, 
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we  think  Mrs.  Marshall  is  entitled  to  the  land  in  controversy;  and 
believing  that  no  material  error  has  been  committed  in  the  case,  and 
that  justice  and  equity  have  been  done,  the  judgment  of  the  court  be- 
low will  be  affirmed. 

(AH  the  justices  concurring.) 


(36  Kan.  215) 

Bitter  and  another  v.  Hoffmak. 
Filed  April  9,  1886. 

1.  Judgment  by  Confession— Entry  by  Clerk  m  Vac-ation  in  Pbnwbylvanta 

— Enforcement  in  Kansas. 

Under  the  laws  of  Pennsylvania,  as  they  are  shown  to  be  by  the  parol  and 
statutory  evidence  introduced  on  the  trial,  a  valid  personal  judgment  may  be 
rendered  in  the  state  of  Pennsylvania  by  the  clerk  of  the  court  or  prothono- 
tary,  in  vacation,  upon  a  penal  bond  and  a  written  confession  of  judgment, 
for  the  full  amount  of  the  penalty,  without  summons  or  pleadings,  bnt  merely 
upon  the  request  of  the  obligee  of  the  bond;  and  such  judgment  will  be  en- 
forced in  Kansas  to  the  extent  of  the  actual  damages  suffered  by  the  obligee. 

2.  Same— Jurtsdiction  of  Pennsylvania  Court. 

Under  the  evidence  in  the  case,  an  instrument  in  writing  confessing  judg- 
ment, executed  in  Pennsylvania,  and  by  a  resident  of  that  state,  gives  to  the 
courts  of  Pennsylvania  such  jurisdiction  over  the  person  of  the  defendant  that 
a  valid  personal  judgment,  enforceable  in  another  state,  may  be  rendered 
against  him  merely  upon  his  written  confession  and  the  request  of  the  holder 
of  the  instrument;  and  this,  without  summons  or  pleadings  or  appearance  by 
the  defendant,  and  by  the  clerk  of  the  court  or  prothonotary,  in  vacation,  and 
although  the  defendant  may,  at  the  time  of  the  rendition  of  the  judgment, 
be  absent  from  the  state  of  Pennsylvania  and  a  resident  of  another  state. 
8.  Same— Validity  of  Judoment  of  Another  State. 

A  judgment  rendered  and  entered  in  a  state  other  than  Kansas,  in  accord- 
ance with  the  laws  of  such  other  state,  and  valid  there,  may  be  valid  and  en- 
forceable in  Kansas,  although  a  judgment  rendered  and  entered  in  the  same 
manner  and  form,  and  under  like  circumstances,  in  Kansas,  would  be  utterly, 
void. 

Error  from  Saline  county. 

In  August  or  September,  1883,  John  W.  Hoffman  commenced  an 
action  in  the  district  court  of  Saline  county  against  Thomas  C.  Bit- 
ter and  Abraham  Bitter,  to  recover  the  sum  of  $300,  with  interest 
and  costs.  On  November  14,  1883,  the  plaintiff,  with  leave  of  the 
court,  filed  an  amended  petition,  which  reads  as  follows,  omitting  title 
and  signature : 

'*The  said  plaintiff  complains  of  said  defendants,  and  says  that  at  the  times 
hereinafter  mentioned  the  court  of  common  pleas  in  and  for  the  county  of 
Columbia  and  state  of  Pennsylvania,  was  a  court  of  general  jurisdiction  duly 
created  and  organized  under  the  laws  of  that  state;  that  on,  to-wit.  May  29, 
1879,  the  said  plaintiff,  by  the  consideration  of  said  court,  recovered  a  judg- 
ment against  said  defendants  for  the  sum  of  three  hundred  dollars,  ($300,) 
which  said  judgment  was  duly  given  and  entered,  and  still  remains  in  said 
court  in  full  force  and  effect,  in  nowise  reversed  or  annulled.  A  copy  of  said 
Judgment  is  hereto  attached,  marked  *  Exhibit  A,*  and  made  a  part  of  this 
amended  petition. 

"Said  plaintiff  further  says  that  said  judgment  was  entered  upon  a  certain 
indemnifying  bond  executed  by  said  defendants  to  said  plaintiff,  a  copy  of 
which  is  hereto  attached,  marked  <  Exhibit  B,*  and  made  part  hereof,  for  the 
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purposes  in  said  bond  mentioned ;  that  thereby  said  defendants  bound  them- 
selves to  indemnify  and  save  harmless  the  said  plaintiff  from  all  suits,  actions, 
damages,  and  costs  that  he  might  suffer,  or  that  might  accrue  to  him  by  rea- 
son of  his  proceedings  under  certain  executions  issued  at  the  suit  of  said  de- 
fendant T.  C.  Ritter  against  Barney  Weiss  and  L.  Weiss;  that  after  the  exe- 
cution of  said  bond,  and  by  virtue  of  said  executions,  said  plaintiff  was  held 
liable  by  reason  of  his  proceedings  thereunder  to  one  Hannah  Weiss,  wlio 
claimed  to  be  the  owner  of  the  property  levied  on  and  mentioned  in  said  in- 
demnifying bond,  and  in  an  action  duly  comm'^iiced  in  said  court  of  common 
pleas  of  Columbia  county,  Pennsylvania,  on,  to-wit,  April  22,  1878,  by  said 
Hannah  Weiss  against  this  plaintiff,  said  Hannah  Weiss,  by  the  considera- 
tion of  said  court,  duly  recovered  a  judgment  against  plaintiff  for  the  sum  of 
$168,  and  $82.40  costd  of  suit,  which  said  judgment  was  entered  in  said  court 
on,  to-wit,  May  16, 1879,  and  was  thereafter  paid  by  plaintiff;  that  said  sum 
of  $168  and  cost  of  $82.40  were  the  damages  and  costs  against  which  said  in- 
demnifying bond  was  given.  Said  plaintiff  says  that  said  defendants  have 
neglected  and  refused  to  reimburse  him  for  said  damages  and  costs,  or  to  pay 
any  part  of  said  judgment  for  $300  entered  against  them  on  said  bond,  and 
the  same  remains  wholly  unsatisfied. 

**  Wherefore,  said  plaintiff  prays  judgment  against  said  defendants  for  the 
sum  of  $250.40,  with  interest  thereon  from  May  16,  1879." 

Exhibit  A,  above  mentioned,  reads  as  follows: 
**8ixtt€  of  Pennsylvania^  County  of  Columbia — ss. :  [Seal. J 

'*  Among  the  records  and  proceedings  of  the  court  of  common  pleas  in  and 
for  said  county,  inter  alia,  it  is  thus  contained:  'Appearance  docket  entry 
to  September  term,  1879,  No.  41:  John  W,  Hoffman,  41,  vs.  Thomas  C.  Rit- 
ter, Abraham  Ritter,  1.25,  paid  by  plaintiff.*  Judgment  confessed  on  in- 
demnifying bond  for  $300,  dated  June  7,  1877,  conditioned  to  indemnify  and 
save  harmless  the  above-named  John  W.  Hoffman,  sheriff,  in  a  certain  writ 
of  fieri  facias,  against  Barney  Weiss  and  L.  Weiss  at  the  suit  of  Thomas  C. 
Bitter.  Waiving  exemption,  inquisition,  condemnation,  and  stay  of  execu- 
tion.   May  28,  1879,  judg't  is  entered. 

"Wm.  Krickbaum,  Ptot." 


JUDGMENT  DOCKET  ENTRY. 

DEFENDANTS. 

PLAINTIFF. 

wo.  TERM. 

1 

YEAB. 

DATE  OF  LIEN. 

NATURE. 

am't. 

Ritter,  Thos.C.,««a/. 
Ritter,  Abraham,  '»  1 

J.  W.   Hoffman  '  41   Sept. 
Same 1  41      *' 

1879 ,28  May,  1879. 
1879 1  "      "        «* 

Indemnify-1  $300 
ingbond.    1    300 

Exhibit  B,  mentioned  in  the  petition,  is  an  indemnity  bond  in  the 
penal  sum  of  $300,  and  such  as  is  described  in  the  petition  and  in 
Exhibit  A,  and  it  also  contains  the  following  stipulation,  to-wit : 

"And  we  [Thomas  C.  Ritter  and  Abraham  Ritter]  do  hereby  confess  jndg- 
ment  for  the  above-named  sum,  without  stay  of  execution,  waiving  the  three 
hundred  dollars  exemption  law,  waiving  inquisition,  with  confession  of  con- 
demnation on  real  estate.'' 

The  amended  answer  of  the  defendants  is  as  follows,  omitting  title 
and  signature : 

"And  the  said  Thomas  C.  Ritter  and  Abraham  Ritter,  defendants,  now  come, 

and  for  their  amended  answer  to  the  petition  of  the  said  John  W.  Hoffman, 

plaintiff,  allege  and  say  (1)  that  they  deny  ejwh  and  every  allegation  and 

averment  in  said  petition  contained.    (2)  And  for  a  second  and  further  cause 
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of  defense  to  said  petition  said  defendants  say  that  at  the  time  wlien  said  pro- 
ceedings were  commenced  as  set  forth  in  plaintiff's  petition,  and  at  the  time 
when  said  supposed  judgment  was  rendered  as  alleged  in  said  petition,  they, 
the  said  defendants,  were  citizens  of  the  state  of  Kansas,  and  were  residing 
therein;  and  said  defendants  further  allege  that  they  were  not  served  with 
process  in  said  case,  and  had  no  notice  whatever  of  the  pendency  of  said  ac- 
tion, and  that  they  never  appeared  thereto  in  person  nor  by  attorney,  and 
this  they  are  ready  to  verify.  (3)  And  for  furtlier  cause  of  defense  defend- 
ants allege  and  aver  that  said  prothonotary  of  said  court  of  common  pleas 
had  no  jurisdiction  or  authority  in  law  to  enter  said  pretended  judgment. 
(4)  And  for  a  fourth  cause  of  defense  defendants  allege  and  aver  that  said 
court  of  common  pleas  had  no  authority  in  law  to  render  said  pretended  judg- 
ment. (5)  Said  defendants  further  allege  and  aver  that  said  pretended  judg- 
ment is  void  in  law.    Wherefore  defendants  pray  judgments  for  costs." 

The  reply  of  the  plaintiflF  to  this  answer  was  a  general  denial. 

The  case  was  tried  before  the  court,  without  a  jury,  on  December 
22,  1884,  and  the  court  found  generally  in  favor  of  the  plaintiff  and 
against  the  defendants,  and  rendered  judgment  accordingly,  in  favoi 
of  the  plaintiff  and  against  the  defendants,  for  $348.50,  and  the  de- 
fendants bring  the  case  to  this  court. 

R,  A.  Lovitt,  for  plaintilBFs  in  error. 

Garuer  d  Bond,  for  defendant  in  error. 

Valentine,  J.  In  the  year  1877,  John  W.  Hoffman,  who  was  the 
sheriff  of  Columbia  county,  Pennsylvania,  held  in  his  hands  a  writ  of 
fiera  facias,  or,  in  other  words,  an  execution,  in  favor  of  Thomas  C. 
Bitter  and  against  Barney  Weiss  and  L.  Weiss,  under  which  execu- 
tion he,  the  sheriff,  levied  upon  certain  property  as  the  property  of 
the  defendants  in  the  execution.  Hannah  Weiss  claimed  the  prop- 
erty, and  there  being  an  uncertainty  as  to  whom  it  belonged,  Bitter 
and  his  father,  Abraham  Bitter,  gave  to  the  sheriff,  Hoffman,  an  in- 
demnity bond,  with  a  confession  of  judgment  for  $300.  This  bond 
and  confession  were  executed  June  7,  1877.  At  that  time  the  Bit- 
ters resided  in  Columbia  county,  Pennsylvania.  Afterwards,  and 
some  time  in  February,  1878,  they  removed  to  Saline  county,  Kan- 
sas, where  they  have  resided  ever  since,  and  have  not  been  in  Penn- 
sylvania since  their  removal  to  Kansas.  The  property  levied  on  was 
sold  by  thQ  sheriff,  and  the  proceeds  applied  in  partial  satisfaction  of 
the  execution.  The  property,  however,  did  not  in  fact  belong  to  Bar- 
ney Weiss  and  L.  Weiss,  or  to  either  of  them,  but  belonged  to  Han- 
nah Weiss;  and  on  April  22,  1878,  she  commenced  an  action  against 
the  sheriff  and  recovered  a  judgment  against  him  for  the  value 
thereof,  $168,  and  costs  of  suit,  $82.40,  which  judgment  Hoffman 
paid.  This  judgment  was  rendered  on  May  15,  1879.  Afterwards, 
and  on  May  28,  1879,  Hoffman,  the  sheriff,  procured  a  judgment  to 
be  rendered  in  the  court  of  common  pleas  of  Columbia  county,  Penn- 
sylvania, in  his  favor,  and  against  Thomas  C.  Bitter  and  Abraham 
Bitter,  on  the  indemnity  bond,  for  $300.  Afterwards,  and  some 
time  in  August  or  September,  1883,  Hoffman  commenced  this  pres- 
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ent  action  in  Saline  county,  Kansas,  which  involves  in  its  determina- 
tion the  legal  effect  of  the  foregoing  facts.  Judgment  was  rendered 
in  this  action  in  favor  of  the  plaintiff,  Hoffman,  and  against  the  Bit- 
ters, on  December  22,  1884,  for  |348.50  and  costs  of  suit,  and  on  Feb- 
ruary 25, 1885,  the  defendants,  as  plaintiffs  in  error,  brought  the  case 
to  this  court  'for  review. 

The  plaintiffs  in  error  (defendants  below)  claim  that  the  judgment 
rendered  against  them  and  in  favor  of  Hoffman  in  the  common 
pleas  court  of  Columbia  county,  Pennsylvania,  on  the  indemnity 
bond  and 'confession  of  judgment,  is  an  absolute  nullity,  for  several 
reasons  which  we  shall  hereafter  mention;  and  further  claim  that 
upon  the  other  facts  of  the  case  Hoffman  is  not  entitled  to  any  relief, 
for  the  reason  that  they  do  not  constitute  a  cause  of  action;  that  the 
court  erred  in  overruling  the  defendants'  demurrer  to  the  plaintiff's 
petition,  and  in  permitting  the  plaintiff  to  amend  his  petition,  and 
in  overruling  the  defendants'  motion  for  a  new  trial.  On  the  other 
hand,  the  defendant  in  error  (plaintiff  below)  claims  that  the  judg- 
ment rendered  in  Pennsylvania  on  the  indemnity  bond  and  confes- 
sion of  judgment  is  valid;  but,  even  if  not,  still  that  upon  the  other 
facts  alleged  in  his  amended  petition  he  is  entitled  to  recover,  and 
that  the  court  below  did  not  err  in  any  of  the  respects  claimed  by  the 
defendants  (plaintiffs  in  error.)  A  judgment  rendered  in  Kansas  in 
the  manner  and  form  in  which  the  Pennsylvania  judgment  was  ren- 
dered would  be  an  utter  nullity  in  Kansas;  but,  according  to  the 
evidence  introduced  on  the  trial  in  this  case,  such  is  not  the  case  in 
Pennsylvania.  According  to  the  evidence  introduced  on  the  trial  of 
this  case,  the  judgment  rendered  in  Pennsylvania  is  absolutely  good 
and  valid  in  the  state  of  Pennsylvania;  and,  according  to  the  decis- 
ions rendered  in  Pennsylvania,  we  would  also  think  that  the  judg- 
ment is  absolutely  good  and  valid.  A  valid  judgment  may  be  ren- 
dered in  Pennsylvania  upon  a  confession,  as  this  was,  without  sum- 
mons or  pleadings,  and  by  the  clerk  of  the  court,  in  vacation,  or  by 
the  prothonotary,  as  the  clerk  is  called  in  Pennsylvania.  It  may  be 
rendered  merely  upon  the  personal  appearance  and  confession  of  the 
defendant  himself,  or  upon  the  appearance  and  confession  for  the 
defendant  by  an  attorney  at  law,  duly  authorized  in  writing  to  do  so 
by  the  defendant,  or  upon  a  confession  contained  in  a  written  instru- 
ment executed  by  the  defendant,  without  any  appearance  by  the  de- 
fendant himself,  or  any  person  for  him,  but  merely  at  the  request  of 
the  holder  of  such  instrument;  and  the  judgment  thus  rendered  may 
be  upon  a  debt  due,  or  for  an  agreed  amount  to  secure  a  future  or 
contingent  liability,  or  unascertained  and  unliquidated  damages. 
Among  the  numerous  decisions  rendered  in.  the  state  of  Pennsylvania 
concerning  these  matters  we  would  cite  the  following :  Holden  v.  Bull, 
1  Pen.  &  W.  460-;  Miller  v,  Hoivry,  3  Pen.  &  W.  374;  Stewart  v. 
Stacker,  1  Watts,  135;  Pennock  v.  Copeland,  1  Phil.  29;  Moore  v. 
Hutchinson,  Id.  377;  M'Calmont  v.  Peters,  13  Serg.  &  K.  196;  Cook  v. 
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Gilbert,  8  Serg.  &  R.  567;  Ely  v.  Karmany,  23  Pa.  St.  314;  McClure 
V.  Bomaw,  62  Pa.  St.  468;  Shenk's  Appeal,  33  Pa.  St.  371;  Pamcn- 
tier  V.  Gillespie,  9  Pa.  St.' 86;  Ter-Hoven  v.  iCcrn«,  2  Pa.  St.  96; 
SItehle  V.  Cummins,  1  Brown,  253. 

We  think  the  only  question  for  us  to  determine  in  this  case  is 
whether  the  judgment  rendered  in  Pennsylvania  is  equally  as  good 
in  Kansas  as  it  is  in  Pennsylvania.  If  it  was  .rendered  without  ju- 
risdiction personally  of  the  defendants,  of  course  it  would  be  void  in 
Kansas;  but  if  it  was  rendered  with  such  jurisdiction,  then  it  would 
be  equally  as  good  and  valid  in  Kansas  as  it  is  in  Pennsylvania;  for, 
under  section  1,  article  4,  of  the  federal  constitution,  '*full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state."  The  defendants  claim  that 
the  judgment  is  void  in  Kansas,  for  the  following  reasons : 

'  ^' The  record  made  by  the  prothonotary  is  designated,  *  Judgment  Docket 
Entry.*  It  is  entered  as  at  the  September  term,  1879.  No  summons  was  ever 
issued,  and  no  appearance  was  ever  made  by  eitlier  of  the  defendants.  No 
judgment  was  ever  rendered  by  the  court  itself.  No  finding  was  ever  made 
by  the  court  «is  to  the  amount  due  Hoffman,  if  anything,  on  said  bond.  The 
action  of  the  prothonotary  was  never  ratiliedand  confirmed  by  the  court  at  or 
during  the  subsequent  September  term.  As  far  as  appears  from  the  record, 
and  as  fsir  as  the  Pennsylvania  law  is  concerned,  upon  which  defendant  in 
error  relies,  lie  was  at  liberty  to  take  judgment  on  said  bond  the  next  day 
after  it  was  executed,  and  it  would  have  been  just  as  valid  in  our  courts  as 
the  one  sued  on.  *  ♦  *  It  does  not  appear  from  the  face  of  the  instru- 
ment the  amount  that  is  due;  in  fact,  it  does  not  appear  from  the  instrument 
that  any  amount  was  due  at  the  time  it  wiis  filed  by  the  prothonotary." 

The  defendants  further  claim  that  the  judgment  is  void  in  Kansas, 
for  the  reason  that  it  was  rendered  for  the  amount  of  a  penal  bond 
given  to  secure  a  future  and  contingent  liability,  and  to  secure  at 
most  only  unascertained  and  unliquidated  damages  which  had  not 
yet  accrued;  also  for  the  reason  that  these  damages  were  not  proved 
at  the  time  when  the  judgment  was  rendered;  and  also  for  the  rea- 
son that  the  defendants  were  in  Kansas,  and  not  in  the  state  of 
Pennsylvania,  at  the  time  when  the  judgment  was  rendered.  The 
question,  however,  as  to  how  far  these  matters  may  affect  the  validity 
of  the  judgment  in  Pennsylvania,  or  as  to  whether  they  can  have  the 
effect  to  render  the  judgment  invalid  in  Pennsylvania,  has  been  com- 
pletely answered  by  the  evidence  introduced  on  the  trial  of  this  case. 
The  judgment  was  shown  by  the  evidence,  parol  and  statutory,  to  be 
valid  in  Pennsylvania;  and,  while  it  seems  that  judgments  may 
sometimes  be  rendered  in  Pennsylvania  before  the  ultimate  liability 
of  the  defendant  occurs,  and  for  more  than  the  amount  of  that  lia- 
bility, yet  the  courts  of  Pennsylvania  seem  to  be  ever  watchful  that 
no  injustice  shall  be  done.  It  seems  that  the  courts  there  hold  that 
whatever  in  equity  and  good  conscience  ought  to  be  a  satisfaction  of 
such  judgments  will  in  fact  be  a  satisfaction  thereof;  and  therefore, 
whenever  a  judgment  is  rendered  on  a  penal  bond,  as  in  this  case, 
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for  the  full  amonnt  of  the  penalty,  the,  plaintiff  holds  the  judgment, 
in  effect,  only  as  a  security,  and  may  collect  on  the  judgment  only 
his  real  and  actual  damages.  At  common  law,  as  contradistinguished 
from  equity,  judgments  were  rendered  on  penal  bonds  for  the  full 
amount  of  the  penalty.  2  Bl.  Comm.'341;  1  Tidd,  Pr.  585.  And 
in  this  very  case  the  district  court  of  Saline  county,  Kansas,  rendered 
judgment  only  for  the  plaintiff's  real  and  actual  damages,  including 
interest,  and  not  for  the  full  amount  of  the  penalty  of  the  bond,  with 
interest,  nor  for  the  full  amount  of  the  Pennsylvania  judgment,  with 
interest.  Is  the  Pennsylvania  judgment  valid  to  this  extent  in  Kan- 
sas? This  question  depends  solely,  as  we  think,  upon  the  further 
question  whether  the  court  of  Columbia  county,  Pennsylvania,  which 
rendered  the  judgment,  had  at  the  time  sufficient  jurisdiction  of  the 
persons  of  the  defendants  to  render  the  judgment. 

In  several  of  the  states,  judgment  may  be  rendered  in  vacation 
by  the  clerks  of  the  courts,  or  by  the  prothonptaries,  as  they  are  called 
in  Pennsylvania,  and  in  several  of  the  states  judgments  may  be  ren- 
dered upon  instruments  in  writing,  executed  by  the  defendants  as  this 
was,  confessing  judgment;  and  in  Pennsylvania,  and  perhaps  in  some 
of  the  other  states,  and  at  common  law,  judgments  may  be  rendered 
on  penal  bonds  for  the  full  amount  of  the  penalty.  All  this  is  shown 
to  have  been  regularly  and  properly  done,  under  the  laws  of  Pennsyl- 
vania, in  the  present  case.  Under  the  laws  of  Pennsylvania,  as 
shown  by  the  evidence,  parol  and  statutory,  we  think  the  Pennsyl- 
vania court  rendering  the  judgment  in  the  present  case  had  jurisdic- 
tion of  the  persons  of  th^  defendants.  It  is  not  necessary  in  all  cases 
that  a  summons  should  be  issued  and  served  upon  a  party  to  the 
action  in  order  to  give  the  court  jurisdiction  over  him  personally.  A 
summons  is  never  issued  against  a  plaintiff,  and  still  the  court  has 
the  same  jurisdiction  of  the  plaintiff  that  it  has  of  the  defendant. 
A  voluntary  appearance  in  the  court  is  all  that  is  required  of  either 
the  plaintiff  or  the  defendant.  Neither  is  it  necessary  that  the  ap- 
pearance of  the  party  should  be  in  person.  It  may  be  by  attorney. 
In  many  cases  neither  the  plaintiffs  nor  the  defendants  ever  appear 
personally  in  the  court,  and  yet  the  court  may  have  ample  jurisdic- 
tion of  both.  A  plaintiff,  by  the  voluntary  appearance  of  his  author- 
ized counsel,  may  give  such  personal  jurisdiction  of  his  person  to  the 
court  that  a  personal  judgment  rendered  against  him  VFOuld  be  valid 
everywhere  in  the  United  States,  although  he  had  never  in  fact  made 
any  personal  appearance  in  the  court,  nor  even  been  in  the  state 
where  such  court  was  held  or  such  judgment  rendered.  He  has  given 
such  jurisdiction  by  simply  authorizing  an  attorney  to  appear  for 
him,  and  by  the  appearance  of  such  attorney  in  the  case. 

In  the  present  case,  while  the  defendants  were  residents  of  the 
state  of  Pennsylvania,  they  executed  an  instrument  in  writing,  which 
ander  the  laws  of  Pennsylvania  gave  any  proper  court  authority 
to  take  such  jurisdiction  of  their  persons  as  to  render  a  valid  per- 
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Bonal  judgment  against  them.  And  by  leaving  the  state  of  Penn- 
sylvania without  attempting  to  revoke  or  cancel  that  instrument,  we 
do  not  think  that  they  so  revoked  the  power  of  the  courts  of  Penn- 
sylvania that  they  could  not  afterwards  take  jurisdiction  of  the  de- 
fendants' persons,  and  render  a  valid  personal  judgment  against 
them.  And  here  we  might  say  that  when  the  defendants  executed 
the  instrument  in  writing,  confessing  judgment,  and  upon  which  the 
Pennsylvania  judgment  was  rendered,  they  were  bound  to  know  what 
the  laws  of  Pennsylvania  were,  and  such  laws  became  a  part  of  their 
contract,  and  by  their  contract  they  surrendered  jurisdiction  of  them- 
selves personally  to  the  courts  of  Pennsylvania.  A  Pennsylvania 
judgment  similar  to  the  one  in  question  in  this  case  has  been  held  to 
be  valid  in  Iowa.  Crafts  v.  Clark^  38  Iowa,  237.  See,  also,  Patter- 
son V.  State,  2  G.  Greene,  493.  About  the  only  differences  between 
the  Pennsylvania  judgment  held  to  be  valid  in  Iowa  and  the  one  now 
in  question  are  that  the  Pennsylvania  judgment  held  to  be  valid  in 
Iowa  was  rendered  upon  the  authority  given,  in  writing,,  foan^  attor- 
ney of  any  court  of  record  in  Pennsylvania  to  enter  judgment y  and  was 
rendered  upon  a  promissory  note  nearly  five  years  before  it  was  dfie, 
and  there  is  nothing  to  show  where  the  defendants  were  at  the  time, 
whether  in  Pennsylvania  or  elsewhere;  while  the  judgment  in  ques- 
tion in  this  case  was  rendered  upon  a  written  confession  (/judgment 
by  the  defendants  themselves,  upon  a  penal  bond,  after  condition 
broken,  and  the  defendants,  at  the  time  the  judgment  was  rendered, 
were  in  Kansas,  and  resided  in  Kansas.  These  differences  are  cer- 
tainly not  sufiScient  to  authorize  a  holding  that  the  judgment  in  ques- 
tion in  this  case  is  invalid,  if  it  was  rightly  held  that  the  judgment  in 
question  in  the  Iowa  case  was  valid.  We  think,  under  the  facts  of 
this  case,  the  Pennsylvania  judgment  must  be  held  to  be  valid;  and 
we  further  think  that  even  if  it  were  invalid,  still  that  the  facts  al- 
leged in  the  plaiutifif's  amended  petition  constitute  a  good  cause  of 
action,  and  authorize  the  judgment  that  was  in  fact  rendered  by  the 
court  below. 

Whether  the  court  below  erred  in  overruling  the  defendants'  de- 
murrer to  the  plaintiff's  original  petition  is  wholly  immaterial,  for 
the  plaintiff  subsequently  filed  an  amended  petition  which  we  think 
stated  a  good  cause  of  action.  And  we  do  not  think  that  the  court 
below  erred  in  overruling  the  defendants'  motion  for  a  new  trial.  In- 
deed, we  do  not  think  that  the  court  below  committed  any  material 
error.     The  judgment  of  the  court  below  will  be  afl&rmed. 

(All  the  justices  concurring.) 
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(35  Kan.  178) 

McGrossbn  V.  Harris  and  others. 
Filed  April  9,  1886. 

Taxation— Lien— Judgment  Creditor. 

Where  a  mortgage  of  real  estate  is  merged  into  a  judgment,  which  includes 
all  the  taxes  due  upon  the  land  at  the  date  of  its  rendition,  the  payment,  by 
the  judgment  creditor,  of  taxes  accruing  on  the  premises  after  the  judgment, 
will  not  constitute  a  separate  and  independcst  lien  on  the  land,  which  can  be 
enforced  by  action  after  the  judgment  debtor  has  satisfied  the  judgment,  in- 
terest, and  costs. 

Error  from  Wyandotte  county. 
D.  B.  Hadley,  for  plaintiff  in  error. 
N.  Cree,  for  defendants  in  error, 

HoRTON,  C.  J.  Edmond  Harris  and  his  wife,  Maria,  on  June  2, 
1880,  executed  a  mortgage  to  R.  D.  McCrossen  upon  lots  3  and  4,  in 
block  94,  in  the  city  of  Wyandotte,  in  this  state,  to  secure  the  pay- 
ment of  a  note  for  $275,  with  interest.  On  January  3,  1883,  Mc- 
Crossen obtained  a  judgment  of  foreclosure  of  the  mortgage,  and  in 
the  judgment  the  taxes  then  due  on  the  premises  were  decreed  to  be 
a  lien  thereon.  It  was  also  provided  in  the  decree  that  if  McCrossen 
should  pay  such  taxes,  he  should  be  repaid  out  of  the  sale  of  the  prop- 
erty. Appraisement  having  been  waived  in  the  mortgage,  the  sale, 
under  the  decree  of  foreclosure,  was  stayed  six  months.  A  sale  was 
made  December  3,  1883,  but  on  account  of  informalities  this  was  set 
aside.  On  December  20, 1883,  McCrossen  paid  $41.68  for  taxes  upon 
the  premises  upon  which  the  judgment  was  a  lien.  On  February  15, 
1884,  he  filed  his  prcecipe  for  an  alias  order  of  sale  upon  the  judg- 
ment, but  before  it  was  placed  in  the  hands  of  the  sheriflF  Edmond 
Harris  paid  off  the  judgment,  interest,  and  costs,  and  all  taxes,  up  to 
and  including  those  assessed  for  1882,  but  refused  to  repay  plaintiff 
the  taxes  of  1883.  This  action  was  brought  to  recover  the  taxes  so 
paid  by  him,  and  to  declare  the  same  a  lien  upon  the  premises.  The 
premises  were  subsequently  sold  to  George  Gruble,  and  Gruble  and 
his  wife  mortgaged  the  property  to  Adeline  Crane  to  secure  the  sum 
of  $500.  The  petition  charged  that  George  Gruble  and  Adeline  Crane 
took  their  conveyances  with  full  knowledge  of  the  alleged  lien  of  Mc- 
Crossen. At  the  time  that  the  plaintiff  paid  the  taxes,  the  mortgage 
had  been  extinguished  by  being  merged  into  the  judgment;  therefore 
the  taxes  were  not  a  lien  in  connection  with  the  mortgage ;  therefore 
-no  action  can  be  maintained  to  recover  these  taxes  upon  any  of  the 
covenants  of  the  mortgage,  nor  upon  the  provisions  of  section  148,  c. 
107,  Comp.  Laws  1879,  permitting  a  mortgagee  to  pay  taxes  where 
the  mortgagor  fails  or  neglects  so  to  do.  Vincent  y,  Moore,  17  N.  W. 
Eep.  81;  Hitchcock  v.  Merrick,  18  Wis.  375;  Johnson  v.  Payne,  11 
Neb.  269;  S.  C.  9  N.  W.  Rep.  81. 

After  the  judgment  was  rendered,  the  amount  thereof  was  a  spe- 
cific lien  upon  the  real  estate  described  therein.     Under  some  cir- 
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cumstances,  perhaps,  a  party  might  pay  the  taxes  for  the  protection 
of  his  lien,  and  for  such  payment  equity  might  give  him  a  lien  in 
connection  with  the  judgment;  but  such  a  case  is  not  presented. 
All  of  the  taxes  prior  to  1883  were  included  in  the  judgment.  For  the 
protection  of  his  judgment  lien,  it  was  not  necessary  to  pay  the  taxes 
of  1883.  Section  56,  c.  107,  Comp.  Laws  1879,  provides  that,  where 
any  real  estate  is  sold  at  judicial  sale,  the  court  shall  order  all  taxes 
and  penalties  thereon  against  the  land  to  be  discharged  out  of  the 
proceeds  of  the  sale.  Therefore,  if  the  plaintiff  had  not  paid  the 
taxes  of  1883,  and  if  a  sale  had  been  made  of  the  premises,  the  taxes 
would  have  been  satisfied  out  of  the  proceeds.  Section  56,  c.  107, 
mpra.  If  the  plaintiff  had  not  paid  the  taxes  at  the  time  the  judg- 
ment debtor  paid  the  judgment  and  costs,  the  taxes  would  no  longer 
have  been  of  any  concern  to  him.  There  is  no  allegation  in  the  pe- 
tition that  the  real  estate  was  insufficient  security  for  the  judgment 
lien,  or  any  other  special  facts  set  forth  .showing  the  necessity  of  the 
payment  of  the  taxes,  after  judgment,  to  protect  the  judgment  lien. 
Under  the  circumstances,  we  must  regard  the  payment  of  the  taxes 
by  plaintiff  as  voluntary,  and  such  payment  will  not  support  an 
action  to  constitute  the  taxes  so.  paid  a  separate  and  independent 
lien  on  the  land.  It  seems  very  unjust  that  the  plaintiff  should  pay 
these  taxes,  and  not  be  able  to  recover  the  amount  thereof;  but  as 
the  payment  must  be  regarded  as  voluntary,  the  law  does  not  give  a 
remedy. 

The  judgment  of  the  district  court  will  be  affirmed* 
'  (All  the  justices  concurring.) 


(35  Kan.  93)  ^  ^ 

Gardner  t;.  Bisher. 

Filed  AprU  9, 1886. 

1.  Set-Off  and  Ck>UNTER-CLAiM— Note  Sbcttrbd  by  Chattet.  Mortoa^e— Uif- 

UQUIDATED  DAMAGES. 

Unliquidated  damages  arising  from  contract  may  constitute  a  set-off  against 
a  note  secured  by  a  chattel  mortgage;  and  if  such  unliquidated  damages  ex- 
ceed the  mortgage  debt»  the  mortgagee  is  not  entitled  to  the  possession  of  the 
property  described  in  the  mortgage,  as  against  the  mortgagor  asserting  such 
unliquidated  damages,  and  pleading  the  same  in  an  action  loonded  UDon  the 
note  and  mortgage. 

i.  Same—Assionicbnts— Cross-Dbmandb. 

When  cross-demands  have  existed  between  persons  under  such  circum- 
stances that  if  one  had  brought  an  action  against  the  other  a  set-off  could 
have  been  set  up,  neither  can  be  deprived  of  the  benefit  of  such  set-off  by  the 
assignment  of  the  other.    Section  100,  Civil  Code. 

Johnston,  J.,  dissenting. 

Error  from  Butler  county. 

This  case  was  originally  commenced  and  tried  before  a  justice  of 
the  peace.  The  following  is  the  plaintiff's  bill  of  particulars,  omit' 
ting  name  of  justice  and  title: 
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"Plaintiff,  Israel  D.  Risher,  complains  of  the  defendant,  John  R.  Gardner, 
and  says  that  the  plaintiff  is  the  owner  of  the  following  described  and  valued 
property,  to-wit:  one  red  cow,  with  some  white  in  the  face  or  forehead,  said 
cow  being  a  little  more  than  five  years  old,  and  being  of  the  value  of  thirty- 
five  dollars;  that  said  plaintiff  is  entitled  to  the  immediate  possession  of  said 
cow;  that  said  property  is  wrongfully  detained  from  said  plaintiff  by  said  de- 
fendant, John  R.  Gardner;  that  said  property  was  not  taken  in  execution, 
or  on  an  order  or  judgment  against  said  plaintiff",  or  for  payment  of  any  tax, 
fine,  or  amercement  assessed  against  said  plaintiff,  or  by  virtue  of  any  order 
issued  in  replevin,  or  any  other  mesne  or  final  process;  that  by  reason  of  such 
unlawful  detention  of  said  property  by  said  defendant  this  plaintiff  has  sus- 
tained damages  in  the  sum  of  forty-five  dollars.  Wherefore  plaintiff  sues, 
and  prays  judgment  against  said  defendant  for  the  return  of  said  property, 
and  for  said  damages,  and  for  all  other  proper  relief  in  the  premises." 

An  appeal  was  taken  to  the  district  oourt,  and  trial  bad  January 
22,  1885,  by  the-coart,  the  parties  waiving  a  jury.  Upon  tbe  request 
of  defendant,  the  court  made  and  filed  the  following  findings  of  fact : 

"(1)  On  the  twenty-fifth  day  of  February,  1884,  plaintiff  made  and  de- 
livered to  Herman  Litzkie  two  notes  for  fifty-five  dollars,  due  in  two  and  six 
months,  respectively,  and  bearing  interest  at  12  per  cent,  per  annum  from 
date;  and  at  the  same  time,  to  secure  the  payment  of  these  two  notes,  made 
and  delivered  to  said  Herman  Litzkie  a  mortgage  upon  tlie  property  replevied 
in  this  action,  being  a  cow;  which  mortgage  provided  that  if  the  said  indebt- 
edness should  be  paid  when  due  the  mortgage  should  become  void;  and  fur- 
ther provided  that  if  the  indebtedness  was  not  paid  when  due,  the  mortgiigee 
might  take  the  property,  and  sell  it  at  public  or  private  sale,  and  that  until 
default  should  be  made  the  property  should  remain  in  the  possession  qf  the 
plaintiff.  (2)  The  plaintiff  made  payments  upon  said  indebtedness  as  fol- 
lows: On  August  4,  1884,  twenty-eight  dolhirs;  on  September  29,  1884, 
twenty  dollars;  and  on  October  4,  1884,  thirteen  68-100  dollars.  (3)  On  or 
about  the  twentieth  day  of  February,  A.  D.  1884,  the  plaintiff  and  said  Her- 
man Litzkie  entered  into  a  contract  whereby  Litzkie  agreed  to  furnish  to 
plaintiff  one  hundred  and  fifteen  head  of  cattle,  to  be  herded  by  plaintiff  dur- 
ing the  herding  season  of  1884;  and  to  furnish  to  plaintiff  a  pony  for  herding 
purposes  during  such  season,  and  furnish  the  necessary  salt  with  which  to 
salt  said  cattle  during  said  season;  and  to  pay  plaintiff  for  herding  said  cat- 
tle the  sum  of  fifteen  cents  per  head  per  month  for  said  season,  and  the  plain- 
tiff agreed  to  herd  said  cattle  during  said  season  for  said  compensation ;  thatthe 
herding  season  opened  during  the  month  of  May,  in  1884,  and  continued  for 
about  five  months;  that  the  plaintiff  procured  tbe  use  of  extra  pasture  land, 
and  made  other  necessary  arrangements  for  the  herding  of  said  cattle  for  said 
season;  that  plaintiff  had  a  son  capable  of  herding  said  cattle  in  connection 
with  all  other  cattle  plaintiff  was  herding  for  said  season;  that  plaintiff  en- 
gaged in  herding  cattle  during  the  herding  season  of  1884,  and  could  have 
herded  said  cattle  of  Litzkie  under  said  contract  without  additional  expense; 
that  the  said  Herman  Litzkie  wholly  failed  to  furnish  plaintiff  any  cattle  to 
be  herded  during  any  part  of  said  season  under  said  contract,  or  otherwise; 
that  the  plaintiff  sustained  damages  by  reason  of  the  breach  of  said  contract 
on  the  part  of  said  Litzkie  in  the  sum  of  eighty-five  dollars;  that  if  said  cat- 
tle had  been  furnished  by  Litzkie  as  agreed,  the  contract  of  herding  by  plain- 
tiff would  have  been  fulfilled  before  the  taking  of  the  property  hereinafter 
stated.  (4)  TImt  on  or  about  the  sixth  day  of  October,  1884,  the  said  Her- 
man Litzkie  took  possession  of  said  mortgaged  property  under,  and  claiming 
the  right  so  to  do  by  virtue  of.  said  mortgage;  that  defendant,  Gardner,  was 
present  with  Litzkie  at  the  time  of  such  taking  said  property.    (5)  That  at 
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the  time  Litzkie  took  said  mortgaged  property  as  aforesaid  in  the  presence  of 
defendant,  Gardner,  the  plaintiff  notified  Litzkie  that  he  considered  said 
mortgage  debt  fully  paid,  and  demanded  the  surrender  of  said  notes  and  mort- 
gage. (6)  That  said  Litzkie,  claiming  to  act  under  the  provisions  of  said 
mortgage,  sold  said  property  to  defendant  at  private  sale  to  satisfy  said  mort- 
gage debt.  (7)  That  the  said  property  is  of  the  value  of  thirty  dollars.  (8) 
That  the  value  of  the  use  of  said  property  from  the  commencement  of  this 
action  until  this  trial  is  the  sum  of  ten  dollars.  (9)  That  except  as  affected 
by  said  mortage,  and  the  proceedings  thereunder,  the  plaintiff  was  the  owner 
of  said  property  at  the  time  of  this  action." 

And  thereon  the  court  made  the  following conclnsions  of  law: 

"(1)  That  the  taking  of  the  property  by  said  Herman  Litzkie  under  said 
mortgage  was  unauthorized  and  wrongful;  (2)  that  the  sale  of  said  property 
by  said  Herman  Litskie  to  defendant,  John  K.  Gardner,  was  unauthorized, 
and  conveyed  no  title;  (3)  that  the  plaintiff  is  entitled  to  recover  of  the  de- 
fendant in  this  action  the  property  replevied,  and  the  sum  of  thirty  dollars, 
in  case  a  return  of  said  property  cannot  be  had,  and  the  plaintiff  is  further 
entitled  to  recover  of  the  defendant  the  sum  of  ten  dollars,  his  damages  for 
the  detention  of  said  property." 

The  defendant  excepted  to  the  findings  of  fact  and  conclusions  of 
law,  and  afterwards  iiled  a  motion  for  judgment  upon  the  findings  of 
fact,  which  was. overruled.  Subsequently  he  filed  a  motion  for  a  new 
trial,  which  was  also  overruled.  Judgment  was  entered  upon  the  find- 
ings in  favor  of  the  plaintiff  that  he  recover  from  the  defendant  the 
personal  property  described  in  the  bill  of  particulars,  and,  in  case  a 
return  of  the  property  could  not  be  had,  that  he  recover  $30  for  the 
value  of  the  property.  It  was  also  adjudged  that  the  defendant  pay 
all  costs.  To  the  rulings  and  judgment  the  defendant  excepted,  and 
brings  the  case  here. 

T.  0.  Shinn,  for  plaintiff  in  error. 

A.  L.  L.  Hamilton  and  (7.  A.  Leland,  for  defendant  in  error. 

HoRTON,  C.  J.  This  action  originated  in  a  justice's  court-  Sub- 
sequently it  was  appealed  to  the  district  court,  and  there,  upon  the 
trial,  the  .parties  waived  a  jury,  and  submitted  the  case  to  the  court, 
with  the  request  that  the  court  find  the  facts  specifically,  and  state  its 
conclusions  of  law  thereon.  This  was  done.  The  facts  found  are  sub- 
stantially these:  On  February  25,  1884,  Israel  D.  Eisher,  plaintiff 
below,  executed  to  Herman  Litzkie  two  notes  for  $55,  due  in  two  and 
six  months,  respectively,  and  bearing  interest  at  12  per  cent,  per  an- 
num from  date.  To  secure  the  payment  of  these  notes,  Eisher  exe- 
cuted to  Litzkie  a  mortgage  upon  a  cow, — the  property  replevied  in 
this  action, — which  provided,  among  other  things,  that  if  the  indebt- 
edness was  not  paid  when  due  the  mortgagee  might  take  the  property 
and  sell  it  at  public  or  private  sale.  It  was  further  provided  therein 
that  until  default  should  be  made  the  property  should  remain  in  the 
actual  possession  of  the  mortgagor.  Eisher  paid  $61.68  upon  the 
notes.     On  February  20, 1884,  Eisher  and  Litzkie  entered  into  a  con- 
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tract  whereby  Litzkie  agreed  to  furnish  to  plaintiff  115  head  of  cattle 
to  be  herded  by  the  plaintiff  during  the  herding  season  of  1884.  Litz- 
kie wholly  failed  to  furnish  any  cattle  to  be  herded  nnder  bis  contract, 
and  Bisher  sustained  damages  by  reason  of  the  breach  thereof  in  the 
sum  of  $85.  On  October  6,  1884,  after  such  damages  had  accrued 
to  Eisher,  Litzkie  took  possession  of  the  cow  embraced  in  the  mort- 
gage, claiming  the  right  so  to  do  by  virtue  thereof.  At  this  time 
Bisher  notified  Litzkie  tl/at,  on  account  of  the  damages  which  had 
accrued  to  him  by  reason  of  the  breach  of  the  contract  before  men- 
tioned, the  mortgage  debt  was  fully  satisfied;  and  thereupon  he  de- 
manded the  surrender  of  the  notes  and  mortgage.  Litzkie  refused 
to  assent  to  the  claim  of  Bisher,  but  sold  the  property,  which  was  of 
the  value  of  $30,  at  private  sale,  to  John  B.  Gardner,  the  defendant 
below,  who  was  present  when  Litzkie  took  the  mortgaged  property, 
and  had  notice  from  Bisher  that  he  was  the  owner  of  the  cow,  and 
that  the  mortgage  debt  was  satisfied  as  above  stated.  Subsequently, 
Bisher  brought  his  action  in  replevin  against  Gardner  to  obtain  pos- 
session of  the  cow. 

The  $61.68  which  Bisher  had  paid  upon  the  notes  secured  by  the 
mortgage,  together  with  the  $85  claimed  by  him  as  damages  by  rea- 
son of  the  breach  of  the  contract  upon  the  part  of  Litzkie,  greatly 
exceeded  the  balance  due  upon  the  notes  and  mortgage.  The  ques- 
tion in  the  case,  therefore,  is  whether  Bisher  had  the  right  to  offset 
against  the  notes  and  mortgage  the  damages  he  claimed  against  Litz- 
kie. We  think  he  had  the  right  to  offset  his  damages,  and  that  Litz- 
kie acted  at  his  peril  in  taking  the  cow.  The  only  claim  he  had  to 
the  cow  was  under  the  mortgage,  and  his  interest  in  the  property 
depended  upon  the  amount  due  him  from  the  mortgagor,  after  de- 
ducting all  payments  and  legal  offsets.  His  claim,  therefore,  was 
founded  on  contract,  and  in  this  state  any  cause  of  action  arising 
from  contract,  whether  it  be  for  a  liquidated  demand  or  for  unliqui- 
dated damages,  constitutes  a  set-off  against  any  action  founded  on 
contract.  Sections  94,  98,  Civil  Code;  Stevens  v.  Able,  15  Kan.  584. 
The  law  relating  to  set-offs  in  this  state  has  been  broadened  to  em- 
brace claims  not  recognized  as  such  by  the  laws  of  many  other  states; 
hence  the  cases  of  Gates  v.  Smith,  2  Minn.  30,  (Gil.  21;)  Keightley 
V.  Walls,  24  Ind.  205;  and  Warner  v.  Comstock,  22  N.  W.  Bep.  64, 
— do  not  apply. 

Gardner  purchased  the  cow  with  notice  of  Bisher's  rights.  His 
defense,  or  rather  his  claim,  in  the  action  was  founded  upon  the  notes 
and  mortgage  executed  by  Bisher  to  Litzkie.  If  nothing  was  due 
upon  the  notes  and  mortgage,  or  if  Bisher  had  a  valid  offset  to  the 
same  at  the  time  Litzkie  took  possession  of  the  cow,  then  Gardner 
obtained  no  title  or  right  thereto,  if  Bisher's  set-off  was  relied  upon 
and  pleaded  by  him  in  any  action  or  proceeding  founded  upon  the 
notes  and  mortgage. 

Section  100  of  the  Civil  Code  provides : 
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"When  cross-demands  have  existed  between  persons  under  such  circum- 
stances that,  if  one  had  brought  an  action  against  the  other,  a  counter-claim 
or  set-off  could  have  been  set  up,  neither  can  be  deprived  of  the  benefit 
thereof  by  the  assignment  or  death  of  the  other,  but  the  two  demands  must 
be  deemed  compensated  so  far  as  they  equal  each  other."  Leavenaon  v.  La- 
fontane,  3  Kan.  523;  Turner  v.  Crawford,  14  Kan.  499;  Sponenbarger  v. 
LemerU  23  Kan.  65. 

So,  here,  Eisher  cannot  be  deprived  of  the  benefit  of  his  set-oflf  on 
account  of  the  sale  or  transfer  of  the  mortgaged  property  to  Gardner, 
who  had  full  knowledge  of  Risher's  set-off  at  the  time  he  purchased. 

The  judgment  of  the  district  court  will  be  affirmed. 

Valentine,  J.,  concurring. 

Johnston,  J.  I  do  not  concur.  Under  our  statutes  a  set-off  can 
only  be  pleaded  in  an  action  founded  on  contract.  Civil  Code,  §  98. 
This  was  an  action  of  replevin,  which  is  in  the  nature  of  a  tort,  and 
is  founded  upon  the  wrong  of  the  defendant,  and  not  upon  contract. 
I  think,  therefore,  that  the  adjudication  of  a  claim  between  the  plain- 
tiff and  defendant's  vendor  in  this  action  was  erroneous. 


(35  Kan.  156) 

Morris  t?.  Cooper  and  another. 
Filed  April  9, 1886. 

1.  Guardian  and  Ward— Bond— Statutb. 

From  the  language  of  the  bond  sued  on  in  the  present  case,  and  other  facts, 
held,  that  the  bond  was  given  under  section  7  of  the  act  relating  to  guardians 
and  wards,  and  not  under  section  15  of  said  act. 

2.  Same— Guardian's  Sale— Object  op  Bond. 

A  guardian's  bond,  executfed  under  section  7  of  tlieact  relating  to  guardians 
and  wards,  is  intended  as  a  security  only  for  the  proper  use  of  the  personal 
estate  of  the  ward,  and  the  rents  and  profits  of  his  real  estate,  and  is  not 
intended  as  a  security  for  the  proper  use  of  the  purchase  money  received  by 
the  guardian  on  the  sale  of  the  real  estate  of  the  ward,  another  bond  being 
required  to  be  given  for  that  purpose  by  section  16  of  said  act. 

Error  from  Coffey  county. 

E.  N,  Connal,  for  plaintiff  in  error. 

George  E.  Manchester,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Alice  N.  Cooper  and 
Caleb  T.  Noell  against  Isabella  Holland,  Augustine  Holland,  and  John 
Morris  on  a  guardian's  bond.  Judgment  was  rendered  in  favor  of 
the  plaintiffs,  and  against  the  defendants,  and  the  defendant  John 
Morris,  as  plaintiff  in  error,  brings  the  case  to  this  court  for  review, 
making  Alice  N.  Cooper  and  Caleb  T.  Noell  the  defendants  in  error. 

It  appears  from  the  evidence  in  tiie  case  that  some  time  in  Novem- 
ber, 1861,  Caleb  T.  Noell  died,  leaving  a  widow,  Isabella  Noell,  now 
Isabella  Holland,  and  a  daughter,  Alice  N.  Noell,  now  Alice  N.  Cooper, 
and  soon  afterwards,  to-wit,  on  March  27, 1862,  a  son,  Caleb  T.  Noell, 
was  born.     Caleb  T.  Noell,  deceased,  also  left  a  small  amount  of  real 
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estate,  bat  whether  he  left  any  personal  property  or  not  is  not  shown. 
On  May  13, 1870,  Isabella  Holland,  as  principal,  and  Augustine  Hol- 
land, her  husband,  and  John  Morris,  as  sureties,  executed  the  follow- 
ing bond,  and  Isabella  Holland  took  and  subscribed  the  following 
oath,  to- wit : 

•*guardian's  bond. 
"Know  all  men  by  these  presents:  That  we,  Isabella  Holland,  as  principal, 

and and  Augustine  Holland,  as  sureties,  are  held  and  firmly  bound 

unto  the  state  of  Kansas  in  the  sum  of  five  hundred  dollars,  fof  the  payment 
of  which  we  bind  ourselves,  our  heirs,  executors,  and  administrators,  by  these 
presents;  upon  the  condition  thafc  whereas,  the  said  Isabella  Holland  has 
been  appointed  by  the  probate  court  of  Coffey  county,  Kansas,  guardian  of 
the  pei*sons  and  estate  of  Alice  N.  Noell  and  Caleb  T.  Noell,  children  and 
heirs  of  Caleb  T.  Noell,  deceased,  minora,  of  Coffey  county,  Kansas,  under 
the  age  of  eighteen  years:  Now  if  the  said  Isabella  Holland  shall  faithfully 
discharge  all  of  her  duties  as  such  guardian  according  to  law,  then  the  above 
bond  to  be  void,  otherwise  to  remain  in  full  force  in  law. 

"In  witness  whereof  we  hereunto  subscribe  our  names  this  thirteenth  day 
of  May,  A.  D.  1870. 

"Isabella  Holland.  [Seal. 

"John  Morris.  'Seal. 

"Augustine  Holland."     [Seal. 

"State  of  Kansas,  Coffey  County— ss,:  I,  Isabella  Holland," do  solenxnly 
swear  that  I  will  faithfully  and  impartially,  and  to  the  best  of  my  ability, 
discbarge  all  the  duties  that  shall  devolve  upon  me  as  guardian  of  the  per- 
sons and  estate  of  Alice  N.  Noell  and  Caleb  T.  Noell,  children  and  heirs  of 
Caleb  T.  Noell,  deceased,  minor  heirs  of  Caleb  T.  Noell,  deceased. 

"Isabella  Holland. 

"Sworn  to  and  subsqribed  before  me  this  thirteenth  day  of  May,  A.  D. 
1870. 

"John  M.  Rankin,  Judge." 

This  bond  and  oath  were  filed  in  the  ofiQce  of  the  probate  judge  on 
May  18,  1870,  and  on  the  same  day  Mrs.  Holland  was,  by  the  pro- 
bate judge,  appointed  guardian  for  the  property  of  the  minor  heirs 
of  Caleb  T,  Noell,  deceased,  by  the  following  order,  to-wit : 

**IN  Vacation,  May  18,  1870. 

"And  now  comes  Isabella  Holland,  and  represents  that  she  is  the  mother 
of  Alice  N.  Noell  and  Caleb  T.  Noell,  minors  under  the  age  of  fourteen  years, 
and  that  the  said  heirs  have  property  which  may  depreciate  in  value  or  re- 
main unproductive  if  a  guardian  be  not  appointed;  and  the  court  being  sat- 
istied  of  the  fitness  of  said  Isabella  Holland  to  act. as  guardian  of  the  said 
wards,  it  is  ordered  that  letters  of  guardianship  issue  accordingly  to  the  said 
Isabella  Holland,  she  having  filed  a  sufficient  bond  as  such  guardian. 

"John  M.  Rankin,  Probate  Judge." 

On  the  next  day,  to-wit.  May  19,  1870^  Mrs.  Holland  filed  an  ap- 
plication in  the  office  of  the  probate  court,  asking  permission  to  sell 
the  aforesaid  real  estate  which  had  descended  to  the  said  minor  chil- 
dren as  the  heirs  of  Caleb  T.  Noell,  deceased,  which  application  was 
granted  by  the  probate  court.  No  other  or  additional  bond  was  ever 
given  by  Mrs.  Holland,  but  nevertheless,  on  June  6, 1870,  as  guard- 
ian, she  sold  £aid  real  estate  to  Joseph  Newlan  for  the  sum  of  $250, 
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which  sale  was  approved  by  the  probate  court,  and  on  the  same  day 
Mrs.  Holland  executed  to  Newlan  a  guardian's  deed  for  the  land. 
On  Jnne  8,  1870,  Mrs.  Holland  reported  that  she  had  in  her  hands, 
belonging  to  her  wards,  $258,  principal  and  interest,  all  being  the 
proceeds  of  said  sale  of  real  estate.  On  May  21,  1883,  she  further 
reported  to  the  probate  court  that  she  had  in  her  hands,  belonging  to 
her  wards,  $301.64,  this  sum  being  the  said  $258,  and  interest.  This 
was  her  last  report  to  the  probate  court.  These  reports  were  ap- 
proved by  the  probate  court.  It  does  not  appear  that  Mrs.  Holland 
ever  received  anything  belonging  to  her  wards  except  the  proceeds  of 
the  sale  of  said  real  estate,  and  interest  thereon.  Some  time  after 
the  time  when  this  last  report  was  made,  but  just  when  is  not  shown, 
this  action  was  commenced.  It  was  tried  on  July  24, 1884,  before  the 
court  and  a  jury,  and  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiffs,  and  against  the  defendants,  for  $361.64,  and  to  reverse  this 
judgment  the  defendant  Morris,  as  plaintiff  in  error,  now  brings  the 
case  to  this  court. 

This  action  was  on  the  aforesaid  bond,  and  the  principal  question  in- 
volved in  the  case  is  whether  there  was  any  such  breach  of  the  bond 
as  would  render  the  sureties  liable  thereon.  The  plaintiffs  below,  de- 
fendants in  error,  claim  that  there  was,  while  the  defendant  Morris, 
plaintiff  in  error,  claims  that  there  was  not.  The  statutes  providing 
for  the  giving  of  guardians*  bonds  (sections  7  and  15  of  the  act  relat- 
ing to  guardians  and  wards)  read  as  follows : 

"Sec.  7.  Guardians  appointed  to  take  charge  of  the  property  of  the  minor 
must  give  bond,  with  surety,  to  be  approved  by  the  court,  in  a  penalty  double 
the  value  of  the  personal  estate,  and  of  the  rents  and  profits  of  the  real  estate, 
of  the  minor,  conditioned  for  the  faithful  discharge  of  their  duties  as  such 
guardian  according  to  law.  They  must,  also,  take  an  oath  of  the  same  tenor 
as  the  condition  of  the  bond." 

"Sec.  15.  Before  any  such  sale  or  mortgage  [of  real  estate]  can  be  made  or 
executed,  the  guardian  must  give  security  to  the  satisfaction  of  the  court,  the 
penalty  of  which  shall  be  at  least  double  the  value  of  the  property  to  be  sold, 
or  of  the  money  to  be  raised  by  the  mortgage,  conditioned  that  he  will  faith- 
fully perform  his  duties  in  this  respect,  and  account  for  and  apply  all  moneys 
received  by  him  under  the  direction  of  the  court." 

The  first  question  presented  in  this  case  is  whether  the  bond  in 
controversy  was  executed  under  section  7  of  the  act  relating  to  guard- 
ians and  wards,  or  under  section  15  of  said  act.  We  think  it  was 
executed  under  section  7.  We  would  think  so  from  the  language  of 
the  bond  itself;  also  the  oath  required  to  be  taken,  by  section  7,  by 
a  newly-appointed  guardian,  is  attached  to  the  bond,  which  would 
not  be  the  case  if  the  bond  were  given  under  section  15,  which  does 
not  require  that  any  oath  should  be  taken.  .  It  was  executed  before 
Mrs.  Holland  was  appointed  guardian,  and  not  afterwards.  It  was 
filed  on  the  day  on  which  she  was  appointed  guardian,  and  the  ap« 
pointment  seems  to  have  been  made  in  pursuance  of  the  filing  of 
such  bond;  and  at  the  time  when  the  bond  was  executed  and  filed 
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no  application  had  been  made  for  the  sale  of  any  of  the  real  es- 
tate of  the  minor  ohildren,  and  the  bond  does  not  mention  real  es- 
state;  and,  whatever  may  have  been  the  intention  of  Mrs.  Holland, 
there  is  nothing  tending  to  show  that  at  that  time  any  of  the  other 
parties,  or  the  probate  court,  had  in  contemplation  the  sale  of  any 
of  such  real  estate.  There  is  certainly  nothing  that  tends  to  show 
that  Morris,  when  he  executed  the  bond,  had  the  slightest  hint  or 
intimation  that  any  of  the  real  estate  was  ever  to  be  sold.  We 
therefore  think  that  the  bond  was  given'  under  section  7  of  the  act 
relating  to  guardians  and  wards,  and  not  under  section  15.  The 
question  then  arises,  was  there  any  breach  of  such  bond?  This 
question,  we  think,  must  be  answered  in  the  negative.  This  iden- 
tical question  has  been  decided  under  a  similar  statute  by  the  sur 
preme  court  of  Indiana.  That  court  held  that  a  bond  given  by 
a  guardian  on  assuming  the  duties  of  his  trust  is  designed  only  to 
secure  the  faithful  appropriation  and  investment  of  the  personal  es- 
tate of  the  ward,  including  the  rents  of  the  real  estate,  and  that 
the  sureties  on  such  bond  are  not  responsible  for  the  misapplica- 
tion of  money  received  on  the  sale  of  real  estate,  the  statutes  re- 
quiring that  another  bond  should  be  given  as  a  security  for  the 
proper  use  of  the  purchase  money  received  on  the  sale  of  real  estate. 
Warwick  v.  State,  5  Ind.  350.  Also,  to  the  same  effect,  see  Will- 
iams V,  Morton,  38  Me.  47.  And  in  Wisconsin  it  is  stated  as  a  gen- 
eral rule  "that  where  an  officer  is  required  to  perform  a  duty  which 
is  special  in  its  nature,  and  he  is  required  to  give  a  special  bond  for 
the  faithful  performance  of  such  duty,  in  the  absence  of  any  declara- 
tion that  the  general  bondsmen  shall  be  liable,  no  such  liability  at- 
taches," (Milwaukee  Co.  v.  Ehlers,  4:5  Wis.  281,  293:)  and  the  Wis- 
"consin  court  cites  a  large  number  of  authorities  in  support  of  the 
foregoing  proposition.  Under  section  7  of  the  act  relating  to 
guardians  and  wards  the  guardian  has  no  right  to  sell  real  estate. 
He  simply  takes  charge  of  the  personal  property,  and  the  rents  and 
profits  of  the  real  estate,  and  this  is  all  that  the  bond  is  intended  to 
cover.  If  it  should  be  desired  that  the  guardian  should  sell  any  por- 
tion of  the  real  estate  for  his  ward,  he  must  first  procure  a  special 
order  for  that  purpose;  and  he  must  then,  before  he  sells  any  of  the 
real  estate,  execute  another  bond  to  the  satisfaction  of  the  probate 
court,  in  the  penal  sum  of  at  least  double  the  value  of  such  real  es- 
tate, and  the  sureties  on  the  general  bond  given  at  the  time  of  the 
appointment  of  the  guardian  will  have  a  right  to  suppose  that  the 
guardian  will  never  be  permitted  to  sell  any  of  the  real  estate  before 
he  executes  and  files  the  special  bond  required  by  section  15. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

(AU  the  justices  concurring.) 
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(36  Kan.  120) 

Becehan  and  another  v.  Sikes. 
Filed  April  9,  1886. 

Mortgage— FoBECLOsuBE— Sale— Right  op  Purchaser— Crops. 

After  the  foreclosure  of  a  mortgage  upon  a  tract  of  real  estate,  the  mort- 
gagor planted  a  crop  of  corn  thereon,  which  was  immature  and  growing  when 
the  land  was  sold  pursuant  to  the  decree  of  foreclosure.  One  ofay  before  the 
sale  of  the  land  the  mortgagor  sold  thecorii  to  another,  who  claimed  the  same 
as  against  the  purchaser  of  the  land  Held,  that  the  lien  of  the  mortgage  and 
decree  of  foreclosure  attached  to  the  growing  crop  as  well  as  to  the  land,  and 
that  the  purchaser  of  the  land  under  the  decree  will  be  entitled  to  the  grow- 
ing and  unsevered  crop  in  preference  to  the  vendee  of  the  mortgagor,  unless 
there  was  a  reservation  of  the  crop,  or  unless  the  purchaser  had  waived  his 
right  to  claim  the  sarae.^ 

Error  from  Eiley  county. 

Green  dc  Hessin,  for  plaintiflFs  in  error. 

R.  B.  Spilman  and  Charles  N.  Russell,  for  defendant  in  error, 

Johnston,  J.  This  action  was  brought  by  W.  H.  Sikes  to  recover 
the  value  of  a  crop  of  corn  and  oats  alleged  to  have  been  converted 
by  the  plaintiffs  in  error,  John  F.  and  C.  H.  Beckman,  who  were  de- 
fendants below.  It  appeared  upon  the  trial  that  one  G.  M.  Baker  was 
the  owner  of  the  land  upon  which  the  crop  was  grown.  He  had  mort- 
gaged the  land^  and  the  conditions  of  the  mortgage  having  been  broken, 
it  was  foreclosed  on  December  15, 1888.  There  being  a  stipulation 
in  the  mortgage  for^a  waiver  of  appraisement,  it  was  decreed  that  the 
land  should  be  sold  without  appraisement  at  the  expiration  of  six 
months  from  the  date  of  the  decree.  On  June  19, 1884,  an  order  of 
sale  was  issued  under  the  decree,  and  after  due  notice  a  sale  of  the 
premises  was  made  on  August  1, 1884,  to  one  H.  G.  Grump.  The  sale 
was  subsequently  confirmed,  and  on  September  5, 1884,  a  deed  was 
made  by  the  sheriff  to  the  purchaser.  After  the  decree  of  foreclosure, 
but  before  the  sale  was  made,  Baker  planted  and  cultivated  a  crop  of 
oats  and  corn  upon  the  premises  decreed  to  be  sold.  On  July  31, 
1884,  just  one  day  prior  to  the  sale  of  the  premises  by  the  sheriff, 
Baker  sold,  or  attempted  to  sell,  the  crop  to  Sikes;  and  it  was  under 
this  purchase  that  he  claimed  the  oats  and  corn,  the  value  of  which 
he  seeks  to  recover  in  this  action.  The  Beckmans  claimed  under 
Grump,  from  whom  they  purchased  the  land  on  which  the  crops  were 
grown.  At  the  trial  the  plaintiffs  in  error  contended  that  crops  grown 
upon  the  land  at  the  time  it  was  sold  and  conveyed  passed  with  the 
land  to  H.  G.  Grump,  the  purchaser  at  the  sheriff's  sale.  This  view 
was  rejected  by  the  trial  judge,  and  instead  he  directed  the  jury  that 
the  purchaser  at  the  sheriff's  sale  was  not  entitled  to  the  crop  grown 
upon  the  land  where  such  crop  had  been  sold  by  the  judgment  debtor 
prior  to  the  day  of  sale,  and  that  if  they  believed  from  the  evidence 
that  Sikes  purchased  the  oats  and  corn  from  G.  M.  Baker  prior  to 
August  1, 1884,  their  verdict  should  be  for  the  plaintiff. 

I  See  note  at  end  of  case. 
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For  this  ruling  the  judgment  obtained  by  the  plaintiff  below  must 
be  reversed.  The  oat  crop  had  matured  and  was  harvested  prior  to 
the  sheriff's  sale,  but  the  corn  crop  was  yet  immature  and  unsevered. 
In  Smith  v.  Hague,  25  Kan.  246,  a  case  where  a  crop  was  planted 
upon  the  land  after  a  judgment  had  been  rendered  decreeing  a  fore- 
closure of  the  vendor's  lien  against  the  land,  and  ordering  that  it  be 
sold  to  satisfy  such  lien,  and  under  such  order  of  sale  the  land  was 
sold  before  the  crop  was  ripe  or  harvested,  it  was  ruled  that  the  crops 
which  were  then  growing  upon  the  land,  and  not  reserved  in  the  or- 
der of  sale,  or  at  the  sale,  passed  by  the  sale  and, deed  of  convey- 
ance of  the  sheriff.  The  fact  that  the  mortgagor  or  judgment  debtor 
sold  the  growing  crop  prior  to  the  sheriff's  sale  of  the  land,  as  it  is 
claimed  was  done  here,  does  not  vary  the  case,  because  he  could  not 
pass  a  title  greater  than  his  own,  and  therefore  Sikes  obtained  no 
better  right  to  the  growing  crop  than  Baker  had  or  could  give.  Of 
course  the  mortgage  as  well  as  the  judgment  decreeing  a  foreclosure 
was  only  a  lien  upon  the  land,  and  did  not  confer  title.  The  title 
and  right  of  possession  remained  in  the  mortgagor  until  the  sale  and 
conveyance  of  the  land.  Until  that  time  he  was  entitled  to  the  use 
of  the  land,  and  to  all  the  crops  grown  thereon  that  had  ripened  and 
were  severed.  The  lien  of  the  mortgage  and  the  judgment,  however, 
attached  to  the  growing  crops  until  they  were  severed,  as  well  as  to 
the  land.  The  mortgagor  planted  the  crop  knowing  that  it  was  sub- 
ject to  the  mortgage,  and  liable  to  be  divested  by  the  foreclosure  and 
sale  of  the  premises.  Any  one  who  purchased  such  crops  from  him 
took  them  subject  to  the  same  contingency,  as  the  recorded  mortgage 
and  the  decree  of  foreclosure  was  notice  to  hipa  of  the  existence  of 
the  lien.  If  the  land  is  not  sold  until  the  crops  ripen  and  are  sev- 
ered, the  vendee  of  the  mortgagor  would,  ordinarily,  get  a  good  title ; 
but  if  the  land  was  sold  and  conveyed  while  the  crop  was  still  grow- 
ing, and  there  was  no  reservation  or  waiver  of  the  right  to  the  crop 
at  such  sale,  the  title  to  the  same  would  pass  with  the  land.  Smith 
V.  Hague,  supra;  Chapman  v.  Veach,  32  Kan.  167;  S.  C.  4  Pac.  Eep. 
100;  Garanflov.  Cooley,  33  Kan.  137;  S.  C.  5  Pac.  Rep.  766;  Jones, 
Mortg.  §§  676,  780,  1668;  1  Washb.  Real  Prop.  (3d  Ed.)  124;  Jones 
V.  Thomas,  8  Blackf.  428;  Doivnard  v.  Groff,  40  Iowa,  597;  Shepard 
V.  Philbrick,  2  Denio,  174;  Lane  v.  King,  8  Wend.  584;  Gillett  v. 
Balcom,  6  Barb.  370;  Scriven  v.  Moote,  36  Mich.  64;  Howell  v. 
Schenck,  24  N.  J.  Law,  89;  Pitts  v.  Hendrix,  6  Ga.  452;  Rankin  v? 
Kinsey,  7  Bradw.  215;  Sherman  v.  Willett,4:'2'S.  Y.  146;  1  Schouler, 
Pers.  Prop.  133. 

It  follows  that  the  instruction  given  was  erroneous,  and  therefore 
the  judgment  will  be  reversed,  and  the  cause  remanded  for  another 
trial. 

(All  the  justices  concurring.) 
v.lOp.no.7— 38 
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VOTE. 

Crops  fhlly  matured  do  not  pass  by  ajheriffs  deed  upon  foreclosure  sale  of  the  land. 
Everingham  v.  Braden,  (Iowa,)  12  N.  W.  Rep.  142. 

A  mortgagor,  and  those  claiming  under  him,  having  the  right  to  the  possession  and 
use  of  the  mortgaged  property  after  foreclosure  sale  until  his  title  is  divested  by  due 
course  of  law,  may  cut  and  reniove  ail  crops  growing  upon  the  mortgaged  premises,  in 
the  usual  course  of  good  farming,  until  the  confirmation  of  the  mortgage  sale.  Allen 
V.  Elderkin,  (Wis.)  22  N.  W.  Rep.  842. 


(35  Kan.  167) 

State  exrel.  Edgbrly,  Co.  Atty.,  etc.,  v.  Browk,  Probate  Judge,  etc. 

Filed  April  9, 1886. 

Court— Probate  Judge— Failure  to  Count  County  Funds. 

The  duties  imposed  upon  a  probate  judge  by  the  provisions  of  section  3, 
c.  8.  Sp.  Sess.  Laws  1874,  concerning  the  examination  and  counting  of  the 
funds  m  the  hands  of  a  county  treasurer,  are  distinct  from  the  duties  pertain- 
ing to  the  judicial  office,  and  are  somewhat  in  the  nature  of  a  new  office. 
Therefore  the  right  of  a  probate  judge  to  enjoy  the  powers  and  emoluments 
of  his  office  as  probate  judge  does  not  depend  upon  a  faithful  discharge  of  the 
duties  so  imposed  by  said  statute,  and  ii  he  fails  or  neglects  to  make  the  ex- 
amination and  count  required  by  the  statute,  he  does  not  thereby  forfeit  his 
office  as  probate  judge. 

Original  proceedings  in  quo  warranto. 

On  November  11,  1885,  the  state  of  Kansas  ex  rel.  A.  W.  Edgerlyj 
county  attorney  of  Coffey  county  in  this  state,  filed  the  following  pe- 
tition against  C.  0.  Brown,  probate  judge  of  said  county: 

"The  stato  of  Kansas,  on  the  relation  of  A.  W.  Edgerly,  county  attor- 
ney of  Coffey  county,  Kansas,  and  by  virtue  of  the  authority  vested  in 
hiin  by  law.  gives  the  court  here  to  understand  and  be  informed  that  at  the 
general  election  of  the  year  A.  D.  1884,  and  on  the  fourth  day  of  November, 

1884,  said  defendant,  C.  O.  Brown,  was  duly  elected  to  the  office  of  probate 
judge  of  Coffey  county,  Kansas,  for  the  term  of  two  years,  to  commence  on 
the  second  Monday  of  January,  1885;  that  subsequently  the  said  defendant 
duly  qualified  for  said  office,  and  on  the  second  Monday  of  January,  1885, 
duly  entered  upon  the  discharge  of  the  duties  of  his  said  office  of  probate 
judge  of  said  county;  and  that  ever  since  said  second  Monday  of  January, 

1885,  said  C.  O.  Brown  has  been  acting  as  probate  judge  of  said  county;  that 
on  and  prior  to  the  first  day  of  January,  1885,  and  continuously  since  the  first 
day  of  January,  1885,  till  after  the  twenty-fifth  day  of  July,  1885,  one  D.  V. 
Mott  was  the  duly  elected,  qualified,  and  acting  county  treasurer  of  Coffey 
county,  Kansas;  that  the  said  C.  O.Brown,  as  judge  of  the  said  probate  court, 
has,  during  his  said  term  of  office,  neglected  and  refused  to  perform  certain  acts 
hereinafter  particularly  set  forth  and  stated,  which  it  wsis  his  duty  as  judge 
of  the  said  probate  court  to  perform,  which  neglect  and  refusal  to  do  said 
jicts  cause  and  work  a  forfeiture  of  his  said  office  of  probate  judge  of  said 
Coffey  county,  Kansas. 

"(1)  He,  the  said  C.  O.  Brown,  as  judge  of  the  said  probate  court,  neg- 
lected and  refused,  during  the  first  quarter  of  this,  the  year  1885,  to  examine 
and  count  the  funds  in  the  hands  of  said  D.  Y.  Mott,  the  county  treasurer  as 
aforesaid  of  said  Coffey  county. 

"(2)  lie,  the  said  C.  O.  Brown,  as  judge  of  the  said  probate  court,  neglected 
and  refused,  during  the  second  quarter  of  this,  the  year  1885,  to  examine  and 
count  the  funds  in  the  hands  of  the  said  D.  Y.  Mott,  the  county  treasurer  as 
aforesaid  of  said  Coffey  county. 

"(3)  He,  the  said  C.  0.  Brown,  as  judge  of  the  said  probate  court,  has,  dur- 
ing all  the  months  of  January,  February,  March,  April,  May,  June,  and  July, 
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in  this,  the  year  1885,  neglected  and  refused,  and  he  has  not  at  any  time  in 
any  of  the  said  montlis  made  any  attempt,  to  examine  and  count  the  funds  in  the 
hands  of  the  said  D.  V.  Mott,  the  county  treasurer  as  aforesaid  of  said  Coffey 
county;  and  by  reason  of  his  said  failure  as  aforesaid  to  examine  and  count 
the  funds  in  the  hands  of  the  county  treasurer  as  aforesaid,  as  is  required  by 
law,  the  said  D.  V.  Mott,  county  treasurer  of  said  Coffey  county,  made  default 
in  a  large  sum,  to- wit,  in  the  sum  of  forty  five  thousand  dollars, 

"  Wherefore  said  county  attorney,  on  behalf  of  and  in  the  name  of  the  state 
of  Kansas,  prays  judgment  that  the  said  C.  O.  Brown,  by  reason  of  his  afore- 
said acts,  refusal  to  act,  and  misconduct,  may  be  adjudged  and  declared  to  have 
forfeited  his  said  office  of  probate  judge  of  Coffey  county,  Kansas,  and  that  he 
be  ousted  and  removed  therefrom. 

"A.  W.  Edgerly,  County  Attorney  of  Coffey  County,  Kansas. 

"S.  B.  Bradford  and  E.  A.  Austin,  of  Counsel. 

"Hazen  &  IsENHART,  Special  Counsel." 

Subsequently  the  defendant  filed  the  following  demurrer,  (omitting 
court  and  title :) 

"Comes  now  said  defendant,  C.  0.  Brown,  probate  judge  of  Coiffey  county, 
Kansas,  and  demurs  to  the  petition  of  the  plaintiff  filed  herein,  for  the  fol- 
lowing reasons,  to- wit:  (1)  That  this  court  has  no  jurisdiction  of  the  subject 
of  tlie  action  attempted  to  bestated  in  the  said  petition;  (2)  that  said  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  said 
plaintiff  and  against  this  defendant.  C.  O.  Brown. 

"ByG.  E.  Manchester,  his  Atty. 

"G.  N.  McConnell  and  John  M.  Rankin,  of  Counsel." 

S.  B.  Bradford,  Atty.  Gen.,  A.  W.  Edgerly,  Co.  Atty.,  E.  A.  Axis- 
tin,  and  Hazen  d  Isenhart,  for  plaintiff. 

G.  E.  Manchester,  J.  M.  Rankin,  and  G.  N,  McConnell,  for  de- 
fendant. 

Horton,  C.  J.  This  is  an  action  in  the  nature  of  quo  warranto, 
brought  by  the  plaintiff  to  remove  the  defendant  from  the  office  of 
probate  judge  of  Coffey  county,  in  this  state,  because  of  an  alleged 
failure  to  perform  the  duties  imposed  by  section  3,  c.  8,  Sp.  Sess.  1874. 
This  section  reads  as  follows : 

"it  shall  be  the  duty  of  the  probate  judge  in  each  county,  once  during  each 
quarter  of  each  year,  without  notice  to  said  county  treasurer,  to  examine  and 
count  the  funds  in  the  hands  of  the  county  treasurer,  and  the  county  com- 
missionera  of  each  county  shall,  prior  to  each  examination,  appoint  two  per- 
sons, citizens  and  tax-payei*8  of  tho  county,  whose  duty  it  shall  be  to  assist 
the  probate  judge  in  making  the  examination  aforesaid,  but  no  person  so  ap- 
pointed shall  act  as  examiner  more  than  once  in  the  same  year."  Section 
75c,  c.  25,  Comp.  Laws  1879. 

It  has  already  been  decided  that  the  legislature  may  confer  new 
duties — judicial,  quasi  judicial,  or  ministerial — upon  probate  courts 
or  probate  judges  in  this  state,  aside  from  the  ordinary  powers  au- 
thorized by  the  constitution.  In  re  Johnson,  12  Kan.  102;  Young  v. 
Ledrick,  14  Kan.  92;  State  v.  Majors,  16  Kan.  440;  Intoxicating 
Liquor  Cases,  25  Kan.  751.  Whether  they  could  be  compelled  to 
perform  the  duties  which  the  various  acts  of  the  legislature  under- 
take to  require  of  them  outside  of  the  jurisdiction  defined  by  the  con- 
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Btitution  has  never  been  settled  by  this  court.  The  decisions  recog- 
nizing the  authority  of  the  legislature  to  confer  upon  probate  courts 
and  probate  judges  additional  powers  or  duties  not  defined  by  the 
constitution,  seem  to  assume  that  the  authority  thus  exercised  con- 
stitutes powers  and  duties  distinct  from  those  of  a  probate  court  or 
probate  judge.  This  idea  underlies  the  past  rulings  of  this  court. 
Thus,  in  granting  injunctions  for  the  district  court,  a  probate  judge 
acts  in  the  capacity  of  a  commissioner  of  that  court.  A  probate 
judge,  in  granting  a  druggist's  permit,  acts  somewhat  as  a  commis- 
sioner of  licenses  or  permits.  In  re  Johnson,  supra;  Intoxicating 
Liquor  Cases,  supra;  State  v.  Laughton,  (Nev.)  8  Pac.  Eep.  344. 
See,  also,  the  decisions  of  Benson,  J.,  and  Spillman,  J.,  upon  the 
power  to  appoint  a  county  auditor.     2  Kan.  Law  J.  39-57. 

To  require  of  a  probate  judge  the  performance  of  the  duties  imposed 
by  said  chapter  8,  none  of  which  pertain  to  the  judicial  office,  and 
for  the  performance  of  which  the  judge  must  leave  his  court-room, 
and  enter  an  office  separate  from  his  own,  and  there  perform  purely 
ministerial  acts  for  several  days  in  each  year,  is  in  the  nature  of  at- 
tempting to  put  upon  him  the  duties  of  another  office,  although  in 
the  discharge  of  such  new  duties  he  still  may  be  styled  a  probate 
judge.  In  the  performance  of  such  duties  he  is  not  acting  as  a  judge 
or  as  a  court.  Therefore  we  cannot  say,  in  this  proceeding,  that  the 
defendant's  right  to  hold  the  office  of  probate  judge,  and  enjoy  the 
powers  and  emoluments  thereof,  depends  upon  a  faithful  discharge 
of  the  duties  imposed  by  the  statute  above  cited.  If  the  defendant 
has  failed  or  neglected  to  do  something  which  said  statute  requires, 
he  may,  perhaps,  be  removed  from  such  new  office  or  position;  but 
because  he  does  not  comply  with  that  statute,  he  has  not  forfeited 
his  office  as  probate  judge,  and  therefore  cannot  be  removed  there- 
from under  the  allegations  of  the  petition.  State  v.  Judges,  etc.,  21 
Ohio  St.  1,  to  which  we  are  referred,  is  not  in  accordance  with  the 
prior  adjudications  of  this  court. 

The  demurrer  will  therefore  be  sustained, 

(All  the  justices  concurring.) 


(86  Kan.  23(5)  — 

Atchison,  T.  &  S.  F.  R.  Co.  and  others  v.  Flhtchbb. 
Filed  April  9,  1888. 

1.  Corporations— Powers— Charter. 

A  corporation  is  clothed  everywhere  with  the  powers  given  by  its  charter, 
and  has  the  capacity  to  carrv  on  its  business  and  extend  its  operations  in 
other  states  and  countries,  so  long  as  it  does  not  depart  from  the  terms  of  the 
charter  under  which  it  was  created. 

2.  Same— Additional  Power  Conferred  by  Statute. 

Additional  powers,  auxiliary  to  the  original  design  or  purpose  of  a  corpo- 
ration, may  be  conferred  thereon  by  the  legislature  of  the  state  where  the 
corporation  is  created. 
8.  Railroads— Guarantying  Bonds. 

Under  the  provisions  of  the  charle"  of  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  of  Fe^iruary  11,  1859,  and  the  terms  of  the  statutes  of 
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Kansas,  if  such  company  guaraoties  a  bond  or  other  negotiable  instrument, 
and  takes  the  same  as  its  own  and  sells  it.  its  guaranty  will  be  binding  upon  the 
company  in  the  hands  of  an  innocent  holder  for  value,  and  without  notice  of 
the  origin  of  its  title,  even  if  the  guaranty  of  that  particular  bond,  or  other 
negotiable  instrument,  when  made,  was  uttra  vires  in  that  special  instance. 

4.  Same— Lbasb  of  Road  and  Appurtbnanobb. 

Any  railway  company  organized  under  the  laws  of  this  state  may  lease  the 
road  and  appurtenances  of  any  other  railway  company,  when  the  road  so 
leased  shall  thereby  become,  in  the  operation  thereof,  a  continuation  and  ex- 
tension of  the  road,  of  the  company  accepting  the  lease. 

5.  Same— Authority  of  Atchison,  Topeka  &  Santa  Fe  Railroad  Company. 

Under  its  charter,  and  the  statutes  of  the  state,  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company  cannot  only  lease  a  Colorado  railroad,  out  can 
also  lease  roads  in  New  Mexico,  Arizona,  and  old  Mexico,  if  each  road  so 
leased  thereby  becomes,  in  the  operation  thereof,  a  continuation  and  exten- 
sion of  the  road  of  the  Atchison  Company. 

6.  Same— Acceptance  of  Stock  of  Sonora  Railway  Company. 

Upon  the  facts  disclosed  in  this  case,  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  under  its  charter  and  the  statutes  of  the  state,  had  author- 
ity to  accept  the  stock  of  the  Sonora  Railway  Company,  of  Mexico,  and  guar- 
anty its  mortgage  bonds. 

7.  Injunction— Notice. 

The  statute  expressly  provides,  if  a  court  or  judge  deem  it  proper  that  the 
defendant,  or  any  party  to  the  suit,  shall  be  heara  before  granting  a  tempo- 
rary injunction  prayed  for,  that  reasonable  notice  may  be  given  to  such  party, 
and  in  the  mean  time  a  restraining  order  may  be  issued.  Therefore  a  court 
or  judge  should  never  grant  a  temporary  injunction  in  an  action  involving 
large  pecuniary  interests,  or  other  important  matters,  without  notice,  where 
the  party  to  be  affected  thereby  can  be  readily  notified,  except  in  case  of  ex- 
treme emergency.  The  hasty  and  improvident  granting  of  temporary  injunc- 
tions, without  notice,  is  not  in  accordance  with  a  fair  and  orderly  adminis- 
tration of  tustice. 

Error  from  Wyandotte  county. 

Geo.  IV.  McCrary,  James  Hagerman,  and  Peck  dt  Johnson,  for 
plaintiff  in  error. 

Waters  dt  Chase  and  Henry  M.  Cheever,  for  defendant  in  error. 

HoRTON,  C.  J.  The  facts  in  this  case,  as  they  appear  from  the 
record,  are  substantially  thepe:  The  legislative  assembly  of  the  ter- 
ritory of  Kansas  incorporated,  in  1859,  "The  Atchison  &  Topeka 
Railroad  Company."  Tlie  company  was  authorized  to  survey,  con- 
struct, and  operate  a  railroad,  with  one  or  more  tracks,  from  Atchi- 
son, on  the  Missouri  river,  to  Topeka,  and  to  such  point  on  the 
southern  or  western  boundary  of  the  territory,  in  the  direction  of 
Santa  Fe,  New  Mexico,  as  might  be  most  convenient  and  suitable  for 
the  construction  of  the  road;  and  it  was  also  authorized  to  build  a 
branch  of  the  road  to  any  point  on  the  southern  boundary  of  the  ter- 
ritory of  Kansas  in  the  direction  of  the  Gulf  of  Mexico.  On  Novem- 
ber 26,  1863,  the  name  of  the  company  was  changed  to  "The  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company."  After  its  organiza- 
tion the  company  proceeded  to  build  its  line  of  railroad,  so  that  it 
was  put  in  operation  from  Topeka  to  Newton,  April  15,  1872;  from 
Newton  to  Dodge  City,  September  15,  1872;  and  from  Dodge  City 
to  the  western  boundary  of  the  state,  in  the  direction  of  Santa  Fe, 
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New  Mexico,  January  1,  1873;  making  a  distance  altogether  of  over 
470  miles.  From  the  terminus  of  the  railroad  on  the  western  bound- 
ary of  Kansas  to  the  boundary  line  between  Colorado  and  New  Mex- 
ico, the  Pueblo  &  Arkansas  Valley  Railroad  Company  built  a  line  of 
railway,  and  completed  the  same  on  July  10,  1879,  a  distance  of 
about  170  miles.  From  the  terminus  of  the  Pueblo  &  Arkansas  Val- 
ley Eailroad  to  San  Marcial,  New  Mexico,  the  New  Mexico  &  South- 
em  Pacific  Railroad  Company  built  a  line  of  railway,  a  distance  of 
over  353  miles,  which  was  put  in  operation  October  1,  1880.  From 
San  Marcial  to  Deming,  a  point  on  the  Southern  Pacidc  railroad, 
distant  from  San  Marcial  a  little  over  129  miles,  the  Rio  Grande, 
Mexico  &  Pacific  Railroad  Company  built  a  road,  which  was  finished 
March  20,  1881.  The  Sonora  Railway  Company,  Limited,  is  a  cor- 
poration organized  to  build  and  operate  a  railway  from  the  boundary 
line  between  the  United  States  and  Mexico  to  Guaymas,  on  the  Gulf 
of  California,  262  miles  in  length.  In  1881  this  company  had  com- 
pleted only  90  miles  of  its  railway  from  Guaymas,  extending  in  a 
northerly  direction  towards  the  said  boundary  line. 

It  was  the  intention^  of  the  directors  of  the  Atchison  Company  to 
have  built  an  independent  road  from  Deming  to  the  Mexican  bound- 
ary to  connect  with  the  Sonora  road,  but  in  1881,  a  satisfactory  pro- 
posal  having  been  made  by  the  Southern  Pacific  Railroad  Company 
for  the  joint  use  of  so  much  of  its  track  as  might  be  required,  an 
agreement  was  made  between  the  two  companies,  subject  to  termina- 
tion by  either  party  giving  two  years*  notice  to  the  other,  by  which 
the  Atchison  Company  was  permitted  to  run  its  trains,  with  the  same 
rights  as  the  Southern  Pacific  trains,  over  the  Southern  Pacific  road 
from  Deming  to  Benson,  a  distance  of  174  miles.  From  Benson  the 
Atchison  Company  built  a  road  called  the  New  Mexico  &  Arizona 
Railroad,  to  connect  with  the  Sonora  road  at  or  near  Los  Nogales, 
on  the  Mexican  border,  about  97  miles  long.  The  Sonora  Railway, 
extending  from  Gnaymas  to  Nogales,  was  completed  on  November 
25,  1882.  In  1881  the  directors  of  the  Atchison  Company  entered 
into  a  contract  with  the  Sonora  Company,  by  which  the  capital  stock 
of  the  Sonora  Company,  amounting  to  $5,248,000,  was  transferred 
to  the  Atchison  Company  in  consideration  of  the  issuance  and  deliv- 
ery of  $2,700,000  of  the  capital  stock  of  the  Atchison  Company  to  the 
Sonora  Company,  and  the  guaranty  by  the  Atchison  Company  of  the 
interest,  at  7  per  cent,  per  annum,  of  $5,240,000  of  the  first  mort- 
gage bonds  of  the  Sonora  Company.  Four  million  and  fifty  thou- 
sand of  the  bonds  so  guarantied  have  been  marketed,  and  $1,190,000 
of  the  bonds  are  in  the  treasury  of  the  Atchison  Company.  Ever 
since  the  purchase  ot  the  Sonora  stock,  and  the  guaranty  of  the  in- 
terest on  its  bonds  by  the  Atchison  Company,  the  Sonora  road  has 
been  operated  by  the  Atchison  Company,  and  its  expenses  have  been 
borne  by  that  company.  The  annual  interest  on  the  bonds  of  the 
Sonora  Company  so  guarantied  by  the  Atchison  Company  amounts 
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to  the  sum  of  $283,500  a  year,  and  is  payable  iq  July  and  January 
of  each  year. 

On  December  16,  1885,  John  W.  Fletcher,  of  the  city  of  Detroit, 
Michigan,  claiming  to  be  the  owner  of  200  shares  of  the  capital  stock 
of  the  Atchison  Company,  of  the  value  of  $17,000,  commenced  this 
action  in  the  district  court  of  Wyandotte  county,  in  this  state,  for  the 
purpose,  among  other  things,  of  canceling  the  contract  between  the 
Atchison  Company  and  the  Sonora  Company,  by  which  the  Atch- 
ison Company  agreed  to  guaranty  the  interest  on  its  bonds;  to  dis- 
charge the  Atchison  Company  from  all  liability  in  respect  to  the  guar- 
anty; and  to  enjoin  the  directors  and  agents  of  the  Atchison  Company 
from  any  further  payment  of  interest  on  the  bonds.  The  petition 
was  presented  to  the  district  judge  in  vacation,  who,  without  notice 
to  defendants,  or  either  of  them,  granted  a  preliminary  injunction, 
as  prayed  for,  against  the  Atchison  Company,  its  directors,  officers, 
and  agents,  from  paying  any  interest  on  the  bonds  of  the  Sonora 
Company.  The  amount  of  the  undertaking  fixed  by  the  district  judge 
upon  allowing  the  injunction  was  $1,000  only.  The  Atchison  Com- 
pany subsequently  appeared  before  the  judge  and  excepted  to  his  rul- 
ing, and  at  once  brought  the  case  to  this  court  upon  petition  in  error 
for  the  purpose  of  raising  the  question  whether  the  injunction  was 
properly  granted. 

The  most  important  inquiry  is  whether  the  petition,  taking  all  of 
its  allegations  to  be  true,  shows  that  the  contract  of  guaranty  com- 
plained of  was  ultra  vires.  Upon  the  part  of  plaintiff  below  it  is  con- 
tended that  this  contract  was  entirely  unauthorized  by  the  charter  of 
the  Atchison  Company,  and  beyond  the  power  of  the  directors  of  that 
company  to  consent  to  or  to  execute,  and  therefore  wholly  void  and  of 
no  binding  force  upon  the  corporation  or  its  stockholders.  On  the 
part  of  defendants,  the  claim  is  that  under  the  powers  conferred  upon 
the  Atchison  Company  by  its  charter,  the  subsequent  legislation  of 
this  state,  and  the  general  principles  of  law  applicable  to  corpora- 
tions, the  contract  was  and  is  valid  in  every  respect. 

The  petition  alleges  that  during  the  years  1882,  1883,  1884,  and 
1885  the  operating  expenses  have  been  greater  than  the  earnings,  and 
but  for  the  guaranty  of  the  Atchison  Company,  that  the  Sonora 
bonds  would  be  worthless.  The  petition  further  alleges  that  if  the 
Atchison  Company  continues  to  operate  the  Sonora  road,  and  keeps 
the  guaranty  of  its  bonds  good,  it  will  be  at  the  cost  of  the  deple- 
tion of  its  treasury,  and  will  render  the  dividends  upon  its  stock  less 
in  amount  than  they  otherwise  would  be.  The  question  before  us, 
however,  is  one  of  power.  If  the  Atchison  Company  had  the  author- 
ity to  accept  the  stock  of  the  Sonora  Company,  and  guaranty  its  mort- 
gage bonds,  it  is  liable  on  the  guaranty,  whether  the  Sonora  road 
be  a  sucker,  sapping  the  very  life  of  the  Atchison  Company  as  a  con- 
sumer of  its  earnings,  or  a  feeder,  filling  to  overflowing  a  plethoric 
treasury.     Common  honesty  will    forbid  a  corporation,  as  it  will  a 
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private  individual,  from  evading  the  terms  of  a  contract  upon  the 
ground  merely  that  it  has  been  unexpectedly  expensive,  and  therefore 
not  remunerative «  In  this  connection,  perhaps,  it  should  be  said  that 
the  directors  of  the  Atchison  Company  still  insist  that  the  contract 
with  the  Sonora  Company  will  prove  very  desirable  and  profitable  in 
the  end.  They  go  further,  and  say  that  the  Atchison  Company  and 
its  stockholders  have  already  received  benefits  from  the  contract  by 
the  acquisition  of  connecting  roads,  and  the  extension  of  their  line, 
so  as  to  make  a  through  route,  which  was  absolutely  necessary  to  the 
financial  success  of  their  company ;  and  that  thereby  the  earnings 
and  profits  of  the  line,  as  a  whole,  have  been  largely  augmented.  Ab 
to  the  wisdom  or  expediency  of  the  execution  of  the  contract  between 
the  Atchison  and  Sonora  Companies,  as  an  original  proposition,  we 
have  nothing  to  do.  Whether  the  contract  between  these  companies 
be  a  productive  or  an  unfortunate  one  for  the  Atchison  Company  is 
immaterial  to  our  determination  of  this  case.  The  question  with  us 
is  whether  the  contract  was  within  the  scope  of  the  powers  of  the 
Atchison  Company  to  execute  or  perform,  under  any  circumstances 
or  for  any  purpose,  not  whether  the  Atchison  Company  made  a  good 
or  bad  bargain. 

Notwithstanding  the  terms  of  the  charter  of  the  Atchison  Com- 
pany, the  various  provisions  of  the  statute,  and  the  unwritten  law 
of  comity  that  a  corporation  will  be  recognized  and  permitted  to 
prosecute  its  lawful  enterprises  in  every  state  which  has  not  expressly 
refused  its  consent,  the  senior  counsel  representing  the  plaintiff  in- 
sists that  the  Atchison  Company  has  no  legal  right,  by  purchase, 
lease,  or  other  arrangement,  to  operate  its  road,  or  run  its  cars  as  a 
part  of  its  own  system,  beyond  the  territorial  limits  of  Kansas.  The 
proposition  of  another  counsel  representing  the  plaintiff  is  that  while 
the  Atchison  Company  is  not  confined  exclusively  to  the  limits  of  the 
state,  yet  that  the  road  beyond  the  New  Mexico  line  is  operated  with- 
out legal  authority.  Very  able  arguments  were  presented  by  the  sev- 
eral counsel  upon  the  hearing  of  the  case,  alid  very  elaborate  briefs 
have  been  filed  with  us.  We  have  given  all  of  these  careful  attention 
and  examination,  and  have  reached  the  conclusion,  after  much  de- 
liberation of, the  serious  matters  involved,  that  the  proposition  as- 
serted by  counsel  of  plaintiff  limiting  the  power  of  the  Atchison  Com- 
pany in  its  operations  wholly  to  the  state  of  Kansas,  or  to  adjoining 
states,  is  unsound,  and  receives  no  support  in  the  sections  of  the  stat- 
ute cited,  or  in  the  authorities  controlling.  The  petition  assumes 
that  the  acquirement  by  the  Atchison  Company  of  the  intermediate 
links  between  the  Kansas  line  and  the  Sonora  line  was  unauthor- 
ized; but  the  allegations  are  indefinite  as  to  the  actual  relations  ex- 
isting between  these  intermediate  links  and  the  Atchison  Company. 
We  think,  however,  it  is  sufficiently  shown  that  the  Atchison  Com- 
pany is  operating  its  line  of  road  from  Atchison  and  Kansas  City  to 
connect  with  the  Sonora  road  at  Nogales,  on  the  Mexican  border.   It 
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is  a  general  rale  that  the  allegations  of  a  pleader  shall  be  taken  most 
strongly  against  himself,  and  therefore  \<re  are  not  to  assume  that 
the  director^  of  the  Atchison  Company,  in  their  arrangements  for 
operating  their  line  from  Kansas  to  Mexico,  are  acting  contrary  to 
the  purposes  for  which  the  corporation  was  created.  The  presump- 
tions are,  in  the  absence  of  allegations  of  facts  to  the  contrary,  that 
the  Atchison  Company  is  acting  under,  and  in  accordance  with,  the 
provisions  of  its  charter,  and  the  statutes  conferring  authority  upon 
it.     Ridlroad  Co.  v.  Davis,  34  Kan. ;  S.  C.  8  Pac.  Eep.  146,  530. 

It  is  a  general  rule  that  the  corporations  of  one  state  will  be  per- 
mitted to  carry  on  their  business,  and  exteiid  their  operations,  in  other 
states  and  countries,  so  long  as  they  do  not  depart  from  the  terms  of 
the  charters  under  which  they  were  originally  created.  Under  the 
comity  of  states,  or,  rather,  we  should  say,  under  the  comity  of  nations, 
the  Atchison  Company  can  exercise  all  the  powers  granted  by  its 
charter  in  Sonora,  or  in  the  other  states  of  Mexico,  as  well  as  it  can 
in  Missouri,  Colorado,  or  New  Mexico,  if  its  powers  thus  exercised  are 
not  repugnant  to  or  prejudicial  to  the  interests  or  laws  of  Mexico; 
therefore,  that  the  Sonora  road  is  in  a  foreign  country  does  not,  we 
think,  affect  the  case.  In  fact,  a  corporation  is  clothed  everywhere 
with  the  character  given  by  its  charter,  and  the  capacity  of  corpora- 
tions to  make  contracts  beyond  the  states  of  their  creation,  and  the 
exercise  of  that  capacity,  are  supported  by  uniform,  universal,  and 
long-continued  practice.  Land  Grant  Ry.  Co.  v.  Board  of  Co.  Com'rs 
of  Coffey  Co.,  6  Kan.  245;  O'Brien  v.  WethereU,  14  Kan.  616;  Bank 
of  Augusta  v.  Earle,  13  Pet.  519;  Cowell  v.  Spring  Co.,  100  U.  S.  55. 

Hundreds  of  corporations  are  created  not  strictly  local  in  their 
character,  as  in  the  instance  of  banks  and  insurance  companies,  all 
of  which  transact  business  in  all  sections  of  the  country.  To  illus- 
trate the  frequency  with  which  corporations  exercise  great  powers  in 
foreign  countries,  counsel  for  defendants,  upon  the  argument,  cited 
the  East  India  Company,  chartered  in  England,  but  doing  business 
throughout  the  East  Indies;  the  Pacific  Mail  Steam-ship  Company,  a 
New  York  corporation,  operating  a  line  of  steamers  from  New  York 
City  via  Panama  to  San  Francisco;  the  Western  Union  Telegraph 
Company,  a  New  York  corporation,  having  its  oflSces  in  almost  every 
city  of  the  Union ;  the  Maxwell  Land  Company,  a  Netherlands  cor- 
poration, owning  vast  estates  in  New  Mexico;  and  it  was  asserted  by 
the  same  counsel  that  the  Sonora  Company,  alleged  in  the  petition  to 
be  a  Mexican  corporation,  is  in  fact  a  corporation  created  under  the 
laws  of  Massachusetts.  We  may  also  refer,  among  many  others  that 
might  be  named,  to  the  following  corporations:  The  Colt*s  Patent 
Fire-arms  Manufacturing  Company,  although  an  American  corpora- 
tion, trades  extensively  in  England;  the  Liverpool,  London  &  Globe 
Insurance  Company,  the  Royal  Insurance  Company,  the  Sun  Fire  In- 
surance Company,  Limited,  the  Phoenix  Assurance  Company,  of  Lon- 
don, are  all  English  corporations,  but  they  transact  business  in  many 
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states  of  the  Union;  the  North  British  &  American  Insurance  Com- 
pany, the  Norwich  Union  Fire  Insurance  Society,  and  the  Queen  In- 
surance Company,  and  other  English  corporations,  write  risks  in 
Kansas;  the  Western  Assurance  Company  is  a  Canadian  corporation, 
accepting  fire  risks  in  this  state,-  the  Panama  Eailroad  Company  was 
incorporated  in  New  York,  and  built  a  road  across  the  Isthmus  of 
Panama;  the  Wells-Fargo  Express  Company,  one  of  the  greatest  of 
the  common  carriers,  is  a  Colorado  corporation.  It  is  a  matter  of 
general  knowledge  that  many  cattle  companies  recently  chartered  in 
England,  now  transact  business,  involving  millions  of  dollars,  in  the 
western  territories. 

It  is  well  settled  that  a  railway  corporation  may  contract  to  carry 
beyond  the  terminus  of  its  own  line,  and' such  a  contract  will  be  valid, 
although  requiring  transportation  in  another  state  or  country.  Rvil- 
way  Co.  V.  Beeson,  30  Kan.  298;  S.  C.  2  Pac.  Eep.  496;  Hutch.  Carr. 
§§  144,  152.  The  Narragansett  Steam-ship  Company  was,  and  per- 
haps is  now,  a  common  carrier  between  New  York  and  Fall  River. 
It  receipted  for  a  trunk  to  be  delivered  at  Boston.  The  trunk  failed 
to  reach  its  destination,  and,  in  an  action  against  the  C':mpany  by 
the  owner  for  its  value,  it  was  decided  that  the  company  was  bound 
to  carry  the  trunk  to  Boston  the  same  as  if  its  vessels  went  to  that 
city,  and  was  therefore  liable  for  the  loss.  Berg  v.  Company y  5  Daly, 
394.  And  the  weight  of  authority  is  that  a  railway  company  deriv- 
ing its  powers  to  engage  in  business  from  its  charter,  which,  by  the 
very  terms  thereof,  is  limited  to  the  road  between  certain  designated 
points,  can  bind  itself  as  a  common  carrier  beyond  its  designated 
line.  Perkins  v.  Railroad  Co.,  47  Me.  573 ;  Bissell  v.  Rnilroad,  22  N. 
Y.  258;  Hutch.  Carr.  §  153,  atfd  cases  cited.  If  railway  corporations 
may  contract  for  the  transportation  of  freight  and  passengers  in 
other  states,  and  beyond  their  chartered  termini,  why  may  not  such 
a  company  convey,  in  its  own  cars  and  trains,  freight  and  passen- 
gers over  connecting  and  continuous  lines  in  other  states,  if  it  can 
make  arrangements  with  such  connecting  and  continuous  lines  so 
to  do? 

It  is  the  necessary  deduction  from  the  principles  announced  in 
the  foregoing  decisions  that  if  the  Atchison  Company  is  empowered 
by  its  charter  and  the  statutes  of  Kansas  to  lease,  or  by  any  other 
arrangement  to  run,  its  cars  outside  of  the  state,  it  can  exercise  that, 
power  everywhere,  and  as  well  in  Mexico  as  in  Colorado  or  Arizona. 
This  brings  us  to  the  construction  of  the  charter  of  the  Atchison 
Company,  and  the  legislature  of  the  state  conferring  rights  and  pow- 
ers upon  railroad  corporations.  In  interpreting  the  powers  possessed 
by  a  corporation,  we  must  look  to  the  intention  of  the  legislature 
in  the  enactment  of  the  statute.  It  is  manifest  the  legislative  as- 
sembly of  the  territory  of  Kansas,  in  granting  the  charter  to  the 
Atchison  Company,  anticipated  that  some  day  the  road  would  be- 
come a  part  of  a  transcontinental  line,  and  thereby  that  Kansas,  by 
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reason  of  its  geographical  location,  would  have  passing  over  it  the 
great  traflBc  of  the  country, — east  and  west,  north  and  south, — be- 
cause it  provided  for  building  its  road  in  the  direction  of  Santa  Fe, 
and  also  of  the  Gulf  of  Mexico. 
Section  1  of  said  charter  reads : 

"That  C.  K.  Holliday,  Luther  C.  Challiss,  Peter  T.  Abell,  ♦  *  *  with 
sucli  other  persons  as  may  associate  with  them  for  that  purpose,  are  hereby 
incorporated  a  body  politic  and  corporate,  by  the  name  of  the  Atchison  & 
Topeka  Ilailroad  Company;  and  under  that  name  and  style  shall  be  capable  of 
suing  and  being  su(h1,  impleading  and  being  impleaded,  defending  and  being 
defended  against,  in  law  and  equity,  in  all  courts  and  places;  may  make  and 
use  a  common  seal,  and  alter  or  renew  the  same;  be  capable  of  contracting 
and  being  contracted  with;  and  are  hereby  invested  with  all  powers  and 
privileges,  immunities  and  franchises,  and  of  acquiring  by  purchase  or  other- 
wise, and  of  holding  and  conveying,  real  and  personal  estate  which  may  be 
needful  to  carry  into  effect  fully  the  purposes  and  objects  of  this  act" 

Section  20  of  said  charter  gives  express  authority  "to  make  such 
contracts  and  arrangements  with  other  railroads  which  connect  with 
or  intersect  the  same  as  might  be  mutually  agreed  upon  by  the  par- 
ties, for  leasing  or  running  their  roads,  or  any  part  thereof,  in  con- 
nection with  roads  in  other  states,  and  to  consolidate  their  property 
and  stock  with  each  other;  *  ♦  *  and  to  have  all  the  powers, 
privileges,  and  liabilities  that  they  may  hold  by  their  several  charters." 
Then  the  additional  authority  was  granted  by  the  first  and  second 
sections  of  chapter  92,  Sess.  Laws  1870,  whereby  the  Atchison  Com- 
pany could  consolidate  with  a  connecting  road,  and  a  company  of 
this  or  an  adjoining  state  could  lease  the  road  of  the  Atchison  Com- 
pany. The  limitations  in  these  sections  providing  for  consolidation 
and  extension  were  that  the  lines  of  the  road  consolidated  should, 
when  completed,  form  a  continuous  line  of  railroad,  and  when  a  com- 
pany leased  its  road  to  another  railroad  company,  the  line  of  the  road 
should  so  connect  with  the  leased  road  as  to  form  a  continuous  line. 
We  think  a  fair  construction  of  section  3  of  that  act  to  be  that  any 
railroad  company  may  lease  its  road  and  appurtenances  to  any  Kansas 
company  when  the  road  so  leased  shall  thereby  become,  in  the  opera- 
tion thereof,  a  continuation  and  extension  of  the  road  of  the  company 
accepting  such  lease.     The  section  is  as  follows : 

"That  any  railroad  company  shall  have  power  to  lease  its  road  and  appur- 
tenances to  any  railway  corporation  organized  und<^r  the  laws  of  this  state, 
or  of  any  adjoining  states  when  the  road  so  leased  shall  thereby  become,  in 
the  operation  thereof,  a  continuation  and  extension  of  the  road  of  the  company 
accepting  such  lease. " 

The  only  diflficulty  in  the  construction  of  this  section  arises  from 
the  words  "or  of  any  adjoining  state;"  but  it  may  be  that  these 
words  refer  to  a  corporation  of  an  adjoining  state  that  has  come  into 
the  state  and  leased  a  Kansas  road  under  the  terms  and  conditions  of 
the  statute.  If,  however,  the  legislature  was  inadvertently  legislat- 
ing in  said  section  3  for  a  railroad  company  of  another  state  to  lease 
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a  road  not  touching  Kansas,  we  do  not  think  this  would  vary  the  con- 
struction we  have  given  to  the  other  portions  of  the  section.  In  the 
second  section  the  law  allows  the  road  of  an  adjoining  state  to  come 
in  and  lease  a  Kansas  road,  and  a  Kansas  company  to  lease  the  road 
of  another  Kansas  company,  and  then  the  broad  authority  is  given  in 
section  3  for  any  railway  company,  organized  under  the  laws  of  this 
state,  to  lease  the  road  and  appurtenances  of  any  other  railway  cor- 
poration, when  the  road  so  leased  shall  thereby  become,  in  the  oper- 
ation thereof,  a  continuation  and  extension  of  the  road  of  the  com- 
pany accepting  such  lease.  If  section  3  was  intended  merely  to  give 
a  Kansas  railroad  company  the  power  to  lease  another  Kansas  rail* 
road,  it  is  but  a  repetition  of  said  section  2,  and  the  whole  of  said 
section  is  meaningless  and  useless ;  but  if  the  section  be  given  the 
interpretation  as  stated,  it  has  full  force  and  operation,  and  permits 
any  Kansas  railroad  company  to  lease  any  other  railway,  whether  in 
or  out  of  the  state,  when  the  road  so  leased  shall  thereby  become,  in 
the  operation  thereof,  a  continuation  of  the  Kansas  company. 
In  1873  the  legislature  passed  a  further  act,  which  reads: 

"Tliat  it  shall  be  lawful  for  any  rHlIroad  company  created  by  or  existing 
under  the  laws  of  this  state,  from  time  to  time,  to  purchase  and  hold  stock 
and  bonds,  or  either,  or  to  guaranty  the  payment  of  the  principal  and  inter- 
est, or  either,  of  the  bonds  of  any  other  railroad  company  or  companies,  the 
line  of  whose  railroad,  constructed  or  being  constructed,  connects  with  its 
Dwn." 

Under. the  construction  we  have  given  to  its  charter  and  the  statute, 
the  Atchison  Company  had  the  right  to  lease  the  road  and  appurte- 
nances of  any  railway  company  in  Colorado,  New  Mexico,  or  Arizona, 
or  elsewhere,  when  the  road  so  leased,  in  the  operation  thereof,  formed 
a  continuation  or  extension  of  the  Atchison  road.  Under  this  power, 
we  think  the  Atchison  Company  not  only  could  lease  a  Colorado 
road,  which  is  conceded  by  one  of  the  counsel  of  plaintiff,  but  could 
go  on  and  lease  all  the  intermediate  links  between  Kansas  and  Mexico, 
and  when  it  came  to  the  border  of  Mexico  it  could  also  lease  the 
Sonora  road.  Each  road  so  leased  would  form,  within  the  terms  of 
the  statute,  in  the  operation  thereof,  a  continuation  and  extension  of 
the  Atchison  road.  Having  all  this  power,  then  clearly,  under  its 
charter  and  the  Laws  of  1870  and  1873,  the  Atchison  Company  had 
full  authority  to  purchase  and  hold  the  stock  and  bonds  of  the  Sonora 
Company,  and  to  guaranty  the  payment  of  the  interest  of  the  bonds  of 
that  company,  because  the  line  of  that  road,  as  constructed,  connects 
with  its  own. 

There  is  no  force  in  the  proposition  that  there  is  a  missing  link 
between  Doming  and  Benson,  a  distance  of  about  174  miles,  and 
therefore  that  the  Atchison  road  does  not  continue  and  extend  via 
the  New  Mexico  &  Arizona  Railroad  to  the  Sonora  Railway  at  Nogales. 
It  is  true  the  Southern  Pacific  built  this  link,  and  may  be  said  to  be 
its  Gwner,  but  the  Atchison  Company  has  a  general  use  thereof  with 
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the  Southern  Pacific,  and  han  the  same  rights  therein  as  that  com- 
pany. It  virtually  has  a  lease  thereon,  because  it  is  in  the  possession 
of  and  operating  it  with  such  rights  of  ownership,  or  as  lessee,  as  is 
necessary  for  all  running  or  operating  purposes.  Van  Hostrup  v. 
Madison,  1  Wall.  291 ;  Schuyler  Co.  v.  Thomas,  98  U.  S.  169;  Mayor 
V.  Railroad  Co.,  21  Md.  50. 

Something  has  been  said  about  the  contract  between  the  Atchison 
and  Sonora  Companies  being  void,  because  the  Atchison  Company 
was  not  actually  connected  at  Nogales  at  the  time  of  the  execution  of 
the  guaranty.  Even  if  there  was  anything  in  the  proposition,  in 
view  of  the  terms  of  the  statute  of  1873,  providing  for  the  guaranty 
by  one  railroad  company  of  the  bonds  of  another  company,  whose 
road  was  being  constructed  so  as  to  connect  with  its  own,  we  are  clearly 
of  the  opinion  that  as  to  the  bonds  marketed,  and  in  the  hands  of 
bona  fide  holders,  the  contract  between  the  companies  is  binding. 
"Where  the'  statute  confers  express  authority  upon  the  company  to 
guaranty  the  bonds  of  another  company,  a  mere  failure  on  the  part 
of  the  guarantying  company  to  pursue  the  mode  specified  in  the 
statute  will  not  invalidate  such  guaranty  in  the  hands  of  the  bona 
fide  holder."  Wood,  Ry.  §  188;  Arnot  y.  Railway  Co.,  67  N.  Y. 
31.5;  Parish  v.  Wheeler,  22  N.  Y.  494;  Thomas  v.  Railroad  Co.,  101 
U.  S.  86;  Field,  Corp.  §§  263-267;  Bradley  v.  Ballard,  55  111.  413; 
Field,  Ultra  Vires,  185;  Town  ofOolomaY.  Eaves,  92  U.  S.  484;  Peoria, 
etc.,  R.  Co.  V.  Thompson,  7  Amer.  and  Eng.  R.  R.  Cas,  101,  118; 
Oelpcke  v.  Qity  of  Dubuque^  1  Wall.  175;  City  of  Lexington  v.  Butler, 
14  Wall.  282;  Supervisors  v.  Schenck,  6  Wall.  772;  Bank  v.  Globe 
Works,  101  Mass.  57. 

The  Sonora  road  was  completed  to  Nogales  in  1882,  and  the  Atch- 
ison Company,  having  been  in  connection  with  and  operating  that 
road  ever  since,  and  having  repeatedly  paid  interest  on  the  Sonora 
bonds,  has  clearly  ratified  the  contract  of  1881,  and  therefore  the 
guaranty  of  the  Sonora  bonds  is  not  only  valid  in  the  hands  of  bona 
fide  holders,  but  such  contract  or  guaranty  is  valid  for  all  the  pur- 
poses for  which  it  was  executed. 

Counsel  for  plaintiff  object  to  any  and  to  all  powers  granted  the 
Atchison  Company  subsequent  to  the  creation  of  its  charter  in  1859, 
and  in  support  thereof  say  that  the  relation  between  the  corporation 
and  stockholders  is  one  of  contract;,  that  the  stockholder  subjects  his 
interest  to  the  control  of  the  proper  authorities  to  accomplish  the  ob- 
ject of  the  organization,  but  does  not  agree  that  the  purpose  shall  be 
changed  in  its  character  at  the  will  of  the  directors  or  a  majority  of 
the  stockholders ;  and  that  the  contract  between  the  corporation  and 
the  stockholders  cannot  be  changed  without  the  consent  of  the  con- 
tracting parties,  by  the  legislature,  or  any  other  authority.  We  con- 
cede that  where  the  power  is  not  reserved  in  the  legislature  to  repeal 
or  amend  a  charter,  that,  so  far  as  the  charter  states  a  compact,  be- 
tween the  corporation,  it  cannot  be  changed  or  repealed  by  the  legis- 
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lature,  bat  it  is  settled  that  the  legislature  may  authorize  a  body  of 
corporators  to  exercise  new  powers  or  franchises  without  impairing 
those  previously  granted,  and  if  the  new  powers  can  be  exercised 
without  a  departure  from  the  original  compact  between  the  corpora- 
tors, theje  is  no  reason  why  they  should  not  be  accepted  and  exer- 
cised on  behalf  of  the  company  by  a  majority  of  the  stockholders. 

The  special  point  was  made  in  the  case  of  U^iion  Pac,  H.  Co.  v. 
Atchison  Co.,  26  Kan.  669,  that  as  the  charter  of  the  latter  company 
made  certain  provisions  for  exercising  the  right  of  eminent  domain, 
the  company  could  not  proceed  to  exercise  that  right  under  the  gen- 
eral railroad  law.  It  was  held  that  it  could,  and  that  the  general  law 
applied  to  all  corporations.  We  said  in  that  case,  "if  a  company 
had  no  right  of  eminent  domain  given  by  its  special  charter,  the  state 
legislature  could,  by  general  law,  endow  it  with  such  right;  and  if  it 
had  the  right,  the  legislature  could,  by  a  similar  law,  enlarge  its 
modes  of  proceedings."  All  the  legislation  of  the  state  that  we  have 
referred  to  is  in  harmony  with  the  terms  and  provisions  of  the  char- 
ter of  the  Atchison  Company;  therefore  no  franchises  are  diminished, 
no  contract  impaired.  At  most,  its  powers  are  enlarged  to  carry  out 
successfully  the  object  of  its  incorporation.  So  to  speak,  auxiliary 
powers  are  added,  but  its  charter  not  violated,  or  the  benefits  thereby 
granted  infringed.  Cleanvater  v.  Meredith,  1  Wall.  25;  Sprigg  v. 
Company,  46  Md.  67;  Green's  Brice's  Ultra  Vires,  80,  84;  Fry  v. 
Company,  2  Mete.  (Ky.)  314, 

For  many  purposes,  the  Atchison  Company  can  receive,  in  the 
transaction  of  its  legitimate  business  in  this  state,  bonds  and  other 
negotiable  paper;  and  having  received  such  negotiable  instruments,  it 
may  sell  and  dispose  of  the  same;  and  in  selling  and  disposing  of  the 
same,  it  may  guaranty  that  they  are  genuine,  and  it  may  also  guar- 
anty the  payment  thereof.  Therefore,  if  the  Atchison  Company  had 
no  authority  under  its  charter  and  the  statutes  to  run  its  cars  through 
Colorado,  New  Mexico,  Arizona,  and  Sonora  to  the  Gulf  of  Califor- 
nia, and  was  wholly  confined  to  the  transaction  of  its  business  within 
the  territorial  limits  of  the  state,  we  think,  within  the  power  conferred 
by  its  charter,  its  guaranty  of  the  Sonora  bonds  would  be  binding 
upon  the  company  in  the  hands  of  parties  purchasing  them  with  such 
guaranty,  in  good  faith,  and  without  notice.  Pendleton  v.  Amy,  13 
Wall.  297;  Railroad  Co.  v.  Howard,  7  Wall.  392;  Arnot  v.  Erie 
Railway  Co.,  supra;  Bigelow,  Estop.  467;  16  Amer.  &  Eng.  R.  R.  Cas. 
488. 

As  to  the  equities  in  this  case,  nothing  is  disclosed  beneficial  to  the 
plaintiff.  If  he  was  a  stockholder  of  the  Atchison  Company  in  1881, 
at  the  time  of  the  execution  of  the  contract  of  guaranty  with  the  So- 
nora Company,  he  appears  before  the  court  as  a  participant,  watch- 
ing the  venture,  and,  if  successful,  willing  to  enjoy  the  fruits  thereof; 
butasthe  experiment,  in  his  opinion,  has  failed,  he  turns  to  the  court 
for  assistance  to  repudiate  its  terms.     If  he  is  a  recent  purchaser  of 
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the  stock,  he  ought  to  have  known  from  the  records  of  the  company 
the  terms  and  conditions  of  its  contracts,  and  hence  was  a  purchaser 
with  full  knowledge  of  the  guaranty  of  the  Sonora  bonds.  Under  such 
circumstances,  be  may  be  said  to  have  purchased  for  the  purpose  of 
becoming  a  litigant,  not  merely  to  prevent  a  contemplated  transac- 
tion, as  in. the  case  of  Du  Pont  v.  Northern  Pac.  R.  Co,,  18  Fed;  Rep. 
467,  but  to  annul  a  contract  guarantying  bonds,  already  executed, — 
at  least  so  far  as  the  innocent  purchasers  thereof  are  concerned. 
Millions  of  the  bonds  have  gone  upon  the  market,  and  have  passed 
in  the  hands  of  bona  fide  holders  for  value.  Very  cogent  reasons 
should  appear  before  a  court  of  equity  should  interfere.  They  do 
not  so  appear.  High,  Inj.  §  1206;  Thompson  v.  Lambert,  44  Iowa, 
239;  Gregory  v.  Patchett,  33  Beav.  695;  Watts'  Appeal,  78  Pa.  St. 
370;  Chapman  v.  Railroad  Co.,  6  Ohio  St.  120;  Terry  v.  Lock  Co., 
47  Conn.  141;  Samuel  y.  Holladay,  1  Woolw.  400;  Goodin  v.  Canal 
Co.,  18  Ohio  St.  169. 

It  was  said  upon  the  argument  by  counsel  for  plaintiff  that  it  is 
gross  injustice  to  its  stockholders  for  the  Atchison  Company  to  plant* 
its  money  or  property  in  a  foreign  country.  To  this  it  may  be  an- 
swered: The  stockholders  control  the  company.  The  directors  are 
elected  or  chosen  by  the  stockholders,  and  it  goes  without  saying  that 
the  stockholders,  as  well  as  the  directors,  should  have  at  heart  the 
highest  interests  of  the  company.  Of  course,  the  directors  must 
have  some  power  to  determine  what  is  for  the  best  interest  of  the 
company,  and  some  discretion  must  always  be  left  for  them  to  exer- 
cise. Matters  of  policy  and  expediency,  within  the  terms  imposed 
by  the  charter  and  the  statutes  of  the  state,  are  for  their  considera- 
tion and  determination,  subject  to  the  will  of  the  stockholders,  to 
whom  they  are  responsible,  and  by  whoni  they  are  elected.  "Rail- 
roads, as  all  know,  are  things  of  growth.  They  enlarge  with  the  de- 
velopment of  the  country,"  {Railroad  Co.  v.  Atchison  Co.,  supra;)  and 
railroading  is  a  business  wherein  progress  is  absolutely  necessary.  A 
railroad  cannot  stand  still.  It  must  either  get  or  give  up  business. 
It  must  make  new  combinations,  open  new  territory,  and  secure  pew 
trafiBc,  or  lose  its  business  and  reduce  its  revenues.  The  directors 
must  consider  all  of  these  things  in  their  management  of  the  affairs 
of  such  a  corporation.  In  concluding  this  part  of  the  subject,  we 
may  say,  further,  that  the  petition  nowhere  charges  the  directors  of 
the  Atchison  Company  with  incapacity,  collusion,  corruption,  or  fraud. 
It  attacks  the  integrity  of  the  system  of  the  Atchison  Company  beyond 
the  limits  of  the  state,  but  not  the  integrity  of  its  officials. 

This  disposes  of  the  case.  A  few  words,  however,  concerning  the 
action  of  the  district  judge  in  granting  the  temporary  injunction. 
It  is  unnecessary  to  decide  whether  he  was  guilty  of  an  abuse  of  ju- 
dicial discretion  sufficient  of  itself  to  cause  a  reversal  of  this  case, 
but  the  practice  of  granting  injunctions  without  notice  to  defendants, 
except  in  case  of  extreme  emergency,  deserves  condemnation;  and 
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the  granting  of  an  injunction  in  sach  an  important  case  as  this,  with- 
out notice,  when  it  is  within  the  general  knowledge  of  every  attorney 
and  judge  that  the  Atchison  Company  has  an  officer  or  agent  in  every 
county  of  the  state  thrdugh  which  its  road  runs  upon  whom  legal 
process  may  be  served,  is  very  censurable.  The  semi-annual  interest 
upon  over  four  millions  of  bonds  was  intended  to  be  tied  up  by  the 
order  of  the  district  judge,  which  bonds,  according  to  the  petition 
itself,  have  been  marketed,  and  the  holders  are  very  numerous.  In 
addition  to  this,  the  order  would  naturally  depreciate  the  value  of  the 
bonds  in  the  markets  of  the  world,  and  thus  innocent  purchasers 
thereof  become  the  immediate  and  the  greatest  sufferers.  The  statute 
provides  if  a  court  or  judge  deem  it  proper  that  the  defendant,  or 
any  party  to  the  suit,  should  be  heard  before  granting  the  injunction, 
it  may  direct  a  reasonable  notice  to  be  given  to  the  party  to  attend 
for  such  purpose  at  a  speci&c  time  and  place,  and  may,  in  the  mean 
time,  restrain  the  party.  If  there  was  ever  a  case  where  defendants 
should  have  been  notified  and  heard  before  the  granting  of  a  tempo- 
rary injunction,  this  is  one.  Under  the  statute,  instead  of  issuing  a 
temporary  injunction  in  the  first  instance,  the  judge,  if  p;roper  facts 
had  been  presented  to  him,  might  have  issued  a  restraining  order, 
and  directed  notice  to  be  given.  The  granting  of  a  temporary  in- 
junction, under  the  circumstances,  was  not  in  accordance  with  a  fair 
and  orderly  administration  of  justice. 

The  order  granting  the  temporary  injunction  will  be  reversed,  the 
injunction  will  be  wholly  dissolved,  and  the  case  remanded  for  fur- 
ther proceedings  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  UTAH. 
U  Utah.  386) 

Yearian  t?.  Speirs,  Justice  of  the  Peace. 
Filed  April  24,  1886. 

1.  Territorial  Lbgislativb  Powers— Judicial  Trebunals— Jurisdictiok  as 
Subject  op  Legislation. 

Jurisdiction  is  a  rightful  subject  of  legislation  by  the  territorial  legislature 
of  Utah,  provided  that  such  legislation  is  consistent  with  the  constitution  of 
the  United  States  and  the  laws  of  congress. 
a.  Same— Justices  op  Peace  —  Limitation  upon  Jurisdiction  Coi^erred  by 
Legislature. 

The  jurisdiction  of  justices  of  the  peace,  as  vested  in  them  by  the  terri- 
torial legislature,  in  the  exercise  of  its  legitimate  powers,  must  be  ''as  limited 
by  law.  *^ 
8.  Same— Extent  op  Jurisdiction— Trial  and  Punishment  por  Misdemeanors. 

Congress  never  intended  to  allow  such  legislation  by  the  territorial  legis- 
lature as  should  empower  a  justice  of  the  peace  to  punish  for  misdemeanors 
to  the  extent  of  imprisonment  for  six  months,  and  by  fine  ''in  any  sum  less 
than  $800." 
4.  Justice  op  the  Peace  —  Justice  Exceeding  Jurisdiction  —  Lack  of  Jury 
Trial— Lack  op  Rblibp  by  Appeal. 

"Where  a  justice  of  the  peace  acts  wholly  beyond  his  jurisdiction,  and  there 
is  no  provision  for  a  trial  by  jury  in  his  court,  or  in  the  appellate  court,  the 
objection  that  there  is  no  jury  trial  in  the  justice's  court  is  not  satisfied  by 
appeal. 
6.  Same— Writ  op  Prohibition— Right  op  Petitioner. 

Where,  in  the  case  of  the  petitioner,  a  justice  of  the  peace  has  acted,  and 
is  proceeding  to  further  act  wholly  without  his  jurisdiction,  and  the  peti- 
tioner appears  to  have  no  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  the  petitioner  has  a  right  to  his  writ  of  prohibition. 
6.  Same- Power  op  Supreme  Court  in  Reperknce  to  the  Writ. 

It  is  within  the  power  of  the  supreme  court  of  Utah  to  issue  the  writ  of 
prohibition,  either  as  an  original  writ,  independent  of  the  appellate  powers 
of  the  court,  or  as  a  writ  in  aid  of  such  appellate  powers. 

Zane,  C.  J.,  dissents. 

On  application  for  a  writ  of  prohibition. 
Sutherland  dc  McBridCy  for  petitioner. 
Le  Grande  Young,  for  respondent. 

BoREMAN,  J.  This  i6  an  application  for  a  writ  of  prohibition.  The 
petitioner  was  arrested  on  warrant  issued  by  the  defendant,  a  justice 
of  the  peace,  upon  a  complaint  charging  him  with  having  resorted. to 
a  bouse  of  ill  fame  for  lewdness.  Upon  being  taken  before  the  jus- 
tice the  petitioner  applied  to  have  the  matter  submitted  to  the  grand 
jury,  which  was  then  in  session,  but  the  justice  decided  that  he 
had  jurisdiction  of  the  case,  and  required  the  petitioner  to  enter 
into  bond  in  the  penalty  of  $1,000  for  his  appearance  to  answer 
the  charge  in  the  justice's  court,  and  a  time  for  the  trial  was  fixed. 
Prior  to  the  time  set  for  the  trial  the  petitioner,  upon  his  affidavit, 
made  application  for  a  writ  of  prohibition  to  restrain  and  prohibit 
the  justice  from  further  proceeding  in  the  case,  on  the  ground  of 
v.lOi'.no.S— 39 
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want  of  jurisdiction,  and  excess  of  jurisdiction,  in  the  justice  of  the 
peace  to  hear,  try,  and  determine  the  matter.  An  alternative  writ 
was  issued,  returnable  into  this  court.  The  defendant  filed  his  de- 
murrer and  answer  to  the  petition.  The  demurrer  and  the  case  made 
by  the  petition  and  answer  were  argued  together  by  the  counsel  for 
the  respective  parties,  and  we  shall  consider  them  together. 

The  demurrer  was  based  upon  the  grounds  that  this  court  had  no 
original  jurisdiction  of  the  subject  of  the  action,  and  that  the  writ  or 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  court  can  have  no  power  to  issue  the  writ  of  prohibition,  unless 
it  be  conferred  by  the  organic  act,  or  some  other  act  of  congress,  or 
by  some  territorial  statute  within  the  power  of  the  legislature  to  pass. 
The  organic  act  of  the  territory  (9  St.  at  Large,  453,  §  9)  provides 
that  "the  said  supreme  and  district  courts,  respectively,  shall  possess 
chancery  as  well  as  common-law  jurisdiction,"  and  the  supreme  court 
of  the  United  States  says  that  this  language  "includes  almost  every 
matter,  whether  of  civil  or  criminal  cognizance,  which  can  be  litigated 
in  a  court  of  justice."    Ferris  v.  Higleij,  20  Wall.  375. 

We  do  not  understand  it  to  be  denied  that  this  court  would  have 
jurisdiction  to  issue  the  writ  in  aid  of  its  appellate  powers.  The  de- 
nial seems  to  go  only  to  its  power  to  ifesue  the  writ  as  an  independent, 
original  writ.  This  court,  possessing  appellate  powers,  has,  as  a  part 
thereof,  a  superintending  control  over  the  inferior  tribunals  of  justice 
throughout  the  territory,  and  has  likewise  a  right  to  protect  and  en- 
force its  appellate  powers.  The  supreme  court  of  the  United  States, 
although  authority  to  issue  writs  of  this  class  otherwise  than  as  part 
of  its  appellate  jurisdiction  is  denied  to  it  by  the  constitution,  which 
forbids  its  exercising  any  other  than  appellate  powers  generally,  yet 
it  is  held  to  be  empowered  to  use  these  writs  in  aid  of  its  appellate 
powers.  In  Murbury  v.  Madison,  a  mandamus  case,  that  court  rec- 
ognized that  mxndamus  could  be  used  as  part  of  its  appellate  powers, 
and  it  declared  that  "it  is  the  essential  criterion  of  appellate  juris- 
diction that  it  revises  and  corrects  the  proceedings  in  a  cause  already 
instituted,  and  does  not  create  the  cause."     1  Granch,  175. 

The  same  court  again,  upon  certain  applications  for  writs  of  habeas 
corpus,  through  Chief  Justice  Marshall,  in  the  opinion  of  the  court, 
seemed  to  place  habeas  corpus  and  mandamus  in  the  same  class,  and 
referred  to  the  case  of  Marbury  v.  Madison,  and  held  that  in  the 
matter  then  before  the  court  the  appellate  powers  alone  of  the  court 
were  sought  to  be  exercised ;  that  in  granting  the  writs  of  habeas  carpus 
it  was  the  purpose  to  revise  the  decision  of  an  inferior  court  by  which 
a  citizen  had  been  committed  to  jail;  and  that  such  revision  was 
simply  the  exercise  of  appellate  jurisdiction.  Ex  parte  Bollman,  4 
Granch,  75-101. 

In  the  case  at  bar  it  is  likewise  sought  to  revise  and  correct  the 
proceeding  in  a  cause  already  instituted,  and  not  one  created  by  this 
court,  and  to  prevent  further  action  where  the  court  below  is  claimed 
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to  be  acting  without  authority  of  law,  and  which,  without  authority, 
may  commit  a  citizen  to  prison.  The  writ  of  prohibition  is  often- 
times resorted  to  in  aid  of  the  appellate  power  of  the  court,  for  the 
purpose  of  preventing  unauthorized  action  by  an  inferior  court,  and 
to  control  the  action  of  the  lower  court.  1  Abb.  Pr.  (N.  S.)  341; 
2  Abb.  Pr.  (N.  8.)  214.  We  are  therefore  inclined  to  think  that  it 
is  only  necessary  to  invoke  the  appellate  powers  of  this  court  in  order 
to  obtain  sufficient  authority  for  issuing  the  writ  in  the  case  at  bar. 

It  seems  clear,  then,  that  authority  in  this  court  to  issue  these 
writs — at  least  in  aid  of  the  appellate  jurisdiction  of  the  court — is 
conferred  under  and  by  the  general  language  of  the  organic  act  grant- 
ing chancery  and  common-law  jurisdiction,  and  authorizing  appeals 
to  this  court.'  Biit  the  more  consideration  we  give  to  this  general 
language,  "chancery  and  common  Jaw  jurisdiction,"  the  more  strongly 
are  we  inclined  to  hold  that,  under  it,  this  court  has  full  power  to  is- 
sue these  writs,  not  only  in  aid  of  the  appellate  jurisdiction  of  the 
court,  but  also  as  an  independent,  original  proceeding,  aside  from  ap- 
pellate powers.  From  the  reasoning  of  the  supreme  court  of  the 
United  States  we  are  inclined  to  think  that  that  court  would  have  so 
held  in  regard  to  its  own  powers  had  it  not  been  for  the  prohibiting 
clause  of  the  constitution.  Const,  art.  8,  §  2,  cl.  2.  There  is  no  such 
prohibition  upon  the  original  jurisdiction  of  this  court.  It  is  evident 
that  if  the  language  of  the  original  act  was  to  cover  those  writs  at  all, 
they  were  to  cover  the  writs  as  known  at  the  common  law. 

At  common  law  the  writ  of  prohibition,  and  the  other  writs,  were 
used,  not  only  in  aid  of  appellate  jurisdiction,  but  also  as  original,  in- 
dependent writs,  aside  from  appellate  power  of  the  court  issuing  the 
same.  The  question  as  to  the  power  of  this  court  to  issue  the  writ 
of  prohibition  has  never  heretofore  been  presented  to  this  court,  but 
the  authority  to  issue  writs  of  certiorari  and  mandamuSy  which  belong 
to  the  same  general  class  of  special  proceedings  as  prohibition,  has 
been  passed  upon. 

In  the  case  of  Shepperd'V.  Second  District  Court  it  was  held  that 
this  court  could  issue  the  writ  of  mandamus  in  aid  of  its  appellate 
jurisdiction,  and  not  otherwise.     1  Utah,  340. 

In  the  case  of  Young  v.  Cannon  it  was  held  that  this  court  had  juris- 
diction to  issue  the  writ  of  certiorari,  under  the  territorial  statute. 
2  Utah,  560;  Civil  Proc.  Act,  §  434,  (Comp.  Laws,  521,)  similar  to 
section  951  of  present  Code  of  Civil  Procedure,  (Laws  1884,  p.  322.) 

In  the  case  of  Maxwell  v.  Burton,  2  Utah,  595,  it  was  held  that  this 
court  had  jurisdiction  to  issue  the  writ  of  mandamus  under  territorial 
statutes,  and  that  such  provision  was  not  in  conflict  with  the  Poland 
act,  giving  exclusive  jurisdiction  to  the  district  courts  in  certain  mat- 
ters, and  that  the  case  of  Shepperd  v.  Second  District  Court,  in  so  far 
as  it  held  a  contrary  doctrine,  was  disapproved.  Civil  Proc.  Act,  § 
445,  (Comp.  Laws,  523;)  Poland  Act,  Supp.  1  Kev,  St.  U.  S.  c.  469, 
p.  105. 
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The  conclusion  to  be  drawn  from  these  decisions  is  that  whether 
this  court  has,  under  the  organic  act,  and  subsequent  acts  of  congress, 
original  jurisdiction  or  not  to  issue  the  writs  of  this  class,  is  not  ma- 
terial, as  the  legislature  of  the  territory  has  authority  to  give  such 
jurisdiction,  and  has  done  so.  If  the  legislature  has  such  authority, 
and  has  exercised  it,  and  has  in  clear  and  plain  terms  conferred  upon 
this  court  such  original  jurisdiction,  then  this  court  has  such  author- 
ity in  any  phase  of  the  case  in  which  it  may  be  viewed.  The  organic 
act  (section  6)  provides  "that  the  legislative  power  of  said  territory 
shall  extend  to  all  rightful  subjects  of  legislation  consistent  with  the 
constitution  of  the  United  States  and  the  provisions  of  this  act."  The 
question  of  jurisdiction,  so  long  as  the  action  thereon  is  consistent 
with  the  constitution  of  the  United  States  and  the  laws  of  congress, 
is  held  to  be  a  rightful  subject  of  legislation.  Ferris  v.  Higley,  20 
Wall.  375. 

Our  attention  has  not  been  called  to  any  provision  of  the  constitu- 
tion, or  of  the  organic  act,  or  any  other  act  of  congress,  with  which 
such  legislation  would  be  inconsistent,  nor  do  we  know  of -any  such 
provision,  or  believe  that  any  exists.  There  being,  then,  no  known 
ihconsistency,  the  conclusion  is  inevitable  that  the  legislature  has  the 
power  to  confer  the  jurisdiction  on  this  court  to  issue  the  writ  as  an 
original  independent  writ  aside  from  any  appellate  jurisdiction  pos- 
sessed by  the  court.  The  Code  of  Civil  Procedure  declares  that  the 
writ  may  be  issued  "by  any  court  except  probate  and  justices' 
courts,"  (Laws  1884,  p.  326,  §  983;)  and  it  further  provides  (Id.  168) 
as  to  the  supreme  court  as  follows : 

"Sec.  19.  The  jurisdiction  of  this  court  is  of  two  kinds:  First,  original; 
second,  appellate. 

"Sec.  20.  Its  original  jurisdiction  extends  to  the  issuance  of  writs  of  man- 
date, certiorari,  prohibition,  habeas  corpus,  and  all  writs  necessary  to  the 
complete  exercise  of  its  appellate  jurisdiction." 

When  the  decisions  of  this  court  already  referred  to  were  made, 
these  two  sections  had  not  been  enacted.  •  The  authority  to  this  court 
to  issue  the  writ  of  prohibition  as  an  original  writ  could  not  well  have 
been  couched  in  broader  terms.  The  jurisdiction  is  as  complete  as 
the  legislature  could  make  it.  The  court  is  therefore  of  the  opinion 
that  it  is,  beyond  doubt,  within  the  power  of  this  court  to  issue  the 
writ,  either  as  an  original  writ,  independent  of  the  appellate  powers 
of  the  court,  or  as  a  writ  in  aid  of  such  appellate  powers. 

The  authority  of  the  court  to  issue  the  writ  being  established,  we 
are  next  to  consider  whether  a  proper  case  has  been  made  for  the 
issuance  of  the  writ.  At  common  law  the  writ  was  issued  "upon  a 
suggestion  that  either  the  cause  originally,  or  some  collateral  matter 
arising  therein,  does  not  belong  to  that  jurisdiction,  but  to  the  cog- 
nizance of  some  other  court ;"  and  it  could  be  issued  where  there  was 
a  total  want  of  jurisdiction  in  the  inferior  court  to  hear,  try,  and  de- 
termine the  case,  or  when  there  was  an  excess  of  jurisdiction  in  pro- 
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ceeding  in  the  case.  3  Bl.  Comm.  112;  8  Bac.  Ahr.  206.  The  oflSce 
of  the  writ  is  to  prevent  an  unlawful  assumption  of  jurisdiction,  and 
the  writ  lies  when  the  inferior  court  acts  in  excess  of,  or  is  taking 
cognizance  of  matters  not  arising  within,  its  jurisdiction.  Ex  parte 
Gordon,  104  U.  S.  615.  Our  territorial  statute  says  that  the  writ 
"arrests  the  proceedings  of  any  tribunal,"  etc.,  "when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal," 
etc.,  and  that  it  may  be  issued  "in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law."  Laws 
1884,  p.  326,  §§  982,  983.  It  is  well  settled  that  the  writ  can  never 
issue  for  error  or  irregularity  in  the  exercise  of  jurisdiction;  there 
must  be  a  total  want  or  an  excess  of  jurisdiction. 

In  the  case  under  consideration  were  the  proceedings  of  the  justice 
"without  or  in  excesis  of  the  jurisdiction"  of  such  justice?  The  pro- 
vision of  the  territorial  statute  under  which  the  complaint  against 
the  petitioner  was  hied  before  the  justice  reads  as  follows: 

"Every  person  who  keeps  a  house  of  ill  fame  in  this  territory,  resorted  to 
for  the  purpose  of  prostitution  or  lewdness,  or  who  willfully  resides  in  such 
house,  or  resorts  thereto  for  lewdness,  is  guilty  of  a  misdemeanor."  Comp. 
I^ws,  p.  603,  §  (1996.) 

The  penalty  for  such  offense  is  prescribed  in  section  1847  of  the 
Compiled  Laws,  as  amended  so  as  to  read : 

"Except  in  cases  where  a  different  punishment  is  prescribed  by  this  Code, 
every  ofTense  declared  to  be  a  misdemeanor  is  punishable  by  imprisonment  in 
a  countv  jail  not  exceeding  six  months,  or  by  a  fine  in  any  sum  less  than 
«300,  or  by  both."     Laws  1878,  p.  5. 

As  there  is  no  different  punishment  anywhere  in  the  statute  pre- 
scribed for  the  offense  charged  in  the  complaint  against  the  peti- 
tioner, of  resorting  to  a  house  of  ill  fame  for  lewdness,  the  punish- 
ment specified  in  the  last  section  of  the  statute  above  quoted  applies 
to  it.  The  territorial  statute  further  provides,  in  bracket  section 
[2301]  of  the  Compiled  Laws,  as  amended  in  the  Laws  of  1878,  p. 
6,  as  follows : 

"[2301.]  Magistrates  have  jurisdiction  to  hear,  try,  and  determine  all  pub- 
lic offenses  arising  in  their  respective  counties,  wherein  the  punishment  pre- 
scribed by  law  does  not  exceed  six  months'  imprisonment  in  a  county  jail, 
or  a  fine  in  any  sum  less  than  $300,  or  by  both." 

The  term  "magistrates,"  as  used  in  the  statutes,  includes  "justices 
of  the  peace."  Laws  1878,  p.  71,  §  56.  In  regard  to  justices' 
courts,  the  statute  further  provides  that  they  shall  have  jurisdiction 
of  "breaches  of  the  peace,  committing  a  willful  injury  to  property, 
and  all  misdemeanors  punishable  by  a  fine  less  than  $300,  or  im- 
prisonment in  the  county  jail  or  city  prison  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment."  Laws  1884,  p.  162,  § 
48.  The  territorial  statute  in  regard  to  "criminal  cases  in  justices' 
courts"  provides  that  a  fine  may  be  paid  in  proportion  of  one  day's  im- 
prisonment for  every  dollar  of  fine  and  costs.     Laws  1884,  p.  145,  §  48. 
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If,  therefore,  the  justice  sentence  a  party  to  imprisonment  for  six 
months,  and  to  pay  a  fine  of  $299.99,  and  costs,  as  is  done  sometimes, 
and  the  party  be  unable  to  pay  the  fine  and  costs,  his  imprisonment 
would  be  extended  to  about  18  months.  This  certainly  is  an  extraor- 
dinary power  to  confer,  in  a  mere  summary  proceeding,  upon  a 
justice  of  the  peace,  and  it  ought  not  to  be  upheld  unless  expressly 
conferred  by  some  competent  authority.  This  competent  authority 
in  a  territory  must  be  a  law  of  congress,  or  else  territorial  statute 
enacted  within  the  limits  prescribed  by  act  of  congress.  The  Po- 
land act  (section  3)  confers  upon  justices  of  the  peace,  in  civil  mat- 
ters, jurisdiction  to  the  extent  of  any  sum  less  than  $300,  but  it  does 
not,  nor  does  any  act  of  congress,  speak  of  the  jurisdiction  of  justices 
of  the  peace  in  criminal  matters.  It  would  seem,  therefore,  that  we 
would  not  be  authorized  in  assuming  that  congress,  in  conferring  this 
extended  jurisdiction  in  civil  matters,  contemplated  that  justices  of 
the  peace  could,  without  a  like  express  authority  of  congress,  be  in- 
vested by  the  territorial  legislature  with  criminal  jurisdiction  to  a 
much  greater  extent  than  congress  had  given  them  in  civil  matters. 
It  does  not  seem  reasonable  that  congress  should  confer  the  civil 
jurisdiction,  and  prescribe  its  limits,  and,  by  leaving  the  criminal 
jurisdiction  unprovided  for,  authorize  and  license  the  giving  by  the 
local  legislature  of  a  more  extended  jurisdiction  in  criminal  matters. 

The  only  authority  given  by  law  of  congress  to  the  legislature  to 
confer  any  jurisdiction  whatever  in  criminal  matters  is  to  be  found 
in  the  name  or  title  of  the  office.  The  judicial  power  of  the  territory 
is  vested  in  a  supreme  court,  district  courts,  probate  courts,  and  jus- 
tices of  the  peace.  General  common -law  and  chancery  jurisdiction 
is  given  to  the  supreme  and  district  courts  alone,  yet  justices  of  the 
peace  and  probate  courts  are  depositaries  of  part  of  the  judicial 
power  of  the  territory,  and  the  question  now  is,  what  part? 

Jurisdiction  is,  as  we  have  seen,  a  rightful  subject  of  legislation 
by  the  territorial  legislature,  provided  that  such  legislation  must  be 
consistent  with  the  constitution  of  the  United  States  and  the  laws  of 
congress.  Within  these  boundaries  the  extent  of  the  judicial  power 
of  the  territory  that  is  vested  in  justices  of  the  peace  as  well  as  pro- 
bate courts  must  "be  as  limited  by  law.** 

The  petitioner  maintains  that  the  above-mentioned  sections  of  the 
territorial  statute,  purpoi'ting  to  confer  upon  justices  of  the  peace  the 
power  to  punish  for  misdemeanors  to  the  extent  of  imprisonment  for 
six  months,  and  by  fine  in  any  sum  less  than  $300,  are  in  violation 
of  the  organic  act  and  Poland  act,  and  therefore  void  as  being  beyond 
the  power  of  the  legislature  to  confer;  that  the  legislature  could  invest 
said  officers  with  no  power  not  embraced  in  the  name  or  title  of  the 
office. 

In  the  organic  act  the  jurisdiction  of  probate  courts  was  likewise 
not  otherwise  designated  or  defined  than  by  the  name  or  title  of  the 
courts,  but  it  was  declared  that  in  them  was  vested  a  part  of  the  ju- 
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dicial  power  of  the  territory;  and  the  supreme  court  of  the  United 
States,  in  speaking  upon  the  question  as  to  what  jurisdiction  can  be 
conferred  by  the  territorial  legislature  upon  the  probate  courts,  said : 
"The  answer  to  this  must  be  sought  in  the  general  nature  and  juris- 
diction of  such  courts  as  they  are  known  in  the  history  of  the  Eng- 
lish law,  and  in  the  jurisprudence  of  this  country. "  Ferris  v.  Higley, 
20  Wall.  375.  Similar  views  were  held  by  the  supreme  courts  of 
some  of  the  territories  prior  to  its  announcement  by  the  supreme  court 
of  the  United  States.  Cnst  v.  Casty  1  Utah,  127;  Golding  v.  Jennings, 
Id.  135;  People  v.  Du  Rell,  1  Idaho,  44,  142;  Locknane  v.  Martin, 
McCahon,  60;  Dewey  v.  Dyer,  Id.  77;  Otis  y.' Jenkins,  Id.  87. 

If,  in  order  to  ascertain  what  jurisdiction  can  be  exercised  by  pro- 
bate courts,  we  must  thus  look  to  the  general  nature  and  jurisdiction 
of  such  courts,  for  the  reason  that  there  was  no  specifications  of  their 
jurisdiction  in  the  organic  act  further  than  a  simple  naming  of  the 
courts,  we  are,  as  a  logical  result,  in  order  to  ascertain  the  jurisdic- 
tion that  can  be  exercised  by  justices  of  the  peace  in  criminal  mat- 
ters, in  a  like  manner  to  look  to  the  general  nature  and  jurisdiction 
of  such  oflBcers  "as  they  are  known  in  the  history  of  the  English  law, 
and  in  the  jurisprudence  of  this  country;"  and  this  is  the  view  held 
by  the  supreme  courts  of  some  of  the  territories  when  considering  the 
question  as  to  the  jurisdiction  of  justices  of  the  pefice,  {Moore  v. 
Koubly,  1  Idaho,  55;  Territory  v.  Flowers,  2  Mont.  531;)  and  this 
seems  to  be  the  general  rule,  {Byers  v.  Com.,  42  Pa.  St.  89;  Sedg. 
Const.  St.  491,  note.) 

If,  in  endeavoring  to  ascertain  what  jurisdiction  can  be  conferred 
upon  justices  of  the  peace  by  territorial  statute,  we  were  guided  wholly 
by  what  such  jurisdiction  was  at  common  law,  we  would  be  forced  to 
conclude  that  justices  of  the  peace  had  no  jurisdiction  whatever  of 
this  class  of  offenses,  for  at  common  law  they  were  not  cognizable 
before  a  justice  of  the  peace,  but  were  indictable  offenses,  and  in- 
famous. 4  Bl.  Comm.  64,  167 ;  People  v.  Sponsler,  1  Dak.  289.  But 
subsequently  in  England,  and  in  the  United  States,  such  offenses 
have  been  by  statute  committed,  in  many  instances,  to  justices  of 
the  peace,  and  such  was  the  common  practice  in  this  country  at  the 
time  when  the  laws  of  congress  referred  to  in  regard  to  this  territory 
were  enacted,  but  the  penalties  were  generally  limited  to  petty  fines 
and  short  imprisonments. 

We  do  not  find  it  to  have  been  a  practice  to  invest  them  with  power 
to  inflict  punishments  as  extensive  or  extraordinai7  as  are  sought 
to  be  conferred  upon  such  officers  by  the  territorial  statutes  we  have 
referred  to,  and  especially  to  grant  to  justices  of  the  peace  greater 
jurisdiction  in  criminal  cases  than  in  civil  matters.  If  there  were 
any  such  instances,  they  were  exceptions  to  the  general  rule.  It  would 
hardly  be  claimed  that  the  legislature  could  have  invested  justices  of 
the  peace  with  civil  jurisdiction  to  the  extent  of  $300,  or  of  any  sum 
approaching  it,  had  not  congress  in  express  language  authorized  it. 
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Neither  do  we  think  that  the  legislature  could  do  so  in  criminal  mat- 
ters without  some  such  express  authority  by  congress ;  yet  it  is  claimed 
in  the  case  before  us  that  the  legislature  can  not  only  confer  such 
jurisdiction  in  criminal  matters,  but  can  go  further,  and  add  impris- 
onment for  a  period  of  six  months.  We  cannot  think  that  congress 
ever  intended  to  allow  such  legislation  by  the  territorial  legislature. 
People  V.  Maxon,  1  Idaho,  330. 

It  is,  however,  claimed  that  admitting  the  justice  had  no  jurisdic- 
tion, yet  that  the  writ  of  prohibition  is  not  the  proper  process  to  reach 
the  defect,  as  there  was  a  remedy  in  the  ordinary  course  of  law,  by 
appeal,  and  that  this  remedy  was  plain,  speedy,  and  adequate.  An 
appeal  could  be  resorted  to  only  after  final  judgment.  It  could  not 
have  stopped  the  proceeding  in  the  justice's  court.  It  could  not  have 
prevented  the  justice  from  forcing  the  petitioner  into  an  unauthor- 
ized and  illegal  trial,  nor  from  compelling  him,  if  convicted,  to  take 
an  appeal  and  give  bond  in  at  least  double  the  amount  of  the  fine, 
with  at  least  two  sureties,  or,  in  default  thereof,  to  go  to  jail,  and  yet, 
upon  the  appeal,  the  whole  proceeding  would  have  to  be  dismissed  on 
the  ground  that  the  justice  had  no  jurisdiction  to  hear  the  case,  and, 
as  a  consequence,  the  appellate  court  could  have  none.  There  could 
be  no  trial  of  the  merits  in  the  district  court  because  no  such  trial 
was  authorized  in  the  court  below.  Southern  Par.  R.  Co.  v.  Superior 
Courty  59  Cal.  471;  Peacock  v.  Leonard^  8  Nev.  84;  Stephens  v.  Bos- 
well,  2  J.  J.  Marsh.  29;  Brondberg  v.  Bubbott,  14  Neb.  519;  S.  C.  16 
N.  W.  Rep.  845:  WolcottY.  Territory,  I  Vfyo.  67 ;  Cooban  Y.Bryant, 
36  Wis.  605;  Felt  v.  Felt,  19  Wis.  199;  Stringham  v.  Supervisors,  24 
Wis.  594;  Barthelemy  v.  People,  2  Hill,  257. 

To  compel  a  party  to  submit  to  being  forced  through  this  tedioud 
and  harassing  routine  of  illegal  proceeding  and  usurped  jurisdiction 
is  not  only  expensive  and  troublesome,  but  also  vexatious  in  the  ex- 
treme, and  ought  not  to  be  allowed  if  it  can  be  prevented.  If  there 
be  no  remedy  by  writ  of  prohibition  in  a  misdemeanor  case,  by  rea- 
son of  there  being  an  appeal,  there  is  none  in  a  felony  case.  In  both 
the  justice  acts  coram  nonjudice,  but  the  statute  allows  appeals  from 
judgments  of  a  justice  in  all  cases.  But  an  appeal  would  not  be  either 
a  speedy  or  adequate  remedy  in  either  a  misdemeanor  or  a  felony 
case.  A  party  charged  with  any  oflfense  has  the  right  to  have  it  in- 
vestigated in  a  proper  court,  and  in  a  legal  manner,  and  cannot  be 
compelled  to  submit  to  an  illegal  and  unauthorized  investigation. 
He  has  the  right  to  a  legal  investigation,  not  only  because  the  illegal 
investigation  is  in  itself  unjust,  but  also  because  the  party  is  entitled 
to  have  a  judgment  that  he  may  plead  in  any  subsequent  proceedings 
upon  the  same  charge.  No  citizen  should  be  arrested  and  prose- 
cuted before  a  court  having  no  authority  to  hear,  try,  or  determine 
the  case. 

It  will  be  observed  that  this  is  not  a  case  where  the  justice  has 
acted  within  the  scope  of  his  general  jurisdiction,  and  in  doing  so  has 
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merely  exciBeded  his  jurisdiction,  but  it  is  one  where  he  has  acted 
wholly  "without"  his  jurisdiction.  There  is  a  total  want  of  jurisdic- 
tion in  him  to  hear,  try,  and  determine  the  case.  Clary  v.  Hoagland, 
5  Cal.  476.  Where  a  justice  has  general  jurisdiction  of  the  subject- 
matter,  but  has  simply  exceeded  his  jurisdiction,  an  appeal  might  be 
an  adequate  remedy,  for  in  the  appellate  court  the  merits  of  the  case 
could  be  examined  into  and  the  matter  legally  settled.  Ex  parte 
Penrm/lvania,  109  U.  S.  174;  S.  C.  3  Sup.  Ct.  Rep.  84;  Ex  parte 
Gordon,  104  U.  S.  516.  See,  also.  Ex  parte  Ferry  Co.,  104  U.  S. 
519,  and  Ex  parte  Hagar,  Id.  520;  Henshaw  v.  Supervisors,  19  Cal. 
150;  Clark  v.  Superior  Court,  55  Cal.  199. 

'  But,  as  we  have  already  seen,  this  cannot  be  done  when  the  jus- 
tice acts  wholly  without  jurisdiction,  for  in  that  case  the  appellate 
court  can  have  no  more  authority  to  try  the  merits  of  the  case  on  ap- 
peal than  the  justice  from  whose  judgment  the  appeal  was  taken. 
The  trial  then  in  the  justice's  court  would  be  a  solemn  mockery  of 
justice.  The  punishment  of  the  party  could  only  be  hoped  for  where 
he  would  be  unable  to  take  an  appeal,  for  if  an  appeal  be  taken  the 
proQcedings  would  be  dismissed  by  reason  of  the  want  of  jurisdiction 
in  the  justice.  The  judgment  would  not  shield  the  party  charged 
from  subsequent  arrest  and  prosecution  for  the  same  offense.  No  good 
purpose  could  be  served.  It  would  be  a  fruitless  work.  A  justice  of 
the  peace  cannot  be  given  unlimited  power.  Nothing  is  presumed  in 
favor  of  his  jurisdiction ;  it  must  be  shown  affirmatively.  It  is  no  sat- 
isfaction to  a  citizen,  when  arrested  and  forced  upon  his  trial  before  a 
court  upop  a  criminal  charge,  to  be  told  that,  although  the  proceed- 
ings are  wholly  illegal  and  void,  he  will  have  to  submit  to  it,  because 
when  it  is  all  through  with  he  can  take  an  appeal  to  the  district  court, 
and  there  have  the  proceedings  dismissed.  If  an  injury  would  be 
then  done  him,  why  not  dismiss  at  once,  and  save  him  from  being 
harassed  and  criminally  dealt  with  upon  unauthorized  prosecutions  ? 
It  would  seem  to  be  the  duty  of  an  appellate  court  to  check  such  pro- 
ceedings at  the  earliest  possible  moment.  If  a  party  desired  a  trial 
de  novo,  and  that  can  be  had  in  the  appellate  court,  an  appeal  might 
be  deemed  an  adequate  remedy ;  but  where  there  cannot  be  a  trial  de 
novo, — a  trial  on  the  merits  in  the  appellate  court, — an  appeal  would 
be  vain  and  fruitless.  It  would  settle  nothing  concerning  the  sub- 
ject-matter of  the  action.  Golding  v.  Jennings,  1  Utah,  135;  Dill. 
Mun.  Corp.  §  744,  note  2. 

The  law  does  not  limit  a  party  to  a  process  that  will  be  fruitless 
when  there  is  one  that  may  prove  available.  Paid  v.  Armstrong,  1 
Nev.  95,  96.  The  remedy,  in  the  ordinary  course  of  law,  must  not 
only  be  specific,  adequate,  and  legal,  but  it  must  be  one  competent 
to  afford  relief  upon  the  very  subject-matter  of  the  petition.  Fremont 
V.  Crippen,  10  Cal.  211;  Bahcock  v.  Goodrich,  47  Cal.  508;  North 
Bloomjield  G.  M.  Co.  v.  Keyser,  58  Cal.  315. 

An  appeal  in  the  case  at  bar  would  not  be  either  a  speedy  or  an 


Digitized  by 


Google 


618  PACIFIC  REPORTER.  [Utah. 

adequate  remedy.  When  all  the  proceedings  should  be  gone  through 
with  in  the  justice's  court,  and  in  the  district  court  on  appeal,  the 
petitioner  would  be  left  just  where  he  stands  when  he  makes  this  ap- 
plication for  the  writ  of  prohibition.  It  would  not  relieve  him  from 
the  stain  of  the  charge,  and  yet  would  afford  him  no  relief  by  a  law- 
ful investigation.  The  charge  made  against  the  petitioner  is  one  that 
can  be  investigated  by  a  grand  jury,  and  if  he  be  deemed  guilty  he 
should  be  indicted  and  punished;  but,  whether  guilty  or  innocent, 
the  law  guaranties  to  him  a  legal  investigation  and  trial,  and  these 
cannot  be  had  in  a  court  or  before  an  officer  acting  wholly  without 
authority  of  law.  A  party  charged  with  an  indictable  criminal  of- 
fense is,  by  the  constitution,  guarantied  also  a  trial  by  jury.  A  pre- 
tended jury  of  six  men  is  not  a  jury  as  known  at  common  law,  nor 
as  contemplated  by  the  constitution  and  laws  of  the  United  States. 
Such  a  jury  is  composed  of  12  men.  3  Bl.  Comm.  352;  Work  v. 
State,  2  Ohio  St.  296;  Wynehamer  v.  People,  13  N.  Y.  378;  State  v. 
Everett,  14  Minn.  439,  (Gil.  330;)  Vaughn  v.  Scade,  30  Mo.  600; 
Bowles  V.  State,  5  Sneed,  360. 

The  prevailing  doctrine  now  is  that,  although  there  be  no  jury  in 
the  inferior  court,  yet  if  by  appeal  a  party  may  have  a  trial  by  jury, 
the  constitutional  guaranty  of  trial  by  jury  i^  not  violated.  Dill. 
Mun.  Corp.  367;  Sedg.  Const.  491,  notes  and  cases  cited.  Where, 
however,  a  justice  acts  wholly  without  his  jurisdiction,  and  there  be 
no  provision  for  a  jury  trial  in  his  court,  nor  in  the  appellate  court, 
the  objection  that  there  is  no  jury  trial  in  the  justice's  court  is  not 
satisfied  by  the  appeal.  In  the  present  case  no  jury  is  authorized 
in  the  justice's  court,  and  none  can  be  had  in  the  district  court,  as 
the  case  would  have  to  be  dismissed  in  the  appellate  court  without 
trial.  No  jury  would  be  authorized  in  the  district  court,  for  the  reason 
that  no  trial  could  be  had  there  upon  the  merits.  The  justice  having 
no  jurisdiction  to  try  the  case,  the  diatrict  court  could  acquire  none 
by  the  appeal,  as  we  have  already  seen.  Upon  the  whole  case, 
therefore,  we  conclude  that  the  justice  was  acting,  and  proceeding  to 
further  act,  wholly  without  his  jurisdiction,  and  that  the  petitioner 
bad  no  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of 
law,  and  is  therefore  entitled  to  his  writ  of  prohibition. 

As  the  points  we  have  considered  are  decisive  of  the  case,  it  is  un- 
necessary for  us  to  examine  the  other  questions  raised  by  the  peti- 
tion. 

The  peremptory  writ  of  prohibition  is  by  the  court  allowed,  with 
costs. 

Powers,  J.,  {concun*ing.)  Accusations  of  criminal  conduct  are  tried 
at  the  common  law  by  jury;  and,  jvherever  this  right  is  guarantied 
by  the  constitution  without  qualification  or  restriction,  it  must  be 
understood  as  retained  in  all  those  cases  which  were  triable  by  jury 
at  the  common  law,  and  with  all  the  common-law  incidents  to  a  jury 
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trial,  so  far,  at  least,  as  they  can  be  regarded  as  tending  to  the  pro- 
tection of  the  accused.  A  petit  jury  is  a  body  of  12  men  who  are 
sworn  to  try  the  facts  of  a  case  as  they  are  presented  in  the  evidence 
placed  before  them.  Any  less  than  this  number  of  12  would  not  be 
a  common-law  jury,  and  not  such  a  jury  as  the  constitution  guaran- 
ties to  accused  parties.- 

In  the  case  at  bar  I  think  that  the  accused  was  entitled  to  a  common- 
law  jury, — that  is,  a  jury  of  12  men ;  and  I  agree  with  Judge  Blatch- 
FOBD  {Dana's  Case,  7  Ben.  1)  that  to  require  a  defendant  to  be  con- 
victed by  a  judge,  or  by  six  men.  in  order  to  have  a  trial  in  another 
court  upon  appeal,  is  too  much  a  mockery  to  be  regarded  as  in  any 
just  sense  a  compliance  with  the  constitutional  guaranty!  I  do  not 
think  that  the  objection  to  the  proceedings  of  the  justice's  court  is 
removed  by  the  fact  that  a  man  can  appeal  his  case,  and  secure  a 
jury  trial  in  the  court  above.  It  does  not  seem  to  me  to  be  good 
reason  or  good  law  to  compel  a  man  accused  of  crime  to  submit  to 
the  proceedings  of  an  unauthorized  tribunal,  saying  to  him  in  the 
meanwhile :  "Although  you  are  being  tried  unlawfully,  if  you  do  not 
like  the  result  you  can  have  a  trial  before  a  higher  court."  I  agree 
with  counsel  for  the  petitioner  that  "it  is  not  an  answer  to  say  that 
a  justice  has  jurisdiction,  without  the  moans  to  enforce  it,  by  rea- 
son of  not  being  supplied  with  a  jury.  A  court  cannot  be  said  to 
have  a  jurisdiction  which  it  cannot  constitutionally  exercise."  Juris- 
diction is  the  power  to  hear,  try,  and  determine.  A  justice  has  no 
inherent  power  to  summon  a  jury.  He  cannot  summon  one  unless 
the  statute  authorizes  the  act.  The  statute  directing  a  justice  to 
summon  a  jury  of  six  is  a  denial  of  his  power  to  impanel  any  other 
number.  It  is  in  fact  the  e^^clusion  of  any  jury,  because  six  men  are 
not  a  jury  in  a  case  where  a  common-law  jury  is  required. 

The  writ  of  prohibition  in  the  present  case  is  asked  to  prevent  an 
illegal  trial  of  the  case, — to  prevent  the  injury  resulting  therefrom. 
An  appeal  after  the  injury  sought  to  be  prevented  is  committed  is  no 
remedy.  For  these  reasons  and  others  stated  in  the  opinion  of  the 
court,  I  concur. 

Zane,  G.  J.,  dissents. 
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SUPREME  COURT  OF  IDAHO. 


(2  Idaho  [Hasb.]  239) 

Bradbury  and  another  v.  Idaho  &  Orboom  Land  Imp.  Co. 
Filed  March  8.  1886. 

1.  Trial — Verdict— Special  Findings. 

Where  there  is  an  inconsistency  between  the  special  findings  and  the  gen- 
eral verdict  of  a  jurj',  the  special  findings  control  the  verdict. 

2.  Mechanic's  Lien— Statute  Strictly  Construed. 

The  mechanic's  lien,  law  must  be  strictly  construed,  and  cannot  extend  be- 
yond the  express  provisions  of  the  statute. 

3.  Appeal— Record— Exceptions  to  Rulings  on  Evidence. 

Exceptions  to  the  ruling  of  the  court  upon  the  admission  and  reje^ction 
of  evidence  may,  when  properly  incorporated  into  a  statement  of  the  case 
having  been  used  upon  the  hearing  of  a  motion  for  a  new  trial,  be  considered, 
on  an  appeal  from  a  judgment,  in  the  same  manner  as  when  brought  up  by 
a  bill  of  exceptions 

4.  Same— Harmless  Error— Admission  of  Evidence. 

Irrelevant  evidence  is  not  sufficient  ground  for  a  reversal  of  a  judgment 
when  it  docs  not  prejudice  the  cause  of  the  party  excepting  to  it. 

Appeal  from  Seoond  judicial  district,  Altnras  county. 

F.  E.  Ensign^  for  appellant,  Idaho  &  Oregon  Land  Imp.  Co. 

Huston  (Jt  Gray,  for  respondents,  W.  C.  Bradbury  and  another. 

Buck,  J.  This  action  was  brought  to  collect  an  acoeptance  for 
$6,774.49,  payable  in  15  days  from  date,  which  had  been  protested, 
and  was  unpaid.  The  p1ainti£Fs  claim  that  said  acceptance  was  given 
for  a  balance  found  due  on  settlement  from  defendant  to  plaintiffs 
for  digging  an  irrigating  ditch  in  Alturas  county,  Idaho  territory; 
and  pray  the  foreclosure  of  a  mechanic's  lien  upon  said  ditch.  The 
complaint  also  alleges  that  said  ditch  waB  dug  upon  contract,  and  sets 
out  the  contract  therein.  The  answer  admits  the  contract  and  the 
settlement,  but  alleges  that,  without  defendant's  knowledge  or  author- 
ity, the  plaintiffs  dug  said  ditch  larger  than  the  contract  specified, 
and  that  the  alleged  settlement  was  made  by  them  without  iinowing 
of  said  enlargement,  and  was  procured  by  plaintiffs  by  fraud,  and  deny 
that  a  larger  sum  than  $500  was  due  thereon. 

The  case  was  tried  by  a  jury,  and  the  following  special  questions 
were  submitted  to  the  jury,  and  answered,  to-wit : 

"(1)  Was  the  ditch  constructed  upon  the  survey  made  by  the  engineer  in 
charge  employed  by  the  defendant  corporation?  Answer.  Yes.  (2)  Did  the 
dimensions  of  the  ditch  as  laid  out  by  the  engineer  in  charge  vary  from  the 
dimensions  as  stated  in  the  written  contract  ?  A .  Yes.  (3)  Were  the  changes 
and  varifitions  in  the  dimensions  of  the  ditch  made  with  the  knowledge  of 
Mr.  Case,  the  vice-president  and  general  manager  of  the  defendant  corpora- 
tion, and  by  his  direction?  A.  Yes.  (4)  Wjis  there  a  settlement  between  the 
plaintiffs  and  defendant  on  the  ninth  day  of  June,  1883?  A.  Yes.  (5)  What 
amount  was  found  to  berdue  to  plaintiffs  from  defendant  upon  such  settle- 
ment? A,  $16,774  49.  (6)  Did  the  defendant,  by  its  general  manager,  R. 
E.  Strahorn,  give  its  acceptance  to  plaintiffs  for  the  sum  of  $6,774.49  upon 
such  settlement?    A,  Yes." 
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The  jury  found  a  general  verdict  that  there  was  due  plaintifiFs 
$4,274.49,  and  20  per  cent,  interest  from  date  of  acceptance. 

The  court  found  several  findings  of  fact,  and  the  following  conclu- 
sions of  law : 

"CONCLUSIONS  OF  LAW. 

"(1)  That  the  plaintiffs  are  entitled  to  a  judgment  for  $10,107.52;  (2)  that 
plaintiffs  are  entitled  to  a  decree  of  foreclosure  of  the  lien  set  forth  in  their 
complaint;  and  it  is  so  ordered." 

The  appeal  is  taken  from  the  order  overruling  a  motion  for  a  new 
trial,  and  from  the  judgment,  and  is  brought'  upon  a  statement  of  the 
case. 

The  record  assigns  as  error — 

"(1)  That  the  first  four  findings  of  fact  by  the  court  are  not  sustained  by 
any  findings  or  special  verdict  of  the  jury;  (2)  th^at  the  court  erred  in  making 
any  finding  of  facts  after  the  cause  had  been  once  submitted  to  a  jury;  (3) 
that  the  court  eri'ed  in  its  first  conclusion  of  law,  in  that  it  is  in  conflict  with 
the  general  verdict  of  the  jury,  and  because  there  is  no  finding  of  fact  by  the 
jury  authorizing  it;  (4)  that  the  conclusion  of  law  that  the  plaintiffs  were 
entitled  to  a  foreclosure  of  the  mechanic's  lien  is  not  supported  by  the  evi- 
dence, in  that  the  evidence  does  not  show  that  it  was  filed  of  record  within 
30  days  after  the  work  was  done,  and  that  the  notice  itself  shows  that  it  was 
only  intended  as  a  lien  upon  a  ditch  as  originally  contracted  for;  (5)  that  the 
court  erred  in  decreeing  a  foreclosure  of  the  lien  for  the  full  amount,  because 
the  damages  allowed  for  protest  are  not  secured  by  the  lien." 

There  are  also  other  alleged  errors  which  will.be  considered  here- 
after. The  alleged  error  of  rendering  judgment  for  a  different  amount 
than  specified  in  the  general  verdict  seems  not  well  taken.  Section 
385  of  our  Code  provides  that  where  special  findings  of  fact  are  in- 
consistent with  the  general  verdict,  the  former  control  the  latter,  and 
the  court  must  give  verdict  accordingly.  There  is  an  inconsistency 
between  the  special  findings  of  fact  and  the  general  verdict,  but  the 
judgment  is  in  accordance  with  the  special  findings,  and  is  valid  un- 
der said  section  of  the  Code. 

The  alleged  error  thai  the  conclusion  by  the  court  that  the  plain- 
tiff was  entitled  to  the  foreclosure  of  his  mechanic's  lien  was  er- 
ror seems  not  well  taken,  as  the  evidence  shows  the  plaintiffs  to  have 
been  original  contractors,  and  entitled  to  60  days  in  which  to  file 
their  lien. 

The  objection  to  the  decree  of  foreclosure  on  the  ground  that  the 
lien,  if  allowed,  could  not  cover  damages  for  protesting  the  accept- 
ance, seems  well  taken.  The  lien  exists  only  by  force  of  the  statute, 
and  cannot  exceed  the  express  provisions  thereof.  Section  815  of 
our  Code  provides  that  the  lien  is  for  work,  labor,  or  material  done 
and  furnished,  and  section  827  aliowB  the  lien  to  extend  to  moneys 
paid  for  filing  and  recording  the  same.  It  cannot  be  extended  be- 
vond  these  items.     1  Jones,  Mortg.  §  360;  Phil.  Mech.  Liens,  §  204. 

In  the  statement  of  the  case  are  several  exceptions  to  the  ruling  of 
the  court  in  the  admission  or  rejection  of  evidence.     It  is  maintained 
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by  respondents  that  such  exceptions  can  only  be  brought  up  on  a  bill 
of  exceptions.  Section  413  of  the  Code,  subd.  3,  provides  that  if  a 
motion  for  a  new  tiial  is  to  be  made  upon  a  statement  of  the  case,  the 
moving  party  must  prepare  the  statement.  When  the  notice  of  mo- 
tion designates  errors  in  law  occurring  at  the  trial  as  the  ground  re- 
lied on  in  the  motion,  the  particular  errors  relied  on  shall  be  specified 
therein.  The  Code  seems  to  make  no  distinction  between  the  errors 
to  be  brought  up  in  a  bill  of  exceptions  and  on  a  statement.  It  seems 
to  leave  it  optional  with  the  aggrieved  party  as  to  which  method  he 
will  adopt.  A  statement  of  the  case  can  only  be  made  upon  a  motion 
for  a  new  trial.  Upon  a  simple  appeal  from  the  judgment  no  state- 
ment is  authorized.  A  statement  once  made  may  be  used  on  appeal 
from  a  judgment,  under  section  653  of  the  Code,  and,  under  the  au- 
thorities,  it  seems  that  a  statement  can  be  so  used  on  an  appeal  from 
a  judgment  only  when  first  used  on  a  motion  for  a  new  trial.  Hayne, 
New  Trial,  §  2o4.  In  other  respects  a  statement  and  bill  of  excep- 
tions are  similar.  People  v.  Crane,  60  Cal.  279;  People  v.  Lee,  14 
Cal.  510;  Purdy  v.  Steel,  1  Idaho,  216;  People  v.  Hunt,  Id.  436. 
We  are  of  the  opinion  that  exceptions  to  the  ruling  of  the  court  in 
admitting  or  rejecting  evidence  may  be  considered  on  a  statement, 
where  a  statement  is  authorized,  the  same  as  in  a  bill  of  exceptions. 

Examining  these  alleged  errors,  we  find  that  the  rulings  of  the 
court  sustaining  objections  to  certain  questions  specified  in  the  fifth 
assignment  of  error  are  in  harmony  with  established  rules  of  evi- 
dence. The  first  question  is,  "What  conversation,  if  any,  was  had  at 
the  time  of  making  the  contract?"  The  written  instrument  itself 
contains  the  final  result  of  their  conversation,  and  what  they  said 
outside  of  it  was  immaterial.  "(2)  Did  you  inform  plaintiff  Brad- 
bury that  you  had  no  authority  to  contract  for  a  larger  ditch  than 
that  specified,  and  that  a  different  contract  would  not  be  ratified?*' 
The  issues  made  by  the  pleadings  were,  was  the  ditch  dug  and  ac- 
cepted? The  preliminary  conversations  of  parties  would  be  irrele- 
vant to  these  issues,  and  were  properly  rejected.  The  evidence  ad- 
mitted under  objections  in  assignments  of  error  Nos.  1,  2,  3,  and  4 
went,  generaUy,  to  the  progress  of  the  enterprise,  and,  while  appar- 
ently not  relevant  to  the  chief  issue  of  the  acceptance  of  the  ditch  as 
completed  by  the  defendant,  we  cannot  see  that  it  in  any  way  prej- 
udiced defendant's  case. 

We  think  the  instructions  present  the  issues  in  the  case  fairly  to 
the  jury,  and  that  no  matter  material  to  the  appellant's  cause  was 
omitted. 

Judgment  affirmed  as  to  judgment,  and  decree  for  foreclosure  of 
lien  modified  by  striking  from  the  amount  the  penalty  for  protest. 

Hays,  C.  J.,  and  BaoDBBicKy  J.,  concurring. 
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(2  Idaho  [Hasb.]  246) 

McCarty  V.  BoisB  City  Canal  Co. 
Filed  March  8,  1886. 

1.  Waters  and  Water-Coursbs —Negligently  Allowinq  Water  to  Escape 

FROM  Ditch  to  Land  op  Another. 

A  person  owning  a  ditch  from  which  water  escapes  upon  the  premises  of  the 
adjoming  land-owner,  who  allows  such  water  to  contmue  to  escape  from  his 
ditch  after  notice,  without  any  effort  to  prevent  the  same,  cannot  escape  lia- 
hility  for  damage  done  thereby  on  the  ground  that  the  adjoining  land-owner 
might,  at  a  slight  expense,  have  prevented  any  damage  by  digging  a  ditch  on 
his  land  that  would  nave  conducted  said  water  off  his  premises. 

2.  Negligence— Concurring  Negligence. 

A  person  guilty  of  negligence  cannot  avoid  responsibility  therefor  on  the 
ground  that  others  are  also  guilty  of  negligence  contributing  to  the  same  in- 
jury. 

Appeal  from  Second  judicial  district,  Ada  county. 
Brumback  d  Lamb,  for  appellant,  Boise  City  Canal  Co. 
Huston  dt  Gray,  for  respondent,  Martha  McCarty. 

Buck,  J.  The  defendant  is  a  corporation  existing  under  the  laws 
of  Idaho  territory,  organized  for  the  purpose  of  digging  and  operat- 
ing a  ditch  for  irrigation.  The  ditch. is  constructed  across  the  farm 
of  plaintifF.  The  complaint  filed  June  17, 1884,  alleges,  in  substance, 
that  during  the  years  1883  and  1884  the  plaintiff's  land  bad  been 
damaged  by  water  escaping  from  the  ditch  and  running  upon  it 
during  said  years,  and  prior  thereto,  through  defects  in  the  same, 
and  by  carelessness  and  mismanagement  in  operating  the  same,  in 
the  sum  of  $400.  The  defendants,  answering,  allege,  among  other 
things,  that  said  damage,  if  any,  was  the  result  of  the  carelessly  and 
negligently  flowing  water  thereon  by  plaintiff,  and  from  rains  and 
floods,  and  deny  all  the  allegations  of  the  complaint.  The  cause  was 
tried  by  a  jury,  who  found  a  verdict  for  plaintiff,  and  assessed  her 
damages  in  the  sum  of  $150.  The  appeal  is  taken  from  the  judg- 
ment, and  from  the  order  overruling  a  motion  for  a  new  trial.  A  bill 
of  exceptions  is  incorporated  in  the  record. 

The  first  assignment  of  error  is  that  the  verdict  is  unsupported  by 
the  evidence  in  that  the  evidence  is  not  sufficient  to  prove  that  water 
in  sufficient  quantity  to  injure  the  land  of  plaintiff  ever  escaped 
through  or  over  defendant's  ditch  upon  the  same.  The  second  error 
assigned  is  that  the  evidence  shows  that  whati&ver  damage  was  done 
to  plaintiff's  land  was  done  by  irrigating  land  above  plaintiff's  land, 
by  others  than  defendant,  and  by  the  plaintiff's  careless  irrigating 
of  her  own  land  surrounding  the  portion  alleged  to  have  been  injured. 
Evidence  upon  both  of  these  propositions  was  submitted  to  the  jury, 
and  it  was  their  especial  province  to  determine  its  weight  and  credi- 
bility. Except  in  the  absence  of  all  evidence,  we  cannot  disturb  their 
findings  thereon. 
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The  third  alleged  error  is  the  refusal  of  the  court  to  allow  the  de- 
fendants to  show  that,  at  a  small  expense  on  the  part  of  plaintiff, 
any  surplus  water  that  may  have  come  from  defendant's  ditch  could 
have  been  conducted  off  of  the  land  of  plaintiff,  so  that  the  same 
would  do  iier  no  harm.  This  proposition  involves  the  main  issue  of 
the  appeal.  The  important  question  is,  what  are  the  relative  duties 
and  obligations  of  the  ditch-owners  and  the  owners  of  the  land  through 
which  the  ditch  runs? 

It  is  admitted  that  the  alleged  overflow  and  seepage  had  con- 
tinued with  the  knowledge  of  defendants  for  at  least  a  year;  that 
the  plaintiff  had  notified  the  defendants  of  the  alleged  defects  in 
their  ditch,  and  offered  to  repair  the  same  so  that  no  water  should 
escape  therefrom  upon  her  premises  for  $25,  and  that  the  defendant 
had  declined  said  proposition.  The  theory  and  claim  of  defendant 
is  that  the  plaintiff  was  under  a  legal  obligation  to  dig  a  ditch  upon 
her  own  premises,  if  it  could  be  done  at  a  small  expense,  and  thus 
conduct  the  said  seepage  from  defendant's  ditch  off  from  her  land. 
If  this  be  true,  then  *it  results  that  ditch-owners  have  such  a  domin- 
ion over  the  lands  through  which  their  ditch  is  located  as  give's  them 
not  only  a  right  of  way  for  lateral  ditches  to  conduct  off  water  escap- 
ing from  their  main  ditch  through  the  adjoining  land,  but  also  that 
such  escape  ditches  shall  be  maintained  by  such  adjoining  owners, 
providing  that  it  can  be  done  at  a  small  expense.  We  do  not  under- 
stand that  the  doctrine  relied  on  can  be  extended  so  far.  The  plaintiff 
is  entitled  to  control  her  own  premises.  Flynn  v.  San  Francisco  dt 
S.  J.  R.  Co.,  6  Amer.  Eep.  596;  Yik  Hon  v.  Spring  Valley  W.  W., 
65  Cal.  619;  S.  C.  4  Pac.  Rep.  666;  Burroughs  v.  Housatonic  R. 
Co,,  38  Amer.  Dec.  76;  Philadelphia  d  R.  R.  Co.  v.  Hendrickson,  21 
Amer.  Rep.  97;  Fero  v.  Buffalo  R.  Co.,  22  N.  Y.  209;  Cook  v.  Champ- 
lain  Transp.  Co.,  1  Denio,  91;  Kellogg  v.  Chicago  dt  N.  W.  Ry.  Co., 
7  Amer.  Eep.  69. 

We  understand  the  rule  to  be  that  where  one  person  suffers  injury 
by  the  carelessness  of  another,  occurring  unexpectedly,  and  in  a  tran- 
sitory manner,  the  one  so  suffering  must  go  to  some  trouble  to  avoid 
or  lessen  the  damage,  if  a  temporary  expedient  or  slight  expense  will 
do  so;  but  if  the  one  whose  carelessness  or  negligence  causes  a  con- 
tinuing injury  to  another,  having  knowledge  of  the  evil  and  the  cause 
of  it,  deliberately  stands  by,  having  an  equal  opportunity  to  prevent 
the  damage  as  the  one  suffering  it,  and  permits  it  to  continue  with- 
out an  attempt  to  prevent  it,  he  cannot  avoid  his  responsibility  by 
showing  that  the  one  injured  might  have  avoided  the  damage  by  a 
slight  expense.  Shear.  &  R.  Neg.  §§  25,  28,  31,  36;  Kerwhack  v. 
Cleveland,  etc.,  R.  Co.,  62  Amer.  Dec.  246  ;  Beach,  Neg.  §§  13, 18,  64; 
Richmond  dt  D.  R.  Co.  v.  Anderson,  31  Amer.  R«p.  750 ;  Railroad  Co. 
V.  Jones,  96  U.  S.  439;  Gould  v.  McKenna,  27  Amer.  Rep.  705; 
Whart.  Neg.  74-78;  FraUr  v.  Sears  Union  Water  Co.,  12  Cal.  556; 
Cooley,  Torts,  679;  4  Wait,  Act.  &  Def.  718;  Snyder  v.  Pittsburgh, 
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C.  d  St.  L.  Ry.  Co.,  11  W.  Va,  87;  Richmond  d  D.  R.  Co.  ▼•  Med- 

ley,  40  Amer.  Eep.  734. 

The  appellants  assign  the  giving  of  the  first  six  instractions  on  be- 
half of  plaintiff,  and  the  refusal  to  giva  the  first,  second,  and  third 
instructions  asked  for  by  defendant,  as  error.  The  objection  to  these 
instructions  given,  and  to  the  refusal  to  give  the  first  and  second 
asked  by  defendant,  are  based  upon  the  theory  that  the  plaintiff  was 
guilty  of  negligence.  We  think  that  the  evidence  offered  by  defend- 
ants themselves,  and  the  admissions  of  defendants,  show  that  plaintiff 
did  all  that  could  legally  be  required  of  her,  and  there  was  no  evi- 
dence of  negligence  to  justify  the  instructions  refused,  or  the  rejec- 
tion of  those  given.  H^d  plaintiff  failed  to  notify  defendants  of  the 
defects  in  their  ditch,  and  thus  allowed  the  damage  to  continue  and 
increase  to  her  knowledge,  when  the  defendants  were  ignorant  of  its 
cause,  or  had  there  been  a  sudden  break  in  the  ditch,  which,  by  a 
temporary  expedient,  at  a  slight  expense,  the  plaintiff  might  have 
repaired,  and  thus  have  prevented  the  damage,  the  doctrine  of  negli- 
gence would  apply.  But  in  this  case  we  think  there  was  no  error  in 
giving  or  refusing  said  instructions. 

The  third  instruction  asked  for  by  defendants,  and  refused,  is  as 
follows : 

'*Tbe  defendant  is  not  liable  for  damages  that  may  have  resulted  from  rains 
or  floods,  or  from  damages  that  may  have  resulted  from  the  acts  of  other 
parties  in  irrigating  higher  grounds,  or  from  water  standing  above  the  ditch 
of  defendant,  and  percolating  through  the  soil,  and  accumulating  on  land  of 
plaintiff;  nor  from  breaks  in  the  banks  of  the  ditch  of  defendant,  if  defend- 
ant used  such  care  in  constructing,  operating,  and  repairing  its  ditch  as  a 
prudent  man  would  use  if  his  own  property  were  exposed  to  damage." 

The  first  proposition  in  this  instruction,  though  good  in  a  case 
where  there  was  no  question  as  to  water  from  defendant's  ditch  con- 
tributing towards  the  damage,  is  hardly  applicable  to  this  case.  There 
seems  to  be  no  question  that  water  escaped  from  the  defendant's  ditch, 
and,  at  best,  mingled  with  the  waters  from  other  sources,  if  such 
there  were.  But  the  fact  that  others  were  also  liable  would  not  ex- 
cuse the  wrongful  negligence  of  defendant.  Cooley,  Torts,  684;  4 
Wait,  Act.  &  Def .  719.  We  think  the  second  part  of  the  instruction 
not  applicable,  for  the  reason  that  defendant's  own  testimony  shows 
that  they  allowed  the  water  to  run  without  using  adequate  means  to 
stop  it,  upon  the  theory  that  the  plaintiff  might  avert  the  damage  at 
a  slight  expense,  and  that  it  was  her  duty  to  do  so. 

The  appellants  allege  as  error  the  refusal  of  the  court  to  strike  out 
certain  findings  of  fact  and  conclusions  of  law.  The  first  finding  ob- 
jected to  seems  to  be  necessarily  included  in  the  general  verdict  of 
the  jury,  and  can  result  in  no  harm  to  defendant,  and  the  others  were 
within  the  province  of  the  trial  judge,  and  bear  upon  the  matter  of 
the  injunction.  As  to  the  remaining  alleged  error,  to-wit,  the  grant- 
ing of  the  injunction,  we  are  of  the  opinion  that  this  remedy  is  not 
v.lOp.no.8 — 40 
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necessary  to  protect  the  rights  of  the  plaintiflFy  and  is  of  doubtful 
utility. 

The  judgment  is  affirmed  as  to  damages,  and  reversed  as  to  grant- 
ing the  injunction.  , 

Hays,  G.  J.,  and  Bbodeiuok,  J.,  concurring. 
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SUPREME  COURT  OF  ORBQOHT. 

(18  Or.  850  ^  ^ 

BoHB  9.  BaKEB. 

Filed  April  12,  1888. 

Mistake— CoifPENSATiON—SERVicEB. 

A  contractor  having*  by  mistake,  performed  certain  work  npon  %  contract 
undertalcen  by  another,  cannot  recover  of,  the  latter  for  the  work  performed 
unless  he  proves  assent,  either  express  or  implied. 

The  parties  in  this  action  were  seyeral  street  contractors  with  the 
city  of  Portland  for  excavating  earth.  Bohr,  by  mistake,  and  with- 
out Baker's  knowledge,  excavated  a  quantity  of  earth  on  ground  cov- 
ered by  Baker's  contract.  Baker  completed  his  contract,  and  re- 
ceived the  contract  price.  Bohr  brings  this  action  to  recover  for  the 
actual  cost  of  the  work  done  by  him^  and  for  which  he  claims  Baker 
received  the  benefit. 

Yocum  dt  Beebe,  for  appellant 

Stott  d  Stott,  for  respondent. 

Waldo,  G.  J.  "An  agreement  concerning  things  personal  is  a 
mutual  assent  of  the  parties."  Plowd.  5.  There  may  by  circum- 
stances from  which  a  tacit  assent  may  be  inferred,  but  in  every  case 
this  assent  is  a  fact  which  must  be  proved.  No  man  can  make 
another  his  debtor  against  his  will ;  as,  if  a  man  pay  my  debt  with- 
out my  request,  I  am  not  bound  to  repay  him. 

In  Bixby  v.  Moor,  51  N.  H.  403,  the  court  say: 

''It  is  sometimes  said  that  the  law  implies  an  agreement.  Strictly  speak- 
ing, this  is  inaccurate.  The  agreement,  ihougli  not  fully  expressed  in  words, 
is  nevertheless  a  genuine  agreement  of  the  parties.  It  is  'implied '  only  in 
this:  that  it  is  to  be  inferred  from  the  acts  or  conduct  of  the  parties  instead 
of  from  their  spoken  words.  The  engagement  is  signified  by  conduct,  in- 
stead of  words.  But  acts  intended  to  lead  to  a  certain  inference  may  *  ex- 
press '  a  promise  as  well  as  words  would  have  done." 

There  is  a  class  of  so-called  contracts,  e.  g.,  innkeepers  and  common 
carriers,  which  are  not  contracts  at  all.  Poll.  Gont.  10 ;  Hertzog  v. 
Hertzog,  29  Pa.  St.  466 ;  2  Kent,  Gomm.  (13th  Ed.)  450,  note  1 .  This 
is  not  a  case  of  that  class.  Bohr  must  bring  himself  within  the 
domain  of  actual  contract.  Now,  Baker's  contract  was  entire.  He 
had  property  in  it  with  which  no  man  could  interfere  and  claim  any 
part  of  the  contract  price  without  his  assent.  Parsons  says,  (1  Gont. 
446:)  '*If  the  work  or  service  rendered  is  merely  gratuitous,  and 
performed  for  the  defendant  without  his  request  or  privity,  however 
meritorious  or  beneficent  they  may  be,  they  afford  no  cause  of  action.** 
Bartholomew  v.  Jackson,  20  Johns.  28,  is  cited  in  the  note.  The  case, 
presented  is  that  of  a  stranger  doing  work  on  Baker's  contract  with- 
out Baker's  consent.    The  case,  in  principle,  is  the  same  as  though 
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he  bad  plowed  Baker*8  field,  or  done  work  on  his  house,  onder  sim- 
ilar oiroumstances.     See  Davis  v.  School-dUU  No.  S,  24  Me.  849, 351; 
Day  y.  Caton,  119  Mass.  613. 
The  judgment  must  be  affirmed. 


(18  Or.  352) 

HONBYMAN   V.  OrBOOK   &  G.  B.  Co. 

Filed  April  18,  1886. 

Carriers— Privatb  Carriaqb  of  Doq&^Action  for  Death. 

A  common  carrier  who  does  not  assume  to  act  as  such  in  the  carriaice  of 
dogs,  but  upon  the  request  of  a  party  consents  to  carry  a  dog  on  a  particular 
occasion,  cannot  be  sued  as  a  common  carrier  for  the  subsequent  death  of 
the  dog  while  under  his  charge,  even  though  money  may  have  passed  to  de- 
fendant's agent  for  the  carriage.  The  action  must  be  upon  a  private  con- 
tract, if  recovery  is  sought. 

A.  C.  Emmons^  for  appellant. 
E.  C.  Brounaugh,  for  respondent. 

Lord,  J.  This  is  an  action  brought  bj  the  plaintiff  against  the  de- 
fendant as  a  common  carrier  to  recover  damages  for  the  alleged  kill- 
ing of  a  dog  delivered  to  the  defendant  to  be  transported  by  its  rail- 
way from  Portland  to  North  Yamhill.  The  complaint  is  in  the  usual 
form  against  common  carriers,  and  the  substance  of  the  allegation 
is  that,  in  consideration  of  the  sam  of  two  dollars,  the  defendant  re- 
ceived of  the  plaintiff  four  dogs,  to  be  safely  conveyed  by  its  railway 
from  Portland  to  North  Yamhill,  but  that  the  defendant  so  negligently 
conducted  itself  in  carrying  said  dogs  that  one  of  them  was  injured, 
and  thereafter  died,  to  the  damage  of  the  plaintiff  in  the  sum  of  $200; 
The  answer  of  the  defendant  admits  its  incorporation,,  and  that  it  is 
a  common  carrier,  but  denies  all  other  material  allegations  of  the 
complaint;  and  sets  up  as  a  separate  defense,  in  substance,  that  it  is 
not  a  common  carrier  of  dogs,  and  that  it  is  and  was  then  contrary 
to  the  regulations  of  the  defendant  to  carry  dogs  on  its  train  for  hire; 
that  the  plaintiff  was  a  passenger  on  the  defendant's  train,  and  had 
in  his  possession  four  dogs,  which  he  delivered  to  the  baggage  master, 
who  charged  him  the  said  sum  as  his  compensation  for  taking  care 
of  the  dogs,  but  that  none  was  charged  or  received  by  the  defendant 
for  the  carrying  or  transporting  of  said  dogs,  and  plaintiff,  being  so 
notified,  delivered  said  dogs  to  the  bagsage  master  under  such  regu- 
lation and  understanding.  Issue  being  taken  by  the  reply,  a  jury 
was  impaneled  and  sworn,  and,  after  hearing  the  evidence  of  the 
plaintiff,  the  defendant  moved  the  court  for  a  nonsuit  upon  the 
ground  that  the  plaintiff  had  failed  to  proye  a  cause  sufficient  to  be 
submitted  to  the  jury.  The  motion  for  nonsuit  was  allowed,  and 
judgment  was  rendered  against  the  plaintiff,  from  which  this  appeal 
was  taken. 

A  common  carrier  is  one  who  undertakes,  for  hire  or  reward,  to 
transport  the  goods  of  those  who  choose  to  employ  him,  from  place 
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to  place,  story,  Bailm.  §  495 ;  Lawson,  Gont.  §§  1,  2 ;  Kent,  Gomm. 
598;  1  Smith,  Lead.  Gas.  Mar.  312.  At  common  law  a  common 
carrier  was  bound  absolutely  to  safely  convey  all  goods  intrusted  to 
his  care.  '*He  batb  his  hire/'  says  Lord  Goke,  "and  thereby  im- 
plicitly undertaketh  the  safe  delivery  of  the  goods  delivered  to  him/' 
(Go.  Litt.  89a;)  and  in  default  of  this,  the  carrier  is  liable  and  bound 
to  answer  for  whatever  loss  or  injury  may  happen  to  such  goods,  un- 
less occasioned  by  the  act  of  God,  the  public  enemy,  or  the  fault  or 
misconduct  of  the  plaintiff.  1  Smith,  Lead.  Gas.  315.  See,  also, 
Lawson,  Gom.  Carr.  §  3.  He  is  regarded  as  an  insurer  of  the  prop- 
erty committed  to  his  charge,  which  "results  from  the  law  applied  to 
a  particular  relationship,  and  not  from  a  special  contract  to  insure." 
In  the  celebrated  case  of  Coggs  v.  Bernard,  Holt,  G.  J.,  said :  "This 
is  a  political  establishment,  contrived  by  the  policy  of  the  law  for  the 
safety  of  all  persons  the  necessity  of  whose  affairs  obliges  them  to 
trust  these  sort  of  persons,  that  they  may  be  safe  in  their  way  of 
dealing."     2  Ld.  Raym.  918. 

As  such  a  common  carrier's  employment  is  public,  and  necessa- 
rily involves  the  performance  of  public  duties,  his  duty  to  carry 
safely  the  goods  or  property  intrusted  to  his  charge  is  an  obliga- 
tion imposed  upon  him  by  law.  "This  is  an  action,"  said  Holroyd, 
J.,  "against  a  person  who,  by  the  ancient  law,  held,  as  it  were,  a  pub- 
lic office,  and  was  bound  to  the  public.  This  action  is  founded  on 
the  obligation  of  the  law."  Ansell  v.  Waterhouse,  2  Chit.  1;  For- 
ward v.  Pittard,  1  Term  R.  27.  In  consequence  of  this  obligation  to 
transport  safely  which  the  law  imposes,  the  burden  of  proof  rests  on 
the  carrier  to  relieve  or  excuse  himself  from  liability  whenever  a  loss 
or  injury  happens.  It  is  sufficient  for  the  plaintiff  to  prove  that  the  de- 
fendant received  the  goods  and  failed  to  deliver  them  safely.  When  this 
is  done,  a  prima  fucie  case  of  negligence  or  misconduct  is  established 
against  the  defendant.  The  complaint  of  the  plaintiff  charges  the 
defendant  in  his  capacity  as  a  common  carrier,  and  the  contention 
of  counsel  for  the  plaintiff  is  that,  upon  the  facts  as  disclosed  by  the 
record  a  prima  facie  case  of  negligence  or  misconduct  was  made  out 
which  re  mired  an  explanation  from  the  defendant  to  exempt  itself 
from  liability.  He  bases  his  argument  upon  the  ground  that  the  lia- 
bility of  a  common  carrier,  at  common  law,  for  the  delivery  of  live 
animals,  is  the  same  as  that  for  the  delivery  of  other  property,  unless 
modified  by  special  agreement. 

In  some  of  the  states — notably  Michigan — the  carriers  of  live-stock 
are  not  regarded  as  common  carriers  unless  they  have  expressly  as- 
sumed the  responsibilities  of  common  carriers  by  special  contract. 
Michigan  Southern  dt  N.  I.  R.  Co.  v.  McDonoitgh,  21  Mich.  165;  Lake 
Shore,  etc.,  R.  Co.  v.  Perkins,  25  Mich.  329;  Rorer,  R.  R.  1300- 
1309.  "But  in  most  of  the  states,"  says  Mr.  Lawson,  "the  carriers 
of  living  animals  are  held  to  be  common  carriers,  and  to  be  insurers 
to  the  same  extent  as  if  engaged  in  carrying  general  n^erchandise^ 
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subject  to  explanation  as  to  loss  or  damage  caused  by  animals  to 
themselves  and  to  each  other."  Laws.  Cont.  17,  and  note  of  author- 
ities. There  is  no  doubt  that  there  is  some  controversy  in  the  judi- 
cial mind  whether,  in  the  conveyance  of  live-stock,  the  duties  and  lia- 
bilities of  the  common  law  attach  to  the  carrier,  or  whether  the  car- 
rier, in  the  absence  of  a  special  contract,  is  to  be  regarded  as  the 
bailee  or  special  agent  for  the  transportation  of  such  property,  bound 
only  to  furnish  suitable  and  safe  carriage  and  motive  power,  and  lia- 
ble only  for  defects  in  these.  For  the  authorities  upon  this  subject, 
see  Whart.  Neg.  §§  615-621.  But,  for  the  purpose  of  this  case,  we 
shall  assume  that  when  the  carrier  undertakes  the  transportation  of 
live-stock  he  assumes  the  obligation  to  deliver  them  safely  against  all 
contingencies,  except  such  as  would  excuse  the  non-delivery  of  the 
property,  and  that,  unless  modified  by  special  contract,  his  duties 
and  liabilities  as  common  carrier  for  the  delivery  of  such  live-stock 
are  the  same  as  those  which  the  common  law  attaches  to  the  delivery  of 
other  goods  or  merchandise.  Kimball  v.  Railroad  Co,,  26  Vt.  247; 
Squire  v.  New  York  Cent.  R.  Co.,  98  Mass.  239;  Smith  v.  New  Tlnven 
dt  N.  R.  Co.,  12  Allen,  531;  Kansas  Ry.  Co.  v.  Nichols,  9  Kan.  235. 
Yet  it  is  not  perceived  how,  upon  the  record  made  in  this  case,  it  can 
avail  the  plaintiff.  The  evidence  submitted  and  included  in  the  bill 
of  exceptions  does  not  prove  the  duty  or  undertaking  as  alleged.  The 
facts  disclose  that  the  defendant  did  not  hold  itself  out  as  a  common  . 
carrier  of  dogs,  or  assume  their  transportation  in  that  character,  but 
that  the  defendant  expressly  refused  to  accept  hire  and  furnish  tick- 
ets for  their  transportation.  The  evidence  shows  that  when  the  party 
having  in  charge  the  dogs  applied  to  the  ticket  agent  of  the  defend- 
ant for  transportation  for  himself  and  dogs  that  the  agent  refused 
tickets  for  the  dogs,  and  referred  him  to  the  baggage  master,  who 
told  him:  "You  know  the  rules  about  dogs;"  but,  as  an  accommoda- 
tion, consented  to  take  the  dogs  in  bis  car,  and  promised  to  look  after 
them,  for  which  he  received  two  dollars.  These  circumstances  do 
not  show  that  it  was  the  business  of  the  defendant  to  carry  dogs,  or 
to  receive  pay  for  their  transportation,  but  that,  as  a  matter  of  ac- 
commodation to  a  passenger,  it  permitted  the  baggage  master,  after 
the  party  was  notified  of  the  rules,  to  carry  them  in  his  car,  and  to 
accept  pay  for  his  care  of  them. 

It  is  true,  as  Mr.  Justice  Bradly  said:  "A  common  carrier  may, 
undoubtedly,  become  a  private  carrier,  or  a  bailee  for  hire,  when,  as 
a  matter  of  accommodation,  or  special  engagement,  he  undertakes  to 
carry  something  which  it  is  not  his  business  to  carry."  Railroad  Co. 
V.  Lockwoody  17  Wall.  357.  Even  in  this  view,  if  the  arrangement, 
under  the  circumstances,  made  with  the  baggage  master,  may  be  con- 
strued to  have  any  binding  eflFect  upon  the  defendant,  the  defendant 
can  only  be  charged  as  a  private  carrier,  or  bailee,  who  undertook 
to  carry  what  the  facts  show  was  not  its  business  to  carry,  as  a  mat- 
ter of  accommodation,  under  a  special  arrangement.     In  such  a  case. 
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as  IsHAM,  J.,  said,  "the  relation  is  changed  from  a  common  carrier  to  a 
private  carrier,  .and  when  such  is  the  effect  of  the  special  agreement, 
they  are  not  liable  as  common  carriers;  neither  can  they  be  declared 
against  as  such.  It  is  possible  there  has  been  a  breach  of  that  ex- 
press contract,  and  the  plaintiff  is,  perhaps,  entitled  to  damages  for  the 
injuries  he  has  sustained;  but  the  action  should  have  been  brought 
on  that  contract,  or  for  a  breach  of  duty  arising  out  of  it,  and  not  on 
the  duty  and  obligation  imposed  on  common  carriers."  Kimball  v. 
Rutland  R.  Co,,  26  Yt.  249.  The  complaint  must  set  out  the  facts 
of  the  undertaking  or  duty  as  it  is.  A  plaintiff  cannot  declare  upon 
one  undertaking,  duty,  or  obligation,  and  recover  upon  another.  So 
that  in  any  view  of  the  facts,  as  presented  by  this  record,  there  would 
seem  to  be  no  error,  and  the  judgment  must  be  affirmed. 


as  Or.  858) 

Gerdes  and  others  r.  Sears. 
Filed  April  13,  1886. 

Sheriff— Failure  in  Duty— Return  of  ATTACHiiENT— Action. 

A  sheriff  is  liable  in  damages  to  a  party  aggrieved  by  his  failure  in  official 
duty  by  not  returning  an  attachment. 

F.  V.  Drake,  for  appellants. 
Raleigh  Siott,  for  respondent. 

By  the  Court.  The  appellants  commenced  an  action  in  the  court 
below  against  the  respondent  for  an  alleged  breach  of  official  duty  as 
sheriff  of  said  county.  In  their  complaint  therein  filed  they  set  forth 
that  theretofore  they  commenced  an  action  in  said  circuit  court  against 
one  T.  W.  Stapleton,  to  recover  a  judgment  against  him  for  $336.45, 
and  procured  to  be  issued  therein  a  writ  of  attachment  against  the 
property  of  the  said  Stapleton,  which  was  duly  delivered  to  the  re- 
spondent, as  such  sheriff,  for  service;  that  at  the  time  said  Stapleton 
owned  and  possessed  personal  property  in  said  county,  not  exempt 
from  execution,  and  subject  to  levy  under  said  writ,  sufficient  to  fully 
satisfy  such  demand;  that  said  respondent  as  such  sheriff,  under 
and  by  virtue  thereof,  did  seize,  levy  upon,  and  take  into  his  posses- 
sion personal  property  of  said  Stapleton  sufficient  to  satisfy  the  de- 
mand; that  such  proceedings  were  thereafter  had  in  said  action  that 
a  judgment  was  recovered  in  said  court  in  their  favor,  and  against 
the  said  Stapleton,  for  said  sum  of  $336.45,  and  costs ;  and  that  said 
judgment,  among  other  things,  directed  and  ordered  the  property  at- 
tached to  be  sold,  and  the  proceeds  thereof  to  be  applied  to  the  sat- 
isfaction of  said  judgment;  that  after  the  levy  of  attachment  by  the 
respondent  the  appellants  frequently  made  request  to  the  respondent 
that  he  return  said  writ,  with  the  proceedings  indorsed  thereon,  to  the 
clerk  of  the  said  court,  together  with  an  inventory  of  the  property  so 
attached,  which  he  neglected  and  refused  to  do,  and  subsequently 
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delivered  the  writ  over  to  his  succeflsor  in  oflBce  without  any  indorse- 
ment or  certificate  of  his  proceedings  thereunder ;  and  at  ail  times  has 
failed,  neglected,  and  refused,  and  did  still  fail,  neglect,  and  refuse,  to 
make  an  assignment  or  delivery  of  any  part  of  the  property  so  levied 
upon  by  him  under  the  said  writ;  that  an  execution  had  been  issued 
upon  their  said  judgment,  and  returned  unsatisfied,  except  as  to 
$31.80;  that  by  reason  of  the  said  neglect  and  default  of  the  re- 
spondent, the  appellants  had  been  deprived  of  means  to  obtain 
judgment,  or  satisfaction  of  their  said  judgment,  to  their  damage  in 
the  sum  of  $347.15;  for  which  sum  they  demanded  judgment  against 
the  respondent.  The  respondent  filed  an  answer  to  the  complaint, 
controverting  the  material  allegations  alleged  therein,  and  the  issues 
so  made  came  on  for  trial  by  jury. 

The  appellants  attempted  to  prove  facts  to  maintain  the  issues 
upon  their  part,  but  were  not  allowed  to  do  so  by  the  court,  upon  the 
ground,  as  we  understand,  that  the  appellants'  judgment  and  order 
of  sale  did  not  describe  the  property  to  be  sold  with  suflBcient  cer- 
tainty, and  that  this  was  a  waiver  of  the  lien  of  attachment.  We  are  . 
unable  to  agree  with  the  circuit  court  in  this  view.  The  gist  of  the 
action  was  the  alleged  violation  of  the  respondent's  official  duty  as 
sheriff,  whereby  the  appellants  claim  to  have  been  injured.  The  im- 
perfect description  of  the  property  attached,  in  the  judgment  and 
order  of  sale,  may  have  been  occasioned  by  the  neglect  of  the  re- 
spondent to  return  the  writ  of  attachment.  His  counsel  contends 
that  he  was  not  compelled  to  return  the  writ  when  requested  by  the 
appellants ;  but  this  we  do  not  know.  Whether  he  was  or  not  de- 
pended upon  whether  it  had  been  executed.  The  statute  provides 
that  the  writ  shall  be  directed  to  the  sherifiF  of  any  county  in  which 
property  of  the  defendant  may  be,  and  shall  require  him  to  attach 
and  safely  keep  all  the  property  of  such  defendant  within  his  county 
not  exempt  from  execution,  or  so  much  thereof  as  shall  be  sufficient 
to  satisfy  the  plaintiff's  demand.  Civil  Code,  §  145.  Section  147  of 
the  Civil  Code  provides  that  the  sheriff  to  whom  the  writ  is  directed 
and  delivered  shall  execute  the  same  without  delay  as  follows:  Beal 
property  shall  be  attached  by  leaving  with  the  occupant  thereof,  or 
if  there  be  no  occupant,  in  a  conspicuous  place  thereon,  a  copy  of  the 
writ,  certified  by  tlie  sheriff.  Personal  property  capable  of  manual 
delivery  to  the  sheriff,  and  not  in  the  possession  of  a  third  person, 
shall  be  attached  by  taking  it  into  his  custody,  and  other  personal 
property  by  leaving  a  certified  copy  of  the  writ,  and  a  notice  specify- 
ing the  property  attached,  with  the  person  having  the  possession  of 
the  same,  etc.  And  section  160  provides  that  when  the  writ  of  at- 
tachment shall  be  fully  executed  or  discharged,  the  sheriff  shall  re- 
turn the  same,  with  his  proceedings  indorsed  thereon,  to  the  clerk  of 
the  court  where  the  action  was  commenced. 

It  necessarily  follows  from  these  several  provisions  of  the  statute 
that  it  is  the  duty  of  the  sheriff,  in  such  a  case,  to  execute  a  writ  of  at- 
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tachment  without  delay,  by  attaching  the  property  of  the  defendant 
therein  as  mentioned,  and  thereupon  make  return  of  his  writ,  with 
his  proceedings  indorsed  thereon.  A  failure  upon  the  part  of  a  sher- 
iff to  comply  with  the  law  in  the  respect  mentioned  would  be  a  neg- 
lect of  duty  for  which  he  would  be  responsible  to  a  party  injured  in 
consequence  thereof.  The  statute  referred  to  does  not  specify  any 
definite  time  in  which  a  sheriff  shall  so  return  the  attachment,  but 
its  language  is  mandatory,  and  if  he  were  to  fail  to  make  such  return 
within  a  reasonable  time  the  liability  would  attach.  It  is  highly  im- 
portant that  a  sheriff  should  promptly  execute  and  return  a  writ  of 
attachment.  More  specially  so  since  the  amendment  of  1878,  requir- 
ing that  the  judgment  direct  the  sale  of  attached  property,  as  there  is 
no  way  of  ascertaining  what  property  has  been  attached  except  from 
the  return  of  the  sheriff ;  and  that  he  is  liable,  in  consequence  of  a 
failure  to  perform  an  official  duty,  for  damages  to  a  party  resulting 
therefrom,  is  too  well  established  to  require  any  citation  of  authori- 
ties to  prove. 

The  questions  to  be  tried  in  this  case  were  whether  or  not  the  re- 
spondent, as  such  sheriff,  performed  his  duty  in  regard  to  the  serv- 
ice and  return  of  the  writ  of  attachment  as  prescribed  by  the  statute  ? 
and,  if  he  did  not,  what  damages  resulted  to  the  appellants  in  conse- 
quence of  his  neglect  in  that  respect  ?  The  respondent's  counsel  dwelt 
with  much  apparent  earnestness  upon  the  fact  that  the  writ  of  attach- 
ment was  only  to  be  returned  when  it  should  be  fully  executed;  but 
it  must  be  understood  that  it  is  fully  executed  when  the  sheriff  has 
attached  all  the  property  of  the  defendant  within  his  county,  not  ex- 
empt from  execution,  or  so  much  thereof  as  may  be  sufficient  to  sat- 
isfy the  plaintiff's  demand,  together  with  costs  and  expenses,  and  he 
is  required  to  do  this  without  delay.  As  soon  as  that  is  done,  he 
must  return  his  writ,  retaining  in  his  custody  all  property  taken  by 
him  that  has  not  been  sold  as  perishable  property,  or  that  has  not 
been  delivered  to  the  defendant,  or  third  person  claiming  it,  and  an 
undertaking  given  as  provided  by  section  152,  Civil  Code.  The  prop- 
erty in  the  hands  of  the  sheriff  is  in  custodia  legis,  and  it  is  not  nec- 
essary that  the  writ  should  remain  in  his  hands  in  order  to  hold  the 
property. 

The  case  will  have  to  go  back,  and  the  issues  tendered  by  the  par- 
ties in  their  pleadings  be  tried.  The  appellants'  action  is  not  barred 
or  affected  in  consequence  of  any  imperfect  description  of  the  prop- 
erty attached  in  the  judgment  or  order  for  its  sale.  The  question  is 
whether  the  respondent  improperly  neglected  to  make  a  return  of  the 
writ  of  attachment,  and  turn  the  property  attached  over  to  his  suc- 
cessor, and  whether  the  appellants  were  damaged  in  consequence  of 
such  neglect. 
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(13  Or.  341) 

Prettyman  V.  Oregon  Ry.  &  Nav.  Co. 
Filed  April  7,  1886. 

1.  CAruibrs  —  Carrier  op  Goods — Failure  to  Deliver— Measure  op  Dam- 

ages—Market Value. 

When  property  has  a  market  value  which  has  been  destroyed,  and  for 
which  a  recovery  in  damages  is  sought,  the  inquiry  is  as  to  the  market  value 
of  such  property,  and  in  such  case  that  value  is  the  measure  of  damages. 

2.  Same — Property  without  Market  Value — Valuation. 

For  the  "^ant  of  a  market  value,  to  recompense  a  party  for  the  injury  sus- 
tained by  the  loss  of  property,  other  means  of  valuation  must  necessarily  be 
resorted  to  in  order  to  appraise  the  property  which  is  subject  to  judicial  val- 
uation. 

C,  B.  Bellinger,  for  appellant,  Oregon  Ey.  &  Nav.  Co. 
A.  S.  Bennett,  for  respondent,  Prettyman. 

Lord,  J.  This  is  an  action  brought  by  the  plaintiff  to  recover  dam- 
ages from  the  defendant  for  failure,  as  a  common  carrier,  to  deliver  a 
box  of  pear  grafts  alleged  to  have  been  shipped  over  defendant's  lines. 
Upon  the  conclusion  of  the  plaintiff's  testimony  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  the  plaintiff  had  failed  to  make  out 
a  case  sufficient  to  be  submitted  to  the  jury.  The  motion  was  de- 
nied. The  jury  found  a  verdict  for  the  plaintiff,  upon  which  the 
court  rendered  judgment.  The  denial  of  the  motion  for  a  nonsuit  is 
the  ground  of  the  appeal.  Among  other  things,  it  is  alleged  in  the 
complaint,  in  substance,  that  at  the  time  of  the  arrival  of  the  grafts 
at  Portland  they  had  no  market  value,  there  being  none  in  the 
market  at  that  place,  or  within  a  long  distance,  but  that  for  general 
and  ordinary  purposes  the  said  grafts  were  of  the  reasonable  value 
of  $500,  etc.  The  contention  of  counsel  for  the  defendant  was  to  the 
effect  that  there  could  be  no  general  value,  except  a  market  value, 
and  that  any  other  value  would  be  necessarily  special,  and  hence  the 
error. 

When  property  has  a  market  value  which  has  been  destroyed,  and 
for  which  a  recovery  in  damages  is  sought,  the  inquiry  is  as  to  the 
market  value  of  such  property.  In  such  case,  the  market  value  of 
such  property  is  the  proper  measure  of  damages.  It  furnishes  the 
standard  by  which  the  damages  may  be  ascertained  and  measured; 
for  the  money  value  thus  ascertained  is  the  price  at  which  property 
could  be  replaced  for  money  in  the  market.  But  property  may  have 
a  value  for  which  a  recovery  may  be  had  if  it  is  destroyed,  although 
it  may  have  no  actual  market  value.  ''There  may  have  been  no 
sales  in  that  region,"  said  Valentine,  J;  "there  may  have  been  no 
market  value  for  the  corn  there.  If  so,  then  some  other  criterion  of 
value  most  be  adopted.  It  is  not  necessary  in  any  case  that  there 
should  be  an  actual  market  value  for  an  article  in  order  to  entitle  the 
owner  thereof  to  a  recovery  for  its  destruction."  Atchison,  T.  d  S. 
F.  R.  Co.  V.  Stanford,  12  Kan.  380. 

And  in  Murryy.  Stanton,  99  Mass.  348,  the  court  say: 
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"Property  is  often  tlie  subject  of  such  legal  valuation,  for  which  no  proof  of 
value  in  t!ie  market  could  be  given,  because  it  is  not  bought  in  the  course  of 
trmie,  and  it  is  not  known  in  the  market,  and  is  therefore  incapable  of  any 
estimate  in  that  mode.  In  such  case  the  real  value  is  to  be  ascertained  from 
such  elements  as  are  attainable.  The  promissory  note  of  an  individual 
may  have  no  market  value,  but  proof  of  the  solvency  of  the  maker,  that  the 
note  is  secured  on  real  estate,  in  whole  or  in  part,  would  require  that  some 
value,  according  to  the  fair  estimate  of  its  probable  proceeds,  should  be  put 
upon  it.  *  *  *  When  there  is  •  a  market  value '  it  shows  the  price  at 
which  either  party  may  have  relief  from  the  consequences  of  the  default  of 
the  other,  and  therefore  it  properly  measures  the  damages.  But  when  there 
is  no  such  standard,  the  damages  must  be  estimated  from  other  means  of  valu- 
ation." 

For  the  want  of  a  market.value,  to  recompense  a  party  for  the  injury 
sustained  by  the  loss  of  property,  other  means  of  valuation  must  nec- 
essarily be  resorted  to  in  order  to  appraise  the  property  which  is  the 
subject  of  judicial  valuation.  The  bill  of  exceptions  discloses  that  the 
evidence  submitted  was  in  conformity  with  this  principle,  and  was 
competent  for  the  purpose  offered.  There  was  no  error,  and  the  judg- 
ment must  be  affirmed. 


(13  Or.  287) 

State  v.  County  of  Multnomah. 
Filed  March  22,  1886. 

1.  Taxatiox— Frxma  Amount— Duty  of  Legislatukb— Limitation— Counties, 

HOW  Bound. 

It  is  the  duty  of  the  legislative  assembly  to  provide  no  more  than  an  amount 
of  revenue  sufficient  to  defray  the  necessary  expenses  of  the  state  for  the 
fiscal  year.  The  determination  of  a  proper  estimate,  within  this  limitation, 
is  loft  to  that  body,  and  upon  its  fixing  a  rate  per  cent,  of  tax  to  be  levied,  it 
is  conclusive  upon  the  counties. 

2.  Same— Assessment — Counties— Powers. 

The  counties  have  control  of  the  entire  machinery  for  assessing  and  collect- 
ing the  tax.  and  ought  to  be  responsible  for  a  failure  to  secure  the  full  amount 
levied.  Any  serious  failure  in  the  matter  may  be  relieved  against  by  the  leg- 
islature, while  the  courts  have  no  alternative  but  to  enforce  the  law  as  they 
find  it  on  the  statute  books. 
8.  Same— Recovery  by  State  from  County— Interest. 

There  can  be  no  interest  allowed  upon  recovery  by  the  state  of  a  balance 
of  the  proportion  of  taxes  due  from  such  county  to  the  state. 

Raleigh  Stott  and  Samuel  Stott,  for  appellant.   , 
P.  L.  Willis,  for  the  State. 

Thayer,  J.  This  appeal  comes  here  from  the  circuit  court  for  the 
county  of  Multnomah,  from  a  judgment  rendered  in  that  court,  upon 
an  agreed  case,  in  which  the  respondent  was  plaintiff  and  the  appel- 
lant defendant.  The  following  are  the  facts  agreed  upon  between 
the  said  parties  to  said  case : 

"In  the  year  A.  D.  1883,  at  the  time  prescribed  by  law  therefor,  the  de- 
fendant caused  its  assessor  to  duly  make  out  an  assessment  roll  of  the  tax- 
payers and  taxable  property  in  said  Multnomah  county,  according  to  the  pro- 
visions of  the  statutes  of  this  state  relating  thereto,  to  serve  and  be  used  as  a 
basis  of  taxation  for  revenue  for  the  purposes  of  both  of  the  parties  hereto, 
for  said  year,  and  the  county  court  duly  examined,  corrected,  and  approved 
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said  assessment  roll;  and  thereafter  said  county  court  levied  a  tax  upon  the 
taxable  property  of  said  county  for  state  purposes,  for  said  year  of  1883, 
which  tax  amounted  to  the  sum  of  898,857.38,  and  a  tax  which  amounted  to 
the  sum  ot  $176,581.05,  upon  said  property,  for  county  purposes,  for  said 
year;  and  there^ifter,  and  prioi  to  the  twenty-sixth  day  of  December,  1883, 
the  county  clerk  of  said  county,  as  by  law  in  such  cases  provided,  transmitted 
to  the  secretary  of  state  of  the  plaintiff  a  certified  copy  of  ^aid  assessment 
roll,  under  the  seal  of  said  county  court:  that  on  and  by  said  assessment  roll, 
after  it  was  so  corrected  and  approved,  it  appeared  that  tlie  taxable  property 
then  in  said  Multnomah  county  was  $17,653,105;  that  upon  receiving  said 
copy  said  secretary  of  state  duly  estimated  and  ascertained  the  amount  of  tax 
to  be  collected  in  said  county  of  Multnomah,  for  state  purposes,  for  said  year 
of  1883,  and  thereby  found  such  amount  to  be  $98,875.38,  and.  as  by  law  in 
such  cases  provided,  made  a  statement  thereof,  and  thereafter,  on  the  twenty- 
sixth  day  of  December,  1883,  at  Salem,  Oregon,  duly  delivered  a  certified  copy 
of  such  statement  to  the  treasurer  of  state  of  the  plaintiff,  who  recorded  the 
same  In  a  book  kept  for  that  purpose,  and  also  then  and  there  charged  the  de- 
fendant with  898,875.38,  the  amount  of  tax  so  ascertained  to  be  raised  in  said 
county  of  Multnomah:  that  prior  to  the  first  Monday  of  April,  1884,  there 
had  been  duly  collected  and  paid  in  to  the  county  treasurer  of  said  county, 
of  said  tax  by  said  county  court  levied,  more  than  the  said  sum  of  $98,875.38; 
that  no  part  of  said  tax  has  been  paid  by  the  defendant  to  the  plaintiff,  except 
the  sum  of  $92,647.51;  that  the  aggregate  amount  of  the  taxable  property  in 
the  state  of  Oregon,  as  it  appeared  on  the  assessment  rolls  of  the  several 
counties  for  the  year  1883,  certified  to  the  secretary  of  state  by  the  clerks  of 
the  several  coimties,  was  $75,306,953;  the  total  amount  of  tax  necessary  to 
meet  and  pay  all  the  appropriations  made  by  the  legislative  assembly  of  the 
state  of  Oregon  for  said  fiscal  year  1883  was  $392, 500;  that  on  the  said  assess- 
ment roll  of  1883,  upon  which  the  said  charge  of  state  tax  against  the  county 
of  Multnomah  was  made  by  the  state  treasurer  on  the  twenty-sixth  day  of 
December,  1883.  for  state  purposes,  for  the  fiscal  year  1883,  there  were  double 
assessments  against  land,  by  the  same  land  being  more  than  once  assessed  by 
said  assessor  in  making  said  assessment  roll;  that  the  amount  of  state  tax 
charged  and  levied  against  the  said  property  so  more  than  once  assessed  was 
$356.72;  that  the  sheriff  and  tax  collector  of  Multnomah  county,  as  provided 
by  law,  upon  the  discovery  of  said  double  assessment,  collected  only  the  taxes 
justly  due  thereon,  and  collected  no  tax  thereon;  that  in  making  said  assess- 
ment and  assessment  roll  the  assessor  of  said  county,  by  mistake,  returned 
as  taxable  property  a  greater  amount  than  should  have  been  assessed  to  cer- 
tain persons  therein  named;  that  the  state  tax  levied  and  charged  in  said  roll 
against  the  property  of  said  persons  in  excess  of  what  should  have  been  as- 
sessed against  them  amounted  to  $91.23;  that  the  sheriff  and  county  court  of 
said  county  prior  to  this  date,  and  at  the  time  appointed  by  law,  duly  remitted 
the  said  sum  upon  the  said  persons  so  overassessed,  upon  said  persons  duly 
making  and  filing  their  affidavits  and  lists  of  property  liable  to  taxation  in 
said  county  as  provided  by  law;  that  the  sheriff  of  said  county  was,  on  the 
fifteenth  day  of  March,  1884,  duly  restrained  by  an  order  of  the  circuit  court 
of  the  United  States  for. the  district  of  Oregon  from  collecting  $1,188.10  in 
s^id  roll  assessed  and  charged  as  state  tax  for  the  fiscal  year  1883  against  the 
Dundee  Mortgage  &  Trust  Investment  Company,  in  a  suit  wherein  said  com- 
pany was  plaintiff  and  the  sheriff  of  said  county  and  others  were  defendants, 
and  was  so  restrained  until  the  fourth  day  of  September,  1884,  and  on  said 
day  said  court  duly  decreed  and  perpetually  enjoined  this  defendant  from  col- 
lecting said  tax;  that  the  defendant  has  proceeded,  at  the  times  and  in  the 
manner  provided  by  law,  to  collect  the  state  tax  levied  and  charged  against 
property  in  Multnomah  county  in  said  assessment  roll  for  the  year  188§,  and 
has  in  all  things  complied  with  the  statutes  in  that  behalf,  and  after  due  dil- 
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igence,  and  exhausting  all  legal  remedies  in  such  cases  provided  by  law,  has 
collected  of  said  tax  only  $92,647.51,  which  said  sum  has  been  paid  to  the 
state  of  Oregon  by  the  county  treasurer  of  Multnomah  county  long  prior  to 
this  date;  that  after  having  complied  with  the  law  in  all  things  as  aforesaid, 
the  sheriff  and  tax  collectors  of  Multnomah  county,  on  the  first  Monday  in 
April,  1884,  made  out  a  statement,  duly  verified,  of  the  taxes  assessed  on  said 
roll  then  remaining  unpaid,  including  therein  a  description  of  the  land  doubly 
assessed;  that  at  the  date  of  said  sheriff's  statement  there  remained  due  and 
unpaid  and  delinquent  of  the  said  state  tax  $9,269.88;  that  thereafter  the 
county  clerk  made  from  said  delinquent  tax  roll  a  true  and  correct  list  of  ttie 
taxes  returned  as  unpaid,  and  a  description  of  .the  lands  and  property  therein 
assessed,  and  the  names  of  the  persons  to  whom  said  taxes  were  charged, 
and  on  the  twenty-second  day  of  April,  1884,  delivered  the  same  to  the  sheriff 
with  a  writ  attached  thereto,  under  his  hand  and  seal  of  the  county  court, 
as  by  law  required;  that  thereafter  said  sheriff  proceeded  under  said  writ  as 
by  law  required,  and  duly  levied  upon  all  the  pei*sonal  property  that  could  be 
found  belonging  to  said  delinquents,  and  upon  the  real  property  of  the  said 
delinquent  tax-payers  in  said  delinquent  list  described  and  duly  advertised, 
and  sold  the  same  in  accordance  with  law  prior  to  the  first  Monday  in  July, 
1884;  that  after  having  sold  said  property  as  aforesaid,  and  used  due  dili- 
gence in  the  execution  of  said  writ,  there  remained  unpaid  and  uncollected, 
and  still  remains  unpaid  and  uncollected,  of  said  state  tax  as  levied  and 
charged  in  said  roll,  36,209.87;  and  that  no  other  property  can  be  found  by 
this  defendant  from  which  to  collect  said  taxes." 

Upon  these  facts  the  circuit  court  rendered  the  judgment  appealed 
from,  which  included  a  principal  sum  of  $6,209.87,  and  interest  there- 
on at  the  rate  of  8  per  cent,  per  annum  ifrom  and  after  ttie  seventh 
day  of  April,  1884,  amounting  to  $731.36,  making  in  all  $6,941.23. 
The  grounds  of  the  appeal  are  that  the  court  erred  in  deciding  that 
the  state  was  entitled  to  recover  from  the  county  either  the  principal 
sum  or  the  interest.     As  stated  in  the  respondent's  brief — 

"The  mode  of  proceeding  in  the  matter  of  the  levy  and  collection  of  state 
taxes  in  Oregon,  at  the  time  the  tax  claimed  herein  was  levied  (1888)  and 
became  due,  was  as  follows :  The  assessor  of  each  county  of  the  state  made 
out  an  assessment  roll  (Code,  p.  751,  §  16,  amended  by  Laws  1880,  p.  51)  to 
be  used  as  a  basis  of  taxation  for  revenue  for  state  and  county  purposes  for  a 
year.  The  county  judge,  clerk,  and  assessor,  as  a  board  of  equalization, 
(Code,  p.  756,  §  37.)  met  on  the  last  Monday  in  August  (Code,  p.  752,  8  19) 
and  examined  and  corrected  the  assessment  roll,  (Code,  pp.  756,  757,  §§37- 
40.)  The  .county  court  then,  at  its  September  term,  re-examined,  corrected, 
and  approved  the  assessment  roll,  (page  760,  §  54,)  and  estimated,  determined, 
and  apportioned  or  levied  the  amount  of  state  and  county  tax  required  by 
law  to  be  raised  in  the  county,  (page  760,  §§  55,  56.)  Within  forty  days 
thereafter  the  county  clerk  transmitted  to  the  secretary  of  state  a  certified 
copy  of  the  corrected  and  approved  roll.  Page  760,  §  59.  Upon  receiving 
such  copy  the  secretary  of  state  estimated  the  amount  of  state  tax  to  be  col* 
lected  in  the  county,  and  made  a  statement  thereof,  and  delivered  a  certified 
copy  of  such  statement  to  the  state  treasurer,  and  the  state  treasurer  then 
charged  the  county  with  the  amount  of  the  tax  so  ascertained  to  be  raised. 
Page  761,  g  60.  On  or  before  the  first  Monday  -of  February  next  following 
the  making  of  such  charge  the  county  treasurer  was  to  pay  over  to  the  state 
treasurer  the  amount  of  state  taxes  so  charged  to  the  county.   Page  766»  §  80. " 

.  It  is  not  claimed  but  that  the  statement  made  by  the  secretary  of 
ptate  of  the  estimated  amount  of  the  state  tax,  certified  and  delivered  to 
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the  state  treasurer,  and  the  amount  charged  the  county  of  Multnomah 
by  the  state  treasurer,  referred  to  in  the  agreed  statement  of  facts, 
was  regular  and  correct  upon  the  face  of  the  proceedings.  Unless, 
therefore,  the  appellant  is  allowed  to  go  behind  the  proceedings,  and 
claim  a  drawback  on  account  of  some  matter  de  hors  the  record,  the 
respondent's  principal  claim  must  be  conceded  to  be  valid.  The  ap- 
pellant's counsel  claims  that  the  legislative  assembly  of  the  state  has  no 
right  to  provide  for  raising  any  more  than  sufficient  revenue  to  defray 
the  expenses  of  the  state  for  each  fiscal  year,  and  to  pay  the  interest 
on  the  state  debt,  if  there  be  any;  and  that  the  $92,647.41  paid  by  the 
appellant,  as  shown  in  the  agreed  statement,  was  more  than  its  share 
of  revenue  necessary  for  that  purpose,  and  to  pay  all  deficiencies 
tor  the  previous  years  as  provided  in  section  6  of  article  9  of  the  con- 
stitution; and  that  the  state  treasurer  had  no  right  to  charge  any 
more  than  that  sum  against  the  appellant.  In  my  opinion,  it  is  the 
duty  of  the  legislative  assembly  to  provide  no  more  than  an  amount 
of  revenue  sufficient  to  defray  the  necessary  expenses  of  the  state  for 
the  fiscal  year;  that  the  constitution  intends  that  no  tax  shall  be 
levied  to  create  a  revenue  beyond  the  necessary  expenses  liable  to  be 
incurred,  and  to  cover  any  excess  over  the  income  of  a  previous  year; 
that  the  authority  of  the  legislative  assembly  is  limited  in  that  partic- 
ular. But  it  is  impossible  to  determine  just  what  rate  of  taxation 
would  cover  the  estimated  expenses  of  a  fiscal  year.  It  would  be 
very  liable  to  produce  a  few  thousand  dollars  too  much,  or  not  enough. 
If,  however,  it  resulted  in  producing  too  much,  it  would  not  follow  that 
a  county  could  withhold  paying  over  the  amount  in  excess  of  its  share. 
The  constitutional  limitation  could  not  be  enforced  in  that  way,  as  it 
would  cause  confusion,  and  terminate  in  the  counties  paying  over  to 
the  state  no  more  than  they  deemed  to  be  their  share  of  the  revenue 
necessary  to  defray  its  expenses  for  the  fiscal  year.  That  question 
must  be  left  to  the  legislative  assembly,  and  when  it  determines  upon 
the  rate  per  cent,  of  tax  to  be  levied  it  is  conclusive  upon  the  counties. 
The  appellant's  counsel  also  insisted  that  a  rebatement  should  be 
made  in  favor  of  the  appellant  on  account  of  the  failure  to  collect 
the  full  amount  of  state  and  county  taxes  assessed,  but  the  statute 
does  not  so  provide.  It  requires  the  several  county  treasurers  to  pay 
over  to  the  state  treasurer,  in  gold  and  silver  coin,  the  amount  of 
state  taxes  charged  to  their  respective  counties,  which  tax  shall  be 
paid  out  of  the  first  of  such  moneys  collected  and  paid  in  to  the 
county  treasurer.  Any  other  mode  would  occasion  uncertainty  in 
securing  state  revenues.  The  counties  have  control  of  the  entire 
machinery  for  assessing  and  collecting  the  tax,  and  ought  to  be  re- 
sponsible for  a  failure  to.  secure  the  full  amount  levied.  Any  serious 
failure  in  the  matter  may  be  relieved  against  by  the  legislature,  while 
the  courts  have  no  alternative  but  to  enforce  the  law  as  they  find  it 
upon  the  statute  books.  Circumstances  often  occur  which  occasion 
a  hardship  upon  a  county,  but  they  are  liable  to  happen  in  any 
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county,  and,  as  between  the  counties,  adjust  themselves  as  equitably 
as  they  could  be  under  any  general  rule  of  law.  The  state  tax  is 
comparatively  insignificant, — does  not  amount  to  half  the  burden 
of  school  taxes  in  many  of  the  districts  in  the  state;  and  as  the 
taxable  property  within  the  state  increases,  it  will  continue  to  be 
lessened  if  state  affairs  are  prudently  managed. 

I  am  unable  to  discover  that  the  appellant  has  any  defense  as 
against  the  payment  of  the  principal  sum  claimed  by  the  respond- 
ent. There  is,  however,  a  question  as  to  whether  interest  can  be 
exacted  upon  the  sum  that  should  have  been  paid  over  from  the  county 
to  the  state  treasurer.  ^'Interest"  is  defined  to  be  a  profit  or  recom- 
pense allowed  to  be  taken  from  the  borrower  by  the  lender.  Black- 
stone  calls  it  a  price  or  reward,  concerning  which  he  says:  **Many 
good  and  learned  men  have,  in  former  times,  very  much  perplexed 
themselves  and  other  people  by  raising  doubts  about  its  legality  in 
foro  conscientiai'*  but  he  seems  to  be  of  the  opinion  "that  since  all 
other  conveniences  of  life  may  either  be  bought  or  hired,  there  is  no 
greater  oppression  in  taking  a  recompense  or  price  for  the  hire  of 
money  than  any  other  convenience,  but  that  to  demand  an  exorbitant 
price  is  equally  contrary  to  conscience  for  the  loan  of  a  horse  or  the 
loan  of  a  sum  of  money;  that  a  reasonable  equivalent,  however,  for 
the  temporary  inconvenience  which  the  owner  may  feel  for  the  want 
of  it,  and  for  the  hazard  of  his  losing  it  entirely,  is  not  more  im- 
moral in  the  one  case  than  in  the  other;  that  a  capital  distinction 
must  be  made  between  a  moderate  and  exorbitant  profit,  to  the 
lormer  of  which  is  given  the  name  of  <  interest,'  to  the  latter  the 
truly  odious  name  *  usury,*  which  is  well  summed  up  by  Grotius :  *  If 
the  compensation  allowed  by  law  does  not  exceed  the  proportion  of 
the  hazard  run,  or  the  want  felt  by  the  loan,  its  allowance  is  neither  re- 
pugnant to  the  revealed  nor  the  natural  law;  but  if  it  exceeds  those 
bounds,  it  is  then  oppressive  usury ;  and  though  the  municipal  laws 
may  give  it  impunity,  they  never  can  make  it  just.'"  2  Bl.  Gomm. 
465,  456, 

Upon  these  principles  interest  is  allowed  to  be  taken  by  law,  and 
the  legislature  has,  from  time  to  time,  attempted  to  regulate  its  rate 
in  order  to  prevent  oppression  and  uncertainty.  It  is  allowed  where 
a  rate  has  been  stipulated  in  the  given  case  within  the  limit  author- 
ized by  the  legislature,  and  is  recoverable  in  other  cases  where  dam- 
ages are  recovered,  but  is  not  allowed  to  be  recovered  in  the  latter 
case  only  by  reason  of  withholding  a  debt,  ratione  detentionis  debiti. 
The  statute  of  the  state  provides  that  the  rate  of  interest  upon  money 
after  the  same  becomes  due  on  judgment  and  decree  for  the  payment 
of  money;  on  money  received  to  the  use  of  another,  and  detained  be- 
yond a  reasonable  time,  without  the  owner's  consent,  expressed  or  im- 
plied; or  upon  money  due  upon  the  settlement  of  matured  accounts 
from  the  day  the  balance  is  ascertained;  and  on  money  due  or  to  be- 
come due,  when  there  is  a  contract  to  pay  interest,  and  no  rate  speoi« 
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fied.  This  statute  was  intended,  doabtless,  to  cover  every  case  of  the 
allowance  of  interest;  but  its  provisions  are  general,  and  must  be 
construed  in  accordance  with  the  reason  of  the  law  upon  the  subject. 
None  of.  its  provisions  are  applicable,  in  terms,  to  the  case  under 
consideration,  unless  it  be  the  one  providing  for  the  allowance  of  in- 
terest "on  money  received  to  the  use  of  another,  and  detained  beyond 
a  reasonable  time  without  the  owner's  consent,  expressed  or  implied ;" 
and  I  am  unable  to  discover  how  that  could  be  applied  within  the 
principle  upon  which  interest  is  allowed. 

The  provision  alluded  to  evidently  relates  to  cases  where  the  money 
detained  belonged  to  the  party  for  whose  use  it  was  received,  and  it 
leaves  the  inference  that  the  detention  could  have  been  consented  to 
by  the  party.  It  is  the  ordinary  case  of  neglectinp;  to  pay  over  money 
to  a  party  to  whose  benefit  it  has  been  received,  and  interest  is  al- 
lowed for  its  use  for  the  reason  that  the  party  entitled  to  it  has  been 
deprived  of  its  use  during  the  period  of  its  detention,  and,  in  con- 
templation of  law,  has  suffered  damages  to  the  extent  of  such  interest. 
The  case,  in  fact,  is  nowise  analogous  to  the  one  under  consideration. 
The  respondent  was  not  the  owner  of  the  money.  It  was  a  legal  con- 
tribution by  the  people  of  the  county  to  assist  in  defraying  the  ex- 
pense of  administering  the  affairs  of  the  commonwealth.  It  was  a 
part  of  its  revenue  derived  from  taxation,  and  no  more  belonged  to 
the  state  when  in  the  hands  of  the  county  treasurer  than  when  paid 
over  to  the  tax  collector.  The  state  officials  had  power,  and  it  was 
their  duty,  to  compel  its  prompt  payment,  and  that  was  tbe  extent 
of  their  authority.  Because  they  neglected  their  duty  in  that  partic- 
ular did  not  authorize  them  to  exact  interest, — they  had  no  right  to 
extend  the  time  of  its  payment.  In  Danforth  v.  Williams,  9  Mass. 
324,  a  tax  collector  who  had  neglected  to  enforce  the  payment  of  a 
tax  claimed  interest  upon  the  tax  for  its  non-payment  after  it  was 
due ;  but  the  court  refused  to  allow  it, — said  it  would  be  offering  a 
bounty  for  negligence  if  allowed.  I  cannot  believe  that  the  law  will 
allow  interest  in  a  case  when  the  parties  having  the  management 
of  the  affair  have  no  power  to  contract  for  the  payment  of  interest. 
There  can  be  no  interest  unless  there  is  a  debt,  except  where  it  is  al- 
lowed as  damages,  and  then  the  party  recovers  interest  because  he 
has  been  deprived  of  the  use  of  the  money  or  property  from  which  he 
could  have  derived  profit  or  saved  loss;  and  a  tax  is  not  a  debt. 
Lane  Co.  v.  Oregon,  7  Wall.  71.  I  am  unable  to  discover  any  prin- 
ciple upon  which  interest  could  have  been  recovered  in  the  action, 
and  apprehend  that  it  would  be  bad  policy  to  allow  it  in  such  a  case. 
The  interest  allowed  by  the  circuit  court  must,  therefore  be  remitted, 
otherwise  the  judgment  appealed  from*  will  be  affirmed.  This  will 
allow  costs  to  the  appellant  on  the  appeal. 
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SUPREME  COURT  OF  COLORADO, 


0  Colo.  80) 


People,  etc.,  ex  rel.  Sbeley  r.  May,  Treasurer,  eto. 
Filed  March  26,  1886. 

1.  MuNiciPAJ.  Corporations— County  Indebtedness—Constitutional  Lnniv— 
Parties  Interested—Notice  op  the  Law. 

County  authorities,  as  well  as  all  parties  dealing  with  them,  must  take 
notice  of  the  limit  which  the  people  in  their  constitution  have  prescribed  for 
county  indebtedness. 

%,  Same  —  Warrants  —  Debt  Thbrebt  Increased  Beyond  Constitutional 
Limit. 

In  determining  the  amount  of  county  indebtedness  at  any  time  county  war- 
rants are  to  be  taken  into  the  account,  and  any  warrant  which  increases  the 
indebtedness  over  and  beyond  the  limit  fixed  is  in  violation  of  the  constitu- 
tional provision,  and  void. 

Mand^miLs. 

This  waB  an  original  action  in  the  supreme  court,  asking  for  man' 
damns  on  defendant  to  accept  and  receive  a  county  warrant  issued 
prior  to  July,  1885,  in  payment  of  county  taxes.  To  the  complaint 
defendant  demurred,  and,  on  argument,  the  court  held  that  county 
warrants  were  in  so  far  contracts  of  the  county  that  when  a  law,  in 
force  at  the  time  of  their  issuance,  provided  that  such  warrants  should 
be  received  in  payment  of  county  and  road  taxes,  a  subsequent  act 
providing  that  all  such  taxes  should  be  paid  in  cash  only  was  uncon- 
stitutional as  to  warrants  issued  prior  thereto ;  that  the  effect  of  the 
law  as  to  such  warrants  was  to  impair  the  obligation  of  the  contract. 
People  V.  Hull,  9  Pac.  Rep.  34,  (December  term,  1885.)  On  overrul- 
ing the  demurrer,  defendant  asked  and  obtained  leave  to  answer. 

The  answer  denies : 

"(1)  That  the  rehitor  whs  the  legal  holder  of  the  certain  county  warrant 
or  order  of  said  alh^ged  county  of  Lake,  No.  12, 119,  mentioned  and  described 
in  said  petition  and  alternative  writ,  as  alleged  therein;  that  the  said  war- 
rant or  order  was,  on  the  ninth  day  of  May,  A.  D.  1884,  or  at  any  other 
time  before  or  since,  for  value  received  or  otherwise,  sold,  assigned,  trans- 
ferred, or  delivered  to  the  said  petitioner,  and  denies  that  the  said  petitioner 
was  or  is  the  owner  of  said  county  warrant  or  order,  or  entitled  to  receive 
payment  therefor  from  the  county  treasurer  of  said  county  of  Lake. 

"  (2)  And  for  a  second  and  separate  defense  to  this  action,  and  the  mattera 
and  things  alleged  and  set  fortli  in  the  said  relator's  petition  and  the  alter- 
native mandamus  herein,  the  said  defendant  and  respondent,  further  answer- 
ing, alleges  that  said  supposed  and  alleged  county  warrant  or  order  No.  12,119. 
issued  to  VVilliara  L.  Ledford  for  $15.40,  mentioned  and  set  forth  in  the  said 
relator's  petition  and  the  alternative  mandamus  herein,  was  made  and  is- 
sued, or  attempted  to  be  made  and  issued,  and  the  debt  and  obligation  thereof 
assumed  to  be  contracted,  or  attempted  to  be  contracted,  by  tiie  said  county 
of  Lake,  in  direct  violation  and  contravention  of  the  provisions  of  section  six 
(6)  of  article  eleven  (11)  of  the  constitution  of  the  state  of  Coloratlo  in  such 
case  made  and  provided,  and  at  a  time,  to- wit,  the  flfth  (5th)  day  of  July,  A. 
D.  1883,  when  the  limitation  of  the  aggregate  amount  of  debt  or  indebted- 
ness which  could  lawfully  be  contracted  or  incurred  by  the  said  county  of 
Lake,  for  all  purposes,  as  prescribed  by  said  constituti«)nal  provision,  hi\d 
v.lOp.no.8— 41 
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heen  reached  and  exceeded  by  said  county,  and  in  this,  to-wit:  First,  that  at 
said  time  the  total  valuation  of  the  taxable  real  and  personal  property  of  said 
county  of  Lake  was  not  less  than  one  million  dollars,  ($1,000,000,)  and,  in 
fact  and  truth,  at  such  time  such  valuation,  as  assessed  in  pursuance  of  the 
laws  of  the  state  of  Colorado,  amounted  to  the  sum  of.  to-wit,  four  millions 
two  hundred  and  forty-one  thousand  five  hundred  and  thirty-five  dollai*s, 
(84,241,535;)  seconds  that  at  said  time  the  aggregate  amount  of  the  indeljt- 
edness  of  said  county  of  Lake,  for  all  purposes,  exclusive  of  debts  contnicted 
before  the  adoption  of  the  constitution  of  the  state  of  Colorado,  exceeded  the 
sum  of  fifty  thousand  eight  hundred  and  ninety-eight  dollars,  ($50,898,)  and, 
in  fact,  exceeded  the  sum  of  one  hundred  thousand  dollars,  ($100,000;)  and 
that  at  such  time  said  indebtedness  exceeded  twice  the  rate  upon  the  whole 
valuation  of  the  taxable  property,  real  and  personal,  of  said  county  of  Lake, 
as  specified  in  and  by  said  constitutional  provision:  by  reason  of  all  which 
the  said  county  warrant  or  order  is  of  no  validity,  force,  or  effect  whatever 
against  said  county  of  Lake,  and  ought  not  to  be  received  for,  or  in  payment 
Of,  the  taxes  in  said  petition  and  alternative  writ  of  mandamus  mentioned 
and  alleged." 

Teller  dt  Orahood  and  Markham  dt  Dillon^  for  plaintiffs.  • 
Danl.  E.  Parks,  Co.  Atty.,  (H.  B.  Johnson,  of  counsel,)  for  re- 
spondent. 

Elbert,  J.  We  treat  the  first  defense  to  the  answer  as  amounting 
to  a  traverse  of  the  allegations  of  the  complaint,  and  do  not  notice  it 
further. 

The  principal  contention  is  over  the  second  defense  interposed. 
Its  suflBciency  is  submitted  on  demurrer,  and  its  determination  requires 
the  construction  of  section  6,  art.  9,  of  the  constitution.  The  sec- 
tion is  as  follows : 

"No  county  shall  contract  any  debt  by  loan,  in  any  form,  except  for  the 
purpose  of  erecting  necessary  public  buildings,  making  or  repairing  public 
roads  and  bridges,  and  such  indebtedness  contracted  in  any  one  year  shall 
not  exceed  the  rates  upon  the  taxable  property  in  such  county,  following,  to- 
wit  :  Counties  in  which  the  assassed  valuation  of  taxable  property  shall  exceed 
$5,000,000,  $1.50  on  each  $1,000  thereof.  Counties  in  which  such  valuation 
shall  be  less  than  $5,000,000,  $3  on  each  $1,000  thereof,  and  the  aggregate 
amount  of  indebtedness  of  any  county,  for  all  purposes,  exclusive  of  debts 
contracted  before  the  adoption  of  this  constitution,  shall  not  at  any  time  ex- 
ceed twice  the  amount  above  herein  limited,  unless  when,  in  manner  pro- 
vided by  law,  the  question  of  incurring  such  debt  shall,  at  a  general  election, 
be  submitted  to  such  of  the  qualified  electors  of  such  county  fis  in  the  year 
last  preceding  such  election  shall  have  paid  a  tax  upon  property  assessed  to 
them  in  such  county,  and  a  majority  of  those  voting  thereon  shall  vote  in 
favor  of  incurring  the  debt;  but  the  bonds,  if  any  be  issued  therefor,  shall 
not  run  less  than  ten  years,  and  the  aggregate  amount  of  debt  so  contracted 
shall  not  at  any  time  exceed  twice  the  rate  upon  the  valuation  last  herein  men- 
tioned: provided,  that  this  section  shall  not  apply  to  counties  having  a  valu- 
ation of  less  than  $1,000,000." 

Upon  its  face  this  looks  like  a  plain  limitation  o  the  aggregate 
amount  of  county  indebtedness,  irrespective  of  its  form.  Tt  is  con- 
tended, however,  with  great  earnestness  and  ability,  that  it  is  to  be 
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regarded  only  as  a  limitation  of  county  indebtedness  "by  loan."  The 
leading  considerations  urged  in  this  behalf  we  will  notice  in  their 
proper  place  as  we  proceed. 

The  large  interests  indirectly  involved,  upon  the  one  hand,  and 
the  importance  of  preserving  inviolate  constitutional  limitations  upon 
the  other,  demand  a  careful  consideration  of  the  question  raised. 
Bales  of  construction  have  for  their  object  the  discovery  of  the  true 
intent  and  meaning  of  the  instrument  to  be  construed.  If  applica- 
ble, they  are  supposed  to  lead  to  the  truth ;  if  not  applicable,  and 
are,  notwithstanding,  applied,  they  lead  astray.  If  we  reject  any  of 
the  many  rules  appealed  to  in  this  discussion,  it  is  not  because  they 
are  unsound,  but  inapplicable.  We  place  at  the  beginning  of  the 
inquiry  a  few  familiar  propositions,  which,  taken  together,  constitute 
what  we  regard  as  the  leading  and  controlling  rule  which  is  to  guide 
us  in  this  case : 

"  Whether  we  are  considering  an  agreement  between  parlies,  a  statute,  or  a 
constitution,  with  a  view  to  its  interpretation,  the  thing  which  we  are  to  seek 
is  the  thoicgJit  which  it  expresses.  To  ascertain  this  the  first  resort  in  all  cases 
is  to  the  natural  signification  of  the  words  employed  in  the  order  of  grammat- 
ical arrangement  in  which  the  franiers  of  the  instrument  have  placed  them. 
If,  thus  regarded,  the  words  embody  a  definite  meaning,  which  involves  no 
absurdity  and  no  contradiction  between  different  parts  of  the  same  writing, 
then  that  meaning,  apparent  on  the  face  of  the  instrument,  is  the  one  which 
alone  we  are  at  liberty  to  say  wiis  intended  to  be  conveyed.  In  such  a  case 
there  is  no  room  for  construction.  That  which  the  words  declare  is  the 
meaning  of  the  instrument,  and  neither  courts  nor  legislatures  have  a  right  to 
add  to  or  take  away  from  that  meaning."     Cooley,  Const.  Lim.  69,  70. 

The  article  in  which  the  section  occurs  is  entitled  ''Public  Indebt- 
edness," and  the  section  opens  with  a  general  and  leading  declara- 
tion that  "no  county  shall  contract  any  debt  by  loan,  in  any  form." 
From  this  general  prohibition,  however,  the  section  excepts  loans 
"for  the  purpose  of  erecting  necessary  public  buildings,  making  or 
repairing  public  roads  and  bridges ;  and  such  indebtedness,  contracted 
in  any  one  year,  is  limited  by  specified  rates  on  the  assessed  valua- 
tion of  taxable  property.  Having  prohibited  indebtedness  "by  loan," 
and  provided  for  the  exceptions  named,  the  section  follows  with  an- 
other and  second  general  declaration,  to- wit :  "The  aggregate  amount 
of  indebtedness  of  any  county  for  all  purposes,  exclusive  of  debts  con- 
tracted before  the  adoption  of  this  constitution,  shall  not,  at  any 
time,  exceed  twice  the  amount  above  herein  limited."  To  this  gen- 
eral declaration  there  is  also  an  exception,  namely,  when  "the  ques- 
tion of  incurring  such  debt  shall,  at  a  general  election,  be  submitted" 
to  the  qualified  tax-paying  electors  of  the  county ;  and  this  power  to 
vote  an  indebtedness  is  likewise  limited  by  a  fixed  rate  on  the  as- 
sessed valuation  of  taxable  property.  There  is  a  provision  that  bonds, 
if  any  be  issued,  shall  not  run  less  than  10  years.  There  is  also  a 
provision  that  the  section  shall  not  apply  to  counties  having  a  valua- 
tion of  less  than  $1,000,000. 
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We  construe  the  section  without  reference  to  these  last  two  provis- 
ions. If  there  be  anything  in  their  language  hostile  to  the  construc- 
tion given  to  the  rest  of  the  section,  it  is  not  apparent.  Seeking  the 
meaning  of  the  framers  of  the  constitution  from  the  words  they  have 
used,  and  giving  these  words  their  plain  and  ordinary  signification,  it 
is  a  fi^ir  analysis  of  the  section  to  say  that  it  consists  of  two  leading 
declarations  of  legislative  will,  with  exceptions  to  each:  (1)  "That 
no  county  shall  contract  any  debt  by  loan,  in  any  form,"  with  the  ex- 
ceptions named;  (2)  "that  the  aggregate  amount  of  indebtedness  of 
any  county,  for  all  purposes,  exclusive  of  debts  contracted  before  the 
adoption  of  the  constitution,  shall  not  exceed  at  any  time"  a  certain 
rate,  with  an  exception  named.  While  these  two  propositions  are  as- 
sociated, they  are  none  the  less  independent  declarations, — independ- 
ent for  the  plain  reason  that  there  are  no  words  giving  to  either 
clause  the  character  of  a  dependent  or  qualifying  clause.  This  stands 
confessed  wlien  we  are  asked  to  supply  a  word  giving  to  the  latter 
clause  the  character  of  a  qualifying  sentence.  True,  we  find  the 
words  "shall  not  at  any  time  exceed  twice  the  amount  above  herein 
limited;"  but  these  are  words  of  reference  for  the  purpose  of  adopt- 
ing a  rate  of  limitation, — they  in  no  wise  qualify  the  language  de- 
scriptive of  the  thing  limited.  The  language  used  by  the  framers  of 
the  constitution  expresses  the  meaning  we  have  assigned  it  adequately, 
and  with  such  precision  as,  incur  opinion,  leaves  no  room  for  reason- 
able doubt. 

The  construction  given/is  based  on  the  plain  terms  of  the  section. 
Corroborative  of  this  construction  are  some  extrinsic  facts  worthy  of 
notice.  Prior  to  the  year  1876,  when  our  constitutional  convention 
was  in  session,  a  provision  limiting  the  a^^gregate  amount  of  county 
indebtedness  for  all  purposes,  irrespective  of  its  form,  had  become  in 
the  later  constitutions  a  customary  provision.  County  indebtedness 
was  limited  by  the  constitution  of  Iowa,  (article  11,  §  3,)  adopted  in 
1857;  of  Illinois,  (article  9,  §  12,)  adopted  in  1870;  of  West  Virginia, 
(article  10,  §  8,)  adopted  in  1872";  of  Pennsylvania,  (article  9,  §  8,) 
adopted  in  1873;  of  Wisconsin,  (article  11,  §  3,)  adopted  in  1874; 
of  Missouri,  (article  10,  §  12,)  adopted  in  1875.  We  proceed  safely 
when  we  assume  that  the  members  of  the  convention,  as  intelligent 
men,  took  the  constitutions  of  other  states  as  their  guides  in  their 
work ;  and  more  especially  the  later  constitutions,  embodying,  as  they 
did,  provisions  based  on  nearly  a  century  of  experience.  The  omis- 
sion from  the  constitution  which  they  framed  of  a  provision  limiting 
county  indebtedness  would  be  more  noticeable  than  its  presence. 
This  the  more  clearly  appears,  when  we  ascertain  the  fact  that  the 
members  of  the  convention  were  very  largely  occupied  with  the  ques- 
tion of  the  honest  and  economical  administration  of  public  affairs. 

In  an  address  to  the  people,  issued  by  the  convention  upon  its  ad- 
journment, they  make  prominent  the  many  provisions  of  the  constitu- 
tion against  extravagance  in  the  different  department?  of  the  govern- 
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ment, — in'  the  executive  department,  in  the  legislative  department, 
and  in  the  matter  of  public  indebtedness.  This  address  is  an  au- 
thentic memorial  of  the  time,  and  its  value  consists,  in  this  case,  not 
only  in  the  general  light  it  sheds  upon  the  situation,  the  direction  of 
the  efforts  of  the  members  of  the  conventi«in,  and  the  mischiefs  guarded 
against,  but  in  the  mention  made  of  the  section  which  we  are  con- 
sidering, and  the  article  in  which  it  occurs.     They  say: 

"By  the  urovisions  of  this  article  we  have  prohibited  the  legislature  from 
lending  the  credit  of  the  state  in  aid  of  any  corporation,  either  by  loan  or  by 
becoming  a  subscriber  to  any  stock,  or  a  joint  owner  with  any  party,  except 
in  case  of  forfeiture  and  escheat;  also  from  assuming  any  debts  or  liability  of 
any  party;  and  have  also  required  appropriations  to  be  kept  within  the  limits 
of  our  resources;  and  that  no  appropriations  be  made  Unless  assessments  are 
also  made  sufficient  to  meet  them,  and  at  the  same  session  of  the  legislature. 
The  same  principles  are  applied  to  counties,  cities,  towns,  and  school-districts, 
as  far  as  applicable,  with  an  additional  safeguanl  that  to  increase  the  indebt- 
edness in  excess  of  the  rates  fixed  in  this  constitution,  a  vote  of  the  people 
must  be  had  thereon.  In  limiting  the  amount  of  indebtedness  which  may 
be'coatracted  by  counties,  we  have  endeavored  to  make  a  classification  that 
would  not  cripple  counties  having  smaller  resources,  ajid  at  the  same  time 
restricting  those  of  larger  resources  to  prevent  extravagance." 

Attention  is  here  called  to  county  indebtedness  in  language  which 
points  to  a  general  limitation  of  all  county  indebtedness,  irrespective 
of  its  form.  Nothing  is  said  of  indebtedness  "by  loan."  On  the 
other  hand,  the  language  is  in  accord  with  the  language  used  in  the 
section.  It  also  discloses  the  legislative  motives.  The  language  is: 
"We  have  endeavored  to  make  a  classification  that  would  not  cripple 
counties  having  smaller  resources,  and  at  the  same  time  restricting 
those  of  larger  resources  to  prevent  extravagance."  Associated  with 
the  intention  to  prevent  extravagance  is  the  desire  not  to  cripple 
counties  having  "smaller  resources."  Hence  first  the  limitation,  and 
then  the  classification  upon  the  basis  of  taxable  valuation,  and  the 
proviso  "that  this  section  shall  not  apply  to  counties  having  a  valu- 
ation of  less  than  one  million  of  dollars." 

We  do  not  care  to  assign  to  the  language  we  have  quoted  any  un- 
due value  as  a  specific  interpretation  of  the  clause  in  controversy. 
The  language  may  not  have  been  used  with  care  and  precision.  The 
presumption  that  it  was  so  used,  however,  is  strengthened  by  the  fact 
that  the  address  was  first  prepared  by  a  committee,  among  whom 
were  able  lawyers  and  jurists,  and  afterwards  submitted  to,  consid- 
ered and  adopted  by,  the  convention.  It  has  the  rank  and  character 
of  a  state  paper  issued  to  the  people  by  their  chosen  representatives 
in  convention  assembled,  at  a  most  important  period  in  their  history, 
and  upon  questions  of  the  first  magnitude.  Whatever  its  force,  it 
supports  the  construction  given.  What  we  submit  as  unquestionable 
is  this :  that  it  discloses  clearly  an  intention  upon  the  part  of  the  fram- 
ers  of  the  constitution  to  guard  against  extravagance  in  the  matter  of 
county  indebtedness.     It  is  worthy  of  note,  in  this  connection,  that 
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in  many,  if  not  all,  of  the  states  named,  the  constitutional  provision 
limiting  the  aggregate  amount  of  county  indebtedness  has  been  ques- 
tioned upon  like  ground  that  it  was  intended  to  apply  only  to  bonded 
indebtedness,  and  that  the  decisions  have  uniformly  been  adverse  to 
the  construction  claimed.  City  of  Council  Bluffs  v.  Stetvart,  51  Iowa, 
385  ;  S.  C.  1  N.  W.  Rep.  628,  and  cases  there  cited ;  Law  v.  People, 
87  111.  385 ;  Prince  v.  City  of  Quincy,  105  111.  138 ;  Appeal  of  the  City 
of  Erie.  91  Pa.  398;  Wisconsin,  etc.,  Co.,  v.  Taylor  Co.,  52  Wis.  37; 
S.  C.  8  N.  W.  Rep.  833. 

Many  objections  are  urged  by  counsel  for  relator  to  this  construc- 
tion. It  is  claimed  that  there  is  an  important  difference  between  this 
section  of  our  constitution  limiting  county  indebtedness  and  the  sec- 
tions having  a  like  object  in  the  constitutions  of  the  other  states;  that 
the  words  "by  loan"  are  peculiar  to  the  provision  of  our  constitution, 
and  show  a  different  intent.  In  this  behalf  it  is  said  that  "section 
6  must  be  interpreted  as  though  the  word  *  such '  had  been  inserted 
between  the  words  *  all  *  and  « purposes,'  in  the  tenth  line  of  the  sec- 
tion, so  as  to  read:  'And  the  aggregate  amount  of  indebtedness  of 
any  county,  for  all  such  purposes,  exclusive  of  debts,'"  etc.  To  this 
end  the  argument  is  largely  directed,  and  it  is  plain  to  see  that  if  this 
insertion  of  a  word  be  admissible  the  section  must  be  held  to  apply 
only  to  debts  "by  loan ;"  and  it  is  equally  plain  to  see  that  in  order  to 
so  limit  it  the  word  "such,"  or  some  equivalent  word,  must  be  in- 
serted in  the  line  named. 

Assuming,  for  the  time  and  for  the  purposes  of  this  inquiry,  that  the 
addition  of  a  word  to  a  section  of  the  constitution,  as  contended  for, 
is  within  the  limits  of  judicial  power  and  discretion,  we  examine 
some  of  the  considerations  urged  that  to  do  this  is  to  declare  and 
follow  the  real  intention  of  the  framers  of  the  constitution : 

1.  We  are  told  that  otherwise  the  construction  leads  to  an  absurd- 
ity, in  this :  that  the  rate  fixed  is  so  low  that  county  officials  would 
be  seriously  embarrassed  and  crippled  in  the  management  of  county 
affairs,  and  unable  to  provide  for  the  ordinary  expenses  of  the  county. 
It  is  a  full  answer  to  this  to  say  that  this  is  a  limit  of  indebtedness, 
and  not  a  limitation  of  the  amount  that  may  be  raised  by  taxation 
to  meet  the  necessary  current  expenses  of  the  county.  It  is  simply 
a  declaration  that  the  county,  within  certain  limits,  shall  live  within 
its  income,  and  not  that  its  income  shall  be  more  or  less.  The  limit 
of  indebtedness  fixed  was  a  matter  of  judgment  about  which  men  might 
differ,  and  it  is  not  for  us  to  substitute  our  judgment  for  that  of  the 
convention.  Having  fixed  a  lawful  margin  of  indebtedness,  the  in- 
tention was  that  the  annual  county  tax  should  meet  the  annual  county 
expenditure.  The  general  assembly,  under  its  constitutional  power, 
(section  7,  art.  10,)  has  vested  in  the  county  authorities  the  power  tc 
assess  and  collect  taxes  for  all  county  purposes,  namely:  "For  in- 
terest and  payment  on  county  bonds,  such  rate  as  may  be  necessary 
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to  pay  sftid  interest  and  payments;  for  ordinary  county  revenue,  in- 
cluding support  of  the  poor,  not  more  than  ten  mills  on  the  dollar; 
for  the  support  of  schools,  not  less  than  two  mills,  nor  more  than  five 
mills  on  the  dollar;  for  road  purposes,  not  more  than  five  mills  on 
the  dollar;  and  a  poll-tax  not  exceeding  $1  for  such  purposes  as  may 
be  determined  by  the  county  commissioners  of  each  county."  Here 
is  a  legislative  limitation  on  taxation  for  county  purposes.  The 
maximum  rate  is  fixed.  Beyond  the  limit  the  county  commissioners 
cannot  go.  If  this  limit  of  taxation  is  so  low  as  to  cripple  any  county 
in  the  management  of  its  county  affairs,  it  is  entirely  within  the  dis- 
cretion of  the  legislature  to  raise  it.  With  this  power  to  levy  and 
collect  taxes  to  meet  the  expenditure  of  a  county  during  any  fiscal 
year,  we  do  not  see  how  it  can  be  said  that  a  limitation  on  their  power 
to  contract  indebtedness  can  in  any  wise  cripple  them  in  the  manage- 
ment of  their  county  affairs.  Some  counties  in  the  state  have  ad- 
mittedly lived  within  the  constitutional  limitation.  Why  have  not 
all?  Those  which  have  lived  within  the  limit,  to  that  extent  prove  its 
practicability.  That  it  has  been  impracticable  in  any  county  does  not 
affirmatively  appear. 

2.  It  is  further  urged  that  in  the  other  sections  of  the  article  there 
is  no  limit  fixed  to  state,  city,  or  town  indebtedness,  except  indebt- , 
edness  "by  loan;"  that  the  different  sections  are  to  be  construed  in 
pari  materia.  We  do  not  care  to  construe  these  sections  in  any 
final  manner  in  advance  of  cases  presented  under  them,  and  in  the 
absence  of  full  arguments  respecting  the  effect  of  their  provisions. 
It  may  be  permitted  us,  however,  to  say  that  the  correctness  of  the 
position  taken  is  open  to  very  grave  doubt,  if  reference  be  had  to 
other  provisions  of  the  constitution.  By  section  11  of  article  10  tax- 
ation is  limited  to  a  certain  rate.  By  section  16  of  the  same  article 
expenditure  is  limited  to  the  taxes  raised.  Taking  the  provisions  of 
the  two  sections  together,  the  intention  would  seem  to  be  that  the 
annual  state  tax  should  meet  the  annual  state  expenditure.  Constru- 
ing these  two  sections  in  connection  with  section  3  of  article  11,  it 
would  appear  that  no  state  indebtedness  was  contemplated  except 
such  as  might  be  incurred  under  the  provisions  of  section  3.  The 
difference  lies  in  this :  that  a  stricter  rule  is  applied  to  the  state 
than  to  the  county.  With  regard  to  city  or  town  indebtedness,  it  will 
be  observed  that  section  8  of  the  article,  after  providing  for  ind'ebted- 
ness  "by  loan,"  declares  that  "the  aggregate  amount  of  debt  so  cre- 
ated, together  with  the  debt  existing  at  the  time  of  such  election, 
shall  not  at  any  time  exceed  three  per  cent,  of  the.  valuation  afore- 
said." If  this  is  not  a  limitation  of  town  and  cily  indebtedness  in 
all  forms,  it  is  upon  the  assumption  that  the  existing  indebtedness 
referred  to  is  indebtedness  "by  loan," — p  position,  at  best,  very 
doubtful.  But  if  it  be  true  that  there  is  no  limitation  of  the  aggre- 
gate amount  of  indebtedness  for  all  purposes  that  the  state  may  con- 
tract, or  that  a  city  or  town  may  contract,  it  would  by  no  means  fol- 
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low  that  a  plain  limitation  of  the  aggregate  amount  of  indebtedness 
which  a  county  could  contract  is  to  be  disregarded. 

3.  A  contemporaneous  interpretation  of  this  section  by  the  first 
legislature  after  the  adoption  of  the  constitution  is  claimed.  A  sub- 
sequent practical  construction  of  the  section  in  some  counties  by 
the  officers  having  to  do  with  the  law  is  also  urged  upon  our  notice. 
As  to  the  first,  we  do  not  find,  in  the  statute  referred  to,  the  legisla- 
tive interpretation  contended  for.  As  to  the  second,  the  practical 
construction  by  county  authorities  claimed  has  by  no  means  been  uni- 
versal. We  cannot  cbnfine  construction  to  cases  where  the  provis- 
ion has  been  violated.  A  large  majority  of  counties,  as  far  as  we 
are  advised,  have  kept  within  the  limit.  Upon  what  grounds  are  we 
to  say  that  the  construction  in  such  counties  has  been  the  same 
and  not  the  reverse  of  that  claimed?  In  cases  of  doubt  such  in- 
terpretation has  its  place  and  weight.  In  the  case  of  People  v. 
Wright,  6  Colo.  92,  contemporaneous  interpretation  was  allowed 
weight  respecting  a  point  upon  which  the  amendment  construed  was 
silent,  "Where,  however,  no  ambiguity. or  doubt  appears  in  the  law, 
*  *  *  the  court  should  confine  its  attention  to  the  law,  and  not 
allow  extrinsic  circumstances  to  introduce  a  difficulty  where  the  lan- 
guage is  plain.  To  allow  force  to  a  practical  construction  in  such 
a  case  would  be  to  suffer  manifest  perversions  to  defeat  the  evident 
purpose  of  the  law-makers."  Cooley,  Const.  Lim.  84.  "Contempo- 
rary construction  can  never  abrogate  the  text;  it  can  never  fritter 
away  its  obvious  sense;  it  can  never  narrow  down  its  true  limita- 
tions; it  can  never  enlarge  its  natural  boundaries."  Story,  Const. 
§  407.  And  here  we  desire  to  say  that  we  are  unable  to  see  how 
county  authorities,  having  to  deal  with  this  provision,  gave  it* any 
such  construction  as  is  contended  for  without  the  gravest  doubts  as 
to  its  validity.  We  think  we  keep  closer  to  the  fact  to  suppose  that 
they  acted  without  their  attention  being  called  to  the  provision  than 
to  suppose  that  they  misunderstood  its  plain  requirements. 

4.  It  is  claimed  that  the  eviU  to  be  reached  must  be  considered, 
and  must  be  taken  as  guides,  to  find  the  legislative  intention,  and  we 
are  asked  to  take  judicial  notice  of  the  fact  that,  prior  to  the  adop- 
tion of  the  constitution,  bonded  indebteclness  in  many  forms  and  for 
many  purposes  existed  as  burdens  upon  cities,  towns,  and  counties 
of  the  then  territory;  that  indebtedness  in  this  form  was  the  evil 
aimed  at  by  this  section;  that  prior  to  the  adoption  of  the  constitu- 
tion the  powers  of  county  commissioners  in  the  matter  of  incur- 
ring indebtedness  in  the  management  of  county  affairs  were  practi- 
cally unlimited,  save  by  their  "wisdom  and  discretion;"  and  in  this 
connection  it  is  confidently  asserted  "that  in  1876,  before  or  at  the 
time  of  the  adoption  of  the  constitution,  and  for  some  years  there- 
after, there  was  no  complaint  of  burdens  imposed  by  counties  or  towns 
for  indebtedness  contracted  other  than  those  imposed  by  bonds,  and 
for  debts  contracted  and  evidenced  by  such  bonds."     The  conclusion 
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we  are  asked  to  draw  from  this  is  that  the  intention,  therefore,  could 
only  have  been  to  limit  indebtedness  "by  loan,"  as  it  was  the  only 
evil  complained  of. 

We  are  not  prepared  to  say  that  prior  to  the  adoption  of  the  con- 
stitution there  had  been  no  extravagance  'in  the  management  of 
county  affairs,  or  that  there  bad  been  no  improvidence  in  the  matter 
of  incurring  county  indebtedness  in  the  nature  of  a  floating  debt.  On 
the  other  hand,  we  think,  if  the  issue  were  submitted  to  a  jury,  they 
might,  in  all  probability,  find  the  fact  otherwise. 

But  if  we  concede  the  fact  as  claimed,  the  conclusion  drawn  by  no 
means  follows.  It  will  not  do  to  say  that  an  actual  existing,  ante- 
cedent mischief  is  essential  to  support  a  constitutional  limitation,  or 
an  intent  to  limit,  or  that  the  absence  of  such  an  actual  mischief  ex- 
cludes an  intention  to  limit.  On  the  other  hand,  it  is  safe  to'  say 
that  wherever  there  is  a  power  liable  to  be  abused  there  is  to  be  found 
a  legislative  motive  for  restraint.  The  multitudinous  restraints  of  all 
constitutions  proceed  largely  against  possible  mischiefs.  To  leave 
powers  unlimited  where  there  is  great  temptation  to  abuse  is  to  invite 
abuse.  The  members  of  the  convention  were  charged  with  the  im- 
portant duty  of  framing  the  fundamental  law  of  the  new  state.  It 
was  a  grave  responsibility.  They  were  gentlemen  of  standing,  charac- 
ter, and  ability,  and  many  of  them  experienced  in  the  administration 
of  state  and  county  affairs.  It  was  their  duty,  not  only  to  provide 
against  the  recurrence  of  evils  patent  and  already  experienced,  but 
also  to  guard  every  point  where  abuses  were  liable  to  creep  into  the 
administration  of  public  affairs.  The,  waste,  extravagance,  frauds, 
peculations,  defalcations,  and  tax  burdens,  disgracing  and  encum- 
bering the  administration  of  American  municipalities,  county,  town^ 
and  city,  had  long  been  national  topics  of  discussion,  written  about 
by  publicists,  denounced  by  the  press,  and  resolved  about  by  political 
parties,  and  were  known  to  the  country  at  large.  The  effect  of  this 
was  to  make  the  honest  and  economical  administration  of  affairs, 
whether  town,  city,  county,  or  state,  practically  the  most  important 
question  that  came  before  the  convention.  To  say  that  the  framer^ 
of  the  constitution  saw  no  danger  save  in  "bonded  indebtedness" 
is  to  credit  them  with  a  very  limited  statesmanship,  and  to  say 
that  they  trusted  to  "wisdom  and  discretion"  as  restraints  is  to  im* 
pute  to  them  a  very  sanguine  statesmanship.  It  did  not  require 
much  wisdom  to  see  that  to  leave  the  powers  of  the  county  commis- 
sioners to  contract  indebtedness  unrestrained,  save  by  the  old  rule  of 
"wisdom  and  discretion,"  was,  at  best,  to  leave  security  in  this  be- 
half a  matter  of  chance,  dependent  on  the  vicissitudes  of  nominating 
conventions  and  partisan  elections.  Nor  are  we  to  suppose  that  they 
dealt  with  the  important  question  of  public  indebtedness  other  than 
in  a  practical  manner;  that  they  made  an  unsubstantial  distinc- 
tion, and  limited  the  form,  and  not  the  amount,  of  indebtedness.  The 
indebtedness  was  the  essential  thing.     The  mischief  would  be  the 
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same,  and  the  burden  the  same,  whether  thp  debt  was  "by  loan"  evi- 
denced by  bonds  or  a  floating  debt  evidenced  by  warrants.  If  for- 
bidden one  guise,  it  was  easy  for  extravagance  to  assume  the  other, 
and  county  indebtednesp  would  remain  practically  unrestricted.  All 
this  is  upon  a  concession  of  the  assertion  that  no  abuse  existed  in  the 
administration  of  county  affairs  in  the  then  territory  except  in  the 
matter  of  bonded  debt.  We  have  endeavored  to  make  it  plain  that, 
admitting  the  fact,  no  trustworthy  or  exclusive  presumption  such  as 
is  contended  for  arises  respecting  the  intention  of  the  framers  of  the 
constitution, — certainly  none  that  would  authorize  us  to  interpolate 
into  the  section  a  word  which  changes  its  meaning  radically  and 
from  a  meaning  not  "absurd  and  monstrous/'  but  entirely  admissible 
and  in  accord  with  the  provisions  of  the  constitutions  of  other  states. 
We  have  thus  noticed  the  principal  considerations  which  have  b6en 
urged  that  the  real  and  only  intent  of  the  framers  of  the  constitution 
was  to  limit  indebtedness  ''by  loan,"  and  that  "section  6  must  be 
interpreted  as  though  the  word  'such'  had  been  inserted  between  the 
words  *air  and  'purposes'  in  the  tenth  line  of  the  section."  We  might, 
perhaps,  have  rightfully  dismissed  these  objections  by  the  application 
of  the  rule  that  "we  are  not  to  import  difficulties  into  a  constitution 
by  the  consideration  of  extrinsic  facts  when  none  appear  upon  its 
face. "  We  have,  however,  preferred  to  enter  into  their  consideration, 
believing  that  an  appeal  to  extrinsic  facts  would  support  the  justice 
and  correctness  of  the  construction  given.  And  this  brings  us  to  a 
consideration  of  the  proceedings  of  the  constitutional  convention, 
recorded  in  their  journal,  and  on  deposit  in  the  archives  of  the  de- 
partment of  state  by  order  of  the  convention.  Of  these  proceedings 
We  take  judicial  notice.  Cooley,  Const.  Lim.  80.  We  have  ex- 
amined this  journal,  and  have  traced  this  article  and  section  with 
great  care  from  the  time  it  was  first  reported' by  the  committee  on 
state,  county,  and  municipal  indebtedness,  on  January  25th,  until 
its  final  passage.  It  was  considered  in  the  committee  of  the  whole 
many  times,  and  many  times  recommitted.  It  is  necessary  to  notice 
the  many  changes  which  the  section  underwent.  It  will  be  found 
that  under  date  of  February  10th  the  word  "such"  was,  on  motion, 
inserted  before  the  word  "indebtedness"  in  the  ninth  line  of  the  sec- 
tion, (tenth  line  as  published;)  that  subsequently,  and  on  the  same 
day,  the  vote  by  which  this  amendment  was  made  was  reconsidered, 
and  the  word  "such"  omitted  from  the  section  as  adopted  by  the  con- 
vention on  that  day;  that  the  article  was  then  referred  to  the  com- 
mittee on  revisions  and  adjustments;  that  subsequently,  and  on  the 
second  day  of  March,  the  above  committee  reported  the  section  back 
to  the  convention  with  the  word  "such"  again  inserted  before  the 
word  "indebtedness"  in  the  ninth  line;  that  the  convention  approved 
the  section  in  this  form;  that  the  article  was  then  recommitted  to 
the  committee  on  revisions  for  adjustment  in  the  constitution;  that 
subsequently,  and  on  thef  eighth  day  of  March,  the  convention  in- 
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structed  the  committee  on  revisions  and  adjustments,  by  resolution, 
to  strike  out  the  word  *'suGh"  in  the  ninth  line  of  section  6  of  the 
article  on  state,  county,  and  municipal  indebtedness;  and  that  this 
was  the  last  and  final  amendment  to  section  G  prior  to  its  adoption 
by  the  convention  in  its  present  form.  These  several  entries  show 
that  the  attention  of  the  convention  was  called  to  and  occupied  with 
the  very  limitation  contended  for  by  the  relator;  that  they  twice 
limited  the  section  to  indebtedness  ''by  loan"  by  the  insertion  of  the 
word  "such,"  and  twice,  and  finally,  changed  it  back  to  a  general 
limitation,  applying  to  the  aggregate  amount  of  county  indebtedness, 
for  all  purposes  and  in  all  forms. 

We  are  not  to  presume  that  the  framers  of  the  constitution  did 
not  understand  the  force  of  language.  This  action  of  the  conven- 
tion shows  conclusively  an  intention, — shows  conclusively  that  they 
intended  that  the  section  should  stand,  and  be  read,  understood,  and 
adopted  by  the  people,  as  expressing  a  meaning  different  from  the 
meaning  which  the  word  "such,"  inserted  as  indicated,  would  give  to 
the  section.  Thus  we  see  that  this  word  which  we  are  asked  to  in- 
terpolate into  the  section  "is  a  stone  which  the  builders  rejected." 
We  are  not  at  liberty  to  restore  it  to,  and  make  it  the  "head-stone" 
of,  the  section.  While  the  ultimate  inquiry  is  always  the  intent  of 
the  people  who  adopted  the  constitution,  the  intention  of  its  framers 
is  an  associated  inquiry.  The  people  are  supposed  to  have  accepted 
and  ratified  the  instrument  in  that  sense  most  obvious  to  the  common 
understanding.     Cooley,  Const.  Lim.  80. 

The  limitation  being  applicable  to  all  debts,  irrespective  of  their 
form,  it  follows  that,  in  determining  the  amount  of  county  indebtedness 
at  any  time,  county  warrants  are  to  be  taken  into  the  account,  and 
any  warrant  which  increases  the  indebtedness  over  and  beyond  the 
limit  fixed  is  in  violation  of  the  constitutional  provision,  and  void. 
Whether  the  doctrine  recognizing  the  right  to  anticipate,  by  assign- 
ment,  revenue,  levied  but  uncollected,  by  warrants  dravvn  thereon  and 
accepted  absolutely  in  payment,  is  admissible  under  our  statutes,  we 
do  not  now  determine.  The  case,  as  it  stands,  does  not  present  this 
question.     Law  v.  People,  87  111.  385. 

The  hardships  and  inconveniences  resulting  from  this  construction 
are  urged  upon  our  attention.  To  such  appeals  the  language  of  the 
courts  is  uniform.  The  province  of  the  judiciary  is  not  to  make  the 
law,  but  to  construe  it.  The  meaning  of  a  constitutional  provision 
being  plain,  it  must  stand,  be  recognized,  and  obeyed  as  the  supreme 
law  of  the  land.  "It  is  not  for  us,  but  for  those  who  made  the  in- 
strument, to  supply  its  defects.  If  the  legislature  or  the  court  may 
take  that  office  upon  themselves,  or,  under  color  of  construction,  or 
upon  any  other  specious  ground,  they  may  depart  from  .that  which  is 
plainly  declared,  the  people  may  well  despair  of  ever  being  able  to 
set  any  boundary  to  the  powers  of  the  government.  Written  consti- 
tutions will  be  worse  than  useless." 
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Nor  is  there  any  just  force  or  propriety  in  the  argument  of  repudi- 
ation. The  law  is,  and  all  persons  are  presumed  to  know  it,  that 
municipal  bodies  can  only  exercise  such  powers  as  are  conferred  upon 
them;  *  *  *  and  all  persons  dealing  with  them  must  see  that 
the  body  has  power  to  perform  the  proposed  act.  Law  v.  People^  87 
111.  394;  Litchfield  v.  Ballou,  114  U.  S.  190;  S.  C.  5  Sup.  Ct.  Rep. 
820;  Dlxoa  Co.  v.  Field,  111  U.  S.  83;  S.  C.  4  Sup.  Ct.  Rep.  315. 
County  authorities,  as  well  as  all  parties  dealing  with  them,  must  take 
notice  of  the  limit  which  the  people  in  their  constitution  have  pre- 
scribed for  county  indebtedness.  No  plea  of  ignorance  or  hardship 
can  be  allowed  to  avail.  To  afford  security  the  rule  must  be  inexo- 
rable. If  the  argument  of  repudiation  is  to  prevail,  then  every  con- 
stitutional limitation  against  incurring  indebtedness,  whether  state, 
county,  or  city,  "is  a  sounding  brass  and  a  tinkling  cymbal."  Its 
violation  in  every  instance  would  supply  the  reason  for  not  enforcing 
it,  because  to  enforce  it  would  deprive  parties  of  benefits  arising  from 
its  violation,  and  this  would  be  repudiation. 

The  defense  interposed  by  the  answer  is  good.  The  demurrer  is 
overruled. 


(9  Colo.  112) 

Boston  &  Colorado  Smelting  Co.  v,  Pless. 
Filed  March  26,  1886. 

1.  Attorney  and  Counsel— Attorney's  Lien— Statutory  Lien  on  Judgment 

—Judgment  Debtor— Notice. 

The  judgment  debtor  is  a  stranger  to  the  contract  for  fees  between  the  Judg- 
ment creditor  and  his  attorney;  hence  the  former  is  entitled  to  notice  before 
being  charged  with  liability  in  the  premises,  or  knowledge  of  such  attorney's 
intention  to  enforce  his  lien  under  the  statute  for  fees. 

2.  Same  —  Notice  —  Filing  Assignment  in  Court  as  Notice  to  Judgment 

Debtor. 

An  attorney  to  whom  an  assignment  of  part  of  the  judgment  has  been  made 
cannot,  by  placing  it  on  file  in  the  district  court,  and  a  written  reference 
thereto  in  the  supreme  court,  be  regarded  as  having  given  notice  of  his  rights 
through  the  assignment  to  the  judgment  debtor. 

Appeal  from  district  court.  Park  county.  On  motion  to  dismiss 
cause. 

The  attorney  who  tried  this  cause  in  the  court  below,  and  obtained 
the  judgment  for  Pless,  took  a  written  assignment  of  one-half  thereof 
as  security  for  his  fees.  Upon  the  appeal  this  attorney  employed 
Stuart  Bros.,  and  reassigned  to  them  one- fourth  of  the  judgment  to 
secure  their  fees.  Stuart  Bros,  rendered  valuable  services,  and  in- 
curred some  expense,  in  connection  with  the  appellate  proceedings. 
Judgment  of  affirmance  was  rendered  in  the  supreme  court,  but  a  re- 
hearing afterwards  allowed.  Subsequent  to  the  affirmance  as  afore- 
said, Stuart  Bros,  placed  upon  the  files  of  that  court  a  notice  in- 
forming appellant  that  they  held  an  assignment  of  one-fourth  of  the 
judgment,  the  original  assignment  or  a  copy  thereof  having  been  pre- 
viously filed  in  the  court  below.     Thereafter,  pending  argumeot  on 
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the  rehearing,  appellant  and  appellee,  without  the  knowledge  or  con- 
sent of  Stnart  Bros.,  made  a  settlement  of  the  controversy^  the  latter 
receipting  payment  in  full  of  the  judgment.  The  written  release  by 
appellee  contains  a  stipulation  that  the  cause  may  be  dismissed.  The 
motion  to  dismiss  is  now  resisted  by  Stuart  Bros,  upon  grounds  stated 
in  the  opinion. 

Wilkin  dt  Bailey,  R.  D.  Thompson^  and  E,  0.  Wolcott,  for  appel- 
lant, Boston  &  Colorado  Smelting  Co. 

Geo.  R.  Gwynn,  Stuart  Bros.,  and  A.  W.  Stone^  for  appellee,  Joseph 
S.  Pless. 

Per  Curiam.  The  motion  to  dismiss  must  be  allowed.  We  are 
not  advised  by  the  record  that  the  company  (the  judgment  debtor) 
had  notice  or  knowledge  of  the  assignment  to  Stuart  Bros,  till  after 
the  settlement  was  made.  Placing  the  assignment  upon  the  files  of 
the  district  court,  and  a  written  reference  thereto  on  the  files  in  this 
court,  could  not  be  regarded,  under  our  laws,  as  notice  to  the  com- 
pany of  the  attorney's  rights  through  the  assignment.  There  is  noth- 
ing before  us  to  show  that  either  of  these  papers  was  ever  seen  by 
any  officer  or  agent  of  the  company,  or  the  existence  thereof  men- 
tioned to  any  such  officer  or  agent,  until  after  the  settlement  had 
been  fully  consummated.  Therefore,  as  assignees  Stuart  Bros,  are 
not  in  position  to  resist  the  motion  under  consideration.  Freem. 
Judgm.  §  426,  and  oases;  Wade,  Notice,  §  431.  ''After  notice  to  the 
judgment  debtor  of  a  bona  fide,  transfer  of  the  judgment,  the  rights  of 
the  assignee  will  be  protected  from  any  and  all  acts  of  the  parties." 
Stoddard  v.  Benton,  6  Colp.  608.  Nor  are  Stuart  Bros,  aided  by  a 
reliance.upon  section  85  of  the  General  Statutes,  giving  attorneys  a 
lien  for  fees  upon  judgments  obtained  by  them.  While  this  lien  at- 
taches to  the  judgment  at  once  upon  its  recovery,  as  between  attor- 
ney and  client,  so  that  nothing  more  is  necessary  prior  to  the  enforce- 
ment thereof  against  the  latter  by  proper  actioii,  we  are  inclined  to 
the  opinion  that,  to  hold  the  judgment  debtor  for  the  creditor's  attor- 
ney's fee,  the  former  must  be  notified  of  the  attorney's  intention  to 
take  advantage  of  the  statute.  If,  without  knowledge  of  this  inten- 
tion, either  through  a  formal  notice,  or  through  credible  information 
derived  in  some  other  way,  the  debtor  make  a  bona  fide  settlement  of 
the  judgment  with  the  creditor,  by  payment  or  otherwise,  the  attorney 
cannot  look  to  the  former  for  his  unpaid  fee. 

The  statutory  lien  is  a  security  of  the  benefit  of  which  the  attorney 
may  or  may  not  avail  himself.  He  is,  of  course,  not  entitled  to  it 
unless  there  remain  due  to  him  unpaid  fees.  The  judgment  debtor 
is  a  stranger  to  the  contract  for  fees  between  the  judgment  creditor 
and  his  attorney;  hence,  in  our  opinion,  the  former  is  entitled  to  no- 
tice before  being  charged  with  liability  in  the  premises.  He  is  not 
bound  to  presume,  in  thfi  absence  of  information  on  the  subject,  that 
the  attorney's  fee  of  the  latter  has  not  been  paid;  nor  is  he,  by.  vir- 
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tue  of  the  statute,  required  to  take  notice  that  the  attorney  will  elect 
to  claim  the  benefit  of  the  lien  thereby  provided  for.  It  is  more  rea- 
sonable to  suppose  that  the  legislature  intended  to  leave  in  force  the 
common-law  rule  requiring  notice  in  such  cases.  Stating  this  com- 
mon-law rule,  see  Whart.  Ag.  §§  628,  629;  Weeks,  Attys.  §§  379, 
384. 

We  are  aware  that  there  is  at  least  one  state  wherein,  under  a  stat- 
ute somewhat  similar  to  our  section  85,  it  is  held  that  the  judgment 
debtor  is  charged  without  notice;  but  we  do  not  feel  satisfied  with 
the  reasons  stated  in  support  of  this  view,  and  have  therefore  de- 
clined to  follow  the  opinions  announcing  it.  The  position  taken  in 
some  decisions  that  where  a  judgment  is  for  costs  only  the  record  is 
itself  notice  to  all  parties  of  the  attorney's  lien  thereon  for  his  costs 
need  not  be  here  considered,  because,  in  the  first  place,  we  are  deal- 
ing with  a  statute  which  does  not  refer  to  costs,  and,  secondly,  such 
was  not  the  judgment  in  the  case  at  bar.  There' is  no  pretense  that 
actual  notice  of  the  reliance  by  Stuart  Bros,  upon  the  statute  was 
given  the  company  until  after  the  settlement;  and  simply  placing  the 
papers  above  mentioned  upon  the  files  was  not  constructive  notice  to 
the  company  of  their  intention  in  the  premises. 

The  motion  is  allowed. 


(9  Colo.  115) 

Mbtzleb  and  others  v.  James. 

Filed  March  26,  1886. 

Appbal— Informalities— Allowance— Costs. 

Allowance  of  an  appeal  to  stand,  notwithstanding  irregularities  in  form 
not  affecting  the  merits,  upon  appellant's  paying  costs  of  appellee  caused  by 
the  informalities. 

Appeal  from  superior  court,  city  of  Denver. 

Decker  d  Yonleif,  for  appellants,  Hannah  Metzler  and  others. 

Long  d  Hinsdale,  for  appellee,  Philip  W.  James. 

Feb  Curiam.  A  decree  in  an  equitable  proceeding  was  rendered 
by  the  superior  court  of  the  city  of  Denver  on  the  twelfth  day  of  May, 
1885,  in  favor  of  the  plaintiff,  James,  and  against  the  defendant 
Metzler.  An  appeal  from  said  decree  to  this  court  was  prayed  by 
said  Metzler,  and  allowed  by  the  court,  upon  condition  of  the  filing 
and  approval  of  an  appeal-bond,  which  was  duly  filed  and  approved. 
Several  attempts  have  been  made  by  the  appellant  to  transfer  the 
appellate  proceedings  to  this  court,  but,  thus  far,  the  steps  taken 
have  been  defective.  As  a  result  of  the  several  errors  committed  on 
the  part  of  the  appellant  (most  of  them,  we  regret  to  say,  through 
carelessness)  there  are  now  six  motions  pending  for  decision  in  the 
proceeding.  We  find,  however,  that  a  decision  of  the  questions  aris- 
ing in  two  of  the  pending  motions  will  dispose  of  all  the  rest. 

A  motion  is  made  for  leave  to  file  a  bill  of  exceptions.     While  the 
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document  presented  is  not  properly  a  bill  of  exceptions,  yet  we  are 
of  opinion  that  to  a  certain  degree  it  supplies  the  place  of  a  bill  of 
exceptions,  and  is  entitled  to  be  filed  in  the  case.  It  contains  the 
report  of  the  referee,  and  includes  the  testimony,  exceptions  to  the 
rulings  of  the  referee,  certain  original  papers,  and  a  transcript  of 
proceedings  had  in  the  court  below.  Being  in  the  nature  of  a  chan- 
cery proceeding,  it  was  proper  for  the  clerk  of  the  superior  court  to 
certify  up  to  this  court,  under  section  22  of  the  present  appeal  stat- 
ute, the  written  testimony,  the  depositions,  and  all  other  evidence, 
and  papers  used  or  offered  as  evidence.  The  original  pleadings  come 
up  in  the  same  way,  and  all  other  papers  affecting  the  substantial 
rights  of  the  parties  which  were  used  or  offered  at  any  step  in  the 
cause,  save  in  perfecting  the  appeal.  Becord  entries  come  up  by 
transcript.  The  cause  having  been  referred  to  a  referee  to  take  the 
testimony,  to  state  the  account,  and  to  report  his  findings  of  law  and 
fact,  it  will  be  seen  that  his  report  would  necessarily  comprise  the 
principal  matters  embodied  in  a  bill  of  exceptions.  This  motion  is 
allowed. 

The  other  motion  referred  to  is  a  motion  for  leave  to  file  a  supple- 
mental transcript  of  the  record,  embracing  the  order  of  the  court  be- 
low granting  the  appeal,  together  with  a  transcript  of  the  appeal- 
bond.  We  have  decided  to  allow  this  motion,  also,  and  to  permit  a 
proper  transcript  of  said  order  and  appeal-bond  to  be  filed.  We  can- 
not, however,  permit  the  document  tendered  for  filing  under  this  mo- 
tion to  be  placed  on  file,  for  the  reason  that  it  does  not  comply  with 
the  law.  It  properly  contains  a  certified  transcript  of  the  order 
granting  the  appeal,  but  instead  of  a  transcript  of  the  appeal-bond, 
the  original  bond  itself  is  transmitted.  This  instrument  belongs  to 
the  files  of  the  court  below,  and  there  is  no  authority,  either  in  the 
present  statute  or  in  the  former  act,  for  removing  it  from  the  files  of 
said  court.  The  appeal  in  this  case  was  granted  under  the  former  law, 
but  the  appellant  is  endeavoring  to  transfer  the  cause  to  this  court 
under  the  present  law,  which  he  has  a  right  to  do.  There  is  but  one 
mode  provided  under  the  present  act  for  transferring  a  cause  on  ap- 
peal to  this  court,  although,  as  to  certain  portions  of  the  record, 
whether  they  shall  be  brought  up  in  the  original  form  or  by  abstract 
depends  upon  the  character  of  the  action;  but  whether  the  cause  be 
in  the  nature  of  an  action  at  common  law,  or  an  action  in  chancery, 
in  order  to  transfer  the  cause  to  the  docket  of  this  court  the  clerk  of 
the  court  below  must  transmit  to  the  clerk  of  this  court,  as  required 
by  section  9  of  the  act,  a  transcript  of  the  judgment  or  order  appealed 
from,  or  so  much  thereof  as  is  mentioned  in  the  notice  of  appeal; 
likewise  a  transcript  of  the  notice  of  appeal,  together  with  the  proof 
of  service  thereof,  and  a  transcript  of  the  appeal-bond. 

Several  reasons  may  be  assigned  for  retaining  an  appeal-bond  on 
file  in  the  trial  court,  two  of  which  may  be  mentioned :  the  danger 
of  loss  if  taken  from  the  files  of  the  trial  court;  and  the  fact  that  if 
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transmitted  to  and  iSled  in  an  appellate  court  it  would  belong  to  the 
files  of  said  court,  whereas,  if  occasion  to  sue  upon  it  occurred,  it 
would  be  needed  in  the  court  below.  This  provision  of  the  statute 
not  having  been  complied  with,  the  appellant  will  be  allowed  24  hours 
in  which  to  procure  a  proper  supplemental  transcript  of  the  record, 
which  thereupon  may  be  filed. 

Both  of  the  foregoing  motions  were  filed  by  the  appellant  for  the  par- 
pose  of  curing  errors  committed  in  attempting  to  institute  appellate 
proceedings  in  this  court.  These  errors  on  the  part  of  the  appellant 
have  occasioned  needless  expense,  as.  well  as  unnecessary  delay.  As 
above  intimated,  we  are  of  opinion  that  they  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  attention.  Considering  it  to 
be  our  duty,  un<ler  the  circumstances,  to  impose  terms  as  a  condi- 
tion upon  which  the  foregoing  motions  are  granted,  it  is  therefore  or- 
dered that  the  appellant,  within  10  days,  pay  to  the  clerk  of  this 
court,  for  the  use  of  the  appellee,  in  payment  of  costs  and  expenses 
incurred  by  him  in  and  about  this  appeal,  and  as  the  condition  upon 
which  said  motions  are  granted,  the  sum  of  $75. 

Justice  Elbbbt  did  not  sit  in  this  case. 
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SUPREME  COURT  OF  COLORADO. 


(s  Colo.  133)  Daniels  v.  Daniels. 

Filed  April  9, 1886. 

1.  Appeal— Notice— Service. 

A  notice  of  appeal  which  is  required  to  be  filed,  and  then  served  on  adverse 
party,  cannot  be  served  on  the  party  and  then  filed. 

2.  Exceptions— Bill  op  Exceptions. 

A  bill  of  exceptions  signed  by  the  judge  is  conclasive  of  matters  therein  re- 
cited. 
8.  Husband  and  Wife— Divohce— Alimony. 

A  decree  allowing  alimony  and  counsel  fees  is,  to  all  legal  intents  and  pur- 
poses, a  final  judgment,  from  which  an  appeal  may  be  taken. ^ 
4b  Same— Alimony,  when  Granted. 

Although  the  statute  makes  no  provision  for  alimony  except  as  an  incident 
to  proceedings  for  divorce,  this  does  not  preclude  the  courts  from  granting 
temporary  or  permanent  alimony  in  a  proper  case,  although  a  decree  for 
divorce  is  not  included  in  the  relief  prayed  for. 

5.  Same— Maintenance. 

To  entitle  a  wife  to  alimony  pendente  Hte,  and  for  means  to  prosecute  her 
suit,  her  petition  should  establish  a  prima  facie  case,  and  be  supported  by 
verification  and  aflBdavits;  but  the  merits  of  the  original  or  main  controversy 
cannot  be  inquired  into  on  such  a  petition. 

6.  Same— Separation. 

A  contract  of  separation  of  man  and  wife  must  be  untaifited  by  fraud,  and 
the  contract  must  be  fair  and  reasonable,  considering  the  circumstances  of  the 
parties. 

7.  Same— Separ ATioN— Fraud — Jurisdiction  . 

A  complaint  stating  that  articles  of  separation  were  executed  against  the 
free  will  and  consent  of  the  wife,  and  under  circumstances  which,  if  estab- 
lished, would  render  the  articles  void,  is  sufficient  to  authorize  a  court  of 
equity  to  assume  jurisdiction  to  investigate  the  matters  alleged  in  the  com- 
plaint. 

Appeal  from  district  court,  Arapahoe  county. 

Patterson  dt  Thomas  and  Benedict  d  Phelps,  for  appellant,  William 
B.  Daniels. 

Hucker  dt  Ewing  and  Teller  dt  Orahood,  for  appellee,  Lily  on  B. 
Daniels. 

Beck,  G.  J.  The  purpose  of  the  action  instituted  in  the  district 
court  by  the  plaintiff,  Lilyon  B.  Daniels,  against  her  husband,  Will* 
iam  B.  Daniels,  and  now  pending  therein,  as  shown  by  the  prayer  of 
.the  complaint,  is  to  obtain  a  decree  annulling  the  articles  of  separa- 
tion entered  into  by  the  parties  upon  the  sixteenth  day  of  January, 
1883,  and  to  compel  the  defendant  to  pay  the  plaintiff  the  sum  of 
$25,000  annually  as  permanent  alimony.  A  separate  petition  was 
filed  in  said  cause  praying  for  alimony  pendente  lite,  to  which  an  an- 

'An  order  in  an  action  for  a  divorce  awarding  the  wife  alimony  and  suit  money 
pendente  lite,  to  be  paid  by  the  husband,  cannot  be  taken  by  appeal  or  error  to  the  su- 
preme court  beryre  judgment  or  decree  granting  or  denying  the  divorce.    Aspinwall  v. 
Aapinwall,  (Neb.)  26  N.  W.  Bep.  623. 
v.lOp.no.9— 42 
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swer  was  filed  by  the  defendant,  and  the  issues  therein  formed  sub- 
mitted to  the  court.  The  court  thereupon  ordered  and  adjudged  that 
the  defendant  pay  into  court,  for  the  use  of  the  plaintiff,  the  sum  of 
$1,000, — $700  thereof  being  for  the  use  of  her  counsel  as  their  solic- 
itors' fees,  $300  thereof  for  her  use  in  procuring  testimony,  witnesses, 
and  other  expenses  incidental  to  the  prosecution  of  her  suit, — and  the 
further  sum  of  $75  a  mouth  as  alimony  pendente  lite  until  the  further 
order  of  the  court.  From  this  decree  the  defendant  appealed  to  this 
court.  The  defendant  also  demurred  to  the  original  complaint,  which 
demurrer  the  court  overruled,  and  thereupon  defendant  appealed  from 
the  order  overruling  the  demurrer.  Both  of  these  appeals  are  now 
submitted  for  the  consideration  and  judgment  of  this  court. 

The  first  question  to  be  considered  is  the  regularity  of  these  ap- 
peals. The  appeals  are  iiaken  under  the  act  of  the  legislature  ap- 
proved April  23,  1885,  (Laws  1885,  p.  350,)  and  it  is  alleged  by 
counsel  for  appellee  that  in  the  taking  of  said  appeals  the  statute  was 
not  complied  with  on  the  part  of  the  appellant;  consequently  that 
neither  of  said  appeals  can  be  entertained  by  this  court. 

The  decree  for  alimony  pendente  lite  was  made  October  12,  1885. 
The  objection  to  the  regularity  of  this  appeal  is  that  no  copy  of  the 
notice  of  appeal  was  served  on  the  plaintiff  or  her  attorneys ;  and  the 
objection  to  the  appeal  from  the  order  overruling  the  demurrer  to  the 
original  complaint  is  that  the  notice  of  appeal  was  served  on  the  plain- 
tiff's attorneys  nine  days  before  the  original  notice  was  filed  in  the 
clerk's  office  of  the  court  below. 

SeiJtion  8  of  the  act  referred  to  provides  as  follows : 

"An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  which  the  judg- 
ment or  order  appealed  from  is  entered  or  tiled  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof,  and  serving  a  copy  of  the  notice 
of  appeal  on  the  adverse  party  or  his  attorney." 

In  so  far  as  the  objection  relates  to  the  appeal  from  the  order  over- 
ruling the  demurrer  it  appears  to  be  well  taken.  The  statutory  pro- 
vision above  quoted  does  not  differ  materially  as  to  the  mode  of  taking 
an  appeal  from  the  provision  appearing  in  section  339  of  the  Code 
of  1877,  except  that  the  latter  section  requires,  in  addition  to  the 
filing  of  notice  and  service  of  the  same  on  the  adverse  party  or  his 
attorney,  the  execution  of  a  bond.  In  the  case  of  Alvord  v.  McOauhy, 
4  Colo.  97,  the  notice  of  appeal  was  not  filed  in  the  office  of  the  clerk 
until  two  days  after  a  copy  of  said  notice  was  served  upon  the  attor- 
ney of  the  appellee.  In  that  case  the  court  say :  "In  taking  an  ap- 
peal the  first  essential  act,  without  which  it  will  have  no  validity,  is 
the  filing  of  the  notice  thereof.  Unless  the  filing  of  the  notice  either 
precedes  or  is  contemporaneous  with  the  service  thereof,  it  will  be 
ineffectual."  In  Bacon  v.  Lamb,  Id.  474,  it  was  held  if  the  service  of 
the  notice  and  the  filing  thereof  in  the  clerk's  office  were  on  the  same 
day,  the  acts  will  be  presumed  to  have  been  contemporaneous.  In  Cal- 
ifornia, under  a  similar  statutory  provision,  it  was  held  that  "the  filing 
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of  the  notice  of  appeal  is  made  a  oonstituent  element  of  its  charac- 
ter as  a  notice,  and,  consequently,  mast  precede  or  be  contempora- 
neous with  the  service  of  «a  copy  of  the  notice  on  ihh  adverse  party; 
otherwise  that  which  may  purport  to  be  a  copy  of  a  notice  or  dupli- 
cate thereof  fails  to  be  such  for  the  want  of  an  original."  Buffendeau 
V.  Edmondson,  24  Cal.  94.  These  authorities,  and  the  phraseology 
of  the  statute  itself,  are  decisive  of  the  objection  raised  to  the  regu- 
larity of  the  appeal  from  the  order  overruling  the  demurrer.  The 
statute  not  having  been  substantially  complied  with,  the  appeal  from 
that  order  cannot  be  considered. 

In  respect  to  the  order  or  decree  for  alimony  pendente  lite  and  suit 
money,  the  objections  urged  as  to  the  irregularity  of  the  appeal  from 
this  order  do  not  exist.  The  original  transcript  filed  in  this  court 
shows  that  this  order  was  made  October  12,  1885,  and  that  notice  of 
appeal  therefrom  was  filed  in  the  clerk's  office,  and  a  copy  thereof 
served  on  the  attorneys  of  the  appellee,  upon  the  same  day, — Oc- 
tober 12th.  The  omissions  relied  upon  appear  in  the  abstract  only, 
— not  in  the  transcript.  Another  objection  urged  to  the  validity  of 
this  appeal  is  that  no  exception  to  the  ruling  of  the  court  granting 
alimony  pendente  lite  was  reserved  by  the  appellant.  This  is  also  a 
mistake,  as  is  fully  shown  by  the  bill  of  exceptions,  signed  by  the 
judge,  and  made  a  part  of  the  record  in  the  cause,  wherein  occurs  the 
following:  "To  which  ruling  and  decision  of  the  court  in  allowing, 
decreeing,  ordering,  and  adjudging  said  support,  maintenance,  coun- 
sel fees,"  etc.,  '* aforesaid,  the  defendant,  by  his  counsel,  then  and 
there  excepted." 

But  it  is  contended  upon  other  grounds  that  no  appeal  lies  from 
this  order  or  decree:  (1)  Because  it  was  made  in  an  equitable  action, 
and  was  *'a  discretionary  order;"  (2)  because  an  appeal  does  not  lie 
from  such  order  under  the  statute  of  1885. 

The  proposition  that  the  order  was  discretionary,  and  for  that  rea- 
son not  appealable,  assumes  one  of  the  main  points  in  controversy, 
namely,  that  the  court  had  jurisdiction  to  make  the  order.  If  it  be 
true  that  orders  of  this  nature  are  within  the  discretion  of  the  court 
in  divorce  cases,  it  determines  nothing  in  a  case  like  this,  where  a 
divorce  is  no  part  of  the  relief  sought,  and  the  jurisdiction  of  the 
court  is  challenged  on  that  ground.  Whether  or  not  such  an  order, 
even  in  divorce  cases,  is  purely  discretionary  and  not  reviewable  ad- 
mits of  grave  doubts,  under  recent  decisions. 

The  cases  cited  by  appellee  in  support  of  the  proposition  that  no 
appeal  lies  in  this  case  throw  but  little  light  upon  that  question. 
They  are  principally  cases  relating  to  interlocutory  judgments  for 
costs;  as  in  the  case  of  Briggs  v.  Varulenburgh,  22  N.  Y.  467,  wherein 
it  was  held  that  under  i;he  provisions  of  the  Gode,  in  an  action  pros- 
ecuted or  defended  by  a  receiver,  costs  may  be  recovered  as  in  an 
action  against  a  person  prosecuting  or  defending  in  his  own  right; 
and  that  the  "court  may,  in  its  discretion,  in  cases  mentioned  in  the 


Digitized  by 


Google 


660  •  PACIFIC  BEPORTEB.  [Colo. 

V 

section,  require  the  plaintiff  to  give  securitj'  for  costs;"  and  that  nc 
appeal  lies  from  such  order.  So,  also,  in  Briggs  v.  Bergen^  23  N.  Y. 
1(»2,  it  was  held'that  no  appeal  lies  from  the  supreme  court  from  an 
order  striking  out  a  sham  answer  under  the  section  providing  that 
"sham  and  irrelevant  answers  may  be  stricken  out  on  motion,  and 
upon  such  terms  as  the  courts  in  their  discretion  impose."  In  Walker 
V.  Spencer y  86  N.  Y.  162,  an  appeal  appears  to  have  been  taken  from 
certain  portions  of  an  interlocutory  judgment  allowing  costs  and  ex- 
penses to  one  of  the  parties  on  the  overruling  of  a  demurrer.  In  this 
case  the  appeal  was  dismissed  on  the  ground  that  while  an  appeal 
lies  in  such  cases  to  the  supreme  court,  it  does  not  lie  to  the  court  of 
appeals.  Smith  v.  Rathhun,  88  N.  *Y.  660,  was  also  a  case  of  an 
interlocutory  order  entered  upon  overruling  a  demurrer  to  the  com- 
plaint, from  which  an  appeal  was  taken.  The  appeal  in  this  case 
seems  to  relate  to  the  form  of  the  order,  and  the  court  say :  "This  is, 
therefore,  a  mere  controversy  as  to  the  form  in  which  the  supreme 
court  shall  express  its  decision;  that  is  a  controversy  to  be  settled 
by  that  court,  and  not  appealable  to  this  court."  Marble  v.  Bonhotely 
35  111.  240,  holds  that  the  granting  of  a  temporary  injunction  is  a 
matter  of  sound  discretion,  and  cannot  be  reviewed  upon  appeal.  In 
Richards  v.  Burden,  31  Iowa,  305,  it  was  held  that  an  appeal  to  the 
supreme  court  did  not  lie  from  the  ruling  of  the  court  below  upon  the 
admission  or  exclusion  of  evidence,  but  that  the  question  may  be  pre- 
sented on  an  appeal  upon  the  final  disposition  of  the  cause.  In  For* 
rest  V.  Forrest,  26  N,  Y.  518,  the  appeal  was  from  part  of  a  judg- 
ment for  divorce  fixing  the  plaintiff 's  alimony;  and  while  it  was  held 
that  the  authority  of  the  court  was  discretionary  as  to  the  amount  of 
the  alimony,  and  from  what  date  it  should  commence,  yet  the  ap- 
peal appears  to  have  been  entertained  for  the  purpose  of  ascertaining 
whether  the  power  had  been  arbitrarily  exercised.  The  court  say: 
"There  is  no  other  rule  or  criterion  to  guide  than  the  boni  viri  arbi- 
trariutn;  and  as  it  is  a  judicial,  and  not  an  arbitrary,  discretion  to 
be  exercised,  we  do  not  say  there  may  not  be  an  appeal  from  such  an 
order."  Upon  the  question  of  our  jurisdiction  to  entertain  this  ap- 
peal the  authorities  cited  in  support  of  the  views  of  appellee's  coun- 
sel are  not  sutiiciently  analogous  to  the  proceedings  before  us  to  war- 
rant its  summary  dismissal. 

We  will  now  consider  the  following  questions:  (1)  Is  the  order 
allowing  temporary  alimony  and  counsel  fees  such  an  order  or  decree 
as  may  be  appealed  from  under  section  1,  Code  Amend.  1885?  (2) 
If  appealable,  did  the  court  below  have  jurisdiction  to  enter  the  judg- 
ment or  decree  appealed  from?  (3)  Did  the  court  err  in  allowing 
said  temporary  alimony  and  suit  money,  and  in  entering  judgment 
therefor  ? 

First.  Is  the  order  appealable?  There  are  two  sections  of  the  act 
of  1885  conferring  appellate  jurisdiction  on  this  court.  The  first 
section  is  as  follows : 
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"The  supreme  court  has  appellate  jurisdiction  over  all  judgments  and  de- 
cisions of  all  other  courts  of  record,  as  well  in  case  of  civil  actions  as  in  pro- 
ceedings of  a  special  or  independent  character*,  except  in  actions  for  damages 
commenced  before  a  justice  of  the  peace  in  which  the  judgment  was  for  a  less 
sum  than  fifty  dollars."     Laws  1885,  p.  350. 

The  provisions  of  this  section  are  broad  enough  to  cover  every  judg.- 
ment  or  decision  which  is  in  the  nature  of  a  final  judgment,  and 
which  possesses  the  elements  of  a  final  judgment.  When  such  a  judg- 
ment is  entered  nothing  remains  to  be  done  but  to  enforce  it,  and  it 
may  be  enforced  in  the  same  manner  and  by  the  same  means  usually 
employed  to  coerce  the  payment  of  money  judgments  and  decrees. 
The  judgment  or  decree  appealed  from  was  rendered  in  an  original 
proceeding,  and  it  was  based  upon  that  proceeding;  but  it  was  ren- 
dered upon  separate  pleadings,  wherein  distinct  and  different  relief 
was  sought  from  that  for  which  the  original  suit  was  instituted.  The 
object  of  the  original  complaint  was  to  obtain  a  degree  annulling  ar- 
ticles of  separation,  and  for  the  allowance  of  permanent  alimony; 
the  purpose  of  the  intermediary  proceeding  was  to  require  the  re- 
spondent to  furnish  to  the  plaintiff  means  for  temporary  subsistence, 
for  counsel  fees,  and  for  suit  money.  The  latter  is  clearly  a  sepa- 
rate and  independent  relief,  and  requires  the  entry  of  a  separate  judg- 
ment. A  similar  question  arose  in  the  noted  case  of  Sharon  v. 
SharoHy  7  Pac.  Eep.  456,  and  was  fully  considered  by  the  supreme 
court  of  California,  in  which  similar  Code  provisions  were  construed. 
The  court  arrived  at  the  conclusion  that  a  judgment  for  alimony  joe«- 
denie  lite  was  a  final  judgment  or  decree,  and  cited  authorities  fully 
sustaining  that  conclusion.  The  court  say :  "A  final  judgment  is  not 
necessarily  the  last  one  in  an  action.  A  judgment  that  is  conclusive 
of  any  question  in  a  case  is  final  as  to  that  question.  The  Code  pro- 
vides for  an  appeal  from  a  final  judgment,  not  from  the  final  judg- 
ment, in  an  action."  They  say  if  it  is  in  the  nature  of  a  final  judg- 
ment, and  is  final  upon  the  question  adjudicated  in  it,  the  same  is 
appealable.  This  doctrine  is  sustained  by  the  supreme  court  of  Ken- 
tucky in  Lochnane  v.  Lochridne,  78  Ky.  468,  and  Hecht  v.  Hecht,  28 
Ark.  92.  These  were  cases  of  appeal  from  orders  allowing  alimony 
and  counsel  fees  pending  proceedings  in  divorce.  The  appeals  were 
sustained  in  both  cases  upon  the  grounds  above  stated.  In  Hecht  v. 
Hecht i  supv'i,  the  court  held  that  the  judgment  was  not,  strictly  speak- 
ing, an  interlocutory  one,  but  a  definite  judgment,  upon  which  pay- 
ment might  be  enforced  before  final  judgment  entered  in  the  original 
cause;  that  execution  might  issue  thereon,  and  the  money  be  collected 
and  pfli,id  over  to  the  parties  before  the  entry  of  final  judgment  in  the 
cause;  and  even  though  it  should  appear  that  injustice  had  been  done, 
no  relief  could  be  afforded  by  the  final  decree.  In  Bin ke  v.  Blake, 
80  111.  523,  an  appeal  was  taken  from  a  decree  of  the  circuit  court  of 
Cook  county  "awarding  attorney's  fees  and  other  expenses  in  a  di- 
vorce cause"  pending  the  proceeding  for  divorce.     The  court  held  that 
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it  was  a  money  decree,  for  a  specific  sam,  payable  absolutely,  which 
the  court  had  undoubted  authority  to  enforce  by  the  award  of  ex- 
ecution by  sequestration  of  real  or  personal  estate,  or  by  attachment, 
if  payment  was  willfully  and  contumaciously  refused.  As  to  the  nat- 
ure of  such  decree  the  court  say: 

"Such  a  decree  does  not  seem  to  us  to  be  merely  interlocutory.  It  is  more 
in  the  nature  of  a  final  decree,  and  if  no  appeal  lies  this  case  affords  au  in- 
stance of  a  money  decree  against  a  party  from  which  no  relief  can  be  had, 
no  matter  how  unjust  or  oppressive." 

It  is  further  held  not  to  be  an  answer  to  the  foregoing  position  that 
the  decree  may  be  reviewed  on  appeal  or  error  after  the  final  decree 
in  the  original  cause,  since  the  litigation  might  be  protracted  for  years, 
and  the  defendant  in  the  mean  time  imprisoned  for  disobedience  to 
the  decree,  or  subjected  to  the  payment  of  the  sum  decreed.  It  is 
conceded  that  alimony  is  for  the  immediate  benefit  of  the  wife,  to 
enable  her  to  prosecute  or  defend  her  suit  against  her  husband  on 
terms  of  equality,  and  that  the  result  of  the  appeal  would  operate  to 
delay  the  litigation  until  the  propriety  of  the  decree  for  temporary 
alimony  and  solicitor's  fees  could  be  determined  in  the  appellate 
court;  but  these  considerations  are  held  not  sufficient  to  work  a  de- 
nial of  the  right  of  appeal  in  such  case.  With  respect  to  the  discretion- 
ary powers  of  the  court  below  in  such  case  it  was  held  that  while  the 
trial  court,  under  the  statute  of  that  state,  has  power  to  award  attor- 
ney's fees  and  other  expenses  in  divorce  cases,  and  that  the  matter 
is  largely  discretionary  with  the  court,  the  supreme  court  has  always 
assumed  jurisdiction  to  review  the  action  of  the  court  below  in  re- 
gard to  allowances  for  alimony  or  solicitor's  fees;  oiiing  Blake  v. 
BlakCf  70  III.  618, — a  doctrine  which  we  heartily  approve.  It  is  fur- 
ther said  in  Fobs  v.  Foss,  100  111.  576,  that  the  allowance  of  alimony 
pendente  lite  is  discretionary;  but  it  is  a  judicial,  and  not  an  arbi- 
trary, discretion  which  is  to  be  exercised,  and  that  a  judgment  therefor 
is  subject  to  an  appeal.  To  the  same  effect  is  Stillman  v.  Stillman,  99 
111.  196.  See,  also,  Harrell  v.  Harrell,  39  Ind.  186.  In  Schonwald 
V.  Schonwald,  Phill.  Eq.  215,  the  court,  referring  to  the  judge  of  the 
court  below,  say : 

"His  honor  was  of  the  opinion  that  the  allowance  of  alimony  pendente 
lite  was  a  matU^r  confided  to  his  discretion.  In  this  he  was  mistaken. 
Whether  the  matter  set  forth  is  sufficient  to  entitle  the  petitioner  to  a  decree 
for  alimony,  assuming  it  to  be  true,  is  a  question  of  law;  and  the  discretion 
confided  to  the  court  below  is  in  regard  to  what  is  a  reasonable  amount." 

In  the  case  of  Williams  v.  Williams,  29  Wis.  617-524,  it  was  held 
the  power  of  a  court  in  a  divorce  proceeding  to  make  allowance  to 
the  wife  for  her  support  and  that  of  her  children  during  the  litigation, 
and  for  expenses  in  prosecuting  or  defending  an  action,  is  discre- 
tionary with  the  trial  court,  but  such  discretion  is  to  be  exercised 
with  reference  to  all  the  circumstances  of  the  case  which  will  affect 
the  amount  of  such  allowance,  and  with  due  regard  to  certain  rules 
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which  are  almost  universally  recognized  and  applied  by  the  courts  in 
such  cases.  Such  orders  are  appealable  to  the  supreme  court,  but 
they  will  not  be  interfered  with  unless  it  is  apparent  that  some  of  the 
conditions  which  should  have  been  considered  by  the  court  below 
have  been  overlooked  or  disregarded  to  the  manifest  injury  of  either 
the  husband  or  wife.  Appeals  from  such  orders  allowing  alimony  are 
entertained  by  the  supreme  court  of  the  state  of  Iowa,  (seeFarber  v. 
Farber,  64  Iowa,  362;  S.  C.  20  N.  W.  Rep.  472;  Wilson  v.  Wilson, 
49  Iowa,  545,)  and  in  several  other  states  appeals  are  given  by  stat- 
ute. 

We  think  the  authorities  cited  lay  down  the  correct  doctrine,  and 
consequently  hold  that  the  decree  or  order  under  consideration  is,  to 
all  legal  intents  and  purposes,  a  final  judgment,  from  which  an  ap- 
peal niay  be  prosecuted  to  this  court.  This  conclusion  disposes  of 
the. motion  to  dismiss  the  appeal,  which  motion,  by  stipulation  of 
counsel,  was  included  in  the  submission  of  the  cause. 

Second.  Did  the  court  below  have  jurisdiction,  in  a  cause  like  this, 
to  enter  the  judgment  or  decree  for  temporary  alimony  ?  It  must  be 
conceded  that  the  authorities  are  conflicting  upon  this  subject ;  and 
since  the  questions  of  law  to  be  considered  have  never  been  decided 
by  this  court,  we  shall  feel  ourselves  at  liberty  to  determine  them  in 
such  manner  as  we  shall  deem  most  in  accordance  with  the  princi- 
ples of  equity,  and  most  conducive  to  proper  practical  results,  being 
restrained  only  by  the  general  rules  and  principles  of  law,  and  by 
the  rules  of  construction  recognized  by  the  decisions  of  this  court. 

We  will  first  inquire  whether  the  district  court  had  jurisdiction  of 
the  original  cause  of  action.  This  is  a  pertinent  inquiry,  for  unless 
such  jurisdiction  existed  as  to  the  original  subject-matter  of  the  ac- 
tion, we  would  conclude  at  once  that  the  court  had  no  jurisdiction  of 
the  subject  of  temporary  alimony.  The  failure  of  the  appeal  from 
■the  order  overruling  the  demurrer  to  the  complaint  does  not  preclude 
this  inquiry,  since  the  question  of  jurisdiction  over  the  subject-mat- 
ter of  an  action  may  be  raised  at  any  time  under  our  practice.  The 
original  complaint  sets  out  the  articles  of  separation,  and,  in  sub- 
stance, alleges  that  the  plaintiff  was  compelled  to  execute  the  same 
against  her  will,  and  under  false  promises  of  the  husband  that  they 
were  rendered  necessary  for  a  temporary  purpose  only,  and  that  she 
would,  in  a  few  months,  be  restored  to  her  marital  relations  and  rights. 
She  incorporates  in  her  complaint  copies  of  letters  written  to  her  by 
the  defendant  while  in  the  city  of  New  York  as  evidence  of  said  facts. 
She  states  a  series  of  acts  of  mistreatment  which  she  received  at  the 
hands  of  the  defendant  previous  to  the  signing  of  said  articles,  and 
alleges  that  in  consequence  thereof  she  was  prostrated  with  serious  ill- 
ness, and  was  thereby  rendered  mentally  incapacitated  to  transact 
the  ordinary  business  of  daily  life;  and  that  defendant,  through  his 
friends  and  advisers,  seized  upon  this  occasion  to  obtain  her  consent  to 
a  separation.     She  mentions,  among  other  inducements  held  out  to 
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her  by  the  defendant  and  his  friends  and  advisers  to  procure  her  con- 
sent thereto,  one  to  the  effect  that  he  was  going  to  leave  America  for 
several  years,  and  that  she  would  be  left  during  his  absence  in  her 
then  penniless  and  neglected  condition  previously  averred  in  the  com- 
plaint. She  charges  that  she  was  induced  to  believe  that  the  separa- 
tion contemplated  was  only  to  be  for  a  few  months,  when  she  would  be 
restored  to  her  former  marital  relations;  charges  that  she  had  been 
kept  ignorant,  and  was  then  ignorant,  of  the  value  of  the  defendant's 
estate,  and  induced  by  the  representations  of  the  defendant  to  believe 
that  $75,000  was  as. much  as  half  of  the  value  of  his  estate,  whereas 
it  was  at  that  time  of  the  value  of  $1,000,000,  and  is  now  of  the 
value  of  $1,300,000;  and  that  his  annual  income  has  been  for  sev- 
eral years  last  past,  and  is  now,  of  the  amount  of  $150,000. 

The  articles  of  separation  show  that  the  value  of  the  property  con- 
veyed to  her  was  estimated  at  the  value  of  $60,000,  and  that  she  re- 
ceived $15,000  in  money.  She  alleges  that  a  portion  of  the  property 
embraced  in  the  articles  of  separation  did  not  belong  to  the  defend- 
ant in  his  own  right,  but,  by  virtue  of  a  will  of  his  former  wife,  be- 
longed to  his  son,  and  that  the  defendant  was  unable,  therefore,  to 
give  a  clear  and  perfect  title  thereto  to  the  plaintiff,  and  that  a  cloud 
now  rests  upon  the  said  parcel  of  property.  She  alleges  that  the 
property  mentioned  in  the  articles  of  separation  was  only  worth  the 
sum  of  $35,000  at  the  time  she  received  conveyances  therefor;  and, 
in  this  connection,  says  that  by  reason  of  her  illness  she  was  unable 
to  ascertain  the  truth  of  these  matters,  and  was  induced  to  sign  the 
contract  in  ignorance  of  the  same,  and  that  she  relied  upon  the  rep- 
resentations of  the  defendant  concerning  the  title  to  the  same,  and 
upon  his  representation  that  the  separation  was  only  to  be  a  tempo- 
rary one.  Another  allegation  is  that  through  and  by  defendant's  ad- 
vice said  property  has  been  so  mismanaged  that  it  is  now  not  worth 
more  than  the  sum  of  $7,000;  that  at  the  present  time  all  of  her. 
real  estate  is  incumbered, — ^a  large  part  of  it  for  more  than  it  is  worth, 
and  all  of  it  is  incumbered  for  as  much  as  can  be  borrowed  thereon. 
In  respect  to  the  money  received  from  the  defendant  on  the  execution 
of  the  articles  of  separation  plaintiff  says  it  was  all  consumed  in 
the  support  of  herself  and  widowed  mother,  and  in  defraying  other 
necessary  expenses,  and  that  she  is  now  without  any  money  what- 
ever for  her  own  maintenance,  or  to  enable  her  to  prosecute  this  ac- 
tion. She  further  charges  that  the  contract  of  separation  is  void, 
for  the  reasons  that  there  never  existed  any  sufficient  reason  in  law 
to  support  the  same ;  that  the  marriage  relation  between  plaintiff  and 
defendant  was  at  all  times  founded  on  love  and  respect;  and  that  de- 
fendant's conduct  in  respect  to  the  separation  was  the  result  of  un- 
due influence  on  the  part  of  defendant's  friends  and  advisers;  and, 
as  before  stated,  that  fraud  and  deception  were  used  by  defendant  in 
procuring  plaintiff's  signature  thereto. 

The  prayer  of  the  complaint  is  that  the  articles  of  separation 
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be  declared  duU  and  void;  that  the  defendant  be  decreed  to  pay 
plainti£F  a  reasonable  sum  for  support  and  maintenance  during  the 
pendency  of  this  action,  and  such  sums  as  may  be  necessary  to  en- 
able her  to  prosecute  this  action,  pay  solicitor's  fees,  and  defray  nec- 
essary costs  and  expenses;  also  that  plaintiff  be  made  to  pay  plain- 
tifif  $25,000  yearly  for  her  support  and  maintenance. 

The  defendant  in  his  answer  denies  each  and  all  of  the  fraudulent 
acts  and  conduct  charged  in  the  complaint,  and  alleges  that  during 
the  brief  time  of  his  cohabitation  with  the  plaintiff  as  bis  wife  she  was 
repeatedly  guilty  of  such  gross  misconduct  and  ill  treatment  of  him 
as  to  render  his  life  burdensome  and  intolerable.  He  alleges  that 
the  separation  was  caused  alone  by  the  ill  treatment  and  abuse  re- 
ceived by  him  at  the  hands  of  the  plaintiff.  It  is  unnecessary  here 
to  specify  the  several  denials  set  up  in  the  answer,  since  all  material 
allegations  of  the  complaint  charging  fraud,  mistreatment  of  the  plain- 
tiff, misrepresentation  of  facts  to  induce  her  to  enter  into  the  contract 
of  separation,  concealment  of  the  value  of  his  estate,  pretenses  that 
he  was  about  to  leave  the  country  for  years,  whereby  she  would  be 
left  in  a  penniless  and  destitute  condition,  pretenses  that  the  sepa- 
ration was  to  be  merely  temporary, — a  few  months  only, — ^and  other 
fraudulent  concealments,  misrepresentations,  and  devices,  alleged  to 
have  been  used  to  induce  her  to  agree  to  the  separation,  are  pos« 
itively  denied.  He  alleges  that  the  property  conveyed  to  her  was 
reasonably  worth  the  sum  fixed  and  stated  in  the  articles  of  separa- 
tion, and  that  none  of  it  at.  that  time  was  incumbered,  or  under  any 
cloud  whatever;  denies  that  the  plaintiff  was  at  the  time  prostrated 
by  illness,  or  mentally  incapacitated  to  do  business,  and  alleges  that 
she  was  fully  informed  of  the  value  of  the  property  conveyed  to  her; 
that  she  took  time  for  the  consideration  of  all  matters  connected  with 
the  separation,  and  was  assisted  therein  by  competent  and  able  legal 
counsel.  He  positively  denies  that  by  his  advice  the  real  estate  be- 
came incumbered  or  mismanaged,  or  that  the  articles  of  separation 
have  in  any  way  been  rendered  null  and  void  by  subsequent  promises 
or  acts  of  the  defendant;  and  alleges  that  the  fortune  settled  upon 
the  plaintiff  at  the  time  of  the  separation  was  amply  sufficient  to 
support  her  in  a  handsome  manner  during  her  entire  life. 

We  have  thus  given  the  substance  of  the  defense,  as  well  as  the 
charges  contained  in  the  complaint.  As  will  subsequently  appear, 
however,  but  few  of  the  averments  of  the  defense  can  be  considered 
upon  the  questions  involved  in  this  appeal. 

When  a  question  of  jurisdiction  is  submitted  to  us,  it  is  not  our 
province  to  prejudge  a  cause  of  action  by  inquiring  into  and  passing 
upon  the  merits  of  the  original  controversy.  The  general  rule  for 
ascertaining  whether  a  court  has  jurisdiction  of  a  certain  subject- 
matter  is  by  inspection  of  the  original  complaint.  If  the  original 
complaint  states  upon  its  face  a  case  for  relief  coming  within  the 
equitable  jurisdiction  of  a  nisi  prius  court,  this  is  the  limit  of  our  in-* 


Digitized  by 


Google 


666  PAaFIC  REPORTER.  [Colo. 

quiry,  especially  in  a  case  like  the  present,  where  issues  of  fact  are 
joined  upon  the  pleadings  filed  in  the  original  action,  and  the  appeal 
pending  in  this  court  is  taken  from  an  intermediary  decretal  order 
made  in  the  case.  It  would  be  highly  improper  for  us  to  investigate 
and  prejudge  the  merits  of  such  original  controversy  upon  the  allega- 
tions, charges,  and  counter-charges  contained  in  the  several  pleadings 
filed  in  the  main  case. 

It  is  contended  by  defendant's  counsel  that  no  relief  can  properly 
be  granted  under  said  complaint,  since  the  allegations  thereof  disclose 
facts  which  operate  to  defeat  the  jurisdiction  of  the  court  to  entertain 
the  cause.  The  principal  ground  of  relief  prayed  for  is  that  the  de- 
fendant be  decreed  to  pay  the  plaintiff  an  annual  sum  of  money  for 
maintenance  and  support.  Another  and  preliminary  ground  of  relief 
asked  for  is  the  annulling  of  the  articles  of  separation.  It  is  con- 
tended by  counsel  for  defendant  that  the  plaintiff's  complaint  is  not 
sufficient  in  law  to  confer  jurisdiction  upon  the  district  court,  and  for 
that  reason  that  an  order  for  alimony  pendente  lite  cannot  be  sus- 
tained. 

The  grounds  assigned  for  failure  of  jurisdiction  are  (1)  that  a  suit 
for  alimony  alone  cannot  be  maintained  in  this  state,  since  the  stat- 
ute only  authorizes  alimony  as  an  incident  to  proceedings  for  divorce ; 
(2)  that  tbe  articles  of  separation  interpose  an  insurmountable  ob- 
stacle to  the  jurisdiction  of  the  court  to  award  permanent  alimony^ 
for  the  reason  that  the  same  are  prima  facie  good  and  binding  until 
set  aside  by  the  decree  of  a  court  of  competent  jurisdiction. 

Another  objection  assigned  to  the  jurisdiction  of  the  court  is  that 
alimony  can  only  be  granted  under  our  statute  as  incident  to  a  pro- 
ceeding for  divorce,  and  that  no  divorce  is  prayed  for  in  this  case. 
It  is  true  that  the  statute  of  this  state  makes  no  provision  for  ali- 
mony except  as  an  incident  to  proceedings  for  divorce;  but  this  stat- 
ute does  not,  we  apprehend,  p)reclude  our  courts  from  granting  ali- 
mony, either  temporary  or  permanent,  ill  a  proper  case,  although  a 
decree  for  divorce  may  not  be  included  in  the  relief  prayed  for.  As 
said  in  Galland  v.  Galland,  3S  Gal.  265,  the  legislature  was  not  deal- 
ing with  the  general  subject  of  alimony,  as  an  independent  subject- 
matter  of  legislation,  but  only  as  one  of  tbe  incidents  of  an  applica- 
tion for  divorce.  The  same  court  holds  that  the  subject  of  alimony 
comes  within  the  general  powers  of  a  court  of  equity,  independently 
of  the  statute.  This  view  of  the  jurisdiction  of  courts  of  equity  to 
grant  alimony  in  tbe  nature  of  maintenance  to  a  wife,  unconnected 
with  proceedings  for  divorce,  was  taken  by  the  supreme  court  of 
Alabama  in  the  recent  case  of  Hinds  v.  Hinds,  22  Cent.  Law  J.  308, 
which  affirms  the  doctrine  laid  down  in  Glover  v.  Glover,  16  Ala.  440. 
The  conclusion  there  announced  was  that  courts  of  equity  exercised 
a  jurisdiction  over  the  subject  of  alimony,  not  merely  incidental,  but 
original,  in  cases  where  the  wife's  right  to  a  maintenance  existed. 
The  same  doctrine  is  maintained  in  Purcell  v.  Purcell,  4 "Hen.  &  M. 
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607;  In  the  case  of  Glover  v.  Glover,  mpra^  the  court  say :  "The  broad 
ground  upon  which  the  jurisdiction  is  made  to  rest  is  the  unques- 
tioned duty  of  the  husband  to  support  the  wife,  and  the  inadequacy 
of  legal  remedies  to  enforce  this  duty."  The  same  doctrine  exists  in 
Mississippi,  as  appears  by  the  late  case  of  Verner  v.  Verner,  62  Miss. 
263.  Campbell,  C.  J.,  in  delivering  the  opinion  of  the  court,  says : 
"It  is  settled  in  this  state  that  a  wife  denied  support  by  her  husband 
may  bring  her  bill  for  alimony  without  seeking  a  divorce. " 

The  second  ground  of  objection  is  that  the  articles  of  separation 
are  prima  facie  valid  until  set  aside  by  decree  of  a  court  of  competent 
jurisdiction.  Conceding  this  proposition  to  be  true,  it  does  not  nec- 
essarily divest  the  court  of  jurisdiction  to  inquire  whether  the  articles 
of  separation  were  fairly  entered  into,  and  without  any  imposition 
being  practiced  upon  the  wife.  The  allegations  of  the  complaint  raise 
the  question  of  fact  whether  the  articles  of  sepiaration  are  valid  or 
not.  The  law  concerning  the  contract  of  separation,  and  the  execu- 
tion of  articles  to  effect  the  same,  is  strict,  and  requires  the  utmost 
good  faith  on  the  part  of  the  husband. 

The  law  upon  this  subject  seems  to  be  pretty  well  settled,  and  is 
to  the  effect  that  the  transaction  must  be  untainted  by  fraud,  and  the 
contract  must  be,  in  all  respects,  fair,  reasonable,  and  just,  taking 
into  consideration  the  circumstances  of  the  parties.  The  wife  must 
be  in  a  position  to  act  with  perfect  freedom,  and  with  full  knowledge 
of  all  the  circumstances  and  conditions  which  enter  into  the  transac- 
tion, and  with  full  knowledge  of  her  rights,  and  that  the  contract 
makes  sufficient  provision  for  the  maintenance  of  the  wife  according 
to  the  status  of  the  parties.  Sivitzer  v.  Switzer,  26  Grat.  574; 
MUler's  Ex'r  v.  Miller,  16  Ohio  St.  527;  Randall  v.  Randall,  37 
Mich.  571.  Some  authorities  cast  upon  the  husband,  when  the  va- 
lidity of  such  a  contract  is  questioned,  the  burden  of  showing  that  the 
contract  was  a  fair  and  equitable  one,  and  that  it  was  entered  into 
by  the  wife  with  full  knowledge  of  all  facts  likely  to  influence  her 
action  in  the  matter. 

The  present  status  of  the  main  case,  upon  the  pleadings  in  the  dis- 
trict court,  presents  the  question  of  the  validity  of  the  articles  of  sep- 
aration as  a  question  of  fact,  to  be  determined  by  that  court.  This 
being  the  status  of  the  original  cause  of  action,  it  would  be  improper 
for  us  to  go  further  than  may  be  necessary  to  determine  the  single 
question  of  jurisdiction,  which,  as  previously  stated,  is  essential  to 
the  authority  of  the  court  to  award  alimony  pendente  lite.  The  ques- 
tion of  jurisdiction  to  entertain  the  complaint  is  to  be  determined  by 
an  inspection  of  the  complaint  itself.  Upon  inspection  of  this  plead- 
ing, we  find  it  specially  charges  that  the  plaintiff  was  coerced  to  ex- 
ecute the  articles  of  separation  against  her  free  will  and  consent, 
under  circumstances,  and  by  resort  to  expedients,  which,  if  estab- 
lished by  proof,  would  render  the  articles  null  and  void,  by  all  the 
authorities  upon  the  subject.     Whatever  the  real  facts  may  be,  the 
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allegations  of  the  complaint  are  sufficient  to  authorij^e  a  court  of  eq- 
uity to  assume  jurisdiction  for  the  purpose  of  investigating  the  griev- 
ances alleged,  and  for  administering  proper  relief  if  the  same  should 
be  susceptible  of  proof.  The  law  does  not  recognize  in  contracts  of 
this  nature  any  special  sanctity  relieving  them  from  the  general  rule 
applicable  to  contracts,  that  fraud  vitiates  all  contracts.  On  the  con- 
trary, they  are  rather  regarded  as  deeds  or  agreements  entered  into 
by  and  between  persons  occupying  fiduciary  relations  to  each  other, 
wherein  full  knowledge  and  the  free  will  and  consent  of  the  weaker 
party,  and  good  faith  and  fair  dealing  on  the  part  of  the  stronger 
party,  are  essential  to  their  validity. "  Those  views  are  sustained,  both 
by  reason  and  authority,  as  will  appear  from  the  foregoing  authori- 
ties, and  the  cases  cited  therein. 

The  question  of  jurisdiction  being  decided  in  the  affirmative,  it  only 
remains  for  us  to  decide  the  third  and  last  point,  viz.,  is  the  order  or 
decree  awarding  temporary  alimony  a  valid  decree?  This  must  be 
determined  upon  the  same  rules  and  principles  applicable  to  orders 
or  decrees  for  alimony  pendentt  lite  in  other  cases.  The  rule  in  all 
cases  is  based  upon  the  existence  of  the  married  relation,  the  ability 
of  the  husband,  and  the  destitute  circumstances  of  the  wife.  If  the 
wife  presents  such  a  case  against  her  husband  as  prima  facie  entitles 
her  to  relief,  the  rule  is  that  she  should  be  supplied  with  the  neces- 
sary means  to  prosecute  her  suit  on  an  equal  footing  with  her  hus- 
band; also  if  she  be  destitute  of  the  means  of  subsistence,  and  the 
husband  is  possessed  of  means  to  relieve  her  necessities,  it  is  the  duty 
of  the  court,  when  called  upon,  to  award  a  reasonable  allowance  for 
this  purpose.  A  proper  showing  should  be  made  by  the  wife  to  en- 
title her  to  such  an  order.  Her  petition  praying  for  such  temporary 
alimony,  should  be  verified  and  supported  by  aflfidavits;  but  the  mer- 
its of  the  original  or  main  controversy  cannot  be  inquired  into.  The 
essential  facts  to  be  established  are,  as  before  stated,  the  existing 
marriage  relation  of  the  parties,  the  present  destitution  of  the  wife,  and 
the  financial  ability  of  the  husband.  If  the  wife  is  in  fact  destitute 
of  the  means  of  support,  it  is  immaterial,  so  far  as  the  application 
for  temporary  alimony  is  concerned,  what  brought  about  her  destitute 
condition.  The  only  questions  upon  which  the  husband  can  be  heard 
are  his  own  means  and  the  means  of  the  wife.  If  it  should  be  shown 
that  the  wife  is  possessed  of  the  necessary  means,  her  application 
skould  be  denied.  See  Galland  v.  Oalland,  38  Cal.  265;  Porter  v. 
Porter,  41  Miss.  116;  Garland  v.  -Oarland,  60  Miss.  694;  Frith  v. 
Frith,  18  Ga.  273 ;  Verner  v,  Verner,  supra;  Foes  v.  Foss,  supra;  Jen- 
kins v.  Jenkins,  91  111.  167;  Plainer  v.  Plainer,  23  N.  W.  Rep.  764. 
and  cases  cited;  Culver  s  ExW  v.  Culver,  8  B.  Mon.  128.  Under  the 
rule  announced  we  cannot  examine  the  defense  set  up  by  the  hus- 
band against  the  allowance  prayed  in  the  wife's  petition.  In  it  he 
neither  denies  his  own  financial  ability  to  provide  temporary  support 
and  suit  money  nor  the  alleged  necessities  of  the  plaintiff.     The  fact 
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that  he  made  a  liberal  provision  for  her  a  comparatively  short  time 
ago,  which  she  has  squandered,  does  not  answer  the  allegation  that 
she  is  now  destitute,  which  latter  fact  is  alleged  in  her  petition,  and 
supported  by.  her  own  and  other  affidavits. 

Our  conclusion  upon  this  final  question  is  that  the  district  court 
had  lawful  authority  to  award  alimony  and  suit  money  pendente  lite, 
and  that  the  discretion  of  the  court  respecting  the  sums  so  awarded 
was  not  abused,  but,  considering  all  the  circumstances  bearing  upon 
the  question,  the  allowances  made  were  reasonable.  The  decretal 
order  appealed  from  is  therefore  affirmed. 


(9  Colo.  152) 

Denver  &  R.  G.  By.  Co.  v.  Coblby. 

Filed  April  16,  1886. 
Dismissal— Erhor. 

It  is  not  error  to  allow  the  plaintiff  to  dismiss  hia  own  case,  where  no  counter- 
claim has  been  interposed. 

Error  to  district  court,  Fremont  county. 

This  action  was  brought  against  the  railway  company  by  the  de- 
fendant in  error  to  recover  damages  for  injuries  received  by  him  as  a 
passenger  in  one  of  the  railway  company's  coaches  while  being  car- 
ried therein  from  Pueblo  to  Canon  City.  A  demurrer  was  sustained 
to  the  original  complaint,  whereupon  the  plaintiff  filed  an  amended 
complaint,  which  the  railway  company  answered,  setting  up  facts 
showing  that  the  accident  occurred  by  reason  of  the  plaintiff's  negli- 
gence in  resting  his  arm  on  the  sill  of  a  oar  window,  allowing  the 
arm  to  protrude  outside  the  car  in  which  he  was  riding,  and  that 
while  remaining  thus  exposed  it  came  in  contact  with  a  freighter's 
wagon  standing  near  the  track,  by  reason  whereof  the  injury  occurred. 
A  default  was  entered  against  said  plaintiff  for  failure  to  lile  a  rep- 
lication to  the  defendant's  answer  within  the  time  prescribed  by  the 
court.  Counsel  for  the  railway  company  thereupon  moved  for  judg- 
ment on  the  pleadings.  When  this  motion  was  called  up  forbearing 
the.  plaintiff  moved  the  court  to  dismiss  his  said  suit  without  prejudice. 
The  latter  motion  was  allowed,  and  the  suit  dismissed  without  prej- 
udice, to  which  action  of  the  court  the  company,  by  its  counsel,  ex- 
cepted. To  reverse  this  ordtrtbe  railway  company  sued  out  this  writ 
of  error. 

Macon  d  Hobson,  Wolcott  d  Milburn,  and  John  M.  Waldron,  for 
plaintiff  in  error. 

Beck,  C.  J.  One  of  the  errors  assigned  is  "that  the  court  below 
erred  in  dismissing  the  cause  as  it  stood  upon  the  pleadings  without 
consent  of  defendant  company;  but  said  cause  should  have  been  al- 
lowed to  go  to  the  jury,  and  be  finally  determined  upon  the  facts 
proved  and  admitted."  The  court  below  committed  no  error  in  dis- 
missing the  action  upon  the  plaintiff's  motion.     The  Code  of  Civil  Pro- 
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cedure  provided,  then  as  now,  that  an  action  might  be  dismissed,  or  a 
judgment  of  nonsuit  entered,  by  the  plaintiff  himself,  at  any  time 
before  trial,  upon  payment  of  costs,  if  a  counter-claim  had  not  been 
made.  Code  Civil  Proo.  c.  9,  §  148.  The  motion  of  plaintiff  to  dis- 
miss his  suit  was  made  and  the  suit  was  dismissed  before  trial.  It 
WA8  likewise  dismissed,  as  shown  by  the  order  of  dismissal,  ''upon 
payment  of  all  costs  accrued  herein."  The  plaintiff  was  entitled,  as 
i  matter  of  right,  to  this  order.  Hancock  Ditch  Co.  v.  Bradford,  13 
Dal.  637;  Plant  v.  Fleming,  20  Cal.  93.  The  above-cited  cases  arose 
ipon  a  similar  code  provision,  and  are  decisive  of  all  the  questions 
)resented  by  the  assignment  of  errors. 

It  was  within  the  discretion  of  the  court  to  dismiss  the  plaintiff's 
nit  without  prejudice.    Judgment  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 


(69  Cal.  468) 

If.  re  Estate  of  Davis,  Deceased,  v.  Stephens,  Ex*r.     (No.  11,132.) 

Filed  April  27,  1886. 

Homestead  —  Setting  Apart  Homestead  to  Surviving  Wife  or  Children. 
Under  the  California  Code  of  Procedure,  §  1465,  "upon  the  return  of  the  in- 
ventory, or  at  any  subsequent  time  during  the  administration  of  an  estate,  if 
no  homestead  has  been  selected,  designated,  and  recorded,  the  court  must, 
on  its  own  motion,  or  on  petition  therefor,  select,  designate,  set  apart,  and 
cause  to  be  recorded  a  homestead  for  the  use  of  the  surviving  husband  or  wife 
and  the  minor  children,  or,  if  there  be  no  surviving  husband  or  wife,  then  for 
the  use  of  the  minor  children;"  and  when  an  application  is  made  that  a  home- 
stead be  so  set  apart,  the  court  has  no  discretion  in  the  matter,  but  must  grant 
the  application;  and  the  power  or  duty  of  t^e  court  in  this  respect  is  not  lim- 
ited by  the  fact  that  the  decedent  left  ft  will  by  which  he  disposed  of  the 
property  sought  to  be  set  aside;  the  power  of  testamentary  disposition  of 
property  being  not  paramount  but  subordinate  to  the  authority  conferred  upon 
the  probate  court  to  appropriate  the  property  for  the  support  of  the  family  of 
the  testator,  and  for  a  homestead  for  the  widow  and  minor  child  or  children, 
as  well  as  for  the  payment  of  the  debts  of  the  estate. 

Commissioners'  decision.     Department  2.     Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 
J.  C,  Bates,  for  appellant. 
Fisher  dt  Ames,  for  respondent. 

Belcher,  C.  C.  Bridget  Davis  died,  leaving  a  will  and  two  minor 
children,  but  no  husband.  The  will  was  admitted  to  probate,  and 
an  inventory  of  the  property  of  the  estate  was  duly  returned  by  the 
executor  to  the  court.  From  the  inventory  it  appeared  that  the  only 
property  of  the  estate  was  a  lot  with  a  dwelling-house  thereon  in  the 
city  of  San  Francisco,  which  was  appraised  at  the  sum  of  $850. 
Shortly  after  the  inventory  was  filed,  the  executor  presented  to  the 
court  a  petition  setting  forth,  among  other  things,  th^t  the  expenses 
of  the  last  illness  of  deceased,  the  funeral  charges,  and  expenses  of 
administration  had  all  been  paid;  that  the  lot  was  the  separate 
property  of  deceased;  and  that  the  minor  children  were  both  re- 
siding in  the  dwelling-house  on  the  lot,  and  were  occupying  the 
same  as  a  homestead,  and  had  no  other  home  or  property  of  their 
own;  and  praying  that  the  said  lot,  together  with  the  dwelling- 
house  thereon,  be  set  apart  for  the  use,  support,  and  benefit  of  the 
said  children.  To  this  petition  one  William  Farmer,  a  brother  of 
deceased,  interposed  a  demurrer,  and  objected  thatjhe  prayer  of  the 
petition  ought  not  to  be  granted,  because  the  deceased  had  provided 
in  her  will  that  all  her  property  should  be  sold,  and  had  bequeathed 
$500  of  the  proceeds  of  the  sale  to  him.  The  court  overruled  the 
objections,  and  by  its  decree  set  apart  the  lot,  with  the  dwelling- 
house  thereon,  as  a  homestead  for  the  use  of,  and  as  the  property  of, 
the  two  minor  children.     The  appeal  is  by  Farmer  from  this  decree. 
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The  Code  of  Civil  Procedure  provides  that  upon  the  return  of  the 
inventory,  or  at  any  subsequent  time  during  the  administration  of  an 
estate,  if  no  homestead  has  been  selected,  designated,  and  recorded, 
the  court  must  on  its  own  motion,  or  on  petition  therefor,  select, 
designate,  set  apart,  and  cause  to  be  recorded  a  homestead  for  the 
use  of  the  surviving  husband  or  wife  and  the  minor  children,  or,  if 
there  be  no  surviving  husband  or  wife,  then  for  the  use  of  the  minor 
children.  Section  1405.  When  application  is  made  that  a  home- 
stead be  set  aside  under  this  section  the  court  has  no  discretion  in 
the  matter,  but  must  grant  the  application.  Estate  of  BMentine, 
45  Cal.  696.  Nor  is  the  power  or  duty  of  the  court  in  this  respect 
limited  by  the  fact  that  the  decedent  left  a  will  by  which  he  disposed 
of  the  property  sought  to  be  set  aside.  "The  power  of  testamentary 
disposition  of  property,  as  conferred  and  defined  by  statute,  is  not 
paramount,  but  is  subordinate  to  the  authority  conferred  upon  the 
probate  court  to  appropriate  the  property  for  the  support  of  the  fam- 
ily of  the  testator,  and  for  a  homestead  for  the  widow  and  minor 
child  or  children,  as  well  as  for  the  payment  of  the  debts  of  the  es- 
tate."    Sulzberger  v.  Sulzberger^  5U  Cal.  385. 

We  see  no  error  in  the  record  and  the  decree  should  be  affirmed. 

We  concur:     Searls,  C. ;  Fcote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(69  Cal.  464) 

Dougherty  v.  Coffin.     (No.  9,004.) 
Filed  Api^il  27,  1888. 

1.  MuiaciPAii  Corporations— San  Francisco— Contract  for  Street  Work- 

Extension  of  Time. 

Where,  on  a  contract  for  street  work  in  the  city  and  county  of  San  Fran- 
cisco, the  time  for  the  completion  of  the  work  had  expired  without  any  ex- 
tension of  time  being  granted  to  the  contractor,  and  thereafter  the  board  of 
supervisors  extendea  the  time  for  the  completion  of  the  work,  such  extension 
was  invalid,  and  not  in  the  power  of  the  board  of  supervisors. 

2.  Same— Assessment  for  Street  Work— Appeal— Estoppel. 

In  an  action  to  enforce  payment  of  a  street  assessment,  the  defendant  la 
not  estopped  from  questioning  the  validity  of  the  assessment  because  the 
owners  of  the  lots  protested  against  an  extension  of  time  for  the  completion 
of  the  work  after  the  time  provided  therefor  had  expired,  and  appealed  from 
the  assessment  to  the  board  of  supervisors,  where  their  appeal  was  dismissed. 
The  assessment  in  such  case  was  void,  and  the  board  of  supervisoTS  would 
have  no  power  to  validate  it. 
8.  Appeal — Findings— Evidence. 

Findings  7ield  justified  by  the  evidence. 
4.  Same — Immaterial  Errors. 

For  harmless  and  immaterial  errors  judgments  are  never  reversed. 

Commissioners'  decision.     Department  2.     Appeal  from  superior 
court,  city  and  county  of  San  Francisco. 
J.  C.  Bates,  for  appellant. 
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McAllister  dt  Bergin,  for  respondent. 

Belcher,  G.  G.  This  is  an  action  to  enforce  payment  of  a  street 
assessment  for  grading  a  portion  of  Mason  street  in  the  city  and 
county  of  San  Francisco.  In  the  court  below  judgment  was  entered  in 
favor  of  the  defendant,  and  the  appeal  is  by  the  plaintiff  from  the  judg- 
ment and  an  order  denying  a  new  trial.  It  appears  from  the  record  that 
a  contract  to  grade  Mason  street,  from  California  to  Sacramento  street, 
was  made  and  dated  January  15,  1873,  and  the  work  was  to  be  com- 
menced within  6  days,  and  completed  within  150  days,  after  its  date. 
Four  extensions  of  the  time  to  complete  the  work,  of  10  days  each, 
were  then  granted  by  the  board  of  supervisors,  the  last  expiring  July 
23,  1873.  The  work  was  not  completed,  and  nothing  further  ap- 
pears to  have  been  done  till  March  29, 1875,  when  a  further  extension 
of  645  days  was  granted.  After  this  time  had  expired  other  exten- 
sions were  granted  in  1875,  1876,  and  1877.  The  work  was  com- 
pleted in  January,  1877,  and  the  assessment  was  made  in  April,  1877. 
In  1876  certain  owners  of  lots  affected,  requested  the  board  not  to  grant 
any  further  extension  of  time;  and  after  the  assessment  was  issued 
they  appealed  therefrom  to  the  board,  and  claimed  that  it  had  been 
issued  without  authority  of  law,  and  was  void. 

1.  That  the  board  of  supervisors  had  no  power  to  grant  the  exten- 
sion of  645  days,  or  any  subsequent  extension,  is  no  longer  an  open 
question  in  this  court.  It  is  settled  law  that  when  that  order  was 
made  the  contract  was  dead,  and  the  board  had  no  power  to  call  it 
back  to  life.  Beveridge  v.  Livingstone,  54  Cal.  54;  Owens  y.  Heyden- 
feldt,  6  Pac.  Rep.  423;  Torrens  v.  Toumsend,  Id.;  Fanning  v.  Scham- 
mtl,  9  Pac.  Rep.  427. 

2.  The  claim  that  the  defendant  is  estopped  from  questioning 
the  validity  of  the  assessment  because  the  owners  of  lots  protested 
against  the  extension,  and  appealed  from  the  assessment  to  the  board, 
cannot  be  maintained.  The  assessment  was  void,  and  the  board  had 
no  power  to  validate  it.  To  avoid  litigation  and  expense,  the  owners 
might  properly  ask  the  board  to  set  aside  the  assessment,  but  we  fail 
to  see  how  an  erroneous  refusal  to  grant  their  application  could 
create  any  estoppel  against  them.  As  well  might  it  be  said,  if  one 
against  whom  a  void  judgment  had  been  entered  should  ask  the 
court  to  set  it  aside,  and  his  application  should  be  denied,  that  he 
would  afterwards  be  estopped  from  questioning  the  validity  of  the 
judgment.  In  Mahoney  v.  Bravennan,  54  Cal.  565,  it  appeared  that 
an  appeal  had  been  taken  from  the  assessment,  which  had  been  dis- 
missed upon  the  report  of  the  city  and  county  attorney,  and  it  was 
held  that  the  assessment  was  void  because  the  work  was  not  com- 
pleted within  the  time  specified  in  the  contract,  and  that  it  was  not 
made  valid  by  the  appeal. 

3.  Conceding  that  some  of  the  findings  are  not  justified  by  the 
evidence,  still,  the  judgment  cannot  be  reversed  if  finding  No.  10  is 

v.lOp.ho.9— 43 


Digitized  by 


Google 


674  PACIFIC   REPORTER.  [Col. 

BUBtained.  That  finding  covers  the  whole  ground  of  failure  to  com- 
plete the  work  within  the  time  limited  in  the  contract,  and  the  first 
four  extensions  which  were  properly  made.  There  is  no  claim  that 
finding  No.  10  is  not  fully  justified  by  the  evidence,  and  the  other 
findings  are  therefore  immaterial.  For  harmless  and  immaterial  er- 
rors, judgments  are  never  reversed. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  should 
therefore  be  aflBrmed. 

We  concur :     Sbarls,  C.  ;  Foote,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


Dougherty  v.  Fair.     (Nob.  9,005,  9,006.) 

Filed  April  27,  1886. 
Judgments  Affirmed. 

Commissioners'  decision. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

J.  C.  Bates,  for  appellant. 
McAU-ister  dt  Bergin,  for  respondent. 

Belchei^,  C.  C.  These  cases  are  in  every  material  respect  like 
Dougherty  v.  Coffin,  ante,  672,  which  has  just  been  decided.  Upon 
the  authority  of  that  case  the  judgments  and  orders  denying  a  new 
trial  in  these  cases  should  be  affirmed. 

We  concur:     Searls,  C;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgments  and  orders  are  affirmed. 


(69  Cal.  265) 

Lux  and  others  i\  Haggin  and  others.     (Nos.  8,587,  8,588.) 

Filed  April  26, 1886. 

1,  Waters  and  Water-Courses — Riparian  Rights — Private  Corporation  Di- 

verting Water^Compbnsation. 

A  private  corporation  cannot  divert  the  waters  of  a  water-course,  and 
thereby  deprive  the  riparian  proprietors  of  all  use  of  thesame,  without  com- 
pensation, made  or  tendered,  to  such  proprietors. 

2.  Same— Property  Rights. 

The  owners  of  land  by  or  through  which  a  water-course  naturally  and  usu- 
ally flows  have  a  right  of  property  in  the  waters  of  the  stream. 
8.  Same— Public  Use— Compensation. 

This  proi)erty  may  be  taken  for  a  pttblic  use,  just  compensation  being  first 
made  or  paid  into  court. 


Digitized  by 


Google 


CaL]  LUX  V,  HAGGIN.  676 

4.  Same— SuppLTmo  Water  to  Farming  Neighborhoods. 

Water  to  supply  "farming  neighborhoods'*  is  a  public  use;  and  it  is  for  the 
legislature  to  determine  whether,  in  the  exercise  of  the  power  of  eminent  do- 
main, it  is  necessary  or  expedient  to  provide  further  legal  machinery  for  the 
appropriation  (on  due  compensation)  of  private  rights  to  the  flow  of  running 
streams  and  the  distribution  of  waters  thereof  to  public  uses. 

5.  Constitutional  Law — Eminent  Domain— Compensation. 

One  private  person  cannot  take  his  property  from  another,  either  for  the 
use  of  the  taker  or  for  an  alleged  public  use,  without  any  compensation  paid 
or  tendered.     Const,  art.  1,  §  14. 
B.  Waters  and  Water-Courses— Riparian  Owners  Using  Water  for  Irri- 
gation. 

Riparian  owners  may  reasonably  use  water  of  the  stream  for  purposes  of 
irrigation. 
7.  Appeal— Error— Rejection  op  Evidence. 

The  court  below  erred  in  rejecting  certain  evidence  offered  by  the  appel- 
lants. 
Morrison,  C.  J.,  Ross  and  Myrick,  JJ.,  dissent. 

In  bank.     Appeal  from  superior  court,  county  of  Kern. 
Stetson  (Jt  Houghton  and  McAllister  dt  Bergin,  for  appellants. 
Louis  T.  Haggin;    Garber,  Thornton  dt  Bishop,  and  Flournoy  dt 
MhooHy  for  respondents, 

McKiNSTRY,  J.  This  action  was  commenced  by  Charles  Lux,  Henry 
Miller,  James  G.  Crocker,  and  others,  as  plaintiffs,  against  James  B. 
Haggin,  and  many  individuals  and  corporations,  as  defendants.  By 
dismissals  and  amendments.  Lux,  Miller,  and  Crocker  became  the  only 
plaintiffs,  and  the  Kern  Biver  Land  &  Canal  Company  the  sole  de- 
fendant. Since  the  amended  complaint  was  filed  the  suit  has  been 
prosecuted  to  obtain  a  decree  enjoining  the  defendant,  the  Kern  Biver 
Land  &  Canal  Company,  from  diverting  waters  of  Kern  river,  which, 
it  is  alleged,  had  flowed  down  a  water-course  known  as  "Buena  Yista 
Slough,"  through  lands  of  the  plaintiffs  described  in  the  complaint, 
and  which,  if  not  diverted,  would  have  continued  so  to  flow.  Plain- 
tiffs have  appealed  from  a  judgment  in  favor  of  the  defendant,  and 
from  an  order  denying  a  new  trial. 

Before  proceeding  to  decide  what  are  the  respective  rights  of  ripa- 
rian proprietors  and  appropriators  of  water,  or  to  inquire  into  certain 
alleged  errors  of  the  court  in  rejecting  evidence  offered  by  the  plain- 
tiffs at  the  trial  below,  we  propose  to  consider  points  made  by  re- 
spondent, which,  if  well  taken,  demanded  an  afSrmance  of  the  judg- 
ment, even  though  "the  common  law"  as  to  riparian  rights  now 
prevails,  or  formerly  prevailed,  in  this  state. 

1,  As  the  case  was  presented  in  the  court  below,  the  plaintiffs  were 
not  estopped  from  seeking  relief  by  injunction  by  reason  of  their  laches 
or  delay. 

As  a  conclusion  of  law  from  certain  facts  found  the  court  below 
declared  *'that  the  plaintiffs  have  been  guilty  of  such  laches  and  neg- 
lect as  disentitle  them  to  any  relief  in  this  action;"  and  it  is  insisted 
in  this  court,  by  counsel  for  respondent,  "that  plaintiffs  have  been 
guilty  of  such  laches  as  disentitles  them  to  any  relief  in  equity. " 
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First.  There  are  estoppels  in  paisy  as  where  a  defendant  is  in- 
duced to  act  by  the  declarations  or  conduct  of  a  plaintiff,  which  are  a 
defense  both  at  law  and  equity.  Here  we  cannot  discover  the  ele- 
ments of  such  an  estoppel.  The  defendant  has  acted  with  full  knowl- 
edge of  all  the  facts,  and,  as  must  be  presumed,  with  full  knowledge 
of  the  law  controlling  the  rights  of  the  parties.  To  constitute  the 
estoppel  the  party  claiming  the  benefit  of  it  must  be  destitute  of 
knowledge  of  his  own  legal  rights,  and  of  the  means  of  acquiring  such 
knowledge.  Boggs  v.  Merced  Min.  Co,,  14  Cal.  279;  Stockman  v. 
Riverside  L.  d  I.  Co.,  64  Cal.  67;  Morrill  v.  St.  Anthony  Falls  W. 
P.  Co,,  26  Minn.  229;  S.  C.  2  N.  W.  Eep.  842.  To  constitute  such 
an  estoppel  it  must  also  be  shown  that  the  person  sought  to  be  es- 
topped has  made  an  admission  or  done  an  act  with  the  intention  of 
influencing  the  conduct  of  another,  or  that  he  had  reason  to  believe 
would  influence  his  conduct,  inconsistent  with  the  evidence  he  pro- 
poses to  give,  or  the  title  he  proposes  to  set  up;  that  the  other  party 
has  acted  upon,  or  been  influenced  by,  such  act  or  declaration;  that 
the  party  so  influenced  will  be  prejudiced  by  allowing  the  truth  of  the 
admission  to  be  disproved.  Brown  v.  Bowen,  30  N.  Y.  619;  Pltanb 
V.  Cattnraugus  Co.  Miit.  Ins.  Co.,  18  N.  Y.  392.  In  the  case  before 
us  the  fact  relied  on  as  proving  the  estoppel  is  that  plaintiffs  had 
knowledge  of  the  expensive  canals  and  other  works  of  defendant  while 
they  were  in  progress,  and  did  not  object  to  them.  The  bare  fact 
that  ditches,  etc.,  were  constructed  with  the  knowledge  of  the  plain- 
tiffs, though  at  great  expense,  without  objection  by  plaintiffs,  is  not 
sufficient  to  constitute  [such]  an  estoppel.  Stockman  v.  Riverside  L. 
d  I.  Co.,  supra. 

Second.  Where  an  express  statute  of  limitations  applies  to  a  suit 
in  equity,  mere  delay  to  commence  the  suit  for  a  period  less  than 
that  of  the  statute  of  limitations  is  never  a  reason  for  dismissing  the 
proceeding.  And  when  the  defendant  relies  on  mere  delay  and  his 
own  adverse  use,  the  statutory  period  having  expired,  he  must  plead 
the  statute.  A  party  claiming  the  right  to  use  water  by  adverse  pos- 
session for  the  statutory  time  must  set  up  the  same  as  a  defense  in 
his  answer.  American  Co.  v.  Bradford,  27  Cal.  360.  Appellants  con- 
tend that  they  had  five  years  after  their  cause  of  action  accrued  within 
which  to  bring  this  action.  It  may  be  conceded,  however,  for  all  the 
purposes  of  this  case,  that  the  Code  of  Civil  Procedure  limited  them 
to  four  years.  It  has  been  repeatedly  decided  in  this  state  that  sec- 
tion 343  of  the  Code  of  Civil  Procedure  ("an  action  for  relief  not 
hereinbefore  provided  for  must  be  commenced  within  four  years  after 
the  causeof  action  shall  have  accrued'')  applies  as  well  to  suitsin  equity 
as  to  actions  at  law.  The  same  effects,  positive  and  negative,  follow 
from  section  343  as  from  other  sections  of  the  Code  prescribing  the 
periods  within  which  actions  may  and  must  be  commenced.  With  ref- 
erence to  other  limitations,  a  party  cannot  be  refused  a  hearing  if  he 
shall  bring  his  action  within  the  period  named;  and  as  to  suits  to  which 
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section  343  is  applicable,  mere  lapse  of  time,  less  than  four  years,  is 
not  ground  for  defense.  Throughout  the  Code  suits  in  equity  are 
called  "actions."  Sections  346  and  347  expressly  relate  to  certain 
suits  in  equity.  Section  307  declares  "there  is  but  one  form  of  civil 
action,"  etc.  That  section  does  not  abolish  the  distinction  recognized 
by  the  constitution  between  law  and  equity,  but  it  indicates  the  leg- 
islative intent  that  the  subsequent  provisions  of  the  code  should  be 
applicable  to  legal  and  equitable  proceedings.  The  word  "herein- 
before," in  section  343,  has  never  been  held  to  limit  its  operation  to 
actions  at  law,  but  it  has  often  been  held  to  the  contrary. 

Third.  It  is  said  that  when  a  court  of  equity  is  asked  to  exercise 
its  jurisdiction  by  means  of  injunction  it  will  decline  to  intervene 
when  there  has  been  lacheSy  although  the  statutory  period  of  limita- 
tion has  not  expired.  It  would  seem  that  the  discretion  of  a  court  of 
equity  in  dismissing  suits  for  unreasonable  delay  (in  view  of  the  facts 
appearing  in  each  particular  suit)  was  originally  exercised,  and  has 
generally  been  employed,  where  there  is  no  statute  of  limitations  di- 
rectly applicable,  or  where  the  statute  has  been  held  generally  applica- 
ble by  analogy y  courts  of  equity  reserving  the  power  to  recognize  excep- 
tions to  the  general  rule ;  and,  in  exercising  its  prudent  discretion  in 
the  last  class  of  cases,  the  court,  as  the  equities  demanded,  would  some- 
times dismiss  a  bill  before  the  corresponding  period  at  law  had  run, 
and  sometimes  entertain  a  cause  long  after  the  running  of  the  time 
prescribed  in  the  statute.  Thus,  the  power  to  entertain,  or  to  refuse 
to  entertain,  a  cause  was  said  to  be  exercised  "independent  of  any 
statute  of  limitations." 

Mr.  Wood,  in  his  work  on  Limitations,  remarks:  "It  is  generally 
held  by  our  courts  that,  except  in  the  single  case  of  concurrent  juris- 
diction, [where  the  statute,  like  a  statute  in  terms  relating  to  suits  in 
equity,  operates  ex  vigore  suo,]  courts  of  equity  may  act  by  analogy 
or  not,  as  the  ends  of  justice  and  the  strict  equity  of  the  case  may  re- 
quire." Section  59.  It  was  said  by  Lord  Camden:  "From  the  be- 
ginning there  has  always  been  a  limitation  to  suits  in  this  court. 
*  *  *  But  as  the  court  has  no  legislative  authority,  it  could  not 
properly  define  the  time  of  bar  by  a  positive  rule, — to  an  haur,  a  min- 
ute, or  a  year.  It  was  governed  by  circumstances."  Sir  Thomas 
Flummeb  spoke  thus  of  courtsof  equity :  "They  have  refused  relief  to 
stale  demands  even  when  no  statutory  limitation  existed,"  etc.  Chol^ 
mondeley  v.  Clinton,  2  Jac.  &  W.  141.  It  is  said  by  Mr.  Daniell: 
"When  there  is  no  positive  limitation  the.  question  whether  the  court 
will  interfere  or  not  depends  upon  whether,  from  the  facts  of  the 
case,  the  court  will  infer  acquiescence,  confirmation,  or  release."  1 
Ch.  Pr.  560,  561.  And  Judge  Story  says  that,  in  cases  where  equity 
adopts  the  statutory  rule  by  analogy,  it  will  often  treat  the  lapse  of  a 
less  period  as  a  presumptive  bar,  on  the  ground  of  discouraging  stale 
claims  or  gross  laches  or  unexplained  acquiescence.  Eq.  Jur.  1920. 
The  writer  on  Limitations  already  quoted  says  that  where  the  claim 
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is  purely  equitable,  and  there  is  no  express  statute  barring  it,  the 
rights  of  the  party  will  be  enforced  without  reference  to  any  statute. 
Wood.  Lim.  §  59. 

It  might  be  claimed  on  principle  that,  inasmuch  as  the  conduct  of 
equity  with  respect  to  laches,  etc.,  and  the  statute  of  limitations,  are 
both  based  on  public  policy^  designed  to  discourage  stale  demands, 
and  to  protect  against  possible  loss  of  evidence,  when  the  legislature 
— the  peculiar  exponent  of  the  policy  of  the  state — has  spoken,  (by 
adopting  a  positive  rule  of  limitation  expressly  to  suits  in  equity,  in 
which  lapse  of  time  alone  is  the  controlling  condition,)  the  limitations 
applied  by  equity  to  cases  not  previously  within  the  statute  should 
be  regarded  as  no  longer  existing  or  enforceable.  It  must  be  con- 
ceded, however,  that  the  weight  of  authority  is  to  the  eflFect  that, 
where  the  statute  of  limitations  is  directly  applicable  to  a  suit  in 
equity,  a  court  of  chancery  may  properly  refuse  to  grant  relief  by  in- 
junction when  the  plaintiff  has  assented  to  the  acts  complained  of 
and  their  consequences;  and  that  such  assent  may,  in  proper  cases, 
be  inferred  from  the  plaintiff's  acquiescence  with  full  knowledge  of 
all  the  facts.  Further,  the  acquiescence,  proving  assent,  may  bar  relief 
in  equity,  although  it  may  not  be  accompanied  by  all  the  circum- 
stances which  would  make  it  an  estoppel  at  law. 

Each  of  the  words  "delay,"  "laches,"  and  "acquiescence"  has  its 
appropriate  meaning.  "Laches"  would  strictly  seem  to  ixni^Xy  neglect 
to  do  that  which  ought  to  have  been  done;  "acquiescence,"  a  resting 
satisfied  with  or  submission  to  an  existing  state  of  things.  "Laches" 
(at  least  with  other  facts)  may  be  evidence  of  "acquiescence,"  and 
"acquiescence"  may  be  evidence  of  consent.  In  the  decisions  of  the 
reported  cases,  however,  "laches"  has  sometimes  been  employed  as 
the  equivalent  of  mere  delay,  and  sometimes  "laches"  or  "gross 
laches"  as  the  equivalent  of  "acquiescence."  It  is  therefore  important 
to  consider  the  context  in  connection  with  which  either  of  these  ex- 
pressions has  been  used  by  a  judge  in  order  to  ascertain  in  what 
sense  it  is  employed. 

Speaking  of  the  distinction  between  "laches"  and  "acquiescence," 
Wood  remarks : 

"While  the  words  'laches'  and  « acquiescence'  are  often  used  as  similar  in 
meaning,  the  distinction  in  their  import  is  both  great  and  important  « Laches' 
import  a  merely  passive,  while  'acquiescence'  implies  active,  assent;  and 
while,  when  there  is  no  statutory  limitation  applicable  to  the  case,  courts  of 
equity  would  discourage  •  ladies,'  and  refuse  relief  after  great  and  unex- 
plained delay,  yet,  when  there  is  such  a  statutory  limitation,  they  will  not 
anticipate  it,  as  they  may  when  *  acquiescence '  has  existed,  •  Ladies,*  in  fact, 
amount  only  to  that  inferior  species  of  *  acquiescence '  described  in  the  fol- 
lowing terms  by  Lord  Kindersley  in  Rochdale  Canal  Co.  v.  King,  2  Sim. 
(N.  S.)  89:  *Mere  "acquiescence"  (if  by  "acquiescence"  is  to  be  understood 
only  abstaining  from  legal  proceedings)  is  unimportant.  Where  one  party 
invades  the  right  of  another,  that  other  does  not,  in  general,  deprive  himself 
of  the  right  of  seeking  redress  merely  because  he  remains  passive,  unless,  in- 
deed, he  continues  inactive  so  long  as  to  bryig  the  case  witliin  the  purview  of 
the  statute  of  limitations.'"     Lim.  §  62. 
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In  cases  of  concurrent  jurisdiction,  or  where  the  statute  is  express, 
equity  will  sometimes  refuse  relief  before  the  statute  has  run.  "But," 
says  the  same  writer,  **thi8  is  only  in  rare  and  exceptional  cases,  where 
the  party  can  be  said  to  have  acquiesced  in  the  wrong  of  which  he 
complains,"  (section  59;)  and  the  same  is  said  in  effect  in  Reed  v. 
West,  47  Tex.  240. 

It  may  fairly  be  deduced  from  the  authorities  we  have  consulted 
that  the  acquiescence  which  will  bar  a  complainant  from  the  exer- 
cise in  his  favor  of  the  discretionary  jurisdiction  by  injunction  must 
be  such  as  proves  his  assent  to  the  acts  of  the  defendant,  and  to  the 
injuries  to  himself  which  have  flowed,  or  can  reasonably  be  antici- 
pated to  flow,  from  those  acts.  If  a  degree  of  acquiescence  less  than 
establishes  such  assent  has  been  regarded  in  any  decision,  it  will  be 
seen  that  it  has  been  treated  merely  as  tending  to  provQ  some  other 
fact  which  rendered  it  inequitable  to  grant  a  preventive  order.  We 
have  tried  to  look  at  all  the  vast  number  of  books  referred  to  by  coun- 
sel, and  have  not  found  any  asserted  doctrine  which  directly  conflicts 
with  what  has  just  been  said. 

The  granting  or  refusing  a  decree  of  specific  performance  of  con- 
tracts for  the  purchase  of  lands,  when  there  has  been  more  or  less 
delay,  depends  on  principles  somewhat  different.  Green  v.  Covil" 
laud,  10  Cal.  317;  Delavan  v.  Duncan,  49  N.  Y.  485.  When  the 
purchaser  has  not  complied  with  his  contract  he  must  show  why.  He 
must  account  for  his  failure  in  a  reasonable  manner, — must  make 
out  a  clear  case,  and  show  that  the  relief  he  asks  is  equitable.  He 
comes  into  court  with  an  admission  that  he  has  not  done  all  he 
agreed  to  do.  Finch  v.  Parker ,  49  N.  Y.  1,  See,  also,  Kirby  v.  Ja- 
cobs, 13  B.  Mon.  435 ;  Weber  v.  Marshall,  19  Cal.  447.  Nor  will 
equity  decree  specific  performance  of  a  contract  when  its  terms  and 
conditions  are  uncertain  or  indefinite.  Harnett  v.  Yeilding,  2  Schoales 
&  L.  552. 

In  Person  v.  Sanger,  Davies,  264,  Ware,  D.  J.,  held  that  the  plain- 
tiff was  too  late  in  seeking  damages  in  equity  for  an  alleged  fraud 
in  the  sale  of  land.  Some  of  the  cases  cited  relate  to  applications 
for  a  "preliminary"  injunction,  where,  the  equities  being  doubtful,, 
the  preliminary  order  was  denied.  Society  v.  Holsman,  5  N.  J.  Eq.  126 ; 
Attorney  General  v.  Sheffield  G.  C.  Co.,  3  De  Gex,  M.  &  G.  304.  In  the 
last  case  Sir  Knight  Bruce  observed:  "What  is  now  done  is  not  to 
be  considered  as  deciding  what  will  be  done  at  the  hearing  of  this 
cause,  when  possibly  an  injunction  may  be  granted."  And  the  lord 
chancellor,  Cranworth,  added  he  was  not  prepared  to  say  it  would  be 
discreet  for  the  court  to  interfere  "interlocutorily"  before  the  fact 
had  been  established,  one  way  or  the  other,  by  a  trial.  Afterwards, 
when  the  application  came  before  the  chancellor,  he  denied  it  on  the 
ground  that  the  plaintiff  would  be  subjected  to  no  serious  injury  by 
reason  of  the  temporary  obstruction  of  a  street  by  a  gas  company. 
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And  80  in  Great  Western  Ry.  Co.  v.  Oxford,  W.  d  fV.  Ry.  Co.,  3  De 
Gex,  M.  &  G.  341,  Sir  Knight  Bruce  commences  by  saying :  "It  is  not 
now  to  be  determined  what  order  or  decree  it  will  be  proper  to  make 
if  these  oases  shall  be  before  the  court  for  hearing.  We  are  now 
dealing  with  interlocutory  motions  only." 

A  learned  writer  on  injunctions  says:  "While  delay  may  not 
amount  to  acquiescence  in  the  wrong  for  which  complainant  seeks  re- 
dress, it  may  yet  suffice  to  prevent  his  obtaining  relief  by  injunction." 
High,  §  7.  In  support  of  this  view  he  refers  to  Attorney  General  v. 
Sheffield  G.  C.  Co,,  supra,  and  to  Dulin  v.  Caldwell,  28  Ga.  117.  But 
the  Georgia  case  was  an  attempt  to  enjoin  referees  from  making  an 
award  on  the  ground  that  the  plaintiff  (plaintiff  also  in  the  cause  re- 
ferred) had  been  defrauded  by  reason  of  the  fact  that  the  adverse 
party,  in  the  cause  before  the  referees,  had  not  fully  answered.  The 
chancellor  said  the  plaintiff  ought  to  have  made  himself  acquainted 
with  the  contents  of  the  answers,  and  ought  to  have  excepted  to  them 
if  insufficient.     He  had  had  his  day  in  court. 

Wood  V.  Sutclife,  2  Sim.  (N.  S.)  163,  was  a  suit  by  a  manufacturer 
to  enjoin  the  owner  of  dyeing  works  above  from  fouling  the  water. 
The  plaintiff  had  stood  by  for  nearly  five  years  while  the  defendant 
was  constructing  and  using  his  works.  Before  defendant  commenced 
to  turn  his  dye-stuffs  into  the  stream  the  sewage  of  a  dense  popula- 
tion had  rendered  the  water  unfit  for  plaintiff's  purposes,  who  had 
in  fact  ceased  to  use  it.  The  fouling  of  the  water  was  an  incident  to 
the  occupation  of  the  large  population,  of  which  (said  the  chancellor) 
the  plaintiff  could  not  complain.  He  therefore  suffered  no  injury 
from  the  acts  of  the  defendant,  and  by  his  long  acquiescence  had  as- 
sented to  them. 

One  cannot  read  the  case  of  Wicks  v.  Hunt,  Johns.  372,  without 
perceiving  that  it  did  not  turn  on  mere  delay  or  imperfect  acquies- 
cence. The  complainant  had  a  complete  remedy  at  law,  and  the 
court  said  the  English  chancery  interfered,  notwithstanding  the  ex- 
istence of  a  plain  legal  remedy,  only  "by  granting  an  injunction  to 
prevent  irreparable  damage  before  a  trial,  or  on  a  bill  of  peace  after 
one  or  more  trials  at  law."  Then  there  were  grave  doubts  whether 
the  plaintiff  had  suffered  any  injury;  and  Wood,  V.  C,  said :  "Under 
these  circumstances  it  is  impossiple  to  interfere  until  the  right  has 
been  tried,  whatever  the  mode  of  trying  it  may  be."  And  the  judge 
said:  "If  there  was  no  injury  (as  was  contended)  from  such  floods 
as  occurred  during  the  two  and  a  half  years  of  the  plaintiff's  delay, 
a  serious  question  might  arise  on  the  merits  how  far  the  possibility 
of  an  injury  once  in  twenty  or  thirty  years  would  justify  the  court  in 
interfering  with  defendant's  works." 

Equitable  relief  in  many  cases  depends  upon  the  discretion  of  the 
chancellor,  and  it  is  true,  as  said  by  Bispham,  that  the  Inches  of  the 
complainant  is  often  "one  of  the  most  important  elements"  which  is 
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taken  into  consideration.  But  laches,  in  the  sense  of  delay  only,  is  not 
important,  except  as  it  constitutes,  with  other  circumstances,  evidence 
of  acquiescence. 

Meredith  v.  Sayre,  32  N.  J.  Eq.  557,  was  not  decided  upon  mere 
delay  or  laches,  in  the  sense  of  delay.  The  complainants  waited  for 
a  year  after  a  tramway  was  completed  on  a  street  in  front  of  their 
lots,  and  this  fact  was,  in  view  of  the  circumstances,  treated  as  evi- 
dence of  acquiescence.  The  court  said :  "The  property  is  in  an  unim- 
proved part  of  the  city.  No  inconvenience  of  any  account  is  inflicted 
on  the  plaintiffs  by  the  obstruction,"  etc. 

In  the  two  cases  last  cited,  as  in  Wood  v.  Sutcliffe,  supra,  and  other 
cases,  it  will  appear,  on  examination,  that  the  fact  that  the  plaintiff 
had  suffered,  and  would  probably  suffer,,  but  slight  injury,  as  com- 
pared with  that  to  which  the  defendant  would  be  subjected  if  the  in- 
junction was  granted,  (or  the  fact  that  it  remained  doubtful  whether 
the  plaintiff  would  suffer  injury  of  any  account,)  was  considered,  with 
the  delay,  in  reaching  the  conclusion  that  acquiescence  was  proved. 
It  is  perhaps  more  probable  that  one  will  assent  to  a  slight  or  tempo- 
rary, than  to  a  grave,  serious,  and  permanent  injury. 
•  In  Chesapeake  dt  0.  li.  Co.  v.  Bohbett,  5  W.  Va.  138,  a  bill  to  enjoin 
a  diversion  of  waters  was  held  to  be  insufficient,  because  it  neither  al- 
leged the  insolvency  of  the  defendant,  nor  set  forth  facts  showing  that 
a  judgment  for  damages  would  not  be  ample  redress;  and  in  Hough 
V.  BoyLestown,  .4  Brewst.  333,  it  is  said  that  injunction  will  not  issue 
"if  the  injury  be  doubtful,  eventful,  or  contingent." 

Vamey  v.  Pope,  60  Me.  192,  decides  that  injunction  to  restrain  a 
nuisance  cannot  be  resorted  to  unless  the  right  of  the  complainant  has 
been  settled  at  law,  or  long  enjoyed,  or  the  defendant's  acts  will  re- 
sult in  irreparable  injury;  Hieskell  v.  Gross,  7  Phila.  317,  that 
equity  will  not  relieve  by  injunction,  where  the  right  is  disputed, 
until  a  trial  at  law,  unless  the  injury  is  irreparable,  and  the  neces- 
sity urgent,  and  there  is  no  adequate  remedy  at  law. 

Creighton  v.  Evans,  63  Cal.  55,  was  an  action  at  law  to  recover 
damages  for  a  diversion.     The  plaintiff  was  a  riparian  proprietor, 
and,  as  the  defendant  was  not,  the  court  held  that,  in  the  absence  of 
proof  of  damages,  the  plaintiff  was  entitled  to  a  verdict  for  nominal . 
damages. 

In  Basey  v.  Gallagher,  20  Wall.  670,  no  question  was  involved  as 
to  delay,  laches,  or  acquiescence ;  nor  was  there  such  a  question  in 
Atchison  v.  Peterson,  Id.  507,  which  was  an  issue  as  between  appro- 
priators  on  the  public  lands.  The  supreme  court  of  the  United 
States  there  said : 

"Whether  a  court  of  equity  will  interfere  by  injunction  will  depend  upon 
the  extent  and  character  of  the  injury  alleged,  whether  it  is  irremediable  in 
its  nature,  whether  an  action  at  law  will  afford  adequate  remedy,  whether 
the  parties  are  able  to  respond  for  the  damages  resulting  from  the  injury, 
and  other  considerations  which  ordinarily  govern  a  court  of  equity  in  the  ex- 
ercise ot  its  preventive  process  of  injunction." 
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Spragiie  v.  Steere,  1  E.  L  247,  holds  that  acquiescence  may  be  a 
bar  to  the  court's  interference  by  injanction.  The  cases  therein  con- 
sidered are  to  the  same  effect. 

The  order  was  refused  in  Bridson  v.  Benecke,  12  Beav.  1,  because 
the  complainant  had  not  proceeded  with  due  celerity  to  establish  his 
right  at  law. 

In  Slade  v.  Sullivan,  17  Cal.  105,  the  supreme  court  refused  to  re- 
verse the  decree  of  the  district  court  dismissing  a  bill  to  enjoin  miners 
from  working  a  ravine  a  short  distance  in  front  of  the  plaintiff's  im- 
provements on  the  public  lands,  holding  that  some  of  the  damage 
anticipated  by  the  plaintiff  was  very  slight,  and  the  rest  "a  mere  mat- 
ter of  speculation." 

Cotching  v.  Basset,  32  Law  J.  Ch.  286,  was  an  extinguishment  of 
an  easement  by  assent. 

In  Birmingham  C.  Co.  v.  Lloyd,  18  Ves.  615,  the  plaintiffs  sought 
to  restrain  the  defendants  from  draining  water  from  their  own  coal 
mine.  The  legal  rights  of  the  respective  parties  were  disputed.  Lord 
Eldon  refused  an  interlocutory  order  for  an  injunction  until  the  plain- 
tiffs' right  to  damages  had  been  established  at  law. 

In  Parrott  v.  Palmer,  3  Mylne  &  K.  632,  chancery  refused  to  en- 
join, in  the  face  of  long-continued  acquiescence  in  the  act  of  defend- 
ants and  its  consequent  injuries,  but  turned  the  complainant  over  to 
his  action  at  law. 

Maxwell  v.  Hogg  and  Hogg  v.  Maxwell  were  cross-applications  for 
an  injunction  order  by  rival  promoters  or  publishers  of  magazines, 
both  to  be  called  the  "Belgravia."  Each  was  refused  the  order  un- 
der circumstances  which  justified  the  action  of  the  court.  2  Ch.  App, 
319. 

It  appeared  in  Bassett  v.  Salisbury  Manuf'g  Co.,  47  N.  H.  426, 
that  while  the  injury  done  to  a  small  portion  of  the  plaintiff's  land 
(caused  by  increasing  the  height  of  defendants'  dam)  was  trifling, 
the  defendants  had  expended  $850,000  in  enlarging  their  works  so 
that  the  additional  water-power  could  be  put  in  requisition.  Under 
these  circumstances  it  was  held  that  the  fact  that  the  plaintiff  stood 
by  for  seven  or  eight  years  without  objection  was  sufficient  evidence 
of  acquiescence  to  prevent  an  intervention  by  injunction. 

Grey  v.  Ohio  Jc  P.  R.  Co.,  1  Grant,  Cas.  412,  was  a  bill  to  restrain 
the  defendant  from  using  its  railroad  across  the  common  in  Allegheny 
City.     Lewis,  J.,  said: 

*'The  property  taken  is  hardly  of  any  appreciable  value;  the  right  of  com- 
plainant is  at  least  doubtful.  His  acquiescence  until  the  road  was  completed 
renders  it  impossible  to  grant  the  relief  applied  for  without  doing  irreparable 
injury  to  the  defendant,  while  no  beneiit  would  be  conferred  on  the  complain- 
ant which  he  could  not  obtain  by  an  action  at  law." 

Two  of  the  judges  dissented,  and  the  injunction  was  refused  "on 
an  equal  division." 

In  Dann  v.  Spurrier,  7  Ves.  Jr.  235,  Lord  Eldon  remarked : 
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"I  fully  subscribe  to  the  doctrine  that  this  court  will  not  permit  a  man 
knowingly,  though  but  passively,  to  encourage  another  to  lay  out  money 
tinder  an  erroneous  opinion  of  title;  and  the  circumstance  of  looking  on  is 
in  many  cases  as  strong  as  terms  of  encouragement.  Still  it  must  be  put 
upon  the  party  to  prove  that  case  by  strong  and  cogent  evidence,  leaving  no 
reasonable  doubt  that  he  acted  upon  that  sort  of  encouragement." 

Mr.  Wait  observeB  (6  Act.  &  Def.  281)  that  while  a  court  of  equity 
will  restrain  a  party  in  the  use  of  water  in  a  manner  injurious  to  an- 
other, yet  the  court  will  not  exercise  the  summary  authority  "where 
the  right  is  doubtful,  or  the  facts  are  not  definitely  ascertained.*' 
This  need  not  be  disputed.  He  adds :  "A  complainant  who  asks  the 
court  to  restrain  by  injunction  must  make  a  strong  prima  facie  case 
in  support  of  the  title  he  asserts,  and  show  that  he  has  been  guilty 
of  no  delay  in  applying  for  the  interposition  of  the  court."  In  sup- 
port of  the  whole  of  this  statement  he  cites  Bliss  v.  Kennedy,  43  III. 
67;  Burnham  v.  Kempton,  44  N.  H.  78;  Shields  v.  Arndt,  3  N.  J. 
Eq.  234.  In  Bliss  v.  Kennedy,  however,  the  court,  after  saying  that, 
by  the  law  of  Illinois,  the  right  of  a  riparian  proprietor  must  ordi- 
narily be  established  at  law  before  equity  will  interfere  by  injunction, 
holds  that  equity  will  restrain  until  a  decision  at  law,  only  where  the 
plaintiff  has  not  been  guilty  of  improper  delay  in  bringing  his  action; 
and  the  court  observes:  "We  do  not  think  such  a  case  has  been 
made  out  by  the  complainants.  They  do  not  allege  in  their  bill  that 
they  have  commenced,  or  are  about  to  commence,  legal  proceedings  to 
establish  their  right,  but  call  upon  a  court  of  chancery  to  establish  it 
in  the  first  instance."  The  case  in  44  N.  H.  only  holds  that  equity 
will  not  take  jurisdiction  when  the  parties  have  a  plain  and  perfect 
remedy  at  law,  and  have  neglected  to  seek  it;  and  the  case  in  Green, 
that  where  the  right  is  doubtful  it  should  usually  first  be  established 
at  law.  Mr.  Wait  also  says  that  equity  will  refuse  to  interfere  "when 
the  damage  is  not  serious,"  or  when  it  appears  that  the  renewal  of 
the  water-course  will  still  leave  it  impossible  for  the  party  claiming  it 
to  derive  any  benefit  from  it.  "But,"  he  adds,  "if  the  injuries  by  di- 
version are  continuous,  or  the  right  to  continue  them  is  set  up  and  per- 
sisted in  by  the  defendant,  a  court  of  equity,  if  the  facts  be  properly 
established,  will  interfere  by  injunction  eflFectually  to  protect  the  com- 
plainants; and,  if  the  diversion  of  water  complained  of  is  a  violation 
of  the  plaintiff's  right,  and  may  permanently  injure  that  right,  and 
become  by  lapse  of  time  the  foundation  of  an  adverse  right  in  the  de- 
fendant, there  is  no  more  Jit  case  for  the  interposition  of  ^  court  of 
equity,  by  way  of  injunction,  to  restrain  the  defendant  from  such  in- 
jurious  act."     6  Act.  &  Def.  282. 

In  Nosser  v.  Seeley,  10  Neb.  460,  S.  C.  6  N.  W.  Eep.  755,  the 
plaintiff  "solicited  employment"  in  the  work  he  afterwards  sought  to 
enjoin.     This  was  strong  evidence  of  assent. 

The  supreme  court  of  Michigan  said :  "Except  in  very  clear  cases 
it  is  better  to  leave  the  parties  to  their  legal  remedy  iathe  recovery 
of  damages."     Hoxsie  v.  Hoxsie,  38  Mich.  77. 
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Parke  v.  Kilham,  8  Cal.  77,  was  an  action  at  law  to  recover  certain 
water  and  damages,  tried  by  a  jury,  who  rendered  a  general  verdict. 
The  court  held  that  an  instruction  in  the  following  terms  was  "sub- 
stantially correct:" 

"That  if  those  from  and  through  whom  the  plaintiffs  claim  had  the  prior 
right  to  the  waters,  and  they  stood  by  and  saw  those  from  whom  the  defend- 
ant derives  his  title  to  the  ditch,  and  the  right  to  the  waters  of  the  creek, 
appropriate  the  water  of  tlie  creek,  at  great  expenditure  of  money  and  labor, 
under  the  mistaken  idea  that  the  defendant's  vendors  were  obtaining  the  firat 
appropriation  and  did  not  inform  them  of  the  mistake,  they,  (plaintiffs^  vend- 
ors,) and  the  plaintiffs  who  claim  under  them,  are  estopped  from  setting  up 
their  prior  right  at  this  time." 

In  the  light  of  the  subsequent  decisions  it  can  scarcely  be  claimed 
that  the  facts  recited  in  the  instruction  constituted  an  equitable  es- 
toppel which  could  be  relied  on  as  a  defense  at  law.  It  may  be  that 
the  defendant  had  the  better  right.  In  fact,  the  defendant's  grantors 
seem  to  have  appropriated  the  water  before  the  plaintiffs'  grantors 
even  "located"  the  mining  claim.  It  does  not  appear  that  the  plain- 
tiffs' predecessors  ever  took  actual  possession  of  the  mining  claim ; 
and  even  if  the  "location"  of  the  claim  preceded  the  defendant's  ap- 
propriation, it  does  not  appear  that  the  manner  of  the  location  was 
such  as  that  defendant's  grantors  were  bound  to  take  notice  of  it. 
But,  whatever  the  facts,  we  cannot  assent  to  the  proposition,  appar- 
ently recognized  by  the  court,  that  the  mere  silence  of  plaintiff's 
grantors,  disconnected  from  other  circumstances  in  evidence,  created 
an  estoppel  at  law. 

In  Edwards  v.  Allouez  M,  Co.,  38  Mich.  46,  the  court  said:  "The 
writ  is  not  ex  debito  justitice  tor  any  injury  threatened  or  done,  but  the 
granting  of  it  must  always  rest  in  sound  discretion,  governed  by  the , 
nature  of  the  case;**  and,  as  the  injury  threatened  to  the  plaintiff  was 
small,  for  which  damages  at  law  would  be  full  compensation,  th^  in- 
junction was  refused. 

Trapliagen  v.  Mayor,  etc.,  29  N.  J.  Eq.  208,  was  a  case  where  the 
city  authorities  had  already  opened  a  street.  The  plaintiffs  had  per- 
mitted the  authorities  to  oust  them,  (without  seeking  to  recover  the 
possession  at  law,)  and  to  expend  a  large  amount  of  public  funds. 
The  vice-chancellor  said  the  complainants  "had  encouraged  or  sanc- 
tioned" the  action  of  the  public  authorities,  and  "by  laches,  if  not  ac- 
quiescence," had  lost  the  right  to  have  the  use  of  the  street  forbid- 
den. 

Demar^st  v.  Hardham,  34  N.  J.  Eq.  469,  was  a  bill  to  enjoin  the 
use  of  a  steam-engine  by  a  book-binder  in  an  adjoining  building. 
The  vice-chancellor  refused  a  general  injunction,  but  enjoined  the 
defendant  from  operating  his  engine  so  as  to  produce  a  vibration  in 
plaintiff's  building,  etc.  He  said  an  injunction  to  restrain  a  lawful 
business  should  never  be  granted,  except  a  plaintiff  shows  an  inva- 
sion of  a  clear  legal  right  which  cannot  adequately  be  redressed  by 
damages;  but  remarked:    "Equity  takes  cognizance  of  a  nuisance 
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whioh  is  permanent  in  its  character,  or  which  produces  a  constantly 
recurring  grievance,  more  readily  than  any  other." 

The  supreme  court  of  the  United  States  has  said  that  a  bill  for  a 
private  nuisance  should  show  that  the  plaintiff  is  without  adequate 
legal  remedy;  but  that  equity  will  interfere  by  injunction  where  the 
injury  is  irreparable,  or  from  its  continuance  must  occasion  a  con- 
stantly recurring  grievance;  and  to  justify  an  injunction  until  a  trial 
at  law  can  be  had,  no  improper  delay  in  resorting  to  a  court  of  law 
must  be  shown ;  three  years  or  more  of  delay  precluding  a  party  from 
relief  in  equity  until  he  has  vindicated  his  right  at  law,  Parker  v. 
Woollen  Co.,  2  Black,  545. 

Brown  v.  Carolina  Cent.  Ry.  Co.:  The  injury  to  plaintiff  was  tri- 
fling, and  susceptible  of  adequate  compensation  in  damages.  83  N. 
C.  128. 

Fuller  V.  Inhabitants:  A  case  of  acquiescence.  The  application 
was  to  restrain  the  appropriation  of  money  alleged  to  have  been  col- 
lected by  a  town  under  an  illegal  tax  levy.     1  Allen,  166. 

Del  Monte,  etc.,  Co.  v.  Po7id  M.  Co.:  An  appeal  from  an  order  re- 
fusing to  dissolve  a  preliminary  injunction.     23  Cal.  84. 

Royal  Bank  v.  Grand  Junction  R.  dt  D.  Co.:  The  facts  are  very 
complicated.  While  the  terms  "laches*'  and  "unreasonable  delay'* 
are  employed  with  reference  to  the  conduct  of  the  plaintiff,  the  case 
shows  that  these  expressions  are  used  to  denote  an  acquiescence  or 
assent,  which  the  plaintiff  afterwards  sought  to  withdraw.  125  Mass. 
490- 

Brown  v.  County  of  Buena  Vista:  A  bill  by  the  county  to  enjoin  the 
collection  of  a  judgment  against  it.  The  supervisors  of  the  county 
made  two  several  tax  levies  for  the  payment  of  the  judgment  after  they 
were  expressly  notified  of  its  existence,  and  for  what  it  was  recovered. 
95  U.  8.  157. 

Godden  v.  Kimmell:  Clifford,  J.,  said:  "Where  there  has  been 
gross  laches,  and  an  unexplained  acquiescence  in  the  operation  of  an 
adverse  right,  courts  of  equity  frequently  treat  the  lapse  of  time,  even 
for  a  shorter  period  than  that  specified  in  the^statute  of  limitations, 
as  a  presumptive  bar  to  the  claim."     99  U.  S.  201. 

Blanchard  v.  Doeriug:  Clear  case  of  acquiesTjence,  23  Wis.  208, 
204. 

Sheldon  v.  Rockwell:  "The  plaintiff,  by  his  silence  and  acquies- 
cence, [for  more  than  19  years,  during  most  of  which  time  the  acts 
done  by  defendants  were  protected  and  fostered  by  express  statute,] 
has  invited  and  encouraged  the  defendants  to  expend  their  money/' 
etc.     9  Wis.  161. 

Angell  says:  "No  single  proprietor,  without  consent,  has  the  right 
to  use  the  flow  of  the  water  in  such  manner  as  will  be  to  the  preju- 
dice of  ^ny  other."     Water-courses,  §  340. 

In  Cobb  V.  Smith,  16  Wis.  696,  the  court  holds  that  an  acquiescence 
by  the  plaintiffs  of  several  years  in  the  flowing  of  their  lands  was 
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8uoh  evidence  of  assent  as  would  authorize  the  refusal  of  an  injunc- 
tion. "If  the  plaintiffs  have  suffered  damage,  they  have  their  com- 
mon-law remedy." 

"When  a  person  acquiesces,  *  *  *  a  court  of  equity  will  not 
interfere  by  injunction,  but  his  remedy  at  law  remains."  Wood,  Nuis. 
§  360. 

Estcourt  V.  Estcourt:  Bill  to  enjoin  the  use  of  a  trade-mark.  The 
"hop  essence"  was  an  article  used  by  brewers  only.  The  plaintiff 
waited  seven  months  after  advertisement  of  defendant  asserting  its 
rights,  and  then  brought  suit.  He  was  unable  to  show  that  a  single 
brewer  had  been  misled, — a  circumstance  on  which  Lord  Cairns  lays 
some  stress.  But  there  was  a  conclusive  reason  why  equity  should 
not  interfere.  The  "hop  essence"  was  introduced,  recommended,  and 
sold  to  enable  brewers  to  supply  to  the  public  a  liquid  which  they 
might  represent  as  being  made  of  pure  hops,  when  it  was  not  in  fact 
so  made.  The  chancellor  said :  "It  is  not  the  province  of  the  court 
to  protect  speculations  of  this  kind."     L.  R.  10  Ch.  App.  276. 

Wendell  v.  Van  Rensselaer:  A  case  of  complete  estoppel.  1  Johns. 
Ch.  344. 

In  Ware  v.  Regent's  C.  Co.  3  De  Gex  &  J.  230,  the  plaintiff's  lands 
had  been  temporarily  flooded,  but  there  was  no  threatened  future  in- 
jury. The  weight  which  may  possibly  be  given  to  mere  delay  is  sug- 
gested by  the  remark  of  the  chancellor,  who  said  that  although  the 
delay  did  not  amount  to  absolute  proof  of  acquiescence,  yet  "it  was 
calculated  to  throw  considerable  doubt  upon  the  reality  of  the  plain* 
tiff*s  injury,'* 

Goodin  v.  Cincinnati  dt  W.  C.  Co.:  Held,  in  effect,  that  one  who 
permits  "a  public  railroad  to  be  constructed  over  his  land"  cannot, 
after  large  expenditures  made  on  the  faith  of  his  apparent  acquies- 
cence, enjoin  its  use.  There  remains  onlv  the  right  of  compensation. 
18  Ohio  St.  169. 

Wiggin  v.  Mayor,  etc.:  An  attempt  to  enjoin  the  collection  of  a 
local  assessment  for  improving  a  street  in  New  York  city.  Held, 
after  the  report  of  the  commissioners  of  assessment  was  approved  by 
the  supreme  court,  (in  accordance  with  the  statute,)  equity  would  not 
interfere  to  correct  their  estimates.  Further,  if  the  proceedings  of 
the  common  council  were  void,  a  sale  of  the  complainant's  property 
would  not  cast  a  cloud  on  his  title.     9  Paige,  24. 

The  master  of  the  rolls  said  that  acquiescence  in  the  erection  of 
noxious  works,  while  they  produce  little  injury,  does  not  warrant  the 
subsequent  enlargement  of  them  td  an  extent  productive  of  great  dam- 
age.    Bankart  v.  Houghton,  27  Beav.  425. 

Mr.  Spence  writes :  "The  court  of  chancery  will  therefore,  in  many 
cases,  refuse  to  give  its  aid  in  favor  of  an  equitable  claim,  though  a 
less  period  than  the  corresponding  statutory  period  shall  have  elapsed, 
if  the  length  of  time  and  circumstances  of  the  case  shall  require  the 
application  of  that  principle."     £q.  Jur.  61. 
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In  re  Lord:  "For  the  peace  of  society,  equity  will  refuse  to  inter- 
fere when  there  has  been  gross  neglect  in  prosecuting  rights,  or  long 
and  unreasonable  acquiescence  in  the  assertion  of  adverse  rights." 
78  N.  Y.  112. 

Gaunt  V.  Fynney:  The  court  refused  injunction  when  a  trifling, 
though  continuous,  trespass  had  been  submitted  to  for  six  years,  but 
left  the  plaintiffs  to  their  rights  at  law.     8  Ch.  App.  14. 

FuUwood  V.  FuUwood:  The  chancellor  said :  "Mere  lapse  of  time, 
unaccompanied  by  anything  else,  has  just  as  much  effect,  and  no 
more)  in  barring  an  injunction,  as  it  has  in  barring  an  action  for  de* 
ceit."  "In  saying  this  I  do  not  shut  my  eyes  to  the  possible  exist- 
ence of  a  purely  equitable  defense,  such  as  acquiescence,"  etc.  9 
Ch.  Div.  176. 

In  Burden  v.  Stein,  27  Ala.  104,  it  was  held :  (1)  A  riparian  pro- 
prietor may  enjoin  in  equity  without  first  establishing  his  right  at 
law;  (2)  that  while  in  cases  where  the  plaintiff's  right  is  not  clear 
until  established  at  law  equity  will  refuse  to  enjoin  if  it  is  shown  that 
he  has  been  guilty  of  improper  delay,  the  principle  has  no  applica- 
tion where  his  right  is  clear,  and  of  such  a  character  as  entitles  him 
to  ask  for  the  interference  of  equity  without  resorting  to  law  in  the 
first  instance. 

Thomas  v.  Woodman:  The  only  injury  complained  of  by  plaintiff 
was  an  offensive  odor  arising  from  the  decay  of  grass  accumulating 
in  the  bed  of  a  stream  near  his  premises.  The  plaintiff  knew  the 
"full  consequences"  for  two  years  before  applying  for  relief.  23  Kan. 
217. 

In  Coming  v.  Troy  7.  c&  N.  Factory^  40  N.  Y.  191,  the  court  of  ap- 
peals was  divided.  The  judges  agreed,  however,  that  equity  will  ini 
terfere,  by  mandatory  injunction,  to  compel  the  restoration  of  run- 
ning water  to  its  natural  channel ;  and  that,  since  the  Code,  it  is  not 
necessary  that  plaintiff's  right  should  be  first  established  at  law.  A 
minority  of  the  judges  thought  the  circumstances,  in  view  of  the  great 
loss  and  injury  to  the  defendant,  the  slight  advantage  to  be  gained 
to  the  plaintiff  by  a  restoration  of  the  water,  the  assent  of  plaintiff's 
grantor  to  the  building  of  permanent  and  expensive  works  during  the 
lease,  and  the  delay  of  the  plaintiff  after  the  expiration  of  the  lease, 
rendered  the  issuing  of  an  injunction  improper.  The  majority  held 
these  conditions  did  not  deprive  the  plaintiff  of  his  right  to  equable 
relief. 

In  Coming  v.  Troy  I.  d  N.  Factory,  39  Barb.  312,  the  court  said: 
**In  order  to  estop  the  owner  of  a  water-right,  in  equity,  from  enforc- 
ing his  right  on  the  ground  of  his  knowledge  of  and  acquiescence  in 
the  making  of  expenditures  and  improvements  thereon  by  another, 
the  consent  and  agreement  ot  such  owner  thereto  ought  to  be  estab- 
lished by  the  clearest  and  most  satisfactory  evidence."  This  state- 
ment is  said  to  be  a  mere  dictum,  but  it  appears  to  us  to  be  substan- 
tially a  correct  exposition  of  the  rule.     In  the  light  of  the  authorities, 
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it  seems  clear  that  the  acquiescence  of  the  plaintiff,  which  will  de- 
prive him  of  his  right  to  appeal  to  equity,  must  be  such  as  proves  his 
intelligent  assent. 

•It  may  be  that  delay  in  seeking  relief  may  tend,  in  some  appre- 
ciable degree,  to  strengthen  the  probability  that  plaintiff  has  assented 
to  a  slight  injury,  or  tend,  in  connection  with  the  other  evidence,  to 
show  that  he  has  suffered  no  real  injury,  as  suggested  in  Ware  v. 
Regent's  C.  Co,,  supra.  But,  in  every  case,  the  question  returns,  has 
the  plaintiff  assented  to  the  acts  of  the  defendant?  We  see  no  error 
in  the  statement  [Corning  v.  Troy  /.  d^  N.  Factory,  supra)  thaji  the 
"consent  and  agreement"  of  the  plaintiff  must  appear.  It  perhaps 
adds  no  force  to  this  statement  to  say  that  the  consent  ought  to  be 
established  by  "the  clearest  and  most  satisfactory"  evidence,  although 
similar  language  was  used  by  Lord  Eldon.     DaJin  v.  Spurrier,  supra. 

Under  our  Codes  the  riparian  proprietor  is  not  required  to  establish 
his  right  at  law  by  recovering  a  judgment  in  damages  before  apply- 
ing for  an  injunction.  The  decisions  (in  cases  of  alleged  nuisances) 
based  on  the  failure  of  the  complainant  to  have  had  his  right  established 
at  law  have  no  appositeness  here.  Here  the  plaintiff  must,  indeed, 
clearly  make  out  his  right  in  equity,  and  show  that  money  damages 
will  not  give  him  adequate  compensation.  If  he  fail  to  do  this,  relief 
in  equity  will  be  denied ;  but,  if  he  proves  his  case,  relief  will  be 
granted,  although  he  has  not  demanded  damages  at  law.  In  the  case 
at  bar  the  plaintiffs  do  not  admit  that  damages  would  constitute  com- 
pensation, and  a^k  for  an  injunction  until  they  shall  recover  such 
compensation  in  an  action  for  damages.  The  decisions  which  bear 
on  that  class  of  cases,  and  which  require  of  the  plaintiff  to  show  that 
he  has  promptly  sought  redress  at  law,  have  little  applicability. 

In  considering  the  question  whether,  in  the  case  at  bar,  the  plain- 
tiffs assented  to  the  acts  of  the  defendant,  and  the  injuries  caused  by 
those  acts,  we  are  bound  to  assume  that  the  waters  of  Kern  river,  in 
their  natural  course,  ordinarily  flow  to  the  lands  described  in  the  com- 
plaint, or  to  a  considerable  part  of  them;  because  there  was  a  sub- 
stantial conflict  in  the  evidence  as  to  that  matter,  and  the  court  below 
erred  in  rejecting  certain  testimony  bearing  on  that  issue.  We  must 
also  assume  that  plaintiffs  were  the  owners  or  entitled  to  th^  posses- 
sion of  such  lands  when  the  defendant's  alleged  right  to  appropriate 
the  waters  began;  because,  if  the  certificates  hereinafter  spoken  of 
had  been  admitted  in  evidence,  the  certificates  of  purchase  would  have 
proved  the  right  of  exclusive  possession.  Moreover,  we  must  assume 
that  the  injury  to  the  plaintiffs  was  of  the  character  and  extent  which 
the  evidence  tended  to  prove;  because,  if  any  injuries  flowed  to  plain* 
tiffs  from  defendant's  acts,  there  was  no  conflict  as  to  the  nature  of 
those  injuries. 

The  injury  to  the  plaintiffs,  so  far  as  it  had  already  accrued,  was, 
perhaps,  such  as  could  have  been  compensated  in  money  damages. 
But  even  if  this  should  be  conceded,  the  defendant  has  asserted  its 
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right  to  continue  its  diversions,  and  throughont  these  proceedings  has 
persisted  in  that  assertion.  The  entire  injury,  already  accrued  and 
future,  is  irremediable  at  law,  since  a  judgment  for  damages  would 
not  constitute  complete  and  adequate  redress,  within  the  meaning  of 
the  decisions.  We  cannot  so  hold,  in  view  of  the  nature  and  extent 
of  the  injuries,  unless  we  hold  that  the  riparian  proprietor  can  never 
ask  for  an  injunction  when  future  diversions  of  waters  are  threatened ; 
and  the  adjudications  to  the  contrary  are  very  numerous.  So  to  hold 
would  be  to  cast  upon  the  plaintiffs  the  burden  of  bringing  and  main- 
taining a  multiplicity  of  suits  at  law.  The  continuation  of  the  diver- 
sions must  result  in  constantly  renewed  grievances,  and  might  result 
in  the  acquisition  of  an  adverse  right  by  the  defendant,  and  while  the 
defendant  has  expended  very  large  sums  of  money,  the  evidence  tends 
to  prove  that  neither  the  injury  already  inflicted  on  the  plaintiffs, 
nor  that  to  be  anticipated,  is  slight  or  trivial,  but  that  it  is  great  and 
substantial.  Under  these  circumstances  we  must  decline  to  hold 
that,  by  their  omission  to  bring  this  action  sooner  than  it  was 
brought,  (with  actual  or  presumed  knowledge  of  the  things  done  by 
the  defendant,)  the  plaintiffs  are  shown  to  have  acquiesced  in  the  de- 
fendant's diversion  of  the  water,  and  the  consequences  thereof,  in 
such  manner  as  that  the  assertion  of  their  rights  in  this  action  is  to 
be  treated  as  an  attempt  to  ignore  or  to  recede  from  a  previous  assent. 

A  finding  of  unreasonable  laches  often  assumes  the  existence  at  one 
time  of  a  cause  of  action.  But  the  facts  found  by  the  court  below, 
on  which  is  based  the  conclusion  of  laches,  do  not  show  assent,  unless 
the  plaintiffs  must  be  held  to  have  assented  because  they  ought  to 
have  ascertained  that  the  nlscessary  consequences  of  the  projected 
works  of  the  defendant  would  be  to  deprive  them  of  water  which 
naturally  flowed  to  their  lands,  or  unless  the  delay  to  sue  after  the 
water  ceased  to  flow,  as  a  consequence  of  defendant's  works,  was, 
under  all  the  circumstances,  evidence  of  assent.  The  facts  from 
which  the  conclusion  of  laches  and  neglect  is  drawn,  if  sustained  by 
the  evidence,  are  sustained  only  by  evidence  of  silence  on  the  part  of 
the  plaintiffs  with  knowledge,  proved  or  presumed,  from  the  notoriety 
of  the  acts  and  claims  of  defendant. 

The  inherent  difSculty  of  anticipating,  in  the  fall  of  1875,  when  ''a 
small  quantity  of  water"  was  used  by  the  defendant,  what  would  be 
the  results  of  the  completed  canal,  or  when  a  considerable  progress 
should  be  made  in  its  construction,  is  a  sufficient  answer  to  the  sug- 
gestion that  the  plaintiffs  should  then  have  known  those  results.  If, 
immediately  after  the  work  done  in  1875,  the  plaintiffs  had  applied 
for  an  injunction,  would  a  court  of  equity  have  granted  it  upon  facts 
which  would  have  shown  a  possible  or  contingent  serious  injury?  It 
would  have  been  obligatory  on  the  plaintiffs,  at  least,  to  establish 
clearly  that  the  threatened  acts,  if  consummated,  would  result  in 
grave  injury  to  them;  and  in  view  of  the  many  streams  in  that  re- 
gion, the  various  currents  of  some  of  them,  and  the  other  natural 
v.lOp.no.9— 44 
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features  of  the  country,  it  would  have  been  extremely  difiScult,  if  not 
impossible,  to  prove  that  such  injury  would  follow.  And,  although 
the  court  found  that  the  defendant  continuously  prosecuted  its  works, 
it  does  not  appear  from  the  findings  how  far  those  works  were  ex* 
tended,  or  what  were  their  consequences,  at  any  point  of  time  before 
the  plaintifis  began  to  suffer  the  real,  serious,  and  substantial  injuries 
of  which  they  complain. 

The  conclusion  of  law  cannot  be  treated  as  a  finding  of  fact.  It  is 
called  a  "conclusion  of  law''  in  the  decision,  and  is  in  the  form  of  a 
proposition  of  law, — "such  laches  and  neglect  as  disentitle  the  plain- 
tiffs," etc.  It  does  not  respond  to  facts  pleaded,  nor  is  it  a  direct 
finding  of  the  fact  of  assent.  But,  if  it  were  a  finding  of  fact,  the 
evidence  does  not  sustain  it.  The  evidence,  although  it  may  be  cir- 
cumstantial, must  affirmatively  prove  the  assent.  It  is  urged,  how- 
ever, that  the  defendant  was  not  bound  to  plead,  nor  (since  the  find- 
ings need  respond  only  to  the  material  issues  made  by  the  pleadings) 
was  the  court  bound  to  find  the  plaintiffs'  consent,  or  the  laches  or 
acquiescence  which  would  prove  consent;  that  the  matter  of  laches 
or  neglect  or  acquiescence  arises  out  of  the  evidence ;  and  that  a  court 
of  equity  may  and  ought,  sua  sponte,  to  deny  relief  where  an  appeal 
is  made  to  its  discretionary  power  of  granting  or  refusing  an  injunc- 
tion, when  there  has  been  unreasonable  delay  (which,  in  view  of  the 
circumstances,  shows  assent)  in  seeking  its  preventive  process.  If 
all  this  were  conceded,  the  question  would  become  an  original  one  in 
this  court,  and  the  rule  (if  it  were  applicable  otherwise)  that  this  court 
will  not  interfere  to  set  aside  a  finding  when  there  is  a  substantial 
conflict  in  the  evidence  would  not  be  applicable.  As  an  original  ques- 
tion the  evidence  sent  here  does  not  prove  assent.  We  are  convinced 
that  if  the  question  were  submitted  to  a  jury  upon  that  evidence  a 
verdict  of  assent  could  not  be  upheld. 

2.  The  pi.i  intiffs  are  not  estopped  from  maintaining  this  action  by 
reason  of  their  assent  to  and  approval  of  certain  acts  of  a  third  person^ 
— the  Kern  Valley  Water  Company. 

The  next  question  is  cognate  to  the  one  just  discussed.  It  arises  on 
certain  findings  from  which,  respondent  contends,  it  appears  plain- 
tiffs lost  their  right  to  complain  of  any  diversion  of  water  before  the 
commencement  of  this  action. 

The  court  below  found — 

"That  the  waters  of  Kern  river  do  not,  and  never  did,  naturally  and  usu- 
ally flow  to,  through,  along,  by,  over,  or  upon  the  said  lands  of  plaintiffs,  or 
any  part  thereof;  and  that,  until  the  year  1876,  whatever  of  the  water  of 
Kern  river  flowed  to  or  reached  the  said  lands,  or  any  part  thereof,  was  from 
the  unusual  and  extraordinary  overflow  of  said  river,  or  of  Kern  and  Buena 
Vista  lakes,  or  from  the  percolation  and  seepage  in  these  findings  mentioned. 

"That  in  December,  1875,  one  Souther  commenced,  and  in  January,  1876, 
completed,  a  dam  across  Buena  Vista  slough,  at  a  point  designated  on  the  map 
hereto  annexed  as  *  Cole's  Crossing,'  on  or  about  section  five,  (5,)  township 
thirty-one  (31)  south,  range  twenty-five  (25)  east.  Mount  Diablo  base  and  me- 
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ridian,  and  sonth  of  where  the  waters  of  New  river  enter  Buena  Yista  slough, 
and  thereby,  at  said  point,  checked  the  natural  flow  of  the  waters  of  Bald  river 
through  said  slough  into  Buena  Vista  and  Kern  lakes;  and  caused  the  waters 
there  flowing  to  take  a  northward  course,  and  away  from  the  said  lakes;  that 
in  March,  1876,  the  pressure  of  the  waters  against  said  dam  broke  through  the 
same  and  said  river  resumed  its  natural  flow  to  Buena  Vista  and  Kern  lakes; 
that  during  the  said  interval  of  its  flow  northward,  the  waters  of  said  New 
river  flowed  along  said  Buena  Vista  slough  and  the  adjacent  country  to  and 
over  Buena  Vista  swamp. 

**That  in  the  fall  of  1876  certain  parties  commenced  the  construction  of  two 
certain  canals,  which  are  correctly  hxid  down  on  the  map  hereto  annexed,  and 
marked  respectively  *  East  Side  Canal '  and  *  Kern  Valley  Water  CJompany's 
Canal.'  The  said  'East  Side  Canal*  commences  on  section  fourteen,  (14,) 
township  thirty  (30)  south,  range  twenty-four  (24)  east,  and  extends  thence 
some  three  (3)  miles  north,  on  the  eastern  side  of  the  said  Buena  Vista 
swamp,  and  does  not  touch  any  of  said  lands  of  the  plaintiffs.  The  other 
canal,  heading  on  section  fourteen,  (14,)  township  thirty  (30)  south,  range 
twenty-four  (24)  east,  as  at  present  constructed,  extends  northward  some 
twenty-four  miles,  is  one  hundred  and  twenty  feet  wide  on  the  bottom,  one 
hundred  and  forty  feet  wide  on  the  top,  and  ten  feet  deep,  with  a  fall  of  one 
foot  per  mile,  and  capable  of  carrying  hiore  than  twelve  hundred  cubic  feet 
of  flowing  water  per  second,  and  terminates  at  a  point  outside  of  said  lands 
of  plaintiffs. 

"That  in  June,  1877,  the  Kern  Valley  Water  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  California  for  the  purpose  of  acquir- 
ing canals  and  water-rights  in  said  county  of  Kern  and  elsewhere  within  this 
state,  to  be  used  or  disposed  of  for  irrigation,  transportation,  domestic,  me- 
chanical, and  other  purposes,  took  possession  and  control  of  said  canals,  and 
thenceforth  continued  the  construction  thereof  northward  towards  the  lake 
known  as  *  Tulare  Lake,'  designated  on  said  map;  that,  in  the  fall  of  the 
year  1877,  t!ie  said  Kern  Valley  Water  Company  reconstructed  the  said  dam 
at  Cole's  crossing,  and,  in  connection  therewith,  constructed  a  levee  extend- 
ing westward  to  the  bluffs  on  high  ground,  and  running  eastward  from  said 
dam  about  one  and  one-quarter  miles,  as  shown  on  said  map,  thereby  pre- 
venting the  waters  of  Kern  river  from  flowing  to  Buena  Vista  lake  and  turn- 
ing the  same  northward  to  their  said  two  canals;  that  at  the  head  of  said  ca- 
nals, and  in  conjunction  therewith,  the  said  Kern  Valley  Water  Company,  in 
1877,  constructed  a  certain  other  dam  and  levee,  extending  completely  across 
the  said  Buena  Vista  swamp,  as  shown  on  said  map,  and  thereby  completely 
obstructed  and  prevented  the  natural  flow  of  any  water  into,  through,  or  over 
said  swamp  northward  of  said  last-mentioned  levee,  and  appropriated  and 
took  possession  and  control  of  all  the  waters  reaching  said  levee,  and  turned 
the  same  into  the  said  canals;  that  the  said  dam  and  levee  last  mentioned  are 
some  distance  southward  from  the  southernmost  part  of  the  said  lands  of  the 
plaintiffs,  and  from  and  after  their  construction  no  watet  has  naturally 
flowed,  or  could  naturally  flow,  beyond  the  head  of  said  canals,  or  to  or  upon 
the  said  lands  of  the  plaintiffs,  or  any  part  thereof. 

"That  the  construction  of  the  canals,  dams,  and  levees  described  in  the  pre- 
ceding flnding  was  undertaken  and  prosecuted  tdith  the  knowledge,  consent, 
and  approval  of  the  plaintiffs ;  that  the  levee  last  described  in  said  preced- 
ing flnding  was  constructed  for  the  purpose  of  diverting  all  the  water  reach- 
ing said  levee  into  the  said  canals,  and  such  levee  does  entirely  obstruct,  and 
since  its  construction  has  obstructed,  the  natural  flow  of  any  water  north- 
ward in  said  Buena  Vista  swamp,  beyond  said  levee,  and  diverts  the  same  into 
said  canals,  and  that  the  plaintiffs,  at  and  before  the  time  of  the  commence- 
ment of  the  construction  of  the  said  levee,  knew  of  the  purposes  thereof,  and 
approved  the  same,  and  knew  of  the  beginning  and  prosecution  of  the  con- 
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struction  thereof,  and  consented  to  and  approved  of  such  oonstruction ;  that 
said  canals  and  levee  were  constructed  at  great  expense,  and  because  of  and 
in  reliance  upon  the  said  approval  and  consent  of  the  plaintiffs,  and  hut 
for  such  approval  and  consent  would  not  have  been  constructed.** 

The  notice  of  appropriation  of  74,000  inches  of  water  was  posted 
and  filed  for  record  by  defendant's  assignors  May  4,  1875.  Their 
sabsequent  acts  (it  may  here  be  conceded)  related  back  to  the  posting 
and  filing  of  the  notice.  It  may  well  be  doubted  whether  the  evi- 
dence sustains  the  finding  that  the  plaintiflPs  consented  to  and  ap- 
proved of  the  canals  and  dams  mentioned  in  the  foregoing  findings. 
We  shall  assume,  however,  that  there  was  a  substantial  conflict  in 
the  evidence  in  that  regard.  The  building  of  the  two  dams,  and  the 
assent  of  the  plaintiffs  thereto,  as  found  by  the  court,  intervened  be- 
tween the  appropriation  by  defendant's  assignors  and  the  commence- 
ment of  this  action.  The  construction  of  the  dam  at  Cole*s  crossing, 
with  or  without  the  plaintiffs*  consent,  is  unimportant,  (with  reference 
to  the  question  we  are  about  to  consider,)  if  the  waters  of  Kern  river 
have  never  naturally  or  usually  flowed  to  their  lands.  The  plaintiffs 
did  not  become  riparian  proprietors  by  reason  of  a  diversion  of  the 
waters  of  Kern  river  towards  their  land,  (caused  by  the  dam  at  Cole's 
crossing,)  with  any  right  to  complain  of  an  appropriation  made  by 
the  defendant,  or  its  assignors  above  Cole's  crossing,  and  before  the 
dam  was  constructed  at  that  place;  and,  on  the  other  hand,  if  part 
of  the  waters  of  Kern  river,  in  their  usual  and  natural  flow,  reached 
the  lands  of  plaintiffs,  (and  they  were  deprived  of  it  by  defendant,) 
it  is  immaterial  that  more  water  was  turned  in  their  direction  by  the 
dam  at  Cole's  crossing. 

It  is  said  by  appellants  that  since  the  court  found  the  waters  of 
Kern  river  never  naturally  and  usually  flowed  to  the  lands  of  the 
plaintiffs,  the  findings  last  recited  must  be  read  as  a  finding  that  the 
levee  near  the  head  of  the  canals  was  built  for  the  purpose  of  divert- 
ing, and  did  divert,  into  the  canals  of  the  Kern  Valley  Water  Com- 
pany, only  the  waters  turned  toward  plaintiffs'  lands  by  the  dam  at 
Cole's  crossing,  and  the  waters  of  extraordinary  overflows.  But  as 
the  court  found  that  the  levee  last  mentioned  prevented  the  passage 
of  any  water  to  the  northward  thereof,  the  respondept  is  entitled  to 
the  benefit  of  the  findings  in  the  alternative;  that  is,  as  declaring 
that,  even  if  the  waters  of  Kern  river,  in  their  natural  and  usual  flow, 
would  reach  the  plaintiffs'  lands,  the  plaintiffs  had  consented  to  the 
erection  of  a  dam  or  levee  by  the  Kern  Valley  Water  Company  which 
diverted  all  such  waters  from  their  lands. 

Section  811  of  the  Civil  Code  provides  that  the  servitude  may  be 
extinguished  by  the  performance  of  any  act  by  the  owner  of  the  serv- 
itude, or  with  his  assent,  upon  either  the  dominant  or  servient  tene- 
ment, which  is  inconsistent  with  its  nature  or  exercise.  This  seems 
to  be  a  recognition  and  statutory  declaration  of  the  rule  which  Prof, 
Washburn  says  has  become  well  settled,  that  if  the  owner  of  a  dom- 
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inant  estate  do  acts  thereon  which  permanently  prevent  his  enjoy- 
ing an  easement,  the  same  is  extinguished,  or  if  he  authorize  the 
owner  of  the  servient  estate  to  do  upon  the  same  that  which  prevents 
the  dominant  "estate  from  any  longer  enjoying  the  easement,  the  ef* 
feet  will  be  to  extinguish  it.  Easem.  &  Serv.  560.  The  same  writer 
says  that,  as  forming  the  subject  of  property  in  connection  with  realty, 
water  may  be  viewed  in  two  lights, — one,  as  one  of  the  elements  of 
which  an  estate  is  composed;  the  other,  as  being  valuable  alone  for 
its  use,  to  be  enjoyed  in  connection  with  the  occupation  of  the  soil. 
**In  the  latter  sense  it  constitutes  an  incorporeal  hereditament  to  which 
the  term  'easement'  is  [has  been]  applied.  Id.  207.  The  flow 
of  the  water  to  and  over  the  riparian  lands  is  not  a  mere  easement, 
{Stokoe  V.  Singers,  8  El.  &  BL  86 ;)  but  the  riparian  right,  while  more 
than  an  easement,  may  be  said  to  include  the  qualities  of  an  ease* 
ment. 

In  section  801  of  the  Civil  Code,  among  "land  burdens  or  servi- 
tudes upon  land,"  are  enumerated  "the  right  of  receiving  water  from 
land,"  and  "the  right  of  having  water  flow  without  diminution  or  dis- 
turbance of  any  kind,"  which  last  includes  the  right  to  have  a 
natural  water-course  flow,  subject  to  such  diminution  as  results 
necessarily  from  a  reasonable  use  by  a  superior  riparian  proprietor. 
It  has  been  held  that  when  the  lower  proprietor  licenses  the  upper  to 
divert  water  which  would  flow  to  the  lands  of  the  licenser,  and  the 
licensee  has  executed  the  license,  the  licenser  does  not  grant  the  serv- 
itude  within  the  prohibition  of  the  statute  of  frauds,  but  rather  is 
estopped  from  asserting  any  right  in  it.  It  is  not  necessary  to  enter 
into  that  question.  Whether  the  executed  license  would  or  would 
not  be  an  executed  contract,  whether  the  transaction  would  or  would 
not  operate  a  transfer  from  the  licenser  to  the  licensee,  section  811 
of  the  Civil  Code  declares  that  the  effect  is  to  "extinguish"  the  serv- 
itude. The  legislature  bad  as  much  power  to  make  this  enactment 
as  to  pass  a  statute  of  frauds.  The  possession  of  the  Eern  Valley 
Water  Company,  at  the  points  wh^re  water  was  taken,  was  perhaps 
some  evidence  of  its  riparian  ownership.  But  if  the  act  is  to  be  done 
by  the  licensee,  on  a  third  person's  estate,  and  the  license  be  exe- 
cuted, it  cannot  be  revoked.     Washb.  Easm.  568. 

Appellants  claim  that  the  evidence  with  respect  to  the  consent  of 
plaintiffs  to  the  diversion  by  the  Kern  Valley  Water  Company  was 
not  admissible  under  the  allegations  of  the  answer,  because  defend- 
ant did  not  plead  therein  the  facts  establishing  license  and  its  exe- 
cution. Counsel  refer  to  Humphreys  v.  McCall,  9  Cal.  59,  where  it 
was  held,  in  an  action  for  damages  for  the  diversion  of  water  ap- 
propriated by  plaintiffs  on  the  public  lands,  the  defendants  having 
pleaded  the  general  issue  only,  that  it  was  not  competent  for  the 
defendants  to  prove  that  a  prior  claim  to  the  water  existed  in  a  third 
person,  but  that  Euch  defense  should  have  been  specially  pleaded. 
That  case  turned  on  a  priority  of  occupation,  as  between  the  plain-^ 
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tififs  and  defendants,  and  even  if  a  still  earlier  occupation,  by  a  third 
person,  had  been  pleaded,  it  would  have  constituted  no  defense  to  an 
action  brought  for  a  diversion  of  water  appropriated  by  plaintiffs 
previous  to  any  appropriation  by  the  defendants,  unless  the  defend- 
ants connected  themselves  with  the  third  person,  the  first  appropri- 
ator.  In  the  case  now  before  us  it  was  for  the  plaintiflfs  to  show  that 
they  were  entitled  to  the  flow  of  the  stream,  or  of  some  part  of  it,  when 
this  action  was  commenced.  If  their  right  to  the  flow  was  legally 
extinguished  prior  to  the  commencement  of  the  action,  we  cannot 
perceive  why  defendant  was  not  entitled  to  prove  the  fact  under  the 
denials  of  the  answer.  If,  therefore,  the  findings  last  above  referred 
to  are  sustained  by  the  evidence,  or  there  is  a  substantial  conflict  in 
the  evidence  with  respect  to  the  matters  set  forth  in  those  findings, 
the  judgment  and  order  must  be  affirmed. 

It  is  to  be  observed  that  plaintiffs  count  upon  their  ownership  of 
the  banks  of  Buena  Vista  slough.  If  they  licensed  the  Kern  Valley 
Vl^ater  Company  permanently  to  divert  tbe  waters  from  the  slough, 
and  by  expenditures  on  the  part  of  the  company  the  license  was  ex- 
ecuted, plaintiffs  cannot  recover,  whatever  the  purposes  of  the  diver- 
sion, although  these  included  a  purpose  to  benefit  the  lands  of  plain- 
tiffs by  draining  them,  and  the  conduct  of  the  water  to  a  point  below 
such  lands,  or  even  a  purpose  to  irrigate  the  plaintiff's'  lands  through 
gates  in  the  canals  of  the  company  at  points  separated  from  the 
channel  of  the  slough;  however  it  might  be  (supposing  plaintiffs  had 
counted  on  their  ownership  of  the  banks  of  one  of  the  canals)  if  it 
appeared  that  all  the  stock  of  the  Kern  Valley  Water  Company  was 
owned  by  the  riparian  proprietors  below  the  places  of  diversion  of 
water  from  the  slough,  so  that  the  corporation  might  be  treated  as 
the  mere  instrumentality  through  which  the  riparian  proprietors  car- 
ried out  a  design,  agreed  upon  among  themselves,  to  change  the  chan- 
nel of  the  slough  in  such  manner  as  to  provide  more  effectually  for 
the  irrigation  of  their  lands.  Here  such  facts  do  not  appear  from 
the  findings  or  evidence.  The  corporation  was  a  distinct  entity  in 
which  the  plaintiffs  were  in  no  way  interested,  except  that  there  was 
evidence  tending  to  prove  that  one  (perhaps  all)  of  them  was  a  stock- 
holder in  it.  Besides,  as  we  have  seen,  the  plaintiffs  do  not  base 
their  claim  for  relief  on  the  statement  in  their  bill  of  complaint  that 
they  are  riparian  proprietors  on  the  new  or  artificial  water-conrse. 
If,  however,  it  should  be  conceded  that  all  the  plaintiffs  consented  to 
and  approved  of  the  construction  by  the  Kern  Valley  Water  Company 
of  the  dam  or  levee  across  the  swamps  immediately  below  the  east 
side  and  Kei-n  Vally  Water  Company's  canals,  this  fact,  of  itself,  would 
not  entirely  extinguish  the  rights  of  plaintiffs  to  the.  flow  of  the  water- 
course, unless  the  dam,  as  built  and  consented  to  by  plaintiffs,  ob- 
structed and  prevented  the  natural  flow  of  every  portion  of  the  water 
(except,  perhaps,  mere  leakage)  through  Buena  Vista  slough  to- land 
of  the  plaintiffs. 


Digitized  by 


Google 


Cal.]  LUX   V.  HAGGIN.  695 

The  court  below  found  that  the  levee  made  by  the  Kern  Valley 
Water  Company  prevented  "the  natural  flow  of  any  water  into, 
through,  or  over  said  swamp  northward  of  said  levee;"  and  that, 
after  the  construction  of  said  levee  or  dam,  *'no  water  has  naturally 
flowed,  or  could  flow,  northward,  and  beyond  the  head  of  said  canals, 
to  or  upon  said  land  of  the  plaintiffs,  or  any  part  thereof."  But 
there  was  uncontradicted  testimony  that  there  was  a  head-gate  in  the 
dam  or  levee,  at  a  place  designated  by  the  witnesses  as  the  place  where 
the  levee  crossed  the  slough,  which  was  at  times  open,  and  through 
which,  when  open,  water  flowed  in  the  slough.  The  court  did  not 
find  the  existence  of  the  head-gate,  and  there  is  neither  finding,  nor 
definite  and  distinct  evidence,  from  which  can  be  ascertained  what 
was  the  arrangement  or  agreement  between  the  plaintiffs  and  the 
water  company,  if  any,  with  reference  to  the  control  and  manage- 
ment of  the  head-gate.  The  court  found  that  the  plaintiffs  consentedt 
to  the  building  of  the  dam,  and  found  that,  as  built,  the  dam  entirely 
obstructed  the  flow  of  the  water. 

It  is  urged  by  appellants  that  the  very  fact  of  the  existence  of  the 
head-gate  in  the  slough,  unexplained,  proves  that  plaintiffs  retained 
a  right  to  water  flowing  there.  But  it  is  enough  if  the  facts  proved 
do  not  affirmatively  establish  that  the  easement  was  entirely  extin- 
guished. The  levee,  as  constructed,  did  not  permanently  and  con- 
tinuously stop  the  flow  of  all  the  water,  and  the  license  of  plaintiffs 
was  no  broader  than  its  execution.  Although  the  defendant  was 
not  bound  to  plead  a  license  given  and  executed  prior  to  the  com- 
mencement of  the  suit,  the  burden  was  on  the  defendant  of  proving 
that  plaintiffs  had  assented  to  acts  of  the  Kern  Valley  Water  Com- 
pany which  permanently  deprived  them  of  all  the  water.  It  was  by 
such  assent  only  that  they  could  estop  themselves  from  claiming  the 
benefit  of  any  of  the  water. 

It  may  be  contended,  on  behalf  of  respondent,  the  presumption  is 
that  the  gate  built  by  the  Kern  Valley  Water  Company,  as  part  of 
its  work,  was  under  the  control  of  the  company;  and,  in  the  absence 
of  evidence  of  a  reservation  by  plaintiffs  of  a  right  to  enter  vpon  the 
possession  of  the  company  and  open  the  gate,  or  of  a  right  to  demand 
that  the  Kern  Valley  Water  Company  should  open  it  whenever  plain- 
tiffs might  choose  to  exercise  the  right,  or  open  it  at  definite  times,  or 
for  certain  periods,  the  court  below  was  justified  in  finding  that  plain- 
tiffs consented  to  a  permanent  occlusion  of  all  the  waters;  and  that 
such  finding  included  and  implied  a  finding  that  the  license  was  not 
limited  or  restricted.  The  question  is  not  free  from  difficulty.  It  is 
apparent  the  court  below  considered  the  facts  that  the  head-gate 
was  there,  that  it  was  at  times  open,  and  that  when  open  water 
flowed  through  it,  as  immaterial  factors  in  the  evidence  on  which  it 
based  its  conclusion  that  the  dam,  as  erected  and  assented  to,  entirely 
obstructed  the  flow  of  the  stream.  The  court,  in  effect,  held  that  it 
was  for  the  plaintiffs  to  prove  affirmatively  the  reservation  of  a  right 
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to  the  flow  at  their  option  or  at  specified  times.  Doubtless  the  con- 
clusion that  plaintifiPs  licensed  a  diversion  of  all  the  waters  was  based 
in  part  upon  the  presumption  (in  the  absence  of  evidence  to  the  con- 
trary) that  it  was  intended  the  water  company  should  have  entire 
control  of  its  own  head-gate;  but  this, it  is  argued,  is  a  presumption 
of  fact  which  the  court  could  properly  indulge. 

Suppose  the  single  issue  between  these  parties  was  whether  the 
license  was  general,  extending  to  all  the  waters,  or  was  limited,  the 
burden  of  showing  its  general  character  being  on  the  defendant.  In 
such  case,  it  might  be  asked,  would  not  the  defendant  have  made  out 
its  case  prima  facie,  at  least,  by  proving  the  consent  of  the  plaintiffs 
to  the  construction  of  the  levee,  although  it  was  built  with  a  gate 
through  which  waters  might  flow  if  it  should  be  opened  ?  Would  the 
possible  fact — not  proved — that  plaintiffs  may  have  reserved  the  right 
,  to  have  the  gate  opened  when  they  demanded  it.  or  for  a  definite  part 
of  future  time  as  time  should  pass,  be  considered  as  overcoming  the 
presumption  that  the  Kern  Valley  Water  Company  has  the  control 
of  its  own  property.  If  so,  it  may  be  claimed,  the  case  must  consti- 
tute an  exception  to  the  general  rule  that  the  burden  of  proof  is  oast 
upon  the  opposite  party  when  the  party  having  the  affirmative  has 
established  the  issue  on  his  part  prima  facie.  But  here  the  burden 
was  on  the  defendant  of  proving  that  the  right  of  the  plaintiffs  to  the 
flow  of  all  the  water  was  extinguished.  It  would  not  have  been  suf- 
ficient that  it  was  made  to  appear  that  plaintiffs  had  assented*  to  a 
diversion  of  a  portion  of  the  waters,  any  more  than  it  would  have  been 
sufficient  to  prove  that  plaintiffs  had  granted  a  portion  of  the  waters. 
In  either  case  the  plaintiffs  would  not  have  lost  nor  parted  with  the 
right  to  be  protected  in  the  enjoyment  of  the  waters  they  retained. 

Until  it  was  made  to  appear  that  plaintiffs  had  lost  the  right  to  the 
flow  of  any  part  of  the  stream,  the  presumption  would  be  that  they 
retained  a  right  to  all;  and,  in  presence  of  the  fact  that  the  work 
they  assented  to  did  not  actually  deprive  them  of  all  the  water,  their 
right  to  the  water  which  flowed  through  the  gate,  either  continuously 
or  at  intervals,  was  not  extinguished.  To  apply  the  presumption  that 
every  man  has  a  right  to  control  his  own  property  for  the  benefit  of 
the  defendant  alone,  is  to  assume,  not  only  that  the  gate  belonged  to 
the  Kern  Valley  Water  Company,  but  that  the  water  also  (or  its  ex- 
clusive use)  which  flowed  through  the  gate  belonged  to  that  company, 
in  entire  disregard  of  the  presumption  that  the  plaintiffs  retained  every 
right  to  the  flow  of  the  stream  which  was  not  affirmatively  shown  to 
have  been  lost.  Thus  a  disputable  presumption  (applicable  to  the 
use  of  the  gate)  would  be  made  to  overthrow  a  presumption  appli- 
cable to  the  use  of  the  water.  The  defendant  could  not  establish  that 
plaintiffs  were  estopped  from  asserting  that  they  had  a  right  to  the 
flow  of  any  part  of  the  water — either  j[>rima/aci^  or  conclusively — ex- 
cept by  proving  facts  which  necessarily  precluded  the  retention  by 
plaintiffs  of  any  part  of  it.     The  defendant  could  not  rely  upon  a  pre- 
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sumption  drawn  from  facts  which  did  not  necessarily  exclude  a  re- 
tention by  plaintiffs  of  a  right  to  the  flow  of  some  of  the  waters,  in  op- 
position to  the  legal  proposition  that  plaintiffs  had  lost  only  the  right 
which  was  aflSrmatively  proved  to  have  been  extinguished.  Of  course, 
on  a  retrial  of  this  cause  the  evidence  may  establish  an  extinguish- 
ment of  the  plaintiffs'  rights — if  they  ever  had  any — to  the  flow  of 
every  portion  of  the  waters  of  Buena  Vista  slough  to  their  lands.  On 
this  appeal  we  confine  ourselves  to  the  findings  and  testimony  in  the^ 
transcript  now  here. 

3.  While  the  argument  ab  inconvenienti  should  have  its  proper  weight 
in  ascertaining  what  the  law  is,  there  is  no  "public  policy'*  which  can 
empower  the  courts  to  disregard  the  law,  or,  because  of  an  asserted  bene^ 
Jit  to  many  persons,  (in  itself  doubtful,)  to  overthrow  the  settled  law. 
This  court  has  no  power  to  legislate,  especially  none  to  legislate  in  such 
manner  as  to  deprive  citizens  of  their  vested  rights. 

The  riparian  owncr*s  property  in  the  water  of  a  stream  may  (on  pay* 
merit  of  due  compensation  to  him)  be  taken  to'supply  "^farming  neighbor' 
hoods**  with  water. 

In  case  further  legislation  shaU  be  deemed  expedient  for  the  distribu- 
tion of  water  topuUic  uses,  (the  private  right  being  paid  for,)  the  validity 
of  suck  further  legislation  is  to  be  determined  after  its  enactment,  if  its 
validity  shall  then  be  questioned. 

The  respondent  contends  that  it  is  entirely  immaterial  what  er- 
rors were  committed  by  the  court  below  upon  the  supposition  that 
plaintiffs,  as  riparian  proprietors,  have  some  rights  to  the  flow  of  the 
stream  through  their  lands,  since  the  plaintiffs  have  in  fact  no  right 
to  the  use  of  the  waters  as  against  the  defendant,  which  has  appropri- 
ated them  in  accordance  with  the  provisions  of  the  Civil  Code;  and 
this,  notwithstanding  the  statute  of  1850,  adopting  the  common  law 
as  "the  rule  of  decision,"  and  the  section  of  the  Civil  Code  providing 
that  "the  rights  of  riparian  proprietors  are  not  affected"  by  the  pro- 
visions relating  to  appropriations  of  waters.  Section  1422.  This  court 
has  held  that  the  property  of  a  riparian  owner  in  the  waters  flowing 
through  his  land  may,  upon  due  compensation  to  him,  be  condemned 
to  the  public  use  by  proceedings  initiated  by  a  corporation  organized 
to  supply  a  town  with  water.  St.  Helena  W.  Co.  v.  Forbes,  62  Cal.  182. 
In  the  learned  opinions  of  Justices  Boss  and  Mtrick  in  that  case  the 
right  of  the  riparian  proprietor  to  the  use  of  the  water  is  designated 
"property;"  an  "incident  of  property  in  the  land  inseparably  an- 
nexed to  the  soil,"  as  part  and  parcel  of  it ;  "an  incorporeal  heredit- 
ament appertaining  to  the  land."  The  main  question  in  the  case 
was  whether  the  Code  provided  for  a  condemnation  of  that  species 
of  property  to  public  uses.  The  question  was  answered  in  the  affirm- 
ative.  And  it  has  been  held  in  New  York  that  the  taking  of  a  stream 
of  water  (on  due  compensation)  for  the  supply  of  a  town  was  a  proper 
exercise  of  the  power  of  eminent  domain.  Gardner  v.  Newburgh, 
2  Johns.  Ch.  162.     On  like  principles  the  same  property  right  may 
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be  taken  for  any  public  use.  In  every  case,  however,  the  provisions 
of  the  statute,  as  to  the  mode  and  manner  of  conducting  the  condem- 
nation proceedings,  must  be  strictly  pursued.  Private  property  may 
be  taken  or  damaged  for  public  use,  due  compensation  being  made,  or 
paid  into  court.  Const,  art.  1,  §  14.  But  another  provision  of  the 
supreme  law  is  equally  operative:  "No  person  shall  be  deprived 
*  *  *  of  property  without  due  process  of  law.''  Article  1,  §  13. 
A  legislative  act -declaring  the  necessity  for  taking  the  property  for 
"public  use,  or  the  judgment  of  a  court  that  the  necessity  exists,  when 
the  statute  puts  the  power  in  a  court,  is  "the  law  of  the  land."  Cooley, 
Const.  Lim.  528. 

Section  1001  of  .the  Civil  Code  provides : 

^^  Any  person  may,  without  further  legislation,  acquire  private  pr6perty  for 
any  use  specified  in  section  1238  of  the  Code  of  Civil  Procedure,  either  by  con- 
sent of  the  owner,  or  by  proceedings  had  under  the  provisions  of  title  7,  pt.  3, 
of  the  Code  of  Civil  Procedure ;  and  any  person  seeking  to  acquire  property  for 
any  of  the  uses  mentioned  in  such  title  is  *  an  agent  of  the  state,*  or  a  *  person 
in  charge  of  such  use,'  within  the  meaning  of  those  terms  as  used  in  such 
title.  This  section  shall  be  iu  force  from  and  after  the  fourth  day  of  April, 
1872." 

And  Judge  Cooley  observes  that  either  a  corporation  or  individual 
may  be  made  the  agent  of  the  state  to  prosecute  proceedings  for  con- 
demnation* The  same  writer  says:  "The  question  what  is  a  pub- 
lic use  is  always  a  question  of  law.  Deference  will  be  paid  to  the 
legislative  judgment,  as  expressed  in  enactments  providing  for  the 
appropriation  of  property,  but  it  will  not  be  conclusive."  Cooley, 
Const.  Lim.  536.  See,  also,  note.  With  respect  to  the  subject  in 
hand  the  judgment  of  the  legislature  of  this  state  has  been  expressed. 
Among  the  public  uses,  in  behalf  of  which  the  right  of  eminent  do- 
main may  be  exercised,  are  "canals,  ditches,  flumes,  aqueducts,  and 
pipes,  for  public  transportion,  and  for  supplying  mines  and  farming 
neighborhoods  with  water."     Code  Civil  Proc.  1238. 

Chancellor  Kent  has  written : 

•*  If  the  public  interest  can  he  in  any  way  promoted  by  the  taking  of  private 
property,  it  must  rest  in  the  wisdom  of  the  legislature  to  determine  whether 
the  benefit  to  the  public  will  be  of  sufficient  importance  to  render  it  expedient 
for  them  to  exercise  the  right  of  eminent  domain,  and  to  authorize  an  inter, 
ference  with  the  private  rights  of  individuals  for  that  purpose."   2  Comra.  340^ 

Upon  this  principle  the  power  has  been  employed  for  many  objects. 
Not  only  the  direct  agents  of  the  government,  but  individuals  and  cor- 
porate bodies,  have  been  authorized  to  take  private  property  for  the 
purpose  of  making  public  highways,  turnpike  roads,  and  canals ;  of 
erecting  and  constructing  wharves  and  basins;  of  establishing  ferries; 
of  draining  swamps  and  marshes ;  and  of  bringing  water  to  cities  and 
villages.  In  all  such  cases  the  object  of  the  legislative  grant  of  power 
is  the  public  benefit  derived  from  the  contemplated  improvement, 
whether  such  improvement  is  to  be  effected  directly  by  the  agents  of 
the  government,  or  by  individual  enterprise.     Cooley,  Const.  Lim. 
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532;  citing  Chancellor  Walworth  in  Beekman  v.  Railroad  Co.,  3  Paige, 
45-73,  and  Willson  v.  Blackbird,  etc.,  Co.,  2  Pet.  245.  With  reference 
to  the  phrase  of  Chancellor  Kent,  "where  the  public  interest  can  in 
any  way  be  promoted,"  Cooley  says :  "It  would  not  be  entirely  safe  to 
apply  it  with  much  liberality."  He  adds  that  private  property  may 
not  be  taken  for  objects  which  may  merely  "tend  to  give  an  aspect  of 
beauty,  thrift,  and  comfort  to  the  country,  and  thereby  to  invite  settle- 
ment, increase  the  value  of  lands,  and  gratify  the  public  taste.  *  *  * 
The  common  law  has  never  sanctioned  an  appropriation  of  property 
bas^d  on  these  considerations  alone,  and  some  further  element  must 
therefore  be  involved  before  the  appropriation  can  be  regarded  as 
sanctioned  by  our  constitutions.  The  reason  of  the  case,  and  the  set- 
tled practice  of  free  governments,  must  be  our  guides  in  determining 
what  is  and  what  is  not  a  public  use;  and  that  only  can  be  consid- 
ered such  when  the  government  is  supplying  its  own  needs,  pr  is  fur- 
nishing facilities  for  its  citizens  in  regard  to  those  matters  of  public 
necessity,  convenience,  or  welfare  which,  on  account  of  their  peculiar 
character,  and  the  difficulty — perhaps  impossibility — of  making  pro- 
vision for  them  otherwise,  it  is  alike  proper,  useful,  and  needful  for 
the  government  to  provide."  Now  the  drinking  of  water  is  every- 
where spoken  as  a  "natural,"  or  at  least  primary,  use.  Yet,  when 
water  is  entirely  taken  away  from  the  riparian  proprietor  to  supply  a 
city  or  town,  the  use  of  it  has  never  been  limited  to  that  which  may  be 
required  merely  for  the  support  of  the  lives  of  the  citizens;  but  the 
water  thus  appropriated  to  the  "public  use"  may  be  consumed  also  for 
lavation,  and  for  all  other  purposes  to  which  the  element  is  ordinarily 
applied;  as  for  irrigating  private  plats  or  yards,  and  public  squares 
and  parks;  the  watering  of  the  streets,  etc.  It  would  seem  utterly 
impracticable  to  limit  the  uses  to  which  the  citizens  or  villagers  may 
apply  it,  or  to  the  quantity  to  be  used  by  each,  except  by  reference 
to  the  quantity  introduced.  In  such  cases  the  riparian  proprietor 
may  be  deprived  of  its  use  for  primary  purposes,  that  it  may  be  de- 
voted to  such  as  have  generally  been  deemed  secondary.  Why,  then, 
may  he  not  be  deprived  of  the  water  when  the  law-makers  decide 
that  its  application  elsewhere  for  irrigation  is  a  public  use? 

It  is  the  rule  that  wEere  there  is  any  doubt  whether  the  use  to 
which  the  property  is  proposed  to  be  devoted  is  of  a  public  or  private 
character,  it  is  a  matter  to  be  determined  by  the  legislature,  and 
the  courts  will  not  undertake  to  disturb  its  judgment  in  that  regard. 
Stockton  ii'  V,  R.  Co.  v.  Stockton,  41  Cal.  147.  To  this  yielding  to 
the  legislative  judgment  there  is  but  one  exception ;  that  is,  when  the 
property  of  the  citizen  is  taken  or  sought  to  be  taken  for  a  use  in 
no  sense  public;  or,  in  the  language  of  Chancellor  Walworth,  (Varick 
V.  Smith,  5  Paige,  159,)  "where  there  is  no  foundation  for  a  pretense 
that  the  public  is  to  be  benefited  thereby."  Consolidated  C.  Co.  v. 
Central  Pac.  R.  Co.  51  Cal.  269.  We  are  not  prepared  to  say  that 
the  supply  of  water  to  "farming  neighborhoods"  for  irrigation  (and 
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the  Code  evidently  means  for  irrigation)  may  not  be  for  a  public  use. 
Indeed,  in  view  of  the  climate  and  arid  soil  in  parts  of  the  state,  (for 
this  object  climate  and  soil  may  properly  be  considered,)  it  is  safe  to 
say  that  the  supply  for  such  use  may  be  that  which  the  legislature 
has  decided  it  to  be, — a  public  use.  The  judgment  of  the  legislature 
that  it  is  such  ought  not,  therefore,  to  be  disturbed  by  the  courts. 

It  is  apparent  that  in  deciding  whether  a  use  was  public  the  leg- 
islature was  not  limited  by  the  mere  number  of  persons  to  be  im- 
mediately benefited  as  opposed  to  those  from  whom  property  is  to  be 
taken.  It  must  happen  that  a  public  use  (as  of  a  particular  wagon 
or  railroad)  will  rarely  be  directly  enjoyed  by  all  the  denizens  of  the 
state,  or  of  a  county  or  city,  and  rarely  that  all  within  the  smallest 
political  subdivision  can,  as  a  fact,  immediately  enjoy  every  public 
use.  Nor  need  the.  enjoyment  of  a  public  use  be  unconditional.  A 
citizen  of  a  municipality  to  which  water  has  been  brought,  by  a  per- 
son or  corporation,  which,  as  agent  of  the  government,  has  exercised 
the  power  of  eminent  domain,  can  demand  water  only  on  payment  of 
the  established  rate,  and  on  compliance  with  reasonable  rules  and 
regulations.  And  while  the  court  will  hold  the  use  private  where  it 
appears  that  the  government  or  public  cannot  have  any  interest  in  it, 
the  legislature,  in  determining  the  expediency  of  declaring  a  use  pub- 
lic, may  no  doubt  properly  take  into  the  consideration  all  the  ad- 
vantages to  follow  from  such  action;  as  the  advancement  of  agricul- 
ture, the  encouragement  of  mining  and  the  arts,  and  the  general, 
though  indirect,  benefits  derived  to  the  people  at  large  from  the  dedi- 
cation. 

It  may  be  that,  under  the  physical  conditions  existing  in  some  por- 
tions of  the  state,  irrigation  is  not,  theoretically,  a  '^natural  want," 
in  the  sense  that  living  creatures  cannot  exist  without  it;  but  its  im- 
portance as  a  means  of  producing  food  from  the  soil  makes  it  less 
necessary,  in  a  scarcely  appreciable  degree,  from  the  use  of  water  by 
drinkiog  it.  The  government  would  seem  to  have  not  only  a  distant 
and  consequential,  but  a  direct,  interest  in  the  use ;  therefore  a  public 
use.  The  words  "farming  neighborhoods"  are  somewhat  indefinite; 
the  idea  sought  to  be  conveyed  by  them  is  more  readily  conceived 
than  put  into  accurate  language.  Of  course  "farming  neighborhood" 
implies  more  than  one  farm ;  but  it  would  be  difficult  to  say  that  any 
certain  number  is  essential  to  constitute  such  a  neighborhood.  The 
vicinage  may  be  nearer  or  more  distant,  reference  being  had  to  the 
populousness  or  sparsenessof  population  of  the  surrounding  country; 
but  the  farmers  must  be  so  near  to  each  other — relatively  to  the  sur- 
rounding settlers — as  to  make  what  in  popular  parlance  is  known  as 
a  "farming  neighborhood."  A  very  exact  definition  of  the  word  is 
not,  however,  of  paramount  importance.  The  main  purpose  of  the 
statutes  is  to  provide  a  mode  by  which  the  state,  or  its  agent,  may 
conduct  water  to  arable  lands  where  irrigation  is  a  necessity,  on  pay- 
ment of  due  compensation  to  those  from  whom  the  water  is  diverted. 
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The  same  agent  of  the  state  may  take  water  to  more  than  one  farm- 
ing neighborhood.  It  must  always  be  borne  in  mind  that  under  the 
Codes  no  man,  or  set  of  men,  can  take  another's  property  for  his  own 
exclusive  use.  Whoever  attempts  to  condemn  the  private  right  must 
be  prepared  to  furnish  (to  the  extent  of  the  water  he  consumes  and 
pays  for)  every  individual  of  the  community  or  communities,  farming 
neighborhood  or  farming  neighborhoods,  to  which  he  conducts  it,  the 
consumers  being  required  to  pay  reasonable  rates,  and  being  subjected 
to  reasonable  regulations:  and  whether  the  quantity  sought  to  be  con- 
demned is  reasonably  necessary  to  supply  the  public  use  in  a  neigh- 
borhood or  neighborhoods  must  be  determined  by  the  court  in  which 
the  proceedings  are  brought  for  condemnation  of  the  private  right. 

In  proceedings  brought  to  secure  the  appropriation  of  private  prop- 
erty to  a  public  use,  as  in  all  other  legal  proceedings,  a  pretense  can- 
not be  set  up  as  a  fact, — a  sham  for  a  reality.  The  facts,  it  must  be 
presumed,  will  always  be  fairly  determined  in  such  particular  case. 
Of  course,  in  each  case,  the  question  whether  the  use  to  which  by 
statute  the  water  is  to  be  devoted  is  a  public  use  is  a  judicial  question ; 
but  the  rule  is  that  the  courts  hold  it  to  be  such  whenever  the  legis- 
lature has  declared  it  to  be  public,  unless  it  clearly  appears  that  it  is 
only  private,  and  that  the  attempt  to  take  it  is  therefore  a  violation 
of  the  constitution.  From  what  is  said  above  no  inference  is  to  be 
drawn  as  to  the  exact  limits,  in  every  respect,  of  the  legislative  power 
to  declare  a  use  public.  We  are  only  called  on  to  say  that  sections 
of  the  Codes  which  provide  for  taking  water  from  riparian  proprie- 
tors (on  due  compensation)  to  supply  "farming  neighborhoods"  are 
constitutional  and  valid.  Whether,  in  any  supposable  instance,  the 
public  has  such  interest  in  a  use  which  can  be  directly  enjoyed  only 
by  an  individual  for  his  profit,  and  without  any  concomitant  duty 
from  him  to  the  public,  as  that  the  government  may  be  justified  in 
employing  the  eminent  domain  power  for  the  use,  as  for  a  public  use, 
is  a  question  somewhat  startling,  but  which  is  not  involved  in  the  de- 
cision of  the  present  action.  In  case  further  legislation  shall  be 
deemed  expedient  for  the  distribution  of  waters  to  public  uses,  we 
leave  its  validity  to  be  determined  after  its  enactment,  if  its  invalidity 
shall  then  be  asserted. 

The  Civil  Code  authorizes  any  person,  for  purposes  useful  to  him- 
self alone,  or  for  the  benefit  of  himself  and  others,  to  divert  the 
waters  of  a  stream,  the  rights  of  riparian  proprietors  not  being  af^ 
fected.  The  claim  of  respondent  is  that,  under  the  provisions  of  the 
Code,  any  person  may  divert  all  the  waters  of  a  stream  from  the 
lower  lands,  conduct  them  to  a  distant  place  beyond  the  water  shed, 
and,  whatever  the  additional  loss  by  seepage  and  evaporation  caused 
by  a  change  of  the  channel,  apply  them  either  to  his  own  purposes 
or  sell  them  to  others,  the  only  conditions  being  that  he  shall  appro- 
priate them  in  the  inanner  prescribed  by  the  Code,  and  that  they 
shall  be  used  for  an  object  beneficial  to  somebody.     Civil  Code,  1411. 
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It  may  be  intimated  that  the  court  should  avoid  too  narrow  a  view 
of  the  important  question  involved.  It  may  be  suggested  that  judges 
in  this  state  should  rise  to  the  appreciation  of  the  fact  that  the  phys- 
ical conditions  here  existing  require  an  "appropriator**  to  be  author- 
ized to  deprive,  without  indemnification,  all  the  lower  riparian  pro- 
prietors, however  numerous,  on  the  course  of  an  innavigable  stream, 
of  every  natural  advantage  conferred  on  their  lands  by  the  running 
water.  A  "public  policy"  has  been  appealed  to  which  has  not  found 
its  expression  in  the  statutes  of  the  state,  but  rests  apparently  on  the 
political  maxim,  "the  greatest  good  to  the  greatest  number,"  on  the 
claim  that,  by  permitting  such  deprivation  of  the  enjoyment  of  the 
stream  by  the  riparian  proprietors,  more  persons,  or  a  larger  extent 
of  territory,  will  be  benefited  by  the  waters.  The  proposition  is 
simply  that,  by  imperative  necessity,  the  right  to  take  or  appropriate 
water  should  be  held  paramount  to  every  other  right  with  which  it 
may  come  in  contact. 

But  the  policy  of  the  state  is  not  created  by  the  judicial  department, 
although  the  judicial  department  may  be  called  upon  at  times  to  de- 
clare it.  It  can  be  ascertained  only  by  reference  to  the  constitution 
and  laws  passed  under  it,  or  (which  is  the  same  thing)  to  the  princi- 
ples underlying  and  recognized  by  the  constitution  and  laws.  The 
contest  here  is  between  persons  who,  as  in  every  other  litigation,  may 
be  said  indirectly  to  represent  other  persons,  or  classes  of  persons, 
having  interests  like  those  of  the  respective  parties,  since  the  decision 
in  this  case  may  establish  a  rule  which  shall  determine  the  rights  of 
other  persons  holding  positions,  relatively  to  each  other,  like  those  of 
the  plaintiffs  and  defendant  herein.  Even  if  the  greater  number  whom 
it  is  assumed  will  be  benefited  by  making  the  interests  of  non-riparian 
takers  or  appropriators  paramount  shall  also  be  assumed  to  constitute 
"the  public,"  while  riparian  proprietors,  however  numerous,  shall  be 
treated  merely  as  individuals  having  interests  adverse  to  the  public, 
this  consideration,  if  it  should  ever  have  weight  with  judicial  tribunals, 
should  have  weight  only  in  very  doubtful  cases.  As  was  said  by 
Lewis,  C.  J.,  in  Vansickle  v.  Haines: 

"That  the  interests  of  the  public  should  receive  a  more  favorable  consider- 
ation than  those  of  any  individual,  or  that  the  legal  rights  of  the  humblest 
pei*son  in  the  state  should  be  sacrificed'to  the  weal  of  the  many,  is  a  doctrine 
which  it  is  to  be  hoped  will  never  receive  sanction  from  the  tribunals  of  this 
country.  The  public  is  in  nothing  more  interested  than  in  scrupulously  pro- 
tecting each  individual  citizen  in  every  right  guarantied  to  him  by  the  law, 
and  in  sacrificing  none,  not  even  the  most  trivial,  to  further  its  own  inter- 
ests."    7Nev.  259. 

If  the  law  is  settled,  we  cannot  override  the  established  rule  to  se- 
cure some  conjectual  advantage  to  a  greater  number.  If,  however, 
we  were  permitted  to  do  this,  the  inquiry  would  still  remain  whether 
the  recognition  of  a  doctrine  of  appropriation  (^uch  as  is  contended 
for  by  respondent)  would  secure  the  greatest  good  to  the  greatest 
number.     Observe,  if  that  be  the  true  rule,  the  appropriator  does  not 
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necessarily  act  as  the  agent  of  the  state,  employing  the  power  of  emi- 
nent domain  for  the  benefit  of  the  public^  bat  by  bis  appropriation 
makes  the  running  water  his  own,  subject  only  to  the  trust  that  he 
shall  employ  it  for  some  useful  purpose.  It  would  hardly  be  con- 
tended that  while  he  continues  to  use  it  for  a  useful  purpose,  a  stat- 
ute would  be  valid  which  should  take  it  from  him,  without  indemni- 
fication, under  a  pretext  of  regulating  the  "common  use"  of  the  wa- 
ter more  profitably,  or  of  providing  for  its  distribution  so  as  to  bene- 
fit a  greater  number  of  persous.  He  would  have  a  vested  right  to 
the  use  of  the  water,  although  the  riparian  proprietors  would  have 
none.  If,  indeed,  one  who  has  appropriated  the  water  of  a  stream 
since  the  adoption  of  the  present  constitution  has  appropriated  it 
"for  sale,  rental,  or  distribution"  to  others,  the  rates  he  may  charge 
consumers  must  be  fixed  by  local  authority.  Const,  art.  14,  §  1. 
But  if  he  shall  consume  the  water  himself,  one  may  thus,  for  his 
own  benefit,  arbitrarily  deprive  many  of  an  advantage  which,  whether 
technically  private  property  or  not,  is  of  great  value,  and  thus  secure 
to  himself  that  which,  by  every  definition,  is  a  species  of  private  prop- 
erty in  him.  Biparian  lands  are  irrigated  naturally  by  the  waters 
percolating  through  the  soil  and  dissolving  its  fertilizing  properties. 
This  is  sufficiently  apparant  from  the  consequences  which  ordinarily 
follow  from  the  continual  cessation  of  the  fiow  of  a  stream.  If,  in 
accordance  with  the  law,  such  lands  may  be  deprived  of  the  natural 
irrigation,  without  compensation  to  the  owners,  we  must  so  hold;  but 
we  fail  to  discover  the  principles  of  "public  policy"  which  are  of 
themselves  of  paramount  authority,  and  demand  that  the  law  shall 
be  so  declared.  In  our  opinion,  it  does  not  require  a  prophetic  vision 
to  anticipate  that  the  adoption  of  the  rule,  so-called,  of  "appropria- 
tion," would  result,  in  time,  in  a  monopoly  of  all  the  waters  of  the 
state  by  comparatively  few  individuals,  or  combinations  of  individuals, 
controlling  aggregated  capital,  who  could  either  apply  the  water  to 
purposes  useful  to  themselves,  or  sell  it  to  those  from  whom  they  had 
taken  it  away,  as  well  as  to  others.  Whether  the  fact  that  the  power 
of  fixing  rates  would  be  in  the  supervisors,  etc.,  would  be  a  sufficient 
guaranty  against  overcharges  would  remain  to  be  tested  by  experi- 
ence. Whatever  the  rule  laid  down,  a  monopoly  or  concentration  of 
the  waters  in  a  few  hands  may  occur  in  the  future.  But  surely  it  is 
not  requiring  too  much  to  demand  that  the  owners  of  lands  shall  be 
compensated  for  the  natural  advantages  of  which  they  are  to  be  de- 
prived. It  is  admitted  that  a  single  riparian  proprietor  would  stand 
on  the  same  footing  as  one  not  such.  But  the  concession  would  still 
leave  the  rule  in  force :  "First  come,  first  served." 

It  has  been  assumed  that  there  is  no  medium  between  the  rule 
contended  for  and  what  has  been  said,  to  be  the  rule  of  the  common 
law,  which  requires  that  the  stream  shall  fiow  "undiminished  in  quan- 
tity" past  the  lands  of  all  the  riparian  proprietors,  ttnd  it  has  some- 
times been  gravely  argued  that,  unless  the  doctrine  of  appropriation 
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shall  prevail,  the  owner  of  lands  near  the  mouth  of  a  stream  may  not 
only  fail  to  use  the  waters  himself,  but  will  have  power  to  refuse  to 
permit  any  other  person  to  employ  them.  We  have  already  said  that 
the  right  to  the  water  of  the  riparian  proprietor  may  be  taken  for  a 
public  use,  on  due  compensation  to  such  proprietor;  and  it  will  be 
noted  (since  the  defendant  is  not  a  riparian  proprietor,  unless  made 
such  by  the  mere  fact  of  its  appropriation)  that  the  exigencies  of  the 
present  case  do  not  imperatively  demand  that  we  shall  here  deter- 
mine the  respective  rights  of  riparian  owners  as  between  themselves. 
But  even  if  the  defendant  is  to  be  treated  as  a  ripari'^'U  proprietor 
with  reference  to  the  specific  tract  in  which  is  the  head  of  its  canal, 
we  entertain  no  doubt,  upon  principles  of  the  common  law  as  applied 
to  the  conditions  here  existing,  that  each  riparian  proprietor  is  en- 
titled to  a  reasonable  use  of  the  water  for  irrigation.  This  statement 
has  its  bearing  on  the  alleged  public  policy  which,  it  is  claimed,  « 
should  control  when  the  alternative  is  presented  between  "appropria- 
tion" and  the  non-use  for  irrigation,  or  like  purposes,  by  any  person. 
What  is  a  reasonable  use  by  a  riparian  occupant — reference  being 
had  to  the  use  required  by  the  others — must  depend  upon  the  circum- 
stances of  each  particular  case.  This  cause  was  not  tried  on  the 
theory  that  defendant  was  a  riparian  owner.  There  is  no  pretense 
that  the  water  diverted  was  necessary  for,  or  was  used  for,  the  rea- 
sonable irrigation  of  the  specific  tract  at  the  head  of  defendant's 
canal. 

Counsel  do  not  seem  to  agree  as  to  the  nature  and  pervading  force 
of  the  "public  policy"  relied  on.  While,  on  the  one  hand,  it  has  been 
suggested  that  policy  demands  the  recognition  of  the  doetrine  of  "ap- 
propriation,'* so  called,  (a  doctrine  which  would  give  to  the  prior  ap- 
propriator  the  right  to  divei:t,  without  compensation,  all  the  waters 
flowing  to  inferior  riparian  owners,)  throughout  the  state,  counsel,  ap- 
pearing as  amici  curice,  urge  that  different  public  policies  obtain  in 
different  portions  of  the  state.  In  view  of  this  assumed  fact,  it  is 
said,  it  should  be  held  that  the  streams  in  the  more  arid  portions  of 
California  may  be  entirely  diverted  by  the  prior  appropriator,  as 
against  those  below,  and  that  the  common-law  rights  of  riparian  pro* 
prietors  should  prevail  in  the  regions  in  which  the  climate  more 
nearly  resembles  that  of  other  states  where  the  common-law  rule  is 
enforced.  The  aridity  of  the  soil  and  air  being  made  the  test,  the 
greater  the  aridity  the  greater  the  injury  done  to  the  riparian  propri- 
etors below  by  the  entire  diversion  of  the  stream,  and  the  greater  the 
need  of  the  riparian  proprietor,  the  stronger  the  reason  for  depriving 
him  of  the  water.  It  would  hardly  be  a  satisfactory  reason  for  de- 
priving riparian  lands  of  all  benefit  from  the  flow  that  they  would 
thereby  become  utterly  unfit  for  cultivation  or  pasturage,  while  much 
of  the  water  diverted  ijiust  necessarily  be  dissipated.  No  precise  line 
of  separation  between  the  regions  so  characterized  is  pointed  out,  and 
the  attempted  classification  is  itself  somewhat  uncertain  and  indefi- 
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nite.  It  would  seem  there  could  be  no  doubt  that  the  law,  derived 
from  the  same  sources,  is  the  same  everywhere  in  California.  Were 
the  theory  of  counsel  accepted,  would  the  courts  take  judicial  notice 
of  the  physical  conditions,  in  an  undefined  district,  which  would  com- 
pel the  adoption  of  one  rule  rather  than  the  other?  or  would  the  mat- 
ter be  submitted  to  the  trial  court  or  a  jury  upon  evidence  to  be  de- 
termined as  a  question  of  fact?  If  the  theory  were  accepted,  parties 
to  a  litigation  would  be  subjected  to  one  or  another  law,  as  it  might 
be  djBemed  by  court  or  jury,  in  the  particular  case,  that  it  was  for  the 
interest  of  the  neighborhood  (or  large  "region,"  as  the  case  might  be) 
that  the  rights  of  the  parties  should  be  settled  by  the  one  law  or  the 
other.  Perhaps,  too,  the  law  with  respect  to  appropriators  and  bank- 
owners  on  the  same  stream  would  vary  with  the  changing  seasons. 
And  if  the  issue  as  to  the  applicability  of  one  law  or  another  were 
submitted  as  a  question  of  fact,  two  different  laws  might  obtain  and 
determin'e  the  rights  of  parties  in  different  suits,  as  the  evidence  ad- 
duced with  respect  to  physical  conditions  of  the  "region"  should  bring 
home  to  the  minds  of  the  triers  one  conviction  or  another.  Certainly, 
a  judgment  in  a  particular  case  (if  the  question  would  be  one  of  fact) 
would  not  be  binding  upon  all  the  residents  of  the  region,  nor  deter- 
mine what  law  prevailed  therein.  We  can  conceive  of  no  "public 
policy"  which  should  compel  us  to  abandon  the  rights  of  the  citizen 
to  the  whim  or  caprice,  or  to  the  deliberate  and  honest  judgment,  of 
the  arbiter  in  each  separate  case.  Whatever  is  the  general  law  bearing 
on  the  subject,  it  is  the  same  everywhere  within  the  limits  of  the  state. 
It  is  for  the  court  to  apply,  or  to  direct  a  jury  to  apply,  the  appro- 
priate rule  to  the  facts  proved  by  the  evidence  bearing  upon  the  issues 
made  by  the  pleadings;  but  neither  court  nor  jury  can  say  that  it  is 
expedient  to  declare  that  a  law  shall  be  operative  in  one  j)ortion  of 
the  state  which  differs  from  the  law  in  other  portions,  or  to  decide  that 
there  is  no  general  law  bearing  on  the  subject. 

4.  By  the  law  of  Mexico  the  running  waters  of  California  were  not 
dedicated  to  the  common  use  of  all  the  inhabitants  in  such  sense  that 
they  could  not  be  deprived  of  the  common  iLse. 

We  have  been  warned  lest  in  approaching  the  subject  we  shall  as- 
sume that,  in  the  very  nature  of  things,  running  waters  are  insepa- 
rably connected  with  the  riparian  lands.  It  may  be  conceded  that  if 
riparian  owners  have  any  right  in  the  waters  (or  in  the  lands  them- 
selves) it  is  such  as  is  created  or  recognized  by  the  law  of  the  land. 
It  is  at  least  equally  true,  however,  that  every  inhabitant  of  a  state 
or  district  does  not  possess  a  potential  right,  inherent  in  his  habi* 
tancy,  to  divert  so  much  of  the  waters  of  a  stream  as  he  may  have 
occasion  to  employ.  The  whole  matter  depends  upon  the  law  of  the 
country,  written  or  unwritten. 

Counsel  for  respondent  announce  the  proposition: 

"The-fundamental  principle  upon  which  all  the  laws  of  the  former  govern- 
ments of  this  territory  upon  this  subject  [waters  and  their  uses]  were  based  will 
v.lOp.no.9— 45 
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be  found  to  be  that  the  flowing  waters  of  the  streams  and  rivers  of  the  country 
roere  dedicated  to  the  common  tAse  of  the  inhabitants,  subject  to  that  legisla- 
tive control,  which  is  the  equivalent  of  the  exercise  of  that  legislative  power 
which  we  know  as  the  *  police  power'  of  the  state." 

We  understand  this  to  mean  that  "the  inhabitants"  of  the  territory, 
or,  at  least,  the  uccupants  of  lands  in  each  valley  or  water-shed  capa- 
ble of  irrigation  from  a  stream  flowing  in  it,  had,  under  the  Mexican 
law,  a  vested  interest  in  the  common  use  for  irrigation  and  like  pur- 
poses to  which  the  waters  were  "dedicated,"  which  could  not  be  taken 
away  by  the  legislative  power ;  that  the  dedication  continues  to  the 
present  hour ;  that  the  state  of  California  has  no  power  to  restrict 
the  use  to  riparian  proprietors;  that  the  statute  of  1850,  adopting  the 
common  law  "as  the  rule  of  decision,"  is  not  to  be  construed  as  an  at- 
tempt so  to  restrict  the  use,  and  if  it  must  be  thus  construed,  it  is  in- 
valid to  that  extent,  since  the  power  of  the  state  is  limited  to  the  mere 
regulation  of  the  common  use.  In  support  of  the  proposition  above 
recited,  counsel  refer  to  New  Orleans  v.  U.  S.,  10  Pet.  662.  In  the 
year  1717  a  charter  was  issued  by  the  king  of  France  to  a  corpora- 
tion styled  the  Western  Company,  whereby  were  granted  to  the  com- 
pany the  lands,  coasts,  harbors,  and  islands  in  Louisana.  Under  its 
auspices  the  ground  where  the  city  of  New  Orleans  now  stands  was 
selected  as  the  place  for  the  principal  settlement  of  the  province.  In 
1724  and  1728  maps  of  the  town  were  made,  on  which  a  space  on  the 
margin  of  the  Mississippi  was  designated  as  a  "quay."  This  space  was 
continually  used  for  the  purposes  to  which  it  was  devoted.  These, 
with  other  circumstances,  were  held  proof  of  a  dedication  to  the  pub- 
lic, in  Ne'w  Orleans  v.  U.  S.  The  case  is  in  accord  with  established 
principles,  both  of  the  civil  and  common  law. 

It  may  i>e  conceded  that  when,  under  the  former  government,  prop- 
erty was  dedicated  to  the  public  use,  either  by  a  private  person  or  the 
nation,  the  people  comprising  the  public  and  their  successors  acquired 
a  vested  interest  of  which  tbey  cannot  arbitrarily  be  deprived,  to  the 
extent  of  the  common  use  to  which  the  property  was  dedicated.  But 
it  would  seem  to  be  difficult  to  derive  the  right  to  the  exclusive  use  of 
the  whole  or  portions  of  the  waters  of  a  stream  from  their  dedication 
to  the  common  use  of  all.  We  shall  see  that  the  laws  of  Mexico  au-. 
thorized  the  diversion  of  waters  for  the  exclusive  benefit  of  corpora- 
tions and  individuals,  under  some  circumstances.  The  provisions  of 
our  Civil  Code  authorize  such  diversions  for  exclusive  use.  It  cannot 
be'  successfully  argued  that  laws  authorizing  such  exclusive  appropri- 
ations are  less  an  infringement  of  the  "common  use"  to  which  rivers 
were  devoted  than  a  law  limiting  the  use  of  the  paters  to  riparian 
proprietors. 

And  this  leads  to  an  inquiry  as  to  the  nature  of  the  common  use  of 
running  waters  under  the  Mexican  law.  In  the  Institutes  of  Justinian 
it  is  declared  concerning  things :  "  They  are  the  property  of  some  one  or 
no  one," — "vet  in  nostra  patrimonio  vel  extra  nostrum  patrimonium.*' 
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*'Some  are,  by  natural  right,  common  to  all;  some  are  public;  some 
are  of  corporate  bodies,  [cities — municipia;']  and  some  belong  to  no 
one.  Many  are  the  property  of  individuals,  acquired  in  divers  ways," 
etc.  Liber  2,  tit.  1.  "The  things  which,  by  natural  law,  are  common 
to  all,  are  these:  air,  running  water,  [aqua  profluens,]  the  sea,  and, 
as  a  consequence,  the  shores  of  the  sea."  Id.  §  1.  '^Flumimi  autem 
omnia  et  portvs  publica  sunt."  Id.  §  2.  The  Soman  law  distin- 
guished between  "re«  communes"  and  'Wes  publica,"  The  sea  was 
included  among  the  former,  the  rivers  among  the  latter.  Halleck, 
Int.  Law,  147,  notes.  All  perennial  rivers  were  public.  Dig.  43, 
12,  3.  Such  rivers  were  of  the  class  of  things  "publico  usui  desti- 
natce,"  like  ports  and  roads.     Moyle,  Ed.  Inst.,  184,  note. 

The  same  distinction  is  recognized  by  Spanish  writers;  "bienes 
comunes"  being  those  which,  not  being  as  to  property  of  any,  pertain 
to  all  as  to  their  use, — as  the  air,  rain,  water,  the  sea,  and  its  beaches; 
"bienes  publicos,"  those  which,  as  to  property,  pertain  to  a  people  or 
nation,  and,  as  to  their  use,  to  all  the  individuals  of  the  territory,  [or 
district,] — such  as  rivers,  shores,  ports,  and  public  roads.  Escriche. 
See,  also,  the  word  "cosa."  In  Febrero,  Novisimo,  cosas  comunes  are 
defined  as  those  "qui  sirven  a  las  hombres  y  demas  vivientes,  cotho  el 
aire,  el  agua  llovediza^  el  mar  y  sus  riberas,"  T.  1,  lib.  2,  tit.  1. 
Both  writers  cite  law  3,  tit.  28,  pt.  3.  In  Hall's  version  of  the  law 
referred  to  there  are  included  in  the  things  belonging  as  to  property  to 
none,  and  as  to  use  to  all  living  creatures,  "air,  rain,  tracer,  the  sea, 
and  its  shores."  Hall,  Mex.  Law,  447.  This  is  probably  a  mistake 
of  the  printer.  The  words  of  the  law  are,  el  ayre,  e  el  mar  e  las  aguas 
de  la  lluuia"  Lord  Denman  remarks  that  Fleta,  enumerating  "res 
communes"  omits  "aquaprojiuens"  Mason  v.  Hilly  5  Barn.  &  Adol. 
23.  By  the  Mexican  law  the  property  in  rivers  pertained  to  the  na- 
tion; the  use,  to  the  inhabitants.  The  nature  of  this  use  will  be  con- 
sidered hereafter. 

The  modern  doctrine  as  to  the  sea-shores,  even  in  countries  where 
the  civil  law  prevails,  seems  to  be  that  they  belong  to  the  state.  PoU 
lard's  Lessee  v.  Hagan,  3  How.  212.  It  has  been  suggested  that  the 
claim  of  ownership  by  the  English  crown  to  the  ocean  beaches  is  the 
remnant  of  the  broader  claim  once  asserted  to  the  narrow  seas  ad- 
joining th<S  British  islands.  Ang.  Water-courses.  But  the  modem 
doctrine  which  attaches  to  the  sovereignty  the  property  in  the  sea- 
shores seems  to  be  derived  from  Celsus.  Dig.  4,  3,  8, 3 ;  Moyle,  Inst. 
183.  By  the  Mexican  law  the  shores  of  the  sea  include  the  space 
covered  by  the  flux  and  reflux  of  the  waters  at  their  greatest  altitude, 
whether  in  winter  or  summer.  Escriche  calls  the  "playa"  "la  ribera 
del  mar,"  and  remarks:  "The  laws  of  the  Partidas  place  the  *playa' 
among  the  common  things  which  all  men  can  use,  but  it  cannot  be 
intended  to  treat  it  as  independent  of  the  nation  to  which  it  may  per- 
tain." And,  under  the  head  "Ribera,"  he  says:  "The  shores  of  the 
.sea  pertain  as  to  property  to  the  nation  of  whose  territory  they  are  a 
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part,  and  as  to  use  to  all,"  etc.  It  is  nnnecessary,  however,  here  to 
declare  whether  by  the  Mexican  law  the  ocean  beaches  were  ^ropmta* 
mvlliusj  or  pertained  as  to  property. to  the  nation. 

Whatever  the  common  use  to  which  rivers,  harbors^  and  pablic 
roads  were  subjected,  the  enjoyment  of  such  use  would  exclude  tbe 
notion  of  an  exclusive  use  or  occupation  which  must  interfere  with  a 
like  use  by  others.  ''Communis  omnium  est  harum  rerum  usus  adqaem 
natura  comparatce  sunt,  turn  siquid  earum  rervm  per  naturam  occupari 
potest,  id  eatentis  occvpantis  Jity  quatenus  ea  occupatione  ttsus  ille  pro^ 
miscuus  non  Iceditur.**  Tbe  common  use  of  rivers  would  seem  to  be 
such  as  all  could  enjoy  who  had  access  to  them  as  rivers.  Vinnius 
says :  "  Unicuique  licit  in  jiumine  publico  navigare  etpiscarW  and  adds, 
with  respect  to  running  water  generally:  '' Aqua pmjiuens  ad  lavan- 
dum  et  potandum  unicuique  jure  naturali  conccssa."  Cited  by  Lord 
Denman  in  Mason  v.  Hill,  6  Barn.  &  Adol.  1.  In  Mason  v.  Hill  the 
learned  judge  speaks  of  a  distinction  mentioned  by  tbe  civilians  be- 
tween a  river  and  its  waters ;  the  former  being,  as  it  were,  a  perpet- 
ual body,  and  under  the  dominion  of  those  in  whose  territory  it  is 
contained;  the  latter  continually  changing,  and  incapable,  ** while 
it  is  there,"  of  becoming  the  subject  of  property.  He  adds:  **It 
seems  that  the  Boman  law  considered  i'unning  water  not  as  a  bonum 
vacans,  in  which  any  might  acquire  a  property,  but  as  public  or  com- 
mon^ in  this  sense  only,  that  all  might  drink  it,  or  apply  it  to  the 
necessary  purposes  of  supporting  life;  and  that  no  one  bad  any 
property  in  the  water  itself,  except  in  that  particular  portion  which 
he  might  have  abstracted  from  the  stream,  and  of  which  he  had  the 
possession,  and  during  the  time  of  such  possession  only." 

The  common  use  of  the  waters,  it  would  seem,  existed  only  while 
they  continued  to  flow  in,  and  constituted  a  portion  of,  the  river;  but 
under  the  Mexican  law  an  exclusive  use  of  parts  or  the  whole  of  the 
waters  of  a  river  might  be  legally  acquired  oy  individuals.  The 
oceans,  *' propter  immensitaiem"  may  be  used  to  their  fullest  benefit 
"without  any  exclusive  appropriation,"  and  such  appropriation  is  not 
necessary  for  the  purposes  of  society,  or  of  advantage  to  mankind. 
"Moreover,  the  use  of  the  sea  may  be  said  to  be  matter  of  necessity 
to  all  those  nations  who  have  any  part  of  their  territories  bounded  by 
it;  and  as  no  nation  can  possibly  assert  that  it  is  unable  to  enjoy 
the  fullest  use  of  the  sea  without  the  exclusion  of  others,  so  no  nation 
can  have  any  just  ground  for  excluding  others  from  an  advantage 
which  all  may  enjoy,  together  with  equally  full  utility  to  each.  This 
legal  doctrine  is  thus  admirably  summed  up  by  a  German  civilian: 
'  The  great  sea  is  a  thing  the  use  of  which  is  inexhaustible,  conse- 
quently, as  no  one  can  acquire  the  dominion  of  things  the  utility  of 
which  is  unbounded  and  inexhaustible,  no  one  (even  were  it  possible 
in  fact)  can  subject  the  great  sea  to  his  dominion  without  violating 
natural  law ;  and  the  same  must  be  understood  of  several  nations, 
who  cannot,  for  the  same  reasons,  divide  the  dominion  of  the  great* 
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seas  amoDg  them.     Consequently  no  nation  can,  without  infringe^ 
ment  of  natural  law,  subject  to  its  dominion  the  great  sea.'  "   Bowyer, 
Comm.  Mod.  Civil  Law,  64;  citing  the  Pandects,  Grotius,  Pufendorf, 
Bynkershock,  Wolf,  Just.  Gent. 
The  same  writer  says : 

'*Both  Grotius  and  Pufendorf  deduce  the  appropiiation  of  things  which 
must  probably  have  been  common  to  all  men,  from  tlie  very  constitution  and 
organic  rules  and  necessities  of  the  social  state,  as  well  as  from  the  objects 
for  the  furtherance  of  which  that  state  is  intended.  But  it  follows  from  the 
same  principles  that  those  things,  the  exclusive  appropriation  of  which,  either 
to  a  portion  of  mankind  or  to  certain  individuals  and  purposes,  is  unnecessary 
for  the  objects  of  the  social  state,  (that  is,  for  the  furtherance  of  the  welfare 
of  mankind,)  must  remain  by  natural  law  common  to  all  men.  Thus  air  and 
light  cannot  be  brought  under  the  power  of  any  one  person.  Upon  these 
principles,  running  waters  are  held  by  the  Roman  juris  consulii  to  be  common 
to  all  men.  But  it  also  follows  that  this  decision  does  not  apply  to  waters 
the  appropriation  of  which  (to  the  exclusion  of  the  common  enjoyment)  Is 
necessary  for  a  certain  purpose;  as  water  included  in  a  pipe  or  other  vessel 
for  certain  uses.  The  common  right  to  the  use  of  running  water,  therefore, 
applies  only  to  those  cases  where  the  quantity  of  water  is  so  great  that  its 
entire  exclusive  appropriation  is  not  necessary,  having  regard  to  the  general 
objects  of  the  institution  of  property.  Gro.  Droit  de  la  Guerre,  Puf.  Droit  de 
JaKature."     Bowyer,  Comm.  61. 

"Thus,  running  water  is  capable,  indeed,  of  a  qualified  appropriation  as 
property,  but  subject  to  a  common  right  by  natural  law,  where  it  is  capable 
of  being  fully  enjoyed  without  exclusive  possession. ^^     Id.  62. 

Yinnius,  in  his  commentary  on  the  institution  above  referred  to, 
says  those  things  are  common  which  by  nature  are  devoted  to  the  use 
of  all,  and  which  in  ''nullius  adhuc  ditionem  aut  dominiuin  pervene- 
runt;"  which  seems  to  imply  that  some  things  hitherto  common  may 
become  the  property  of  an  individual.  And  this  is  true  with  refer- 
ence to  things  the  ultimate  property  of  which  is  in  the  state,  the  use 
of  which  is  common  until  the  exigencies  of  the  social  state  require 
that  they  shall  be  subject  to  the  exclusive  use  of  individuals.  Inas- 
much, however,  as  the  property  is  in  the  nation,  such  exclusive  use  can 
be  acquired  only  with  the  nation's  consent. 

By  the  Mexican  Civil  Code  of  1870  it  is  provided:  "The  property 
in  waters  which  pertains  to  the  state  does  not  prejudice  the  rights 
which  corporations  or  private  individuals  may  have  acquired  over 
them  by  legitimate  title,  according  to  what  is  established  in  the 
special  laws  respecting  public  property.  The  exercise  of  *  property ' 
in  waters  is  subject  to  what  is  provided  in  the  following  articles." 
Article  1066.  In  Guerra's  £1  Codigo  Civil,  in  Forma  Didactica,  the 
word  "private"  is  inserted  after  the  word  "property,"  so  as  to  make 
the  last  sentence  of  the  article  read :  "Elejercicio  de  la  propiedad 
privada  de  laa  aguas^  esta  sujeto"  etc.  If,  as  is  suggested  by  counsel, 
the  presumption  is  that  the  provisions  of  the  Code  are  declaratory  of 
the  pre-existing  law,  the  right  which  could  be  acquired  under  the 
laws  to  the  separate  use  of  the  portions  of  a  stream  constituted  an 
exclusive  usufruct  of  the  nature  of  private  property,  which  did  not 
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and  could  not  co-exist  with  a  common  use  of  such  waters  by  all.  As 
we  have  seen,  running  water  is  capable  of  appropriation  as  private 
property,  independent  of  any  common  use,  where  the  quantity  of 
water  is  so  small  as  to  be  incapable  of  being  fully  enjoyed  without 
exclusive  possession.  The  exclusive  appropriation  is  put  in  opposi- 
tion to  the  common  use.  Bowyer,  Comm.  supra.  Article  789  of  the 
Civil  Code  defines  private  property:  "All  things  the  dominion  of 
which  pertain  legally  to  private  persons,  and  those  which  cannot  be 
used  without  the  consent  of  the  owner,  are  private  property." 

The  Mexican  government  prohibited  any  diversion  or  obstruction 
of  the  waters  of  a  river  by  riparian  proprietors  or  others,  which 
should  interfere  with  navigation.  Escriche  says :  "ATo  puede  ningim 
particular  hacer  en  log  rios  ni  en  sus  riberas  casa  o  otro  edificio  que  em- 
barace  la  navegaclon,  *  *  ♦  porque  la  utilidad  de  todos  los  horn- 
bres  no  se  ha  de  impedir  por  la  de  uno  solo,''  etc.  It  has  been  said 
that  rivers  may  be  used  for  purposes  of  navigation,  not  only  by 
the  denizens  of  the  land  where  they  are  found,  but  by  strangers,  un- 
less some  municipal  ordinance,  law,  or  custom  confines  their  use  to  a 
certain  class  of  persons.  Febroro.  This,  of  course,  implies  that  the 
sovereign  may  limit  the  right  of  navigation  to  particular  classes. 
"Notwithstanding  the  banks  of  rivers  are  as  to  dominion  or  owner- 
ship  of  those  whose  lands  adjoin,  all  navigators  may  use  them,  by 
tying  their  vessels  to  the  trees  growing  there,  landing  their  merchan- 
dise thereon,"  etc.  Gen.  Halleck  says  that,  by  the  Eoman  law,  the 
right  to  navigate  rivers  carried  with  it  the  right  to  moor  ships  to  the 
banks.     Int.  Law,  supra. 

Thus,  it  was  the  policy  of  Mexico  to  fopter  and  protect  navigation. 
The  rivers  naturally  adapted  to  the  passage  of  water-craft  were  de- 
voted to  the  common  use  for  purposes  of  navigation.  It  would  seem 
to  be  in  the  power  of  the  sovereign,  (except  so  far  as  the  power 
is  limited  by  the  constitution  of  government)  to  authorize  such  diver- 
sions as  shall  interfere  with  navigation.  It  was  never  doubted  that 
an  act  of  parliament  would  operate  to  extinguish  any  public  right  to 
passage.  Woolr.  Waters,  289.  While,  however,  a  river  remained  a 
navigable  river,  the  navigation  was,  by  the  civil  law,  common  to  all, 
unless  the  privilege  was  limited  to  a  class.  Interference  with  the 
appropriate  common  use  of  innavigable  rivers  was  not  thus  absolutely 
prohibited  by  the  Mexican  law.  The  common  use  of  the  waters 
of  such  rivers  by  all  who  could  legally  gain  access  to  them  continued 
only  while  the  waters  legally  flowed  in  their  natural  channel,  and  the 
power  of  determining  whether  the  public  good — the  purposes  for 
which  the  social  state  exists — demands  that  the  use  of  the  whole  or 
portions  of  the  waters  should  pass  as  an  exclusive  right  to  one  or  a 
class  of  individuals  remained  in  the  sovereign.  Whether  the  power 
is  an  incident  to  the  ultimate  domain  or  right  of  disposing  of  the 
property  of  the  state,  or  is  to  be  referred  to  some  other  source  or 
principle,  the  Mexican  government  employed  the  power  of  permitting 
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the  diversion  of  waters  from  innavigable  rivers  by  those  not  riparian 
proprietors  upon  such  terms  and  conditions,  and  with  such  limita* 
tions,  as  were  established  by  law,  or  by  usages  and  customs  which 
had  the  force  of  law.  That  government  saw  fit  to  concede  private 
rights  to  the  exclusive  use  of  the  waters  of  such  streams.  It  had 
power  to  do  this,  even  if  the  consequence  should  be  the  entire  depri- 
vation of  the  common  use. 

It  may  be  said  that  the  Mexican  laws  which  provided  for  such  con- 
cessions to  individuals  or  corporations  did  not  provide  for  grants  to 
such  persons,  but  were  themselves  a  recognition  of  a  right  in  all  to 
a  use  of  the  waters.  But  a  system  which  provided  for  the  mode  of 
acquisition  of  private,  separate,  and  exclusive  rights,  by  individuals 
or  corporations,  cannot  be  said  to  be  merely  in  regulation  of  a  com- 
mon use.  The  common  right  of  passage  over  a  public  road,  or  of 
navigation  of  a  river,  may  be  regulated  by  laws  which  facilitate  the 
general  enjoyment  of  the  common  use.  But  under  pretense  of  exer- 
cising the  common  use,  where  it  exists,  no  one  can  interfere  with 
its  enjoyment  by  others.  Article  803  of  the  Code  of  1870 — except, 
perhaps,  with  reference  to  some  of  the  penalties  prescribed  declara- 
tory of  the  pre-existing  law — provides :  "Those  who  obstruct  the  com- 
mon use  of  public  property  are  subject  to  the  established  penalties, 
to  pay  all  d9.mage  and  injury  caused,  and  to  suffer  the  los^  of  the 
works  they  shall  have  made."  Those  who  appropriated  and  diverted 
the  waters  of  an  innavigable  river  in  accordance  with  the  laws,  ob- 
structed pro  tanto  its  common  use.  Nevertheless  they  acquired  an 
exclusive  right  to  the  use  of  that  which  they  diverted,  because,  if  they 
complied  with  the  established  conditions,  their  rights  were  acquired 
under  and  in  accordance  with  law,  and  the  waters  they  diverted  were  no 
longer  portions  of  the  waters  of  a  river,  or  subject  to  the  common  use. 

No  one  of  such  had  any  right  in  or  to  the  water  until  he  had  com- 
plied with  the  conditions  which  authorized  him  to  appropriate  it. 
Every  one  of  such  who  complied  with  the  conditions,  and  appropri- 
ated water,  acquired  a  vested  right  in  such  water,  at  least  while  he 
continued  to  use  it,  except  in  the  single  case  where  he  acquired  a 
right  merely  conditional,  under  laws  which  reserved  the  power  in  the 
agents  of  the  state  or  municipality  to  deprive  him  of  it  without  in- 
demnification. It  may  be  conceded  that  one  who  bad  acquired  the 
right  to  the  exclusive  use  of  a  portion  of  the  waters  of  a  river  under 
the  Mexican  regime  could  not  be  deprived  of  his  right  by  a  law  of 
California.  But  can  it  be  said  that  all  the  inhabitants  of  the  state, 
or  of  a  valley  through  which  a  stream  flows,  have  such  a  vested  right 
in  the  use  of  the  waters  which  some  of  them  (on  performance  of  the 
conditions  prescribed  by  Mexican  law)  might  have  appropriated,  but 
never  did  appropriate? — this  on  the  theory  that  the  waters  had  been 
dedicated  to  the  common  use  of  all?  It  would  be  a  dedication  never 
accepted  by  those  to  whom  it  was  made,  and  a  dedication  to  a  com- 
mon use  which  could  never  be  enjoyed  in  common. 
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Those  who  had  not  appropriated  waters  in  the  mode  prescribed 
had  no  right  or  property  in  the  water  or  its  use  of  which  they  would 
be  deprived  by  subsequent  legislation  conferring  the  use  of  the  waters 
on  riparian  proprietors  alone;  and  it  would  seem  very  clear  that 
those  who  actually  appropriated  water,  in  compliance  with  the  condi- 
tions prescribed,  acquired  a  proprietary  interest  of  which  they  could 
not  be  deprived, — at  least  while  they  continued  its  use, — except  on 
sufiScient  indemnification.  It  cannot  be  presumed  that,  under  a  con- 
stitution which  declares,  in  as  distinct  terms  as  does  our  own,  that 
private  property  shall  not  be  taken,  except  on  due  compensation,  the 
legislature  attempted  to  authorize  an  arbitrary  deprivation  of  prop- 
erty rights  acquired  by  expenditures  invited  by  the  laws  themselves. 
At  common  law,  if  a  navigable  river  should  happen  to  change  its 
course  the  right  of  navigation  extends  wheresover  the  channel  should 
run,  (Woolr.  288;)  and  by  the  Civil  Code  of  1870  rivers  and  their 
beds  [alveos]  are  declared  to  be  public  property  of  common  use,  (sec- 
tion 802.)  But  the  property  of  the  nation  in  the  space  subjacent  to 
the  river  ceases  when  that  space  ceases  to  be  the  bed.  **When  a  river 
varies  its  course,  the  owners  of  the  fields  or  estates  newly  covered  by 
the  waters  lose  the  space  which  the  river  occupies,  and  the  riparian  pro- 
prietor of  the  abandoned  bed  acquires  the  part  in  front  of  his  land  to 
the  middle  of  the  bed,"  etc.  Civil  Code  1870,  art.  897.  See,  also, 
Escriche,  "Aguas'*  and  ''Rio.*'  "The  islands  which  are  formed  in  riv- 
ers not  navigable  or  floatable  belong  to  the  proprietors  of  both-  banks 
proportionably  with  the  extension  of  the  front  of  each  estate  along  the 
river,  drawing  a  dividing  line  through  the  middle  of  the  bed.''  Arti- 
cle 900.  Thus,  the  property  of  the  nation  is  in  the  river  and  its  bed, 
while  it  is  the  bed  of  the  river;  the  common  use  continues  while  the 
water  is  the  water  of  a  river.  But  a  private  right  to  the  exclusive 
use  of  the  waters  could  be  acquired,  under  the  Mexican  law,  by  pre^ 
^criptioHy  or  on  compliance  with  the  established  conditions;  and 
the  general  property  of  the  nation  in  running  waters  did  not  preju* 
dice  such  special  private  rights. 

Conceding  the  provisions  of  the  Civil  Codes  of  1870  and  1884 
to  be  declaratory  of  the  law  as  it  existed  when  California  w&s  ceded 
to  the  United  States,  they  do  not  confer  nor  recognize  any  inherent 
vested  right,  enforceable  in  the  courts,  in  others  than  riparian  pro- 
prietors, to  the  use  of  any  portion  of  the  waters  of  a  stream,  nor  any 
right,  except  as  to  those  who  actually  appropriate  waters  in  the  man- 
ner and  on  the  conditions  prescribed  by  the  laws.  It  may  be  that  the 
Mexican  system  implies  a  recognition  of  an  imperfect  obligation  or 
moral  duty  on  the  part  of  the  government  to  provide  for  the  distribu- 
tion of  the  waters  in  such  manner  as  to  encourage  the  settlement  of 
the  country,  develop  manufactures,  and  benefit  agriculture.  In  this 
view,  it  would  seem  that  the  laws  were  inspired  with  a  liberal  spirit, 
and  were  well  calculated  to  advance  those  objects. 

By  the  Codes  the  owner  of  an  estate  in  which  there  is  a  natural 
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spring  may  use  or  dispose  of  its  waters,  subject  only  to  condemna- 
tion for  public  use  on  compepsation  to  the  owner.  Article  1056, 
Code  1870.  Such  was  the  law  previously, — the  spring  was  his  as 
part  of  his  land.  Eacriche,  **Agua8,"  By  article  1066  of  the  same 
Code  the  property  of  the  state  does  not  prejudice  the  rights  over 
waters  acquired  by  individuals  or  corporations,  "by  legitimate  title, 
according  to  what  is  established  by  the  special  laws."  That  article 
declares  that  the  exercise  of  private  property  in  waters  is  subject  to 
what  is  provided  in  articles  1067,  1068,  and  1069.  The  first  two  of 
these  prohibit  any  diversion  which  shall  interfere  with  navigation. 
Article  10G9  declares: 

"The  owner  \el  propietario]  of  water,  whatever  may  be  his  title,  cannot 
impede  the  use  \el  abasto]  that  may  be  necessary  for  the  persons  or  cattle  of 
a  possession  or  rural  estate,  nor  oppose  the  construction  of  indispensable 
works  to  satisfy  this  necessity  in  the  manner  least  injurious  to  the  owner, 
but  he  shall  have  a  rigiit  to  indeninilication,"  \''por  los  perjuicios  qiie  por 
tal  motivose  lecatisetu"  Guerra,]  "save  that  the  inhabitants  shall  have  ac- 
quired the  use  of  the  water  by  prescription,  or  other  legal  title." 

Article  966  of  the  Code  of  1884  is  a  substitute  for  articles  1067, 
1068,  and  1069  of  the  Code  of  1870.  In  that  article  it  is  said:  "He 
who,  in  conformity  with  the  preceding  article,  [he  who  has  acquired 
a  private  property  to  waters,  by  legitimate  title,'  according  to  what  is 
established  in  the  special  laws,]  may  be  using  the  waters  of  a  river^ 
cannot  impede,"  etc.     Article  1073  of  the  Code  of  1870  is: 

"Every  one  who  wishes  to  use  the  water  of  which  he  can  dispose  has  a 
right  to  cause  it  to  pass  through  intermediate  grounds,  with  the  obligation  of 
indemnifying  their  owners,  as  well  also  as  those  who  own  the  lower  lands  on 
or  through  which  the  waters  may  filter  or  ftUl,'" —  \"Asi  como  tambien  a  los 
de  las  predias  infer  lores  sobre  que  se  flltren  o  caigan  la^  agicas, "] 

We  understand  the  last  class  to  be  those  whose  lands  are  injured 
by  the  water  after  it  has  been  diverted.  The  article  treats  of  a  legal 
servitude  which,  without  agreement  or  prescription,  but  simply  as  a 
consequence  of  the  respective  positions  of  the  estates,  (article  1056,) 
is  imposed  on  lands  situated  between  the  river  and  the  tract  or  place 
to  which  the  water  is  conducted.  It  does  not  purport  to  give  the  ab- 
solute right,  without  regard  to  the  conditions  provided  by  laws,  or 
administrative  regulations  under  the  laws,  to  divert  waters  of  a  river 
by  one  separated  from  it  by  other  lands,  nor  define  the  mode  by 
which  rights  thus  to  divert  may  be  gained. 

The  laws  of  Mexico  relating  to  pueblos  conferred  on  the  town  au» 
thorities  the  power  of  distributing  to  the  common  lands,  and  to  its 
inhabitants,  the  waters  of  an  innavigable  river  on  which  the  pueblo 
was  situated.  It  is  not  necessary  to  say  that  the  property  of  the 
nation  in  the  river,  as  such,  was  transferred  to  the  pueblo ;  but  it 
would  seem  that  a  species  of  right  to  the  use  of  all  its  waters  neces- 
sary to  supply  the  domestic  wants  of  the  pohladores,  the  irrigable 
lands,  and  the  mills  and  manufactories,  within  the  general  limits. 
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was  vested  in  the  pueblo  authorities,  subject  to  the  trust  of  distribut- 
ing them  for  the  benefit  of  the  settlers. 

A  translation  of  the  plan  of  Pitic  is  annexed  to  Dwinelle*s  Colonial 
History  of  San  Francisco,  addendum  No.  7.  The  original  is  not  before 
us.  Whether  the  plan  of  Pitic  is  or  is  not  a  scheme  in  all  respects 
applicable  to  every  pueblo  created  after  the  date,  November  14,  1789, 
(as  is  claimed  by  counsel,)  it  may  be  conceded  the  provisions  therein 
contained  were,  in  substance,  those  having  force  in  the  pueblos  estab- 
lished in  California  while  it  was  part  of  the  territory  of  Mexico.  The 
plan  authorized  a  commissioner,  after  the  measurement  of  the  ex- 
terior lines  of  the  four  leagues,  to  set  apart  the  ejidos,  proprio8,  etc., 
and  to  distribute  the  remaining  lands  to  the  settlers  in  separate  tracts. 
The  nineteenth  and  twentieth  sections  of  the  plan  read : 

"Sec.  19.  The  advantage  of  irrigation  being  the  principal  means  of  fertiliz- 
ing the  lands,  and  the  most  conducive  to  the  increase  of  the  settlement,  the 
commissioner  shall  take  particular  care  to  distribute  the  waters  so  that  all  the 
land  that  may  be  irrigable  might  partake  of  them,  especially  at  the  seasons  of 
spring  and  summer,  when  they  are  most  necessary  to  the  cultivated  land  in 
order  to  insure  the  crops,  for  which  purpose,  availing  himself  of  skillful  or 
intelligent  persons,  he  shall  divide  the  territory  into  districts  [partidos]  or 
hereditaments,  marking  out  to  each  one  a  trench  or  ditch,  starting  from  the 
main  source,  with  the  quantity  of  water  which  might  be  regulated  as  sufficient 
for  its  irrigation,  at  the  said  pei-iods  and  at  the  other  seasons  of  the  year  that 
they  may  need  them;  by  which  means  each  settler  shall  know  the  trench  or 
ditch  by  which  his  hereditament  shall  be  irrigated,  and  that  he  cannot  and 
shall  not  have  the  power  to  take  the  water  of  another,  nor  in  a  greater  quan- 
tity than  that  which  may  fall  to  his  share;  for  which  purpose,  and  that  it 
may  not  increase  in  injury  to  the  owners  situated  on  the  land  beyond  or  still 
lower,  it  shall  be  proper  for  the  trenches  or  partitions  to  be  constructed  in 
the  main  ditch  made  of  lime  and  stone,  at  the  cost  of  the  settlers  themselves. 

"Sec.  20.  In  order  that  these  [the  settlers]  might  enjoy  with  equity  and 
justice  the  benefit  of  the  waters  in  proportiou  to  the  need  of  their  respective 
crops,  there  shall  be  named  annually  by  the  ayuntamiento  one  alcalde  [or 
Ynaadador]  for  each  trench,  to  whose  charge  sliall  fall  the  care  of  distributing 
them  in  the  estates  [hei^edades]  comprised  in  the  'partido^  or  hereditament, 
which  shall  be  irrigated  by  them  in  proportion  to  their  need  for  this  benefit, 
designating,  by  a  list  which  he  shall  make  out,  the  hours  of  day  and  night  at 
which  each  owner  [heredado]  shall  irrigate  his  lands  sown  with  grain;  and, 
in  order  that  by  tlie  carelessness  or  indolence  of  the  owners  [dttenos]  those 
[the  lands]  that  may  need  them  shall  not  remain  without  irrigation,  nor  the 
crops  be  lost,  whereby,  independent  of  the  private  injury,  may  also  result 
that  of  the  public  and  community,  produced  by  the  want  of  provisions  and 
supplies,  it  shall  also  come  within  the  duty  of  the  alcalde  or  mandador  for 
each  trench  to  have  a  servant  [^eo?2]  or  day  laborer,  knowing  the  hour  of  the 
day  or  night  designated  for  the  irrigation  of  each  tract  of  land  or  corn-field, 
who,  in  default  of  its  owner,  shall  take  care  to  irrigate  it;  the  just  price  of 
his  labor,  which  shall  be  caused  to  be  paid  to  him  by  the  owner  of  the  land 
or  estate  [heredad]  irrigated,  to  be  thereafter  regulated  by  the  commissionei 
or  by  the  justice." 

In  Hart  v.  Burnett,  15  Cal.  630,  it  was  held  that  the  pueblo  had  a 
"certain  right  or  title"  to  the  lands  within  its  general  limits,  notwith- 
standing the  fact  that  the  Mexican  government  retained  the  power 


Digitized  by 


Google 


Cal.]  LUX   V.  HAGGIN.  716 

to  make  grants  within  those  limits ;  that  the  puoVilo  aathorities  were 
more  than  mere  agents  of  the  govermment  io  dispose  of  the  lands  as 
public  lands,  but  the  pueblo  itself  had  a  vested  interest  in  the  lands, 
and  that  the  portions  of  such  lands  not  set  aside  or  dedicated  to  com- 
mon uses,  or  for  special  purposes,  could  be. gran' ed  in  lots  by  the  mu- 
nicipal officers  to  private  persons,  in  full  ownership;  that  the  city  of 
San  Francisco  succeeded  to*  the  right  or  title  of  the  pueblo,  and  that 
the  municipal  lands  to  which  it  thus  succeeded  were  held  in  trust  for 
the  public  use  of  the  city,  and  were  not  subject  to  seizure  and  sale 
under  execution  issued  on  a  judgment  against  the  city;  that  the  prop- 
erty and  trusts  were  public  and  municipal  in  their  nature,  were  within 
the  supervision  and  control  of  the  state  sovereignty,  and  the  federal 
government  had  no  such  supervision  or  control;  that  the  act  of  the 
state  legislature  of  March,  1858,  confirming  the  so-called  "Van  Ness 
Ordinance,"  was  a  legal  and  proper  exercise  of  this  sovereign  power. 

By  analogy,  and  in  conformity  with  the  principles  of  that  decision, 
we  hold  the  pueblos  had  a  species  of  property  in  the  flowing  waters 
within  their  limits,  or  ''a  certain  right  or  title"  in  their  use,  in  trust, 
to  be  distributed  to  the  common  lands,  and  the  lands  originally  set 
apart  to  the  settlers,  or  subsequently  granted  by  the  municipal  au- 
thorities. It  may  be  conceded  that  such  authorities  were  not  author- 
ized to  make  concessions  to  individuals  of  the  perpetual  and  exclu- 
sive use  of  portions  of  the  waters,  without  reference  to  the  needs  of 
the  other  inhabitants,  or  that  such  concessions  would  be  an  abuse  of 
^he  trust*  But  they  had  a  species  of  right  or  title  in  the  waters  and 
their  use,  subject  to  the  public  trust  of  continuously  distributing  the 
use  in  just  proportion.  The  trust  is  within  the  supervision  and  con- 
trol of  the  state.  Thus,  the  legislature  has  provided  for  the  mode 
and  manner  in  wiiich  shall  be  exercised  the  tjust  of  distributing  the 
waters  by  the  city,  the  successor  of  the  pueblo  of  Loa  Angeles.  The 
inhabitants  of  the  former  pueblo,  who  were  using  water  when  this 
territory  was  transferred  to  the  United  States,  had  not  acquired  a 
vested  right  to  any  particular  quantity  of  water ;  and  the  occupants 
of  lands  within  the  city,  the  pueblo's  successor,  are  beneficiaries  only 
to  the  extent  that  they  are  entitled  to  the  use  of  such  water,  and  at 
such  times,  as  accords  with  the  laws  regulating  the  public  and  mu- 
nicipal trust.  Each  pueblo  was  quasi  a  public  corporation.  By  the 
scheme  of  the  Mexican  law  it  was  treated  as  an  entity  or  person,  hav- 
ing a  right  as  such,  and,  by  reason  of  its  title  to  the  four  leagues  of 
land,  to  the  use  of  the  waters  of  the  river  on  which  it  was  situated, 
while,  as  a  political  body,  it  was  vested  with  power,  by  ordinance,  to 
provide  for  a  distribution  of  the  waters  to  those  for  whose  benefit  the 
right  and  power  were  conferred. 

Escriche  deduces  from  law  8,  tit.  28,  and  law  18,  tit.  32,  partida 
3,  and  from  writers  basing  their  opinion  on  those  laws  and  the  Bo- 
man  laws,  that  any  inhabitant  of  a  pueblo  through  which  passed  an 
innavigable  river  might  extract  a  part  of  its  waters,  and  construct  an 
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ncequia,  in  order  to  irrigate  his  land,  or  to  run  his  mill,  provided  he 
oould  do  so  "without  prejudice  to  the  common  use  or  destiny  which 
the  pueblo  shall  have  given  the  waters;  with  the  understanding  that 
if  the  acequta  shall  cross  the  land  of  another,  or  the  crown  lands,  or 
the  land  common  to  the  inhabitants  of  the  pueblo,  a  license  from  the 
private  owner,  or  from  the  king,  or  from  the  town  council,  is  indis- 
pensable." ['^Bajo  el  suptLegto  de  que  si  la  acequia  hubiese  de  atrave' 
ear  suelo  ajeno,  realengo  o  concejil^'*  etc.]     Bscriche,  '* Acequia." 

Thus,  by  virtue  of  the  laws,  each  person  having  land  within  the 
pueblos  was  permitted  to  conduct  water  to  it,  (obtaining  the  consent 
of  the  owners  of  the  lands  between  his  and  the  river,)  provided,  by  so 
doing,  he  did  not  violate  the  municipal  ordinances  giving  destination 
or  distributive  use  to  the  waters.  By  its  terms  this  permission  was 
accorded  only  to  the  inhabitants  of  the  pueblo,  and  could  be  acted 
on  only  in  such  manner  as  should  not  interfere  with  municipal  ordi- 
nances. 

Aft^r  speaking  of  springs  rising  in  a  man's  land,  which  are  his 
property,  Escriche  says : 

"Waters  belong  to  the  public  which  are  not  and  cannot  [thus?)  be  private 
property.  Such  are  the  waters  of  rivers  which,  by  themselves,  or  by  acces- 
sion with  others,  pursue  their  course  to  the  ocean.  They  may  be  navigable 
or  not  navigable.  If  navigable,  no  one  can  avail  himself  of  the  waters  so  as 
to  embarrass  or  hinder  navigation.  If  not  navigable,  the  owners  of  the 
lands  through  which  they  pass  may  use  the  waters  thereof  for  the  utility  of 
their  farms  or  industry,  without  prejudice  to  the  common  use  or  destiny 
which  the  pv^hlosan  their  course  shall  have  given  them,  and  with  the  modifi- 
cations provided  in  the  laws,  orders,  and,  decrees  which  are  spoken  of  under 
the  word  •  aceguiaJ^    [*  Ayuas,^  de  las  aguas  que pertenecen  al  publico,]" 

And  in  treating  of  ''waters  which  pass  by  the  side  or  through  an 
estate, "  the  same  writer  says : 

"  The  use  of  watei-s  of  which  no  one  can  avail  himself  without  a  license  from 
the  authority  is  to  be  regulated  [debearreglarsej  by  municipai  ordinances,  or 
by  the  usages  and  customs  of  the  country,  [los  usos  y  cosiwwferc*,— general  and 
long-contiuued  practices,  which  have  acquired  the  force  of  law;]  but,  in  de- 
fault of  ordinances  and  customs,  equity  and  the  interests  of  agriculture  dic- 
tate the  following  rules." 

He  proceeds : 

"The  waters  of  fountains  and  springs  are  the  property  of  the  owners  of  the 
lands  on  which  they  rise;  *  *  *  but  as  they  go  out  from  thence  they  be- 
come running  waters,  [aqua pro fluens^l  and  pertain  like  common  things 
[cosas  comunes\  to  the  first  who  occupies  them,  so  far  as  he  has  need  of  them. 
The  first  who  can  occupy  them  are  the  owners  of  the  estates  which  they  bathe 
or  cross. " 

He  then  treats  of  the  rights  of  riparian  proprietors  to  the  use  of 
the  waters  as  between  themselves. 

From  the  foregoing  it  appears  that  the  riparian  proprietor  could 
not  appropriate  water  in  such  manner  as  should  interfere  with  the 
common  use  or  destiny  which  a  pueblo  on  the  stream  should  have 
given  to  the  waters;  and,  semblCj  that  the  pueblos  bad  a  preference 
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or  prior  right  to  consume  the  waters,  even  as  against  an  upper  rip9>^ 
rian  proprietor.  The  common  use  here  spoken  of  is  the  nse  for  the 
benefit  of  the  community  or  inhabitants  of  the  pueblo,  whose  interests 
as  a  whole  were  to  be  considered  in  the  distribution  of  the  waters  by 
the  officers  of  the  pueblo.  Plan  of  Pitic,  §  20.  It  is  not  necessary 
here  to  decide  that  the  pueblos  had  the  preference  above  suggested ; 
nor  is  it  necessary  here  to  speak  of  the  relative  rights  of  two  or  more 
municipalities  on  the  same  stream.  In  such  case  (whatever  the  stand- 
ard by  which  were  to  be  determined  the  relative  rights  of  the  pueblos 
respectively  as  to  quantity  of  water)  it  would  seem  clear  that  the 
municipal  regulations  of  each,  with  respect  to  the  application  atid 
distribution  of  water,  would  be  of  force  only  within  its  owd  boundaries^ 
But  there  could  be  no  municipal  ordinance  of  a  pueblo  regulating  or 
distributing  the  waters  of  a  stream  among  its  inhabitants,  or  other 
persons,  until  a  pueblo  was  established.  We  take  notice  that  no 
pueblo  existed  on  the  water-course  (if  any  there  be)  which  is  the  sub- 
ject of  the  present  controversy.  No  portion  of  its  waters  were  there- 
fore  dedicated  or  devoted  to  the  use  of  the  inhabitants  of  a  pueblo  by 
virtue  of  the  laws  giving  to  pueblos  the  power  of  distributing  waters. 

Turning  now  to  the  '-laws,  orders,  and  decrees/'  under  the  word 
**Acequia,"  to  which  we  are  referred  by  Escriche.  In  the  instructions 
of  May  15, 1788,  to  corregidores  (magistrates  with  a  species  of  super- 
vision over  matters  political  and  economical  in  pueblos  and  districts) 
and  superior  (appointed)  alcaldes,  they  were  directed,  in  order  to  pro- 
mote the  utility  of  the  fields  by  the  use  of  all  the  water  that  could  be 
applied  for  their  benefit,  to  adopt  measures  for  the  construction  of 
acequias  from  the  rivers,  draining  them  in  the  parts  most  convenient, 
without  prejudice  to  their  course  and  to  the  lower  districts,  and  taking 
care  also  to  discover  subterranean  waters  in  order  to  use  them,  ''aa 
well  as  for  flour-mills,  fulling-mills,  and  other  necessary  and  conven- 
ient machinery  for  grinding,"  etc,  Nov.  Recopilacion,  T.  3,  tit.  11, 
lib.  7,  law  27,  §  48;  Hall.  Mex.  Law,  §  1402.  By  the  royal  decree 
of  the  thirty-first  of  August,  1819,  favors  were  extended  to  ayunUi' 
mientosy  communities,  companies,  and  individuals  who,  ''with  the  pre- 
vious corresponding  permission  of  the  government,"  should  construct 
at  their  own  cost  ditches  or  canals  for  new  irrigations,  taking  water 
from  rivers  which  afford  an  abundant  supply,  or  carry  much  water, 
(caudalo^os,)  collecting  at  one  place  the  waters  of  the  arroyos  or  springs, 
or  conducting  them  from  the  bosom  of  a  high  mountain,  etc.  The 
favors  extended  by  the  decree  are  enumerated  by  Escriche,  and  con- 
sisted in  the  main  of  remission  of  tithesy  first  fruits,  eta.  It  is  doubt- 
ful whether  this  decree  was  in  force  when  California  passed  from  un- 
der the  sway  of  the  Mexican  rule.  But,  if  so,  Escriche  adds:  "Not- 
withstanding what  has  been  said,  no  individual  or  corporation  can 
withdraw  from  their  source,  or  on  their  course^  the  waters  of  springs 
or  rivers  that  from  ancient  times  have  irrigated  other  lands  Ipwer 
down,  which  cannot  be  despoiled,"  etc. 
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The  last  statement  is  based  by  the  anthor  upon  the  royal  order  of 
1834,  which,  as  is  suggested,  was  never  operative  in  Mexico.  Upon 
principles  recognized  by  the  Mexican  law,  however,  no  one  could  be 
deprived  of  a  right  to  the  use  acquired  by  prescription  to  waters  act- 
ually employed  by  him,  and  it  would  appear,  also,  by  the  Mexican 
Code,  no  owner  of  water,  "whatever  his  title,"  can  entirely  deprive  of 
water  a  lower  estate.  Besides,  the  decree  permitted  the  construction 
of  ditches  for  "new  irrigations,"  $tnd  speaks  of  rivers  carrying  great 
quantities  of  water.  We  are  not  prepared  to  say  but  that  even  where 
the  common  law  prevails,  provision  may  be  made  for  the  otoring  and 
distribution'of  waters,  the  result  of  extraordinary  floods  caused  by  the 
melting  of  the  snows,  or  long-continued  and  heavy  rains  in  the 
mountains  or  near  the  source  of  a  river,  since  such  an  extraordinary 
freshet  would  not  be  the  ordinary  flow  of  the  stream.  However  this 
may  be,  water  could  not  be  diverted,  under  the  decree  referred  to,  by 
an  ayuntamientOy  community,  company,  or  individual,  not  a  riparian 
proprietor,  without  "the  previous  corresponding  permission  of  the 
government." 

Thus,  the  waters  of  innavigable  rivers,  while  they  continued  such, 
were  subject  to  the  common  use  of  all  who  could  legally  gain  access 
to  them  for  purposes  necessary  to  the  support  of  life,  but  the  Mexican 
government  possessed  the  power  of  retaining  the  waters  in  their  nat- 
ural channel,  or  of  conceding  the  exclusive  use  of  portions  of  them  to 
individuals  or  corporations,  upon  such  terms  and  conditions,  and  with 
such  limitations,  as  it  saw  fit  to  establish  by  law.  The  respondent 
here  is  not  the  successor  in  interest  of  an  individual  or  corporation 
which  acquired  a  property  in  the  exclusive  use  of  waters  by  compli- 
ance with  the  conditions  prescribed  by  the  laws  of  Mexico,  or  in  ac- 
cordance with  municipal  ordinances  or  regulations,  or  under  any  cus- 
tom of  the  country.  No  city  or  pueblo  existed  on  the  alleged  stream, 
and  at  the  trial  hereof  no  evidence  was  given  of  any  special  or  gen- 
eral custom  with  respect  to  the  particular  stream,  or  with  respect  to 
all  rivers  in  California.  No  general  custom  existed.  Moreover,  if  it 
had  ever  existed,  it  would  have  continued  only  until  abrogated  by  leg- 
islation. 

It  has  sometimes  been  claimed  that,  by  the  modern  civil  law,  the 
proprietor  of  land  in  which  is  the  source  of  a  stream  may  capture 
and  absolutely  control  the  waters,  even  after  they  have  flowed  be- 
yond his  boundaries  in  a  natural  stream.  But  Lord  Einosdown,  in 
Miner  Y,Gilmour,  12  Moore,  P.  C.  131,  said  it  did  not  appear  that, 
as  to  riparian  rights,  any  material  distinction  exists  between  the 
French  law  (prior  to  the  Code  Napoleon)  and  the  English  law.  Sir 
James  Colvile  refused  to  admit  that,  by  the  Dutch-Roman  law,  which 
governs  in  the  Cape  of  Good  Hope  colony,  the  riparian  right  of  a 
lower  proprietor  would  not  attach  upon  water  which  followed,  in  a 
known  and  definite  channel,  be^'ond  the  boundaries  of  the  land  within 
which  its  fountain  arose.     Van  Breda  v.  Silberbaur,  L.  R.  3  P,  C.  94. 
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In  a  very  late  case  before  the  privy  council,  on  appeal  from  the  su- 
preme court  of  the  Cape  of  Good  Hope,  it  wan  said  to  be  probaUe 
that,  by  the  Dutch-Roman  law,  the  dominion  of  the  owner  of  the 
source  of  a  stream  was  subject  to  the  rights  which  the  English  law 
recognizes  in  riparian  proprietors  to  water  flowing  in  a  known  and 
definite  channel.  Commissioners  of  Hoek  v.  Hugo,  L,  R.  10  App. 
345. 

5,  Upon  the  admission  of  California  into  the  Union  this  state  became 
vested  with  all  the  rights,  sovereignty,  and  jurisdiction  in  and  over  nav* 
igable  waters,  and  the  soils  under  them,  which  were  possessed  by  the 
original  states  after  the  adoption  of  the  constitution  of  the  United  States. 

Since  the  admission  of  California  into  the  Union  the  public  lands  of 
the  UnitedStates  {except  such  as  have  been  reserved  or  purchased  for  fort  s, 
navy-yards,  public  buildings,  etc.)  are  held  as  are  the  lands  of  private 
persons,  except  that  they  cannot  be  taxed  by  the  state,  nor  can  the  pri- 
mary disposition  of  them  be  interfered  with. 

Between  the  transfer  of  California  to  the  United  States,  by  the 
treaty  of  Guadalupe  Hidalgo,  and  the  admission  of  this  state  into  the 
Union,  no  territorial  government  was  here  established.  The  purely 
municipal  law  of  Mexico  continued  in  force  within  this  territory  until 
modified  or  entirely  changed  by  appropriate  authority.  By  the  treaty 
the  public  property  of  Mexico  passed  to  the  United  States.  It  would 
seem  that  the  latter  accepted  the  cession  of  the  property  and  sover- 
eign rights  in  trust,  (arising  out  of  the  very  nature  of  our  govern- 
ment,) to  hold  for  the  state  or  states  which  might  be  sabsequentlv 
formed  out  of  the  territory.  Whether  so  or  not,  California  was  ad- 
mitted into  the  Union  '*upon  an  equal  footing"  with  the  original  13 
states,  and  from  that  date  she  became  seized  of  all  the  rights  of  sover- 
eignty, jurisdiction,  and  eminent  domain  which  those  states  possessed. 
When  the  revolution  took  place  the  people  of  each  state  became 
themselves  sovereign,  and  in  that  character  held  the  absolute  right 
to  all  their  navigable  waters,  and  the  soils  under  them,  subject  only 
to  the  rights  since  surrendered  by  the  constitution  to  the  general 
government.  .  Martin  v.  WaddeU,  16  Pet.  410.  The  navigable  wa- 
ters, and  the  soils  under  them,  were  not  granted  to  the  United  States 
by  any  of  the  original  states,  but  were  reserved  to  the  states  respect- 
ively; and  the  new  states  have  the  same  rights,  sovereignty,  and  ju- 
risdiction over  this  subject  as  the  original  states.  Pollard's  Lessee  v. 
Hagan,  3  How.  212.  The  lands  of  the  United  States  (not  reserved 
or  purchased  for  fortifications,  etc.)  are  held,  since  the  admission  of 
the  state  into  the  Union,  as  are  held  the  lands*  of  private  persons, 
with  the  exception  that  they  are  not  taxable,  by  reason  of  the  con- 
tract to  that  effect.  Of  course  the  state  cannot  interfere  with  the 
primary  disposition  of  such  lands  by  their  owners.  September  9, 
1850,  the  act  of  congress  was  approved  admitting  the  state  of  Cali- 
fornia into  the  Union  ''on  an  equal  footing  with  the  original  states  in 
all  respects  whatever,"  with  the  conditions  that  the  state  should 
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never  interfere  with  the  primary  disposal  of  the  public  lands  within 
its  limits,  nor  tax  them,  and  that  the  navigable  rivers  should  be  pub- 
lic highways  as  to  citizens  of  all  the  states.     9  St.  at  Large,  453. 

6.  Since y  if  not  before ^  the  admission  of  California  into  the  Union^ 
the  United  States  has  been  the  owner  of  all  innavigable  streams  on  the 
public  lands  of  the.  United  States  within  our  borders,  and  of  their  banks 
and  beds, 

A  grant  of  public  land  of  the  United  States  carries  with  it  the  com- 
mon-law rights  to  an  innavigable  stream  thereon,  unless  the  tvatersare 
expressly  or  impliedly  reserved  by  the  terms  of  the  patent,  or  of  the  stat' 
ute  granting  the  land,  or  unless  they  are  reserved  by  the  congressional 
legislation  authorizing  the  patent  or  other  muniment  of  title. 

The  origiifal  states  only  retained  property  in  the  navigable  rivers, 
(subject  to  their  free  navigation  by  the  citizens  of  all  the  states,)  and 
the  subjacent  soils,  because,  by  the  common  law,  which  prevailed  in 
those  states,  innavigable  streams  were  private,  and  their  beds  the 
property  of  riparian  proprietors.  By  the  Mexican  law,  however,  in- 
navigable streams  were  public  property.  It  might  be  claimed  that, 
as  this  property  of  the  Mexican  nation  in  non-navigable  rivers  and 
their  beds  was  an  incident  to  the  sovereignty,  it  became  vested  in 
the  state  of  California  when  the  state  was  admitted  into  the  Union. 
If  this  were  admitted,  it  would  follow  that  the  United  States  has  had 
no  property  in  innavigable  streams,  their  beds,  and  waters,  and  all 
attempts  to  deraign  a  title  from  the  United  States  to  waters  appropri- 
ated on  public  lands,  under  the  act  of  congress  of  1866,  or  otherwise, 
must  fail. 

It  may  be  maintained,  at  least  plausibly,  that  the  admission  of  Cali- 
fornia into  the  Union  "on  an  equal  footing  with  the  original  states** 
of  itself  operated  an  immediate  transfer  of  the  property  in  the  innav- 
igable rivers  to  the  federal  government,  so  that  the  property  of  the 
state  was  momentary.  However  this  may  be,  on  the  thirteenth  of 
April,  1850,  the  legislature  of  California  had  passed  an  act  "adopting 
the  common  law,"  which  reads:  "The  common  law  of  England,  so 
far  as  it  is  not  repugnant  to  or  inconsistent  with  the  constitution  of  the 
United  States,  or  the  constitution  or  laws  of  the  state  of  California,  shall 
be  the  rule  of  decision  in  all  the  courts  of  this  state. "  St.  1850,  p.  219. 
The  validity  of  the  acts  of  the  first  legislature  of  California,  or  of 
rights  acquired  under  them  even  prior  to  the  admission  of  the  state, 
has  never  been  questioned.  Certainly,  when  constitutional,  those 
acts  became  valid,  and  in  operation  for  every  purpose,  from  the  date 
of  the  admission  of  the  state  into  the  Union. 

It  is  urged  that  the  statute  quoted  was  designed  and  intended 
simply  to  furnish  a  rule  of  decision  for  the  courts  as  to  rights  vested 
under  other  laws.  We  have  endeavored  to  show  that  during  the  Mex- 
ican rule  "all  the  inhabitants''  of  the  territory  did  not  acquire  a 
vested  right  to  the  use  of  all  the  waters  by  virtue  of  their  dedication  to 
common  use.     If  such  right  had  vested,  the  peculiar  language  of  the 
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statate  would  not  have  affected  the  qaestion.  If  there  is  any  am- 
higuity  arising  out  of  the  use  of  the  words  "rule  of  decision"  in  the 
body  of  the  act,  we  can  refer  to  its  title, — **An  act  adopting  the  com- 
mon law."  And  reading  the  act, — **the  common  law  of  England  is 
hereby  adopted,"  etc., — ^the  act  did  not  and  could  not  operate  to  di- 
vest property  rights  previously  acquired  by  private  persons,  nor  any 
right  of  common  use  iixed  by  previous  dedication.  But  wbil6  vested 
right  could  not  be  taken  away,  yet  if  the  innavigable  rivers  and  their 
beds  belong  to  the  state  when  admitted  into  the  Union,  the  state  could 
grant  or  surrender  them  to  the  riparian  proprietors,  of  whom  the 
United  States  was  one.  Giving  full  force  to  the  proposition  that  a 
grant  by  the  state  should  be  construed  more  strongly  against  the 
grantee,  we  think,  in  view  of  the  purpose  of  the  act,  (to  adopt  the 
appropriate  rules  of  the  common  law  as  determinative  rules  when 
not  in  conflict  with  the  constitutions  and  statutes,)  and  of  the  subse- 
quent judicial  history  of  the  state,  the  act  of  April  13,  1850,  should 
now  be  held  to  have  operated  (at  least  from  the  admission  into  the 
Union)  a  transfer  or  surrender,  to  all  riparian  proprietors,  of  the 
property  of  the  state,  if  any  she  had,  in  innavigable  streams,  and  the 
soils  below  them. 

It  has  often  been  held  by  this  court  and  its  predecessors  that  a 
grant  of  a  tract  of  land  bounded  by  a  river  or  creek  not  navigable, 
conveys  the  land  to  the  thread  of  the  stream;  and  from  a  very  early 
day  the  courts  of  this  state  have  considered  the  United  States  govern- 
ment as  the  owner  of  such  running  waters  on  the  public  lands  of  the 
United  States,  and  of  their  beds.  Becognizing  the  United  States  as 
the  owner  of  the  lands  and  waters,  and  as  therefore  authorized  to  per- 
mit the  occupation  or  diversion  of  the  waters  as  distinct  from  the 
lands^  the  state  courts  have  treated  the  prior  appropriator  of  water 
on  the  public  lands  of  the  United  States  as  having  a  better  right  than 
a  subsequent  appropriator,  on  the  theory  that  the  appropriation  was 
allowed  or  licensed  by  the  United  States.  It  has  never  been  held 
that  the  right  to  appropriate  waters  on  the  public  lands  of  the  United 
States  was  derived  directly  from  the  state  of  California  as  the  owner 
of  innavigable  streams  and  their  beds ;  and,  since  the  act  of  congress 
granting  or  recognizing  a  property  in  the  waters  actually  diverted 
and  usefully  applied  on  the  public  lands  of  the  United  States,  such 
rights  have  always  been  claimed  to  be  deraigned  by  private  persons 
under  the  act  of  congress,  from  the  recognition  accorded  by  the  act, 
or  from  the  acquiescence  of  the  general  government  in  previous  ap- 
propriations made  with  its  presumed  sanction  and  approval. 

If  the  United  States  since  the  treaty  with  Mexico  has  been  the  owner 
of  the  innavigable  streams  and  their  beds,  (in  trust  for  the  state,  or 
absolutely,)  or  has  been  the  owner  thereof  as  a  consequence  of  the 
act  admitting  the  state  into  the  Union,  or  of  the  state  act  of  1850,  or 
as  a  consequence  of  both  those  statutes  taken  together,  the  same  is 
true  as  to  other  riparian  proprietors ;  at  least  since  the  date  of  thiB 
v.lOp.no.9— 46 
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first-named  act.  They  have  been  recognized  as  such  owners  by  oar 
courts.  Prior  and  subsequent  to  the  enactments  of  the  Civil  Code  with 
respect  to  appropriations  of  water,  the  rights  to  the  use  of  water  by 
private  riparian  proprietors,  as  between  themselves,  have  repeatedly 
been  judicially  determined  by  reference  to  the  common-law  rules  on 
the  subject,  which,  as  is  said  by  counsel,  differ  somewhat  from  those 
of  the  Mexican  law.  And  if  the  United  States  since  the  date  of  the 
admission  of  the  state  has  been  the  owner  of  the  innavigable  streams 
on  its  lands,  and  of  the  subjacent  soils,  grants  of  its  lands  must  be 
held  to  carry  with  them  the  appropriate  common-law  use  of  the  waters 
of  the  innavigable  streams  thereon,  except  where  the  flowing  waters 
have  been  reserved  from  the  grant.  To  hold  otherwise  would  be  to 
hold,  not  only  that  the  lands  of  the  United  States  are  not  taxable, 
and  that  the  primary  disposal  of  them  is  beyond  state  interference, 
but  that  the  United  States,  as  a  riparian  owner  within  the  state,  has 
other  and  different  rights  than  other  riparian  owners,  including  its 
own  grantees. 

The  government  of  the  United  States  has  the  absolute  and  perfect 
title  to  its  lands.  U.  S,  v.  Gear,  3  How.  120;  Jourdan  v.  Barrett,  4 
How.  185;  (7.  S.  v.  Hughes,  11  How.  568;  Irvine  v.  Marshall,  20 
How.  561;  Bagnell  v.  Broderkk,  13  Pet.  450;  U.  S.  v.  Gratiot,  14 
Pet.  526.  Unless,  therefore,  running  waters  are  reserved,  they  pass 
by  grant  or  patent  of  the  United  States.  It  was  so  held  in  Vansickle  v. 
Haines,  supra.  The  supreme  court  of  Nevada  cite  Cook  v.  Foster,  2  Gil- 
man,  052,  Wilcoxon  v.  McGhee,  12  111.  381,  and  Colvin  v.  -Bwrncf,  2  Hill, 
620;  and  quote  with  approval  the  language  of  Mr.  Angell,  who  says: 

"The  only  mode  by  which  a  right  of  property  in  a  water-course  above  tide- 
water can  be  withheld  from  a  person  who  receives  a  grant  of  the  land  is  by  a 
reservation  directly  expressed  or  clearly  implied  to  such  effect.  If  the  inten- 
tion of  the  grantor  is  not  to  convey  any  interest  in  the  water,  he  can  exclude 
it  by  the  insertion  in  the  instrument  of  conveyance  of  proper  words  for  the 
purpose  of  doing  so;  but  in  the  absence  of  such  words,  the  bed,  and  conse- 
quently the  stream  itself,  passes  by  the  conveyance."     7  Nev.  266. 

Whatever  may  be  the  weight,  as  authority,  of  Vansickle  v.  Haines 
in  other  respects,  the  statement  that  the  grantee  or  patentee  acquires 
from  the  United  States — the  absolute  and  unqualified  owner  of  the 
public  lands — common-law  rights  in  the  waters  flowing  through  the 
land  granted  (except  where  the  waters,  or  a  portion  of  them,  are  re- 
served) has  never  been  disputed. 

7.  The  state  of  California  became  the  owner  of  the  swamp  lands,  de» 
scribed  in  the  complaint  herein,  on  the  twenty-eighth  day  of  September, 
1850. 

The  state  of  California  having  been  admitted  into  the  Union  on  the 
ninth  day  of  September,  1850,  on  the  twenty-eighth  of  the  same  Sep- 
tember the  congress  passed  an  act  "to  enable  the  state  of  Arkansas 
and  other  states  to  reclaim  the  swamp  and  overflowed  lands  within 
their  limits,"  which  reads: 
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"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
Stages  of  America,  in  congress  assembled,  tliat,  to  enable  the  state  of  Arkan- 
sas to  construct  the  necessary  levees  and  drains  to  reclaim  the  swamp  and 
overflowed  lands  therein,  the  whole  of  those  swamp  and  overflowed  lands 
made  unfit  thereby  for  cultivation,  which  shall  remain  unsold  at  the  passage 
of  this  act,  shall  be,  and  the  same  are  hereby y  granted  to  said  state. 

"Sec.  2.  That  it  shall  be  the  duty  of  the  secretary  of  the  interior,  as  soon 
as  may  be  practicable  after  the  passage  of  this  act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  described  as  aforesaid,  and  transmit  the  same  to  the 
governor  of  the  state  of  Arkansas,  and,  at  the  request  of  said  governor,  cause 
a  patent  to  be  issued  to  the  state  therefor;  and  on  that  patent  the  fee-simple 
to  said  lands  shall  vest  in  the  said  state  of  Arkansas,  subject  to  the  disposal 
of  the  legislature  thereof:  provided,  however,  that  the  proceeds  of  said  lands, 
whether  from  sale  or  by  direct  appropriation  in  kind,  shall  be  applied  ex- 
clusively, as  far  as  necessary,  to  the  purpose  of  reclaiming  said  lands  by 
means  of  the  levees  and  drains  aforesaid. 

*'Sec.  3.  That  in  making  out  a  list  and  plats  of  the  land  aforesaid  all  legal 
subdivisions  the  greater  part  of  which  is  *wet  and  unfit  for  cultivation'  shall 
be  included  in  said  list  and  plats:  but  when  the  greater  part  of  a  subdivision 
is  not  of  that  character,  the  whole  of  it  shall  be  excluded  therefrom. 

"Sec.  4.  That  the  provisions  of  this  act  be  extended  to,  and  their  benefits 
be  conferred  upon,  each  of  the  other  states  of  the  Union  in  which  such  swamp 
and  overflowed  lands,  known  and  designated  as  aforesaid,  may  be  situated. "* 
9  St.  at  Large,  519. 

The  lands  claimed  by  the  plaintifiFs  herein  are  admittedly  swamp 
and  overflowed,  and  no  point  was  made  by  defendant  that  the  lands 
bad  not  been  dnly  listed  to  the  state  prior  to  the  certificates  of  pur- 
chase ofiFered  in  evidence.  Even  if  it  had  been  made  to  appear  that 
the  lands  bad  not  been  listed,  the  fact  that  they  are  swamp  and  over- 
flowed would  have  sbown  that  the  state  acquired  a  present  vested 
right  in  them  as  of  the  date  of  the  act  of  congress  of  September  2S, 
1850.  Railroad  Co.  v.  Smith,  9  Wall.  95.  It  is  true  that  case  turned 
in  part  on  the  language  of  the  grant  to  the  railroad  company,  which 
reserved  lands  "previously  sold  or  disposed  of."  See  Railroad  Co.  v. 
Fremont  Co.,  9  Wall.  89.  But  the  case  clearly  recognizes  tho  act 
of  1850  as  a  grant  to  the  state  in  prassenti  of  the  lands  which  should 
subsequently  be  listed  as  swamp  and  overflowed  by  the  secretary  of 
the  interior^  or  which  should  be  proved  to  be  such. 

In  the  subsequent  case  (French  v.  Fyan,  93  U.  S.  173)  it  was  ex- 
pressly said  that  nothing  was  decided  in  conflict  with  Railroad  Co.  v. 
Smith;  the  supreme  court  saying  that  in  the  opinion  in  the  last- 
named  case  there  is  the  strongest  implication  that  if  the  secretary 
had  made  "an  adverse  decision"  the  evidence  that  the  land  there  in 
controversy  was  in  fact  swamp  and  overflowed  should  have  been  re- 
jected. In  French  v.  Fyan  it  was  held  that  the  determination  of  the 
secretary  that  certain  land  was  swamp  and  overflowed,  and  the  patent 
issued  thereon,  were  conclusive  of  the  fact,  and  that  the  opposing 
party  could  not  be  permitted  to  prove  that  the  land  was  not  swamp 
land.  Further,  that  the  patent — the  evidence  that  the  land  described 
in  it  had  been  identified  as  swamp  and  overflowed — related  back  and 
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gave  certainty  to  the  title  of  the  date  of  the  grant.  The  sapreme 
court  of  the  United  States  said :  "This  court  has  decided  more  than 
once  that  the  swjEtmp-land  act  was  a  grant  in  prasentiy  by  which  the 
title  to  those  lands  passed  at  once  to  the  state  in  which  they  lay." 
The  certificate  or  listing  of  the  secretary,  like  the  formal  patent,  re- 
lates back  to  the  date  of  the  act  granting  the  lands.  And  so  when 
the  character  of  the  land  appears  from  the  evidence  identifying  it  as 
swamp  and  overflowed,  it  is  established  that  the  title  to  the  particular 
land  was  vested  in  the  state  September  28,  1850,  the  date  of  the  act 
granting  all  the  swamp  and'  overflowed  lands.  But  such  evidence 
that  the  land  is  swamp  and  overflowed  is  admissible  in  ejectment 
only  where  the  secretary  of  the  interior  has  failed  to- act,  and  is  not 
admissible  to  overcome  the  effect  of  a  patent  issued  to  a  settler  under 
the  pre-emption  laws.  Ehrhardt  v.  Hogaboom,  115  U.  S-  67;  S.  C.  5 
Slip.  Ct.  Rep.  1157.  The  state,  then,  had  the  title  to  the  lands  de- 
scribed in  the  complaint  herein  from  the  date  of  the  act  referred  to 
until  the  sale  of  the  same  to  the  plaintiffs  or  their  assignors. 

Note.  We  have  deemed  it  unnecessary  to  consider  (under  a  sepa- 
rate head)  the  suggestion,  either  that  there  cannot  be  a  water-course 
through  swamp  land,  or  that  the  defendant  was  empowered  to  drain 
the  plaintiff's*  lands  for  them,  and,  in  doing  so,  to  divert  a  flowing 
stream  from  the  lands  of  plaintiffs,  and  from  all  the  lands  lying  on  the 
stream  above  or  below  the  plaintiffs'  lands.  The  state  took  the 
swamp  lands  with  the  political  obligation  to  reclaim  them  after  they 
were  sold.  It  may  be  doubted  whether  the  implied  promise  on  the 
part  of  the  state  to  apply  the  proceeds  of  sales  of  such  lands  exclu- 
sively to  their  reclamation  was  legally  a  condition  subsequent,  the  fail- 
ure to  perform  which  would  authorize  a  forfeiture  of  the  grant.  That, 
however,  would  be  a  question  between  the  United  States  and  the 
state, — a  controversy  in  which  the  defendant  here  would  have  no 
interest.  The  state's  grantee  of  swamp  lands  takes  the  full  title, 
subject  to  the  power  of  the  state  to  reclaim  the  land,  and  for  that  ob- 
ject to  impose  and  collect  assessments  upon  it;  subject,  also,  (per- 
haps,) to  a  forfeiture  of  his  own  and  the  state's  title,  in  a  proceeding 
inaugurated,  by  the  United  States,  if  the  laixd  should  not  be  reclaimed 
by  the  state.  It  may  be  added  there  are  very  grave  doubts  whether, 
upon  a  fair  interpretation  of  the  state  statutes  providing  for  reolama- 
tion,  the  barring  of  the  flow  of  a  regular  and  defined  stream  from  the 
lands  below,  not  swamp,  is  contemplated,  or  whether  the  state  would 
have  power,  by  any  statute,  to  authorize  such  a  proceeding.  The 
statute  seems  to  have  in  view  levees  along  the  sides  of  water-courses, 
and  not  across  them. 

8.  It  has  never  been  held  by  the  supreme  court  of  the  United  States, 
or  by  the  supreme  court  of  this  state,  thutafi  appropriation  of  water  on 
the  public  lands  of  the  United  States  (made  after  the  act  of  congress 
of  July  26,  1866,  or  the  amendatory  act  of  1870)  gave  to  the  appropri^ 
ator  the  right  to  the  water  appropriated  as  against  a  grantee  of  ripa* 
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rian  lands ^  under  a  grant  made  or  issued  prior  to  the  act  of  1866,  ex' 
cept  in  a  case  where  the  wdier  so  subsequently  appropriated  was  reserved 
by  the  terms  of  such  grant. 

Since,  as  before,  September  28,  1850,  the  United  States  has  been 
the  owner  of  lands  in  California,  with  power  to  dispose  of  the  same 
in  such  manner,  and  on  such  terms  and  conditions,  (not  interfering 
with  vested  rights  derived  from  the  United  States,)  as  it  deemed 
proper.  £nt  neither  the  legislation  of  congress  with  respect  to  the 
disposition  of  the  public  lands,  nor  its  apparent  acquiescence  in  the 
appropriation  by  individuals  of  waters  thereon,  subsequent  to  the  act 
of  September,  1850,  granting  the  swamp  lands  to  the  state,  can  af- 
fect the  title  of  the  state  to  lands  and  waters  granted  by  that  act. 
Neither  the  supreme  court  of  the  United  States,  nor  the  supreme 
court  of  California,  has  ever  held  in  opposition  to  this  view. 

In  Vansickle  v.  Haines  the  plaintiflf  had  diverted  one-fourth  of  the 
water  of  Daggett  creek  in  the  year  1857,  He  made  the  diversion  at 
a  point  then  on  the  public  land,  but  which,  in  1864,  was  patented  by 
the  United  States  to  the  defendant,  Haines.  In  1865  Vansickle  ob- 
tained a  patent  for  his  own  land,  where  he  used  the  water.  In  1867 
Haines  constructed  a  wood  flume  on  his  land,  and  turned  into  it  all 
the  water  of  the  stream,  thereby  depriving  the  plaintifiF  of  that  part  of  it 
which  he  had  been  using.  The  supreme  court  of  Nevada  held  that 
the  plaintiff,  by  his  appropriation  of  water  prior  to  the  date  of  de* 
fendant's  patent,  acquired  no  right  which  could  affect  that  grant; 
and  that  while  the  act  of  congress  of  July,  1866,  protected  those  who 
at  that  time  were  diverting  waters  from  its  natural  channels  on  the 
public  lands;  and  while  all  patents  issued  or  titles  acquired  from 
the  United  States  since  that  date  are  obtained  subject  to  the  rights 
of  water  by  appropriation  existing  at  that  time, — yet,  with  respect  to 
patents  for  riparian  lands  issued  before  the  act  of  congress,  the  pat- 
entee had  already  acquired  the  right  to  the  flow  of  the  water,  with 
which  congress  could  not  interfere. 

In  Brodcr  v.  Water  Co.,  101  U.  S.  274,  it  appeared:  In  the  year 
1853  the  defendant  completed  a  canal,  through  which  it  had  contin- 
uously conducted  waters  and  distributed  them  for  mining,  agricultu- 
ral, and  other  uses;  that  a  portion  of  the  land  through  which  the 
canal  ran  was  included  in  the  land  granted  to  the  Pacific  Bailroad 
(under  whom  plaintiff  claimed)  by  the  act  of  July  2,  1864;  that  the 
plaintiff  also  claimed  as  a  pre-emptor,  the  inception  of  his  claim  as 
such  being  a  declaratory  statement  filed  August  6,  1866.  The  court 
held  that  the  plaintiff  was  not  entitled  to  have  the  canal  running 
through  his  land  abated  as  a  nuisance  by  reason  of  his  pre-emption 
right,  because  previous  to  ihe  initiation  of  proceedings  to  secure  pre- 
emption, on  the  twenty-sixth  of  July,  1866,  (14  St.  at  Large,  251,) 
congress  had  enacted  a  statute,  the  ninth  section  of  which  contained 
the  declaration  "that  wherever,  by  priority  of-  possession,  rights  to 
the  use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
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purposes  have  vested  and  accraed,  and  the  same  are  recognized  and 
acknowledged  by  the  local  castoms,  laws,  and  the  decisions  of  courts^ 
the  possessors  and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same;  and  the  right  of  way  for  the  construc- 
tion of  ditches  and  canals,  for  the  purposes  aforesaid,  is  hereby  ac- 
knowledged and  confirmed."  The  court  also  held  that  the  plaintiff 
was  not  entitled  to  relief  under  his  deraignment  of  title  from  the 
railroad  company,  because  the  grant  to  the  company  of  July  2,  1864, 
contained  the  following  reservation : 

"Any  lands  granted  by  this  act,  or  the  act  to  which  this  is  an  amendment, 
shall  not  defeat  or  impair  any  pre-emption,  homestead,  swamp-land,  or  other 
lawful  claim,  nor  include  any  government  reservation  or  mineral  lands,  or 
the  improvements  of  any  bona  jide  settler  on  any  lands  returned  or  denomi- 
nated as  mineral  lands,  and  the  timber  necessary  to  support  his  said  improve- 
ments as  a  miner  or  agriculturist." 

In  the  opinion  of  the  court  the  section  of  the  act  of  1866  above 
quoted  "was  rather  a  voluntary  recognition  of  a  pre-existing  right  of 
possession,  constituting  a  valid  claim  to  its  continued  use,  than  the 
establishment  of  a  new  one,"  and  that  the  claim  of  the  defendant  to 
the  right  of  way  was  such  a  "lawful  claim"  as  was  unaffected  by  the 
grant  to  the  railroad  company  made  before  the  act  of  1866  was  passed. 

Broder  v.  Water  Co.  may  appear  to  be  in  conflict  with  Vansickle  v. 
Haines.  But  is  there  any  real  conflict?  It  will  be  observed  that  the 
Broder  Case  turned  (so  far  as  the  plaintiff^s  title  from  the  railroad 
company  was  concerned)  on  the  reservation  clause  in  the  act  consti- 
tuting the  grant  to  the  company,  and  the  court  held  that  "a  lawful 
claim,"  within  the  meaning  of  the  reservation  in  the  act  of  1864,  was 
"any  honest  claim  evidenced  by  improvements  and  other  acts  of  pos- 
session." The  construction  given  to  the  language  of  the  reservation, 
of  course,  implies  that  those  who  appropriated  lands  or  waters  on 
the  public  lands,  prior  to  the  acts  of  1864  or  1866,  had  not  been  treated 
by  the  government  in  those  acts  as  mere  trespassers,  but  as  there  by 
license.  It  does  not  imply  that  they  had  acquired  any  title  which 
could  be  asserted  against  the  United  States  or  its  grantees,  except  so 
far  as.  their  occupations  of  land  or  water  were  protected  and  reserved 
to  them  by  acts  of  congress. 

In  Broder  v.  Water  Co.  the  claim  of  the  appropriator  was  recognized 
in  the  grant  to  the  railroad  company,  and  prior  to  the  initiation  by 
the  plaintiff  of  proceedings  to  secure  a  pre-emption.  In  the  case  at 
bar  the  grant  of  the  lands  to  the  state  (containing  no  reservation  of 
the  waters  of  flowing  streams,  express  or  to  be  implied  from  its  terms) 
was  made  nearly  30  years  before  the  first  appropriation  of  water  by 
the  defendant,  which  was  after  the  act  of  congress  of  July,  1866,  and 
the  amendatory  act  of  1870.     Copp,  Min.  Dec.  1873-74,"^  296. 

In  Osgood  v.  Water  Co.,  56  Cal.  571,  it  was  held  that  where  a  per- 
son acquired  a  right,  by  appropriation,  to  water  upon  the  public  lands 
cf  the  United  States,  before  the  issuance  of  a  patent  to  another  for 
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lands  through  which  the  stream  ran,  the  patentee's  rights  were,  "by 
express  statutory  enactment,  subject  to  the  rights  of  the  appropriator." 
The  court  cited  the  amendatory  act  of  congress  above  referred  to,  the 
seventeenth  section  of  which  reads : 

'*That  all  patents  granted,  or  pre-emptions  or  homesteada  allowed,  shall  be 
subject  to  any  vested  and  accrued  water-rights,  or  rights  to  ditches  and  res- 
ervoirs used  in  connection  with  such  water-rights,  as  may  have  been  acquired 
under  or  recognized  by  the  ninth  section  of  the  act  oi*  which  this  is  amend- 
atory." 

At  the  trial  of  Osgood  v.  Water  Co.  in  the  lower  court  the  plaintiff 
testified  that  he  filed  his  declaratory  statemjent  as  a  pre-emptor,  June 
18,  1868,  but  the  court  found  that  defendant's  appropriation  was 
prior  to  that  date.  There  is  nothing  in  that  case  which  precludes 
us  from  holding  that  a  pre-emption  claim  relates  to  the  pre-emption 
certificate,  so  as  to  give  the  pre-emptor  the  better  right  as  against 
an  appropriation  of  water  made  after  the  certificate  is  given  to  the 
pre-emptor.  The  late  Prof.  Pomeroy,  in  one  of  a  series  of  able  ar- 
ticles published  in  the  West  Coast  Reporter,  questions  whether  the 
occupant  of  public  lands,  with  the  qualifications  of  a  pre-emptor,  can 
be  deprived  of  the  flow  of  the  stream  by  an  appropriator  who  com- 
mences the  acts  leading  to  appropriation  after  the  occupation  of  the 
other  begins.  It  is  not  necessary  to  consider  this  proposition  in  the 
present  case.  Two  of  the  member^  of  this  court  dissented  from  the 
conclusion  reached  in  Osgood  v.  Water  Co.y  on  the  ground  that  the 
waters  had  not  in  fact  been  appropriated  in  accordance  with  the  lo- 
cal rules  or  regulations,  or  with  the  rulings  of  the  courts.  See  2  Pac. 
C.  Law  J.  322. 

Both  Broder  v.  Water  Co.  and  Osgood  v.  Water  Co.  are  (by  strong- 
est implication)  authority  /or  the  statement  that  one  who  acquired  a 
title  to  riparian  lands  from  the  United  States  prior  to  the  act  of  July 
26,  1866,  could  not  (in  the  absence  of  reservation  in  his  grant)  be 
deprived  of  his  common-law  rights  to  the  flow  of  the  stream  by  one 
who  appropriated  its  waters  after  the  passage  of  that  act. 

Much  stress  is  laid  by  counsel  on  the  language  used  in  Broder  v. 
Water  Co.,  supra,  with  reference  to  the  clause  in  the  act  of  1866,  that 
water-rights  recognized  or  acknowledged  by  the  local  customs,  etc., 
"shall  be  maintained  and  protected,"  "was  rather  a  recognition  of  a 
pre-existing  right  of  possession,  constituting  a  valid  claim  to  its  con- 
tinued use,  than  the  establishment  of  a  new  one."  But  this  language 
is  to  be  interpreted  in  view  of  the  context.  The  language  cannot  be 
construed  as  a  recognition  by  the  court  of  vested  rights  in  appropriators 
of  water,  created  by  mere  appropriation  and  independent  of  statute. 
The  case  proceeds  on  the  assumption  that  neither  the  plaintiff  nor 
the  defendant  had  any  rights  except  such  as  were  granted  or  recog- 
nized by  acts  of  congress.  It  holds  that  appropriators  of  water  from 
streams  on  (or  flowing  to)  the  lands  granted  by  the  act  of  1864  were 
"recognized"  or  admitted  to  have  rights  which  were  protected  by  that 
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act,  because  the  act  by  its  terms  reserved  from  the  grant  to  the  rail- 
road company  every  "lawful  claim;"  that  one  who  had  been  permit- 
ted to  divert  water  from  those  lands  had  a  claim  which  was  not  in 
itself  unlawful ;  and  that  the  reservation  included  '* every  honest  claim 
evidenced  by  acts  of  possession."  There  is  no  statement  in  the 
opinion  in  Broder  v.  Water  Co.,  that  except  for  the  reservation  found  in 
the  act  of  1864,  and  the  provision  in  the  act  of  1866,  the  defendant 
would  have  any  right  to  the  water  as  against  the  grantees  named  in 
the  act  first  named,  or  their  successors  in  interest.  The  court  holds 
that  Broder  acquired  no  right  by  virtue  of  his  pre-emption,  because 
his  proceedings  to  secure  it  were  begun  after  the  act  of  1866,  which 
recognized  the  prior  appropriation  of  the  water  as  being  a  right  in 
the  appropriator,  and  that  Broder  acquired  no  right  under  the  rail- 
road grant,  because  the  water  previously  appropriated  was  reserved 
in  that  grant. 

9.  The  rights  of  the  state  under  the  grant  of  September  28,  1850 ^  do 
not  depend  upon^  nor  are  they  limited  by,  the' decisions  of  the  state  courts 
with  respect  to  controversies  upon  the  public  lands  of  the  United  States. 
Those  decisions  do  not  enter  into,  nor  operate  upon,  the  subsequent  leg' 
islatlon  of  congress  in  such  manner  as  to  require  that  the  legislation  {or 
its  affirmance  of  rights  recognized  by  the  state  courts  as  existing  between 
occupants  upon  the  public  lands  of  the  United  States)  must  be  con* 
strued  as  an  attempt  to  deprive  the  state  of  its  vested  rights. 

If  the  decisions  mentioned  can  be  referred  to  for  any  purpose,  semble, 
that  the  occupant  of  a  tract  of  riparian  land  (arable  or  grazing)  on  the 
public  domain  is  by  sv^h  decisions  presumed  to  have  received  a  grant  of 
the  flowing  water,  to  the  extent  of  the  common-law  right  to  the  use  of 
such  water  as  it  flows  through  the  land. 

And  if  the  doctrine  as  to  adverse  claims  upon  the  public  lands,  as  de* 
clared  by  these  decisions,  be  extended  to  lands  granted  to  the  state,  it  can- 
not affect  the  title  or  estate  of  grantees  of  the  state,  the  water  not  being 
reserved  in  the  grant,  or  in  the  legislation  authorizing  the  grant.  The 
doctrine  is  applicable  alone  to  actions  in  which  both  parties  claim  only 
by  possession. 

It  is  insisted  that  the  "doctrine  of  appropriation"  is  not,  and  never 
was,  applicable  to  public  lands,  state  or  United  States,  in  California. 
It  may  be  conceded  that  while  lands  continue  public  lands,  and  in  con- 
troversies between  occupants  of  land  or  water  thereon,  the  common- 
law  doctrine  of  riparian  rights  has  no  application.  But  where  one  or 
both  of  the  parties  claim  under  a  grant  from  the  United  States,  (the 
absolute  owner,  whose  grant  includes  all  the  incidents  of  the  land, 
and  every  part  of  it,)  it  is  difficult  to  see  bow  a  policy  of  the  state,  or 
a  general  practice,  or  rulings  of  the  state  court  with  reference  to  ad- 
verse occupants  on  public  lands,  can  be  relied  on  as  limiting  the  effect 
of  grants  of  the  United  States,  without  asserting  that  the  state,  or 
people  of  the  state,  may  interfere  with  "the  primary  disposal  of  the 
public  lands." 
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It  has  been  urged  that  the  courts  of  this  state  should  adopt  the  doc- 
trine of  appropriation  as  it  is  accepted  in  Colorado;  but,  if  it  be  con- 
ceded that  the  Colorado  decisions  can  be  sustained  on  any  legal  prin- 
ciple, the  legal  conditions  here  are  different.  The  sixth  and  seventh 
sections  of  article  16  of  the  constitution  of  that  state  read : 

*'Sec.  6.  The  right  to  divert  the  unappropriated  waters  of  any  natural 
stream  to  beneficial  uses  shall  never  be  denied.  Priority  of  appropriation 
shall  give  the  better  right,  as  between  those  using  the  water  for  pie  same  pur- 
pose; but  when  the  waters  of  any  natural  stream  are  not  sufficient  for  the 
service  of  all  those  desiring  tiie  use  of  the  same,  those  using  the  water  for 
domestic  purposes  shall  have  the  preference  over  those  claiming  for  any  other 
purpose,  and  those  using  the  water  for  agricultural  purposes  shall  have  pref- 
erence over  those  using  the  same  for  manufacturing  purposes. 

"Sec.  7.  All  persons  and  corporations  shall  have  the  right  of  way  across 
public,  private,  and  corporate  lands  for  the  construction  of  ditches,' canals, 
and  flumes  for  the  purpose  of  conveying  water  for  domestic  purposes,  for  the 
irrigation  of  agricultural  lands,  and  for  mining  and  manufacturing  purposes, 
and  for  drainage,  upon  payment  of  just  compensation." 

In  Coffin  V.  Left-hand  Co,,  6  Colo.  447,  Schilling  v.  Rofhinger^  4 
Colo.  102,  is  referred  to  apparently  as  authority  for  the  statement 
that,  in  the  absence  of  express  statute  to  the  contrary,  the  first  ap- 
propriator  of  a  natural  stream  has  the  better  right,  as  against  a  sub- 
sequent patentee  of  the  lands  below.  But  Schilling  v.  Rominger,  was 
a  contest  between  appropriators  of  land  and  water  on  the  public 
lands,  none  of  whom  had  any  title  other  than  possession.  In  Coffin 
V.  Left-hand  Co.^  both  the  appropriation  of  the  water  and  the  patent 
to  the  riparian  land  preceded  the  act  of  congress  of  1866,  and  of 
course  the  adoption  of  the  state  constitution  in  1876.  The  appro- 
priation of  the  water  was  prior  to  the  patent.  So  far  as  the  decision 
does  not  depend  upon  the  statutes  of  the  territory  of  Colorado  it  is  in 
conflict  with  Vansickle  v.  Haines;  the  learned  court  being  of  the 
opinion  that  the  Nevada  case  was  overruled  by  Broder  v.  Water  Co. 
But  as  we  have  seen  (supra)  in  Broder  v.  Water  Co,  it  was  held  that 
in  the  grant  of  lands  to  the  railroad  company  the  water  was  reserved 
for  the  benefit  of  the  prior  appropriator.  And  even  if  the  case  last 
mentioned  could  be  held  to  have  decided  that  the  right  acquired  by 
one  who  appropriated  water  on  the  public  lands  prior  to  a  grant  to 
another  of  land  over  which  the  stream  would  flow  (made  before  the 
act  of  1866)  was  a  vested  right,  protected,  although  not  mentioned 
nor  referred  to,  in  the  grant,  still  there  is  nothing  in  that  case  which 
would  give  preference  to  an  appropriation  of  water  made,  as  in  the 
case  at  bar,  long  after  the  grant  of  the  land. 

If,  by  the  act  of  congress  admitting  Colorado  into  the  Union,  with 
a  constitution  containing  the  provisions  above  recited,  the  United 
States  could  abandon  the  primary  disposal  qt  its  lands  to  the  extent 
that  not  only  every  subsequent,  but  every  prior,  grant  of  land  would 
be  subject  to  an  appropriation  of  water  made  prior  to  the  grant,  this 
would  not  affect  the  question  as  applied  to  the  facts  of  the  case  now 
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before  us,  since  onr  constitution  does  not  contain  provisions  like  those 
in  the  constitution  of  Colorado;  and  here  the  grant  of  the  land  pre- 
ceded the  appropriation;  and  so  if  the  United  States  is  bound  by  the 
territorial  statutes,  as  construed  by  the  supreme  court  of  Colorado. 
In  Coffin  V.  Left-hand  Co,  the  appropriator  was  given  the  preference, 
by  virtue  of  certain  statutes  of  the  territory  of  Colorado,  passed  in  1861, 
1862,  and  1864.  It  may  be  that  in  interpreting  these  statutes  the 
court  was  somewhat  influenced  by  the  general  proposition  already  laid 
down  or  assumed  in  its  opinion,  that,  in  the  absence  of  express  stat- 
ute, the  prior  appropriator  of  water  had  the  better  right  as  against 
all  the  world.  But  the  territorial  statutes  were  so  construed  as  to 
give  the  right  to  the  prior  appropriator.  It  would  seem  clear,  bow- 
ever,  that  the  rights  of  parties  who  claimed  title  under  grant  from 
the  United  States  of  parts  of  the  public  domain  must  be  determined 
by  reference  to  laws  of  the  United  States  relating  to  the  disposition 
of  its  domain ;  and  this  fact  is  recognized  by  the  supreme  court  of 
Colorado,  which  appeals  to  Broder  y.  Water  Co.  as  supporting  its  in- 
terpretation of  those  laws. 

It  may  be  suggested,  however,  that  the  rulings  of  the  courts  of  Cal- 
ifornia with  reference  to  possessory  rights  on  the  public  mineral  lands 
enter  into,  and  in  some  manner  limit,  the  efifect  of  grants  of  land  by 
the  government  of  the  United  States,  made,  as  is  assumed,  under 
statutes  enacted  in  view  of  the  local  law,  and  of  the  varying  rules 
and  regulations  of  mining  districts.  The  statutes  passed  long  after- 
wards cannot  affect  rights  acquired  by  the  state  by  virtue  of  a  grant 
made  in  1850,  nor  can  the  subsequent  policy  of  the  United  States 
(which  is  supposed  to  be  indicated  by  a  failure,  by  express  laws,  to 
prohibit  the  occupation  of  portions  of  its  lands  for  mining,  etc.,  and 
by  the  omission  of  the  executive  officers  to  attempt  to  remove  miners 
and  other  occupants  by  force)  be  held  to  affect  the  rights  acquired  by 
the  state  through  the  grant  of  1850. 

The  law  of  California,  with  reference  to  priority  of  possession  on 
the  public  lands,  has  been  so  long  established  that  we  are  apt  to  for- 
get the  whole  system  was  built  upon  a  presumption  entertained  by 
the  courts  of  a  permission  from  the  United  States  to  occupy.  It  was 
said  by  Heydbnfeldt,  J.,  in  1856: 

"One  of  the  favorite  and  much-indulged  doctrines  of  the  common  law  Is  the 
doctrine  of  presumption.  Thus,  for  the  purpose  of  settling  men'd  differ- 
ences, a  presumption  is  often  indulged  where  the  fact  presumed  canTiot  have 
existed.  In  support  of  this  proposition  I  will  refer  to  a  few  eminent  author- 
ities. *  *  *  In  these  cases  presumptions  were  indulged  against  the 
truth, — presumptions  of  acts  of  parliament  and  grants  from  the  crown.  It  is 
true  the  basis  of  the  presumption  was  length  of  time,  but  the  reason  of  it  was 
to  settle  disputes,  and  to  quiet  the  possession.  If,  then,  lapse  of  time  re- 
quires a  court  to  raise  presumptions,  other  circumstances  which  are  equally 
potent  and  persuasive  must  have  the  like  effect  for  the  purposes  of  the  de- 
sired end;  for  lapse  of  time  is  but  a  circumstance  or  fact  which  calls  out  the 
principle,  and  is  not  the  principle  itself.  Every  judge  is  bound  to  know  the 
history,  and  the  leading  traits  which  enter  into  the  history,  of  the  country 
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where  he  presides.  This  we  have  held  before,  and  it  is  also  anadiqitted  doc- 
trine of  the  common  law.  We  must  therefore  know  that  this  state  has  a 
large  territory ;  that  upon  its  acquisition  by  the  United  States,  from  tlie  sparse- 
ness  of  its  population,  but  a  small  comparative  proportion  of  its  land  bad  been 
granted  to  private  individuals;  that  the  great  bulk  of  it  was  land  of  the  gov- 
ernment; that  but  little  as  yet  has  been  acquired  by  individuals  by  purchase; 
that  our  citizens  have  gone  upon  the  public  lands  continuously  from  a  period 
anterior  to  the  organization  of  the  state  government  to  the  present  time. 
Upon  these  lands  they  have  dug  for  gold ;  excavated  mineral  rock ;  constructed 
ditches,  flumes,  and  canals  for  conducting  water;  built  mills  for  sawing  lum- 
ber and  grinding  corn;  established  farms  for  cultivating  the  earth;  made  set- 
tlements for  the  grazing  of  cattle;  laid  off  towns  and  villages;  felled  trees; 
diverted  water-courses:  and,  indeed,  have  done,  in  the  various  enterprises  of 
life,  all  that  is  useful  and  necessary  in  the  high  condition  of  civilized  devel- 
opment. All  of  these  are  open  and  notorious  facts,  charging  with  notice  of 
tliem  not  only  the  courts  who  have  to  apply  the  law  in  reference  to  them, 
but  also  the  government  of  the  United  States,  which  claims  to  be  the  proprie- 
tor of  these  lands,  and  the  government  of  the  state  within  whose  sovereign 
jurisdiction  they  exist.  In  the  face  of  these  notorious  facts  the  government 
of  the  United  States  has  not  attempted  to  assert  any  right  of  ownership  to 
any  of  the  large  body  of  lands  within  the  mineral  region  of  the  state.  The 
state  government  has  not  only  looked  on  quiescently  upon  this  universal  ap- 
propriation of  the  public  domain  for  all  of  these  purposes,  but  has  studiously 
encouraged  them,  in  some  instances,  and  recognized  them  in  all.  Now  can 
it  be  said,  with  any  propriety  of  reason  or  common  sense,  that  the  parties  to 
these  acts  have  acquired  no  rights?  If  they  have  acquired  rights,  these 
rights  rest  upon  the  presumption  of  a  grant  of  right,  arising  either  from,  the 
tacit  assent  of  the  sovereign,  or  from  expressions  of  her  will  in  the  course 
of  her  general  legislation,  and,  indeed,  from  botli.  Possession  gives  title 
only  by  presumption.  Then,  when  the  possession  is  shown  to  be  of  public 
land,  why  may  not  any  one  oust  the  possessor?  Why  can  the  latter  protect 
his  possession?  Only  upon  the  doctrine  of  presumption,  for  a  license  to  oc- 
cupy from  the  owner  will  be  presumed."  Conger  v.  Weaver,  6  Cal.  556, 
557. 

Both  the  right  to  appropriate  water  on  the  public  lands,  and  that 
of  the  occupant  of  portions  of  such  lands,  are  derived  from  the  im- 
plied consent  of  the  owner,  and,  as  between  the  appro priator  of  land 
or  water,  the  first  possessor  has  the  better  right.  The  two  rights 
stand  upon  an  equal  footing,  and  when  they  conflict  they  must  be  de- 
cided by  the  fact  of  priority.  Irwin  v.  Phillips,  5  Cal.  140.  Since 
the  United  States,  the  owner  of  the  land  and  water,  is  presumed  to 
have  permitted  the  appropriation  of  both  the  one  and  the  other,  as 
between  themselves  the  prior  possessor  must  prevail.  None  of  the 
early  cases  intimate  that  the  occupant  of  land  bordering  on  a  stream 
was  presumed  to  have  any  less  rights  in  the  usufruct  of  the  water 
than  the  absolute  owner  of  the  land  so  situated,  or  that  the  presump- 
tion in  his  favor  was  limited  to  the  land,  without  the  water,  except 
where  the  water  had  been  already  appropriated. 

It  was  said  by  Chief  Justice  Murray,  in  CrandaU  v.  Woods,  8  Cal. 
143: 

"If  the  rule  laid  down  in  Irwin  v.  Phillips  is  connect  as  to  tli.e  location  of 
mining  claims  and  water  ditches  for  mining  purposes,  and  priority  is  to  de- 
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termi'ne  the  rights  of  the  respective  parties,  it  is  diflficult  to  see  why  the  rule 
should  not  apply  to  all  other  cases  where  land  or  water  had  been  appropriated. 
The  simple  question  was  that  as  between  persons  appropriating  the  same 
land,  or  land  and  water  both,  as  the  case  might  be,  that  the  subsequent  ap- 
propriator  takes  subject  to  the  rights  of  the  former.  But  an  appropriation  of 
land  carries  with  it  the  water  on  the  land,  or  a  usufruct  in  the  water;  for  in 
such  cases  the  party  does  not  appropriate  the  water,  but  the  land  covered 
with  water.  If  the  owners  of  the  mining  claim,  in  the  case  of  Irwin  v. 
Phillips t  had  first  located  along  the  bed  of  the  stream,  they  would  have  been 
entitled,  as  riparian  proprietoi-s,  to  the  free  and  uninterrupted  use  of  the 
water,  without  any  other  or  direct  act  of  appropriation  of  the  water  as  con- 
tradistinguished from  the  soil.  If  such  is  the  case,  why  would  not  the  de- 
fendant, who  has  appropriated  land  over  which  a  natural  stream  flowed,  be 
held  to  have  appropriated  the'water  of  such  stream,  as  an  incident  to  the  soil, 
as  against  those  who  subsequently  attempt  to  divert  it  from  its  natural  chan- 
nels for  their  qwn  purposes.  One  who  locates  upon  public  lands  with  a  view 
of  appropriating  them  to  his  own  use  becomes  the  absolute  owner  thereof  as 
against  every  one  but  the  government,  and  is  entitled  to  all  the  privileges 
and  incidents  which  appertain  to  the  soil,  subject  to  the  single  exception  of 
rights  antecedently  acquired.  He  may  admit  that  he  is  not  the  owner  in  fee, 
but  his  possession  will  be  sufficient  to  protect  him  as  against  trespassers.  If 
he  admits,  however,  that  he  is  not  the  owner  of  the  soil,  and  the  fact  is  es- 
tablished that  he  acquired  his  right  subsequent  to  those  of  others,  then,  as 
both  rest  for  their  foundation  upon  appropriation,  the  subsequent  locator 
must  take  subject  to  the  rights  of  the  former,  and  the  rule  qui  prior  est  in 
tempore  potior  est  in  jure  must  apply." 

The  learned  judge  then  proceeds  to  speak  of  the  alleged  evil  oonse- 
quences  of  the  rule  he  had  laid  down,  saying: 

"Let  us  examine  the  effect  of  such  a  rule  for  a  moment,  and  see  if  the  con- 
sequences which  the  respondent  predicts,  viz.,  the  destruction  of  the  use  and 
value  of  ditch  property  in  the  mines,  will  necessarily  flow  from  it.  A.  has 
located  mining  claims  along  the  bed  of  a  stream,  before  any  water  ditch  or 
flume  has  been  constructed:  will  any  one  doubt  that  he  should  have  the  fi*ee 
use  of  the  water,  as  against  subsequent  locators  of  either  mining  claims  or 
canals?  Or,  suppose  he  had  located  a  farm,  and  the  water  passing  through 
his  land  was  necessary  for  the  purposes  of  irrigation,  is  not  this  purpose  just 
as  legitimate  as  using  the  water  for  mining?  It  may  or  may  not  be  equally 
as  profitable,  but  irrigation  for  agricultural  purposes  is  sometimes  necessary 
to  supply  natural  wants,  while  gold  is  not  a  natural,  but  an  artificial,  want, 
or  a  mere  stimulant  to  trade  and  commerce.  If  it  is  understood  that  the  loca- 
tion of  land  carries  with  it  all  the  incidents  belonging  to  the  soil,  those  who 
construct  water  ditclies  will  do  so  with  reference  to  the  appropriations  of  the 
public  domain  that  have  been  previously  made,  and  the  rights  that  have  been 
already  acquired,  with  a  full  knowledge  of  tlieir  own  rights  as  against  subse- 
quent locators."    Id.  143,  144. 

Crandall  v.  Woods  very  distinctly  decides  that  as  between  an  oc- 
cupant of  riparian  land  (part  of  the  public  lands  of  the  United  States) 
and  a  subsequent  appropriator  of  the  waters  of  the  stream  the  former 
may  assert  the  riparian  right.  It  is  claimed,  however,  that  so  far  as 
that  case  decides  that  the  riparian  occupant  may,  under  such  cir- 
cumstances, assert  a  right  to  the  flow  of  the  water  beyond  the  extent 
to  which  he  has  actually  appropriated  the  same  for  irrigation  or  other 
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useful  purpose^  it  bas  been  reversed  in  later  adjudications,  if  not  ex- 
pressly, yet  by  necessary  implication. 

In  some  of  the  subsequent  California  cases,  where  the  riparian 
owner  claimed  in  his  pleading,  and  relied  at  the  trial,  on  an  actual 
prior  appropriation  of  water,  the  court  confined  its  inquiry  to  the  ex- 
istence or  non-existence  of  the  facts  alleged. 

Thus,  in  McDonald  v.  Bear  River,  13  Oal.  220,  one  of  the  parties, 
although  in  possession  of  a  tract  through  which  the  water-course  ran, 
claimed  an  actual  prior  appropriation  of  water  for  turning  his  mill. 
It  may  be  observed,  however,  that,  .at  the  common  law,  the  extent 
of  the  mill-owner's  right  might  depend  in  part  on  the  actual  erec- 
tion and  size  of  bis  dam,  etc.;  and,  since  the  exercise  of  the  partic- 
ular right  might  depend  on  afiSrmative  acts,  the  case  of  water  for  a 
mill  might  ditfer  perhaps  in  its  nature,  or  extent  rather,  from  that  of 
the  riparian  owner  whose  lands  are  naturally  irrigated  by  the  flow. 

Americnn  Co,  v.  Bradford,  27  Gal.  360,  was  an  action  at  law  for 
damages,  in  which  the  plaintiff  claimed  as  an  appropriator  of  water 
through  a  ditch.  The  defendants  answered  that  long  prior  to  the  lo- 
cation of  plaintiff's  ditch  and  dam  they  bad  located  and  worked  in 
the  creek  certain  mining  claims,  whereby  they  became  entitled  to  the 
use  and  possession  of  the  waters  of  the  creek,  or  so  much  thereof  as 
might  become  necessary  for  their  mining  claims,  as  prior  appropria^ 
tors  of  the  water.  Moreover,  the  general  verdict  in  favor  of  the  plain- 
tiff included  a  finding  that  the  mining  claims  were  not  located  and 
worked  prior  to  the  plaintiff's  appropriation. 

In  Yankee  Jim  Go.  v.  Crari/,  25  Gal.  604,  it  was  said  that  the  use 
of  a  water-course  on  the  public  mineral  lands  may  be  held,  granted, 
abandoned,  or  lost  by  the  same  means  as  a  right  of  the  same  char- 
acter issuing  out  of  lands  to  which  a  private  title  exists. 

In  Hill  V.  King,  8  Cal.  336,  and  Bear  River,  etc.,  v.  New  York  Min. 
Co.  Id.  329,  it  was  held  that  where  the  constructor  of  a  ditch  had  di- 
verted water  he  could  not  complain  of  the  muddying  of  it  by  the  work- 
ing of  a  mine  above.  To  permit  this,  the  court  said,  would  be  prac- 
tically to  deprive  the  miner  of  the  use  of  the  water  in  his  business ; 
and  any  injury  from  the  incidental  fouling  of  the  water  was  damnum 
absque  injuria. 

But  in  Hill  v.  Smith,  27  Gal.  476,  where  water  was  appropriated 
through  a  ditch,  and  a  mining  claim  was  afterwards  worked  above, 
it  was  decided  that  the  miner  had  no  right  to  work  his  claim  in  such 
manner  as  to  mingle  mud  and  sediment  with  the  water  so  as  to  fill 
up  the  ditch  and  reservoirs,  and  thus  to  lessen  their  capacity,  and  in- 
crease the  expense  of  cleaning  them  out;  that  the  prior  appropriator 
of  the  water  was  entitled  to  its  use  and  enjoyment  for  the  purposes 
for  which  he  claimed  it. 

Pope  V.  Kinman,  64  Gal.  3,  was  an  action  to  quiet  title  to  the  flow  of 
a  stream,  the  plaintiff  being  the  owner  of  riparian  lands  by  grant 
from  Mexico.     Held,  that  the  plaintiff  had  an  interest  in  the  living 
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stream  which  flowed  over  his  land,  called  the  "riparian  right;*'  and 
that  the  defendant,  by  mere  diversion,  could  not  deprive  him  of  that* 
interest  or  usufruct. 

Zimmlcr  v.  San  Luis  W.  Co.^  57  Cal.  221,  not  only  recognizes  the 
riparian  right,  the  land  not  being  public  land,  but  holds  that  a  recital 
in  a  deed  that  the  grantee  is  about  to  divert  the  waters  of  a  certain 
creek,  (which  flows  through  the  grantor's  land,)  and  to  appropriate 
the  same,  followed  by  a  grant  of  a  right  of  way  to  conduct  water  over 
the  land  of  the  grantor,  does  not  estop  the  grantor  from  denying  the 
right  of  the  grantee  to  divert  the  water. 

As  we  understand  Ferrea  v.  Knipe,  28  Cal.  340,  the  appellant 
made  the  claim  that  the  doctrine  of  "appropriation,"  applicable  to 
controversies  on  the  public  lands,  was  also  the  controlling  doctrine  in 
a  suit  between  private  owners  on  the  same  stream.  The  court  held 
that  the  common-law  rule  obtained,  and  that  the  inferior  riparian 
proprietor  was  entitled  to  the  natural  flow,  undiminished,  except  by 
the  use  of  the  superior  proprietor  for  domestic  purposes  and  reason- 
able irrigation. 

So  far  as  the  cases  cited  relate  to  the  adverse  claims  of  possessors 
of  land  or  water  on  the  public  lands,  no  one  of  them,  by  its  terms  or 
by  necessary  implication,  overrules  Crandall  v.  Woods.  It  is  inti- 
mated, however,  that  that  case  should  now  be  overruled  as  not  in 
harmony  with  the  reasons  which  induced  the  courts  to  adopt  the  rule 
giving  the  preference  to  the  prior  possessor.  It  is  said  that  the  right 
acquired,  with  great  expenditure  of  money  and  labor,  by  the  ditch- 
owner,  ought  not  to  be  restricted  by  the  occupant  of  a  tract  of  arable 
or  grazing  land.  The  suggestion  repeatedly  returns  that  the  amount 
of  money  invested  by  the  respective  parties  should  have  its  influence 
in  determining  their  rights,  or  at  least  in  fixing  the  rule  by  which 
their  rights  are  to  be  determined.  The  same  suggestion  (that  the 
amounts  expended  under  the  implied  license  of  the  United  States 
should  control  in  fixing  the  rule  of  right)  was  urged  in  the  Debris 
Cases,  but  seems  to  have  received  little  consideration  in  the  courts  of 
the  state,  or  of  the  United  States.  In  the  case  of  an  occupant  of  land, 
as  in  the  case  of  an  appropriator  of  water,  the  decisions  are  based  on 
the  presumption  that  the  United  States  has  made  a  grant  which  in 
fact  it  has  not  made.  The  eflect  of  the  presumed  grant  of  land  over 
which  water  flowed  was  logically  ascertained  (in  Crandall  v.  Woods) 
by  reference  to  the  principles  of  the  common  law,  according  to  which 
every  part  of  the  land,  and  all  its  incidents,  passed  by  the  grant.  If 
we  were  prepared  to  say  that  Crandall  v.  Woods  was  wrongly  decided, 
still,  there  is  good  reason  why,  if  wrongly  decided,  it  ought  not  to  be 
overruled  in  this  case.  The  rulings  of  the  state  courts,  with  refer- 
ence to  controversies  on  the  public  lands  while  they  remain  such, 
cannot  of  themselves  operate  to  deprive  the  state  of  the  benefit  of  the 
grant  of  the  waters  of  streams  flowing  over  the  land  granted  by  the 
act  of  September  28, 1850;  nor  operate  upon  subsequent  legislation  of 
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the  congress  of  the  United  States,  so  that  such  legislation  shall  re- 
troact  and  deprive  the  state  of  its  vested  rights.  If  the  decisions  re- 
ferred to  are  applicable  to  lands  belonging  to  the  state,  yet,  since  they 
are  applicable  only  to  controversies  between  adverse  claimants  to  the 
possession,  they  do  not  limit  the  right  or  title  of  the  grantees  of  the 
state.  The  title  of  the  state's  grantees  depends  upon  the  state  laws 
providing  for  the  disposition  of  its  lands. 

10.  The  common  law  as  to  the  riparian  right  was  not  abrogated  by 
certain  statutes  of  the  state  applicable  to  a  district  of  country  within 
which  is  included  the  county  of  Kern,  nor  was  the  state  estopped  by  such 
statutes  from  asserting  its  right  to  the  flow  of  a  natural  stream  from  that 
district  to  and  over  the  lands  granted  to  the  state  by  the  act  of  congress 
of  1850. 

From  what  has  been  said  it  appears  that  the  respondent  has  not 
derived  from  the  United  States  a  right  to  divert  the  water  of  a  flow- 
ing stream  from  the  lands  granted  to  the  state  in  1850,  or  from  the 
premises  of  a  grantee  of  the  state  to  a  portion  of  those  lands.  It  is  in 
order  to  inquire  whether  the  state  itself  has  authorized  such  diversion. 

It  is  claimed  that,  so  far  as  the  territory  comprised  within  Kern 
county  is  concerned,  the  common-law  doctrine  of  riparian  rights,  if  it 
ever  existed,  does  not  exist,  but  has  been  repealed,  and  the  law  of  "ap- 
propriation" adopted,  by  certain  statutes.  The  county  of  Kern  was 
created  by  the  act  of  April  2,  1866,  which  took  effect  June  2,  1866. 
It  was  formed  of  portions  of  Tulare  and  Los  Angeles  counties.  On 
the  fifteenth  day  of  May,  1854,  an  act  was  passed  (St.  1854,  p.  76) 
providing  for  the  election  in  each  township  of  certain  counties  (in- 
cluding Tulare  and  Los  Angeles)  of  a  board  of  three  '*  water  com- 
missioners" and  an  overseer.  The  commissioners  were  to  examine 
streams,  and  apportion  their  waters  "among  the  inhabitants  of  their 
district,"  on  petition  to  lay  out  and  construct  ditches,  etc.  The  over- 
seers were  to  execute  the  orders  of  the  commissioners,  superintend 
works  directed  by  them,  and  see  that  the  water  was  kept  clear  and 
the  ditches  in  repair.  Section  14  of  the  act  provided :  "No  person  or 
persons  shall  divert  the  waters  of  any  river,  creek,  or  stream  from  its 
natural  channel  to  the  detriment  of  any  other  person  or  persons  lo- 
cated below  them  on  any  such  stream.^*  February  19,  1857,  April  28, 
1860,  and  again,  February  21,  1861,  the  act  of  May  15,  1854,  was 
amended,  but  not  so  as  to  affect  any  question  involved  in  the  present 
case.  St.  1857,  p.  29;  St.  1860,  p.  335;  St.  1861,  p,  31.  The  sec- 
ond, third,  and  fourteenth  sections  of  the  act  of  May,  1854,  were 
amended  by  the  act  of  April  10,  1862.  St.  1862,  p.  235.  The  sec- 
ond section,  as  amended,  provided  that  the  supervisors,  instead  of 
the  county  judge,  should  order  the  election  of  the  commissioners,  etc. 
The  third  section  gave  the  commissioners  power  to  determine  what 
water-courses  ought  "to  be  appropriated  to  the  public  use,"  to  appo]^- 
tion  the  water,  etc.  And  the  fourteenth  section,  as  amended,  (the 
third  section  of  the  amendatory  act,)  declared: 
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**No  person  or  persons  shall  divert  the  waters  of  any  river,  creek,  or  stream 
froir  its  natural  channel,  to  the  detriment  of  any  other  person  or  persons  lo- 
cateil  below  them  on  any  stich  stream,  unless  previous  compensation  be  as- 
certained and  paid  therefor,  under  the  provisions  of  this  act,  or  under  the 
provisions  of  other  laws  of  this  state,  authorizing  the  taking  of  private  prop^ 
ertyfor  public  uses. " 

It  would  be  difiQcult  to  invent  a  combination  of  words  which  would 
more  explicitly  recognize  a  property  to  the  flow  of  the  stream  in  the 
riparian  owners  below  the  point  of  diversion. 

The  statute  of  1854  and  the  amendments  authorized  (or  attempted 
to  authorize)  the  commissioners  to  decide  whether  a  water-couree 
should  be  condemned  or  "appropriated"  to  the  public  use,  and  to  di- 
vert and  apportion  the  waters  of  the  stream  so  appropriated.  Evi- 
dently, by  the  persons  who  are  not  to  be  detrimented  without  com- 
pensation, is  meant  the  inferior  riparian  proprietors,  whose  property 
in  the  waters  may  be  taken  for  the  ''public  use''  on  payment  of  due 
compensation,  according  to  the  laws  of  the  state  "authorizing  the 
taking  of  private  property  for  public  uses."  If  not  they,  whom  else? 
The  scheme,  if  valid,  necessarily  excludes  any  diversion  at  all  by  a 
private  person  of  waters  of  a  stream  "appropriated  to  the  public  use" 
by  the  commissioners,  and  any  diversion  or  appropriation  through 
ditches  other  than  those  made  under  the  direction  of  the  commis- 
sioners. The  persons,  then,  who  are  prohibited  from  diverting  water 
to  the  injury  of  those  below,  except  on  due  compensation,  are  the 
commissioners,  and  those  acting  under  command  of  the  commission- 
ers. Nor  can  it  be  said  that  everybody  else  might  be  made  to  suffer 
detriment  without  compensation  by  diversion  of  water  by  the  com- 
missioners, except  only  those  persons  who  had  "appropriated"  waters 
of  the  stream  prior  to  the  act  of  1854,  and  who  continued  to  use*  the 
same.  If  the  intention  had  been  to  protect,  or  rather  to  recognize, 
the  rights  of  that  class  only,  (if  any  such  class  existed,)  we  cannot  but 
believe  that  the  purpose  would  have  been  expressed  in  appropriate 
language.  The  language  of  the  provision  is  sweeping,  and  while, 
perhaps,  broad  enough  to  include  non-riparian  proprietors  who  had 
diverted  water  prior  to  the  act,  is  peculiarly  applicable,  and  certainly 
includes  those  who  had  acquired  the  title  to  riparian  lands  prior  to  a 
diversion,  and  also  includes  prior  riparian  occupants, — "no  person  or 
persons  shall  divert,"  etc.  The  term  "location"  has  been  very  gen- 
erally applied  to  occupations  of  portions  of  the  public  domain,  while 
diverters  of  waters  have  been  called,  and  throughout  the  elaborate 
briefs  of  counsel  herein  are  called,  "appropriators."  The  amendatory 
statute  not  only  recognizes  the  riparian  rights  of  those  in  possession 
of  lands  through  which  the  stream  "appropriated  to  public  use"  may 
pass,  but  is  a  legislative  construction  of  the  words  (if  any  such  con- 
struction were  needed)  found  in  the  fourteenth  section  of  the  original 
act  of  1854, — "to  the  detriment  of  any  person  or  persons  located 
below  them  on  such  stream." 
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The  act  of  April  4,  1864,  (St.  1863-64,  p.  375,)  provided  for  the 
election  of  three  water  commissioners  in  the  county  of  Tulare,  etc. 
It  also  contains  the  clause:  ''No  person  or  persons  shall  divert  the 
waters  of  any  river  or  stream  from  its  natural  channel  to  the  detri- 
ment of  any  person  or  persons  located  below  them  on  the  same 
stream."  Section  10.  March  20,  1866,  certain  sections  of  the  act 
of  1864  were  amended.  St.  1865-66,  p.  313.  By  the  amendments 
the  water  commissioners  and  overseers  were  shorn  of  their  powers 
and  duties.  For  the  first  time  water  ''companies,''  and  the  "presi- 
dent or  authorized  agents''  of  such,  are  spoken  of.  The  commission- 
ers were  no  longer  required,  upon  the  petition  of  "those  interested," 
to  lay  out  ditches  and  apportion  the  water  "among  the  persons  using 
the  samb,"  in  proportion  to  the  amount  of  land  "each  person  may 
wish  to  irrigate;"  no  longer  empowered  to  levy  a  labor  tax  on  such 
persons;  and  no  longer  required  or  permitted  to  publish  a  schedule 
of  the  number  of  hours  during  which  each  of  such  persons  should  be 
entitled  to  use  water.  Their  duty  was  simplified,  and  was  limited  to 
the  appointment,  as  overseer  of  a  ditch,  of  the  person  designated  hy 
the  owners  of  such  ditch.  The  services  of  the  commissioners,  instead 
of  being  paid  for,  as  provided  in  the  act  of  1864,  out  of  a  tax  col- 
lected of  those  supplied  in  proportion  to  the  quantity  of  water  used 
by  each,  were  to  be  compensated  "by  the  parties  requiring  their  serv- 
ices." Section  4.  And,  in  this  connection,  it  may  be  remarked, 
it  was  prudently  provided :  "No  ditch  shall  hereafter  be  taken  out  of 
any  stream,  in  the  waters  of  which  different  persons  have  an  inter- 
est, without  leave  of  said  commissioners."  And  by  the  amendments 
(sections  3, 4)  the  overseers  no  longer  had  the  duty  imposed  upon  them 
of  examining  ditches,  or  of  estimating  the  labor  necessary  to  put  them 
in  repair,  or  of  reporting  the  same  to  the  commissioners,  together 
with  the  capacity  of  the  ditches,  and  the  quantity  of  ground  irrigated 
by  eaeb,  or  of  ascertaining  that  the  water  was  used  as  apportioned, 
and  that  the  required  labor  was  properly  expended.  Instead  of  all 
this,  the  overseers  were  simply  to  execute  the  orders  of  the  persons 
employing  them,  by  whom  they  were  to  be  paid  "such  compensation 
as  may  be  agreed  upon." 

Thus,  by  the  amendatory  act,  the  commissioners  and  overseers  be- 
came the  mere  agents  of  the  owners  of  ditches,  or  of  "companies." 
For  section  5  of  the  act  of  1864  was  substituted  matter  foreign  to 
the  original  section,  the  substituted  matter  being : 

"Each  overseer  shall,  every  three  monihs,  (each  counting  from  the  date  of 
h^s  appointment,)  make  up  a  statement  in  writing  ot  the  number  of  days  that 
hd  has  been  engaged  in  the  discharge  of  his  duties,  together  with  the  amount 
due  him  as  compensation  therefor;  and,  upon  the  approval  of  the  same  by  the 
president  or  authorized  agent  of  the  company  employing  him,  shall  apportion 
the  same  to  the  different  members  of  such  company  pro  rata,  in  proportion 
to  the  interest  of  each  therein;  and  thereupon  shall  have  the  right  of  action 
against  each  owner  in  the  ditch  for  which  he  is  overseer  for  the  amount  so 
apportioned  to  such  owner."  St.  1865-66,  p.  313. 
v.lOp.no.9— 47 
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And  by  section  6  of  the  act  of  1866  (amending  section  7  of  the  act 
of  1864)  it  is  provided : 

"Whenever  a  majority  in  interest  of  the  owners  in  any  ditch  company,  or 
their  authorized  agent,  shjill  deem  it  necessary  to  repair,  enlarge,  or  extend 
their  ditch,  they  shall  cause  a  notice,  either  written  or  verbal,  to  be  served 
upon  each  owner  therein,  specifying  a  time  to  commence  work  thereon;  and 
any  owner  therein  neglecting  or  refusing  to  perform  his  proportion  of  such 
labor,  or  pay  his  proportion  of  the  cost  thereof,  shall  forfeit  his  right  to  the 
use  of  any  water  from  such  ditch  until  such  time  as  he  pays  the  same  to  the 
person  or  persons  performing  his  proportion  of  such  labor,  togetlier  with  10 
per  cent,  per  month  thereon  additional.  The  number  of  hours  constituting 
a  day's  labor,  and  the  value  thereof,  shall  be  determined  by  the  respective 
water-ditch  companies  in  the  rules  and  reguhrtions  they  may  severally  adopt," 
etc.    St.  1865-66,  p.  314. 

The  act  of  1864,  then,  as  amended  by  the  act  of  1866,  declares  the 
law  which,  as  claimed  by  counsel,  has  been  substituted  for  the  com- 
mon law.  But  the  act  as  amended  (if  it  be  conceded  to  be  valid) 
does  not  adopt  any  general  rule  of  appropriation.  It  seems  to  have 
been  studiously  prepared  in  the  interest  of  the  companies  then  exist- 
ing, with  a  proviso  that  the  commissioners — employed  and  paid  by 
those  of  such  companies  as  might  choose  to  employ  them — may  per^ 
mit  new  ditches  to  be  dug.  If  the  act  of  1866  is  in  force,  it  should 
at  least  be  made  to  appear  that  the  defendant  has  acquired  rights 
under  it.  If  the  act  could  be  construed  as  declaring  the  assent  of 
the  state  to  the  diversions  of  water  then  existing,  or  to  such  diver- 
sions as  might  subsequently  be  made  with  the  consent  of  the  commis- 
sioners named  in  the  act,  the  assent  of  the  state  was  limited  to  such 
diversions.  It  nowhere  appears  that  the  respondent  obtained  the 
consent  of  the  commissioners  to  the  construction  of  its  works;  and, 
as  we  have  seen,  the  act  expressly  prohibits  any  new  ditch  or  canal 
"without  leave  of  said  commissioners."'  Section  2,  subd.  3.  Sec- 
tions 7  and  8  relate  to  the  internal  management  of  the  companies  or 
corporations,  the  obligations  of  its  members  to  each,  and  the  mode 
of  enforcing  them.  The  rest  of  the  act  provides  for  the  discharge  of 
functions  by  the  commissioners  and  overseers  as  servants  of  the  com- 
panies. 

The  intent  of  the  legislature  to  change  the  previous  law  as  to  ripa- 
rian rights,  or  to  estop  the  state  and  its  grantees  from  asserting  them, 
ought  to  be  made  to  appear  distinctly.  But  the  saving  clause  of  sec- 
tion 10  of  the  act  of  1864  was  not  repealed  by  the  act  of  1866,  and 
that  section  prohibits  any  diversion  to  the  detriment  of  those  located 
"below  on  the  stream.  Moreover,  section  10  of  the  act  of  1864  is  al- 
most precisely  like  section  14  of  the  act  of  1854  and  the  first  clause 
of  section  3  of  the  act  of  1862 ;  and  the  first  clause  of  section  3  of 
the  act  of  1862  is  interpreted  legislatively,  by  the  last  clause  of  the 
same  section,  as  intended  to  protect  the  lower  riparian  proprietor, 
except  that  his  property  right  in  the  water  might  be  condemned,  on 
due  compensation,  "under  the  provisions  of  the  laws  of  this  state  au- 
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tborizing  the  taking  of  private  property  for  public  uses."  St.  1862, 
p.  235. 

The  omission  of  the  last  clause  of  the  sentence  in  the  subsequent 
laws  is  not  to  be  construed  as  a  withdrawal  of  all  protection  from  the 
riparian  owners,  (among  whom' might  be  other  persons  than  the  state,) 
but  rather  as  indicating  an  intention  to  make  that  protection  abso- 
lute. It  is  to  be  presumed  that  in  amending  the  section  the  members 
of  tbe  legislature  were  influenced  rather  by  a  doubt  of  the  validity  or 
propriety  of  its  last  clause  than  by  an  intent  arbitrarily  to  take  from 
the  riparian  proprietors  a  valuable  right,  or  to  deprive  a  whole  class 
of  a  right  they  had  previously  enjoyed ;  and  the  omission  should  thus 
be  construed,  even  if  it  might  be  held,  as  matter  of  law,  that  the  dep- 
rivation of  the  right  could  not  constitutionally  be  enforced  against 
those  who  had  already  located  on  the  stream  when  the  statutes  were 
passed.  In  ascertaining  the  meaning  of  the  law  we  find  that  the  pro- 
tection accorded  was  clearly  intended  to  apply  to  locations  already 
made  when  each  of  the  statutes  was  passed,  and  to  locations  which 
should  be  made  prior  to  any  subsequent  appropriation. 

11.  Section  1422  of  the  Civil  Code  {^'the  rights  of  riparian  proprietors 
are  not  affected  by  the  provisions  of  this  title")  is  protective,  not  only  of 
riparian  rights  existing  when  the  Code  tvas  adopted,  hut  also  of  the  ripa- 
rian rights  of  those  who  acquired  a  title  to  land  from  the  state  after  the 
adoption  of  the  Code,  and  before  an  appropriation  of  water  in  accord' 
ance  with  the  Code  provisions. 

Neither  a  grantee  of  the  United  States,  nor  the  grantee  of  a  private 
person,  who  was  a  riparian  owner  when  the  Code  was  adopted,  need  rely 
for  protection  on  section  1422.  Such  persons  are  protected  by  consti' 
tutional  principles. 

The  state  might  have  reserved  from  her  grants  of  land  the  waters 
flowing  through  them  for  the  benefit  of  those  who  should  subsequently 
appropriate  the  waters;  but  the  state  has  not  made  such  reservation. 

The  water-rights  of  the  state,  as  riparian  owner,  are  not  reserved  to 
the  state  by  section  1422,  because  (wJierever  the  state  has  not  already 
parted  with  its  right  to  those  who  have  acquired  from  her  a  legal  or 
equitable  title  to  riparian  lands)  the  provisions  of  the  Code  confer  the 
state's  right  to  the  flow  on  those  appropriating  water  in  the  manner  pre* 
scribed  by  the  Code, 

It  is  contended  by  respondent  that  the  Civil  Code  gives  to  it  a  right 
to  the  water  superior  to  that  of  the  riparian  proprietor  below;  that, 
as  against  an  appropriator  under  the  Code,  one  who  has  acquired  a 
title  to  lands  from  the  state  (subsequently  to  the  Code,  although  prior 
to  the  water  appropriation)  has  no  right  in  or  to  any  of  the  water. 

Title  8,  pt.  4,  div.  2,  Civil  Code,  reads : 

"Sec.  1410.  The  right  to  the  use  of  running  water  flowing  in  a  river  or 
stream,  or  down  a  canon  or  ravine,  may  be  acquired  by  appropriation. 

"Sec.  1411.  The  appropriation  must  be  for  some  useful  or  beneficial  pur- 
pose, and  when  the  appropriator  or  his  successor  in  interest  ceases  to  use  it 
for  such  a  purpose  the  right  ceases. 
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"Sec.  1412.  The  person  entitled  to  the  use  may  change  the  place  of  diver- 
sion, if  otliers  are  not  injured  by  such  change,  and  may  extend  the  ditch,  flume, 
pipe,  or  aqueduct  by  which  the  diversion  is  made  to  places  beyond  that  where 
the  first  use  was  made. 

"Sec.  1413.  The  water  appropriated  may  be  turned  into  the  channel  of 
another  stream,  and  mingled  with  its  water,  and  then  reclaimed;  but  in  re- 
claiming it  the  water  already  appropriated  by  another  must  not  be  dimin- 
ished. 

"Sec.  1414.  As  between  appropriators,  the  one  first  in  time  is  the  first  in 
right. 

"Sec.  1415.  A  person  desiring  to  appropriate  water  must  post  a  notice  in 
writing,  in  a  conspicuous  place  at  tjje  point  of  intended  diversion,  stating 
therein:  (1)  That  he  claims  the  water  there  flowing  to  the  extent  ot  [giving 
the  number]  inches,  measured  under  a  4-inch  pressure.  (2)  The  purposes 
for  which  he  claims  it,  and  the  place  of  intended  use,  (3)  The  means  by 
which  he  intends  to  divert  it,  and  the  size  of  the  flume,  ditcli,  pipe,  or  aque- 
duct in  which  he  intends  to  di  vert  it.  A  copy  of  the  notice  must,  within  ten 
days  after  it  is  posted,  be  recorded  in  the  oflice  of  the  recorder  of  the  county 
in  which  it  is  posted.     - 

"Sec.  1416.  Within  sixty  days  after  the  notice  is  posted  the  claimant  must 
commence  the  excavation  or  construction  of  the  works  in  whioh  he  intends 
to  divert  the  water,  and  must  prosecute  the  work  diligently  and  uninterrupt- 
edly to  completion,  unless  temporarily  interrupted  by  snow  or  rain. 

"Sec.  1417.  By  'completion'  is  meant  conducting  the  waters  to  the  place 
of  intended  use. 

"Sec.  1418.  By  a  compliance  with  the  above  rules  the  claimant's  right  to 
the  use  of  the  water  relates  back  to  the  time  the  notice  was  posted. 

"Sec.  1419.  A  failure  to  comply  with  such  rules  deprives  the  claimant  of 
the  rights  to  the  use  of  the  water  as  against  a  subsequent  claimant  who  com- 
plies therewith. 

"Sec.  1420.  Persons  who  have  heretofore  claimed  the  right  to  water,  and 
who  have  not  constructed  works  in  which  to  divert  it,  and  who  have  not  di- 
verted nor  applied  it  to  some  useful  purpose,  must,  after  this  title  takes  ef- 
fect, and  within  twenty  days  thereafter,  proceed  as  in  this  title  provided,  or 
their  right  ceases. 

"Sec.  1421.  The  recorder  of  each  county  must  keep  a  book,  in  which  he 
must  record  the  notices  provided  for  in  this  title. 

"Sec.  1422.  The  rights  of  riparian  proprietors  are  not  affected  by  t?^  pro- 
visions of  this  title," 

The  fourth  section  of  the  Civil  Code  declares  that  the  rule  that  stat- 
utes in  derogation  of  the  common  law  shall  be  strictly  construed  has 
no  application  to  the  Code.  And  it  is  added :  "The  Code  establishes 
the  law  of  this  state  respecting  the  subjects  to  which  it  relates,  and 
its  provisions  are  to  be  liberally  construed,  with  a  view  to  effect  its 
objects  and  to  promote  justice." 

Counsel  for  respondent  contend  that  section  1410  of  the  Civil  Code 
promulgates  a  general  law  declaring  the  doctrine  of  appropriation  to 
be  the  law  of  the  land,  and  argue  that,  if  it  be  admitted,  the  legisla- 
ture could  not  divest  the  owner  of  the  banks  of  a  water-course  of  his 
riparian  rights;  the  doctrine  of  appropriation  was  adopted  as  the 
general  law,  applicable  to  all  public  lands  of  the  state  and  of  the 
United  States  from  the  point  of  time  when  section  1410  was  enacted; 
and,  it  is  said,  the  whole  purpose  of  section  1422 — "the  rights  of 
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riparian  proprietors  are  not  affected  by  the  provisions  of  this  title*' 
— is  subserved  by  saving  rights  then  vested.  It  is  urged  that  the 
words  "rights  of  riparian  proprietors"  are  used  either  in  a  generic 
sense,  as  indicating  that  principle  of  law  known  generally  as  the  doc- 
trine of  riparian  rights,  or  else  they  are  used  in  the  more  limited  sense 
of  private  rights  of  individuals  who  then  (when  the  Code  was  enacted) 
owned  lands  on  the  banks  of  streams  whose  source  was  on,  or  which 
flowed  over,  public  lands ;  that  it  is  too  self-evident  for  serious  question 
that  the  words  cannot  have  been  used  in  the  more  enlarged  sense; 
for,  give  them  that  interpretation,  and  you  have,  in  the  same  stat- 
utory enactment,  a  declaration  of  two  diametrically  antagonistic  prin- 
ciples,— the  doctrine  of  appropriation  and  the  doctrine  of  riparian 
rights, — doctrines  which  cannot  co-exist.  But,  it  is  said,  giving  the 
words  tiie  other  and  more  restricted  interpretation,  each  and  all  parts 
of  the  statute  harmonize  one  with  the  other,  and  the  declaration  of 
section /our  is  respected;  that  the  law  of  the  state  being  appropria- 
tion, its  grant  of  the  land,  made  after  the  Code  enactment,  carries  with 
it  no  right  to  the  water;  for  since  such  right  can  only  be  derived  from 
some  existing  law,  and  the  Code  has  abrogated  or  repealed  the  law 
of  riparian  rights,  (except  to  the  extent  of  preserving  those  then  ex- 
isting,) there  is  no  law  under  which  the  right  to  the  water  as  p^rt 
and  portion  of  the  title  granted  can  arise. 

As  stated  above,  it  is  claimed  by  respondent  that  by  the  provisions 
of  the  Civil  Code  the  doctrine  of  appropriation  was  adopted  as  the 
general  law  of  the  state,  applicable  to  all  public  lands  of  the  state 
and  the  United  States,  from  the  time  section  1410  was  enacted.  But 
section  1410  is  not  limited  in  its  application  to  the  public  lands. 
Subject  to  the  saving  or  reservation  clause  of  section  1422, — what- 
ever that  section  may  mean, — section  1410  declares  the  law  applica- 
ble throughout  the  state.  It  seems  to  be  admitted  th^t  (conceding 
the  rights  of  riparian  proprietors  to  be  measured  by  the  common  law) 
riparian  rights  already  vested  were  not  taken  away  by  section  1410, 
and  could  not  be  taken  away,  except  for  the  public  use  and  on  due 
compensation.  It  must  follow,  independent  of  section  1422,  that  a 
purchaser  from  one  who  was  a  riparian  owner  when  the  Code  pro- 
visions took  effect,  by  purchase  made  after  the  Code  enactments, 
would  acquire  all  the  estate  and  property  of  his  vendor.  Otherwise, 
private  property  would  be  taken  without  due  process  of  law,  since 
arbitrarily  to  deprive  the  owner  of  property  of  all  capacity  to  sell  it 
is  to  deprive  him  pro  tanto  of  its  benefits.  "The  right  of  acquiring, 
possessing,  and  protecting  property  is  inalienable."  "No  man  shall 
be  deprived  of  his  property  without  due  process  of  law."  Const. 
1849,  art.  1,  §§  2-8 ;  Const.  1879,  art.  1,  §  14.  The  provisions  of  the 
constitution  are  intended  effectually  and  completely  to  protect  sub- 
stantial rights,  and  cannot  be  frittered  away  by  indirect  legislation. 
And,  as  we  have  seen,  one  who  since  the  acts  of  congress  of  1866  and 
1870  receives  a  grant  of  a  portion  of  the  public  lands  of  the  United 
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states,  withoat  special  or  implied  reservation,  takes  subject  only  to  ap- 
propriations of  water  made  or  initiated  prior  to  his  grant.  Let  us 
suppose,  after  the  adaption  of  the  Code,  but  before  any  appropriation 
of  the  water  flowing  to  the  tract  granted,  a  grant  or  patent  for  land 
to  be  issued  by  the  United  States.  Could  section  1410  be  held  to  di- 
vest the  grantee  of  his  right  in  the  flow  of  the  stream?  True,  he  has 
accepted  his  grant  in  the  presence  of  the  state  statute.  But  the 
United  States  has  undertaken  to  clothe  him  with  the  title  to  the  land, 
with  the  appropriate  use  of  the  water  as  part  of  the  land.  Would 
not  a  state  law  which,  in  advance  of  the  grant,  should  attempt  to 
take  from' the  grantee  the  flow  of  the  stream,  acquired  from  or  sought 
to  be  conveyed  by  the  United  States,  and  confer  the  waters  on  one 
who  has  acquired  no  right  to  them  from  the  United  States,  be  an  in- 
terference with  the  "primary  disposal"  of  the  public  lands? 

We  do  not  find  it  necessary  to  say  that  the  prospective  provisions 
of  the  Code  would  violate  the  obligation  of  a  contract;  but  when  the 
state  is  prohibited  from  interfering  with  the  primary  disposal  of  the 
public  lands  of  the  United  States  there  is  included  a  prohibition  of 
any  attempt  on  the  part  of  the  state  to  preclude  the  United  States 
from  transferring  to  its  grantees  its  full  and  complete  title  to  the  land 
granted,  with  all  its  incidents.  The  same  rule  must  apply  to  home- 
steaders, pre-emptioners,  and  other  purchasers  under  the  laws  of  the 
United  States.  To  say  that  hereafter  the  purchaser  from  the  United 
States  shall  not  take  any  interest  in  the  water  flowing  to,  or  in  the 
trees  on,  or  the  mines  beneath,  the  surface,  but  others  of  our  citizens 
shall  have  the  privilege  of  removing  all  these  things,  is  to  say  that 
hereafter  the  United  States  shall  not  sell  the  water,  wood,  or  ores. 

It  would  seem,  then,  that  the  only  persons  who  can  find  it  neces- 
sary to  resort  to  section  1422  of  the  Civil  Code  as  the  protection  of 
their  right  to  the  flow  of  running  waters  are  the  state,  (as  the  owner 
of  lands  granted  to  it  by  the  United  States,)  and  grantees  from  the 
state,  unless  it  be  where  the  adverse  parties  are  merely  occupants  of 
land  and  water,  respectively,  on  the  public  lands  of  the  United  States 
or  of  the  state.  While  the  common  law  has  been  in  force,  not  only 
has  the  right  of  eminent  domain  been  in  the  state,  but  the  state  has 
been  the  direct  owner  of  the  swamp  and  overflowed,  as  well  as  of 
other,  lands  derived  by  grant  from  the  general  government.  The 
state  legislature  has  had  power  not  only  to  dispose  of  the  lands  and 
waters  so  held  separately,  as  a  private  person  may  dispose  of  his  own, 
but  has  had  power  to  authorize  the  diversion  of  waters  from  snch 
lands,  either  by  private  persons,  the  owners  of  lands  above,  or  by  pri- 
vate persons  on  public  lands  of  the  United  States  lying  above.  From 
the  date  of  such  general  authorization  a  grantee  of  land  from  the 
state  would  take  subject  to  appropriations  of  water  actually  made, 
and,  if  the  statutes  were  broad  enough,  and  operated  a  reservation  of 
waters  in  favor  of  appropriations  which  might  afterwards  be  made, 
would  take  subject  to  subsequent  appropriations. 
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But  the  statates  of  the  state  cannot  properly  be  construed  as  re- 
serving from  grants  of  state  land  the  nse  of  the  waters  flowing  thereon, 
for  the  benefit  of  those  who  shall  subsequently  take  or  appropriate 
them  either  on  or  off  the  state  lands.  The  state  has  granted  the 
waters  running  to  its  own  lands  by  authorizing  the  diversion  of  waters 
from  its  lands,  and,  doubtless,  such  grantees  acquire  the  state  prop* 
erty  in  the  waters,  whenever  the  state  has  a  property  in  the  waters 
at  the  time  of  the  grant.  But  can  it  be  said  that,  from  the  date 
of  the  Code,  the  state  reserved  its  waters  in  trust  for  those  who  should 
afterwards  appropriate  them  ?  Our  attention  has  been  called  to  no 
provision  of  the  laws  providing  for  the  disposition  of  the  state  lands 
which  contemplates  such  reservation;  and  we  see  nothing  in  the  law 
authorizing  appropriations  of  water  which  can  reasonably  bear  snch 
interpretation.  We  must  look  for  the  definition  of  "riparian  rights" 
— protected  by  section  1422 — to  the  common  law,  which  (when  not 
in  conflict  with  or  repugnant  to  the  constitution  and  state  statutes) 
had  been  the  law  of  the  state  for  more  than  20  years.  The  section 
which  provides  "the  rights  of  riparian  proprietors  are  not  affected 
by  the  provisions  of  this  title"  declares,  in  effect,  that  those  appro- 
priating water  under  the  previous  sections  shall  not  acquire  the  right 
to  deprive  of  the  flow  of  the  stream  those  who  shall  have  obtained 
from  the  state  a  title  to,  or  right  of  possession  in,  riparian  lands,  be- 
fore proceedings  leading  to  appropriation  shall  be  taken.  Such  is 
the  meaning  of  the  words  employed. 

The  right  to  the  use  of  the  waters  as  part  of  the  land  once  vested 
in  its  private  grantee,  the  state  has  no  power  to  divest  him  of  the 
right  except  on  due  compensation.  It  is  for  those  who  claim  that, 
since  the  Code  enactments,  riparian  rights  have  never  vested  in  the 
state's  grantees,  to  point  to  the  statute  which  expressly  so  declares, 
or  which,  by  necessary  implication,  operates  a  reservation  of  .all  the 
waters  on  the  state  lands  for  the  benefit  of  subsequent  appropriators, 
Such  reservation  cannot  be  assumed,  nor  be  based  on  any  doubtful 
interpretation  of  language.  The  use  of  the  present  tense — "the  rights 
of  riparian  proprietors  are  not  affected" — is  not  suflScient  to  justify  a 
finding  of  a  reservation  by  the  state  of  all  its  waters.  It  is  difficult 
to  believe  that  the  section,  so  far  as  it  applies  to  riparian  lands  not 
those  of  the  state,  is  other  than  declaratory  of  the  pre-existing  law. 
It  certainly  was  intended  to  be  declaratory  in  so  far  as  it  announces 
the  protection  of  all  private  persons  who  had  acquired  riparian  rights 
from  any  source  before  the  provisions  of  the  Code  went  into  opera- 
tion, since  (if  the  common-law  right  existed)  such  persons  were  pro- 
tected independent  of  the  section.  We  cannot  presume  that  it  was 
intended  to  limit  the  protection  to  those  private  persons  who  had 
then  acquired  riparian  rights  from  the  United  States,  (but  not  through 
the  state,)  or  from  Spain  or  Mexico,  and  to  deprive  the  subsequent 
grantees  of  such  of  their  riparian  rights.  The  legislature  had  no 
power  to  deprive  of  their  right  to  water  the  subsequent  grantees  or 
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Buccessors  of  those  private  persons  in  whom  the  right  had  vested  prior 
to  the  Code.  The  attempt  would  have  been  violative  of  constitu- 
tional principles.  As  the  language  of  section  1422  will  bear  a  rea- 
sonable interpretation  which  will  render  it  applicable  everywhere 
within  the  limits  of  the  state,  and  to  all  classes  of  riparian  proprietors, 
(without  impinging  upon  the  vested  interests  of  any,)  we  ought  not 
so  to  construe  it  as  that,  if  enforced  with  respect  to  all,  it  would  de- 
prive any  man  of  his  constitutional  right. 

Our  conclusion  on  this  branch  of  the  case  is  that  section  1422  saves 
and  protects  the  riparian  rights  of  all  those  who,  under  the  land  laws 
of  the  state,  shall  have  acquired  from  tbe  state  the  right  of  posses- 
sion to  a  tract  of  riparian  land  prior  to  the  initiation  of  proceedings 
to  appropriate  water  in  accordance  with  the  provisions  of  the-  Code. 
If  section  1422  of  the  Civil  Code  were  interpreted  as  saving  all  ripa- 
rian rights  actually  vested  before  the  section  took  effect,  the  mere  ap- 
propriator  could  acquire  no  rights  to  water  by  virtue  of  the  provisions 
of  the  Code,  but  would  bo  left  to  the  enjoyment  of  such  as  be  might 
secure  by  convention  with  the  riparian  proprietors.  If  all  riparian 
rights  existing  when  the  section  was  adopted  were  preserved  by  sec- 
tion 1422,  then,  inasmuch  as  both  the  state  and  the  United  States 
were  at  that  time  riparian  owners,  the  lands  of  neither  government 
would  be  affected  by  the  other  sections  relating  to  water- rights;  nor, 
of  course,  would  any  subsequent  grantee  of  either  government  be  af- 
fected by  those  provisions. 

It  is  contended  by  counsel  for  appcllnnta  that  tbe  rights  of  the  state 
to  the  flow  of  the  waters  on  her  lands  were  not  affected  by  the  Code 
for  the  further  reason  that  the  Code  provisions  were  intended  merely 
to  continue  or  supply  a  rule  for  deciding  disputes  "on  the  public  lands 
of  the  United  States."  £ut  we  think  it  was  the  manifest  purpose  of 
the  legislature — derivable  from  title  8,  as  a  whole,  read  in  view  of  the 
judicial  and  legislative  history  of  the  state — that  the  rule  should  be 
the  same  whether  applied  to  mere  occupants  of  the  lands  of  the  state 
or  of  the  United  States,  and  that  tbe  riparian  rights  of  the  state,  as 
owner  of  lands,  were  not  preserved  by  section  1422. 

As  we  have  seen,  by  resort  to  the  presumption  of  a  grant  or  license 
from  the  owner  of  the  paramount  title,  our  courts  from  an  early  day 
have  determined  controversies  between  occupants  of  waters,  or  of 
lands  and  waters,  on  the  public  domain  of  the  United  States,  holding 
the  prior  possessor  to  have  the  better  right;  and,  during  its  first  ses- 
sion, the  state  legislature  provided  a  mode  by  which  one  might  ac- 
quire a  constructive  or  statutory  possession  of  a  portion  of  the  unsur- 
veyed,  and  as  yet  unsalable,  public  lands  of  the  United  States,  to  be 
accepted  by  tbe  courts  as  proving  a  right  to  the  possession  against 
all  but  the  government.  Act  '^prescribing  the  mode  of  maintaining 
and  defending  possessory  actions  on  lands  belonging  to  the  United 
States,"  (St,  1850,  pp.  20-23.)  The  validity  of  such  acts,  so  far  as 
they  affect  mere  intruders  on  the  public  lands,  or  those  entering 
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thereon  with  the  tacit  oonsent  of  the  government,  has  not  heretofore 
been  questioned.  The  right  of  the  prior  occupant  of  the  land  or  water 
on  the  public  domain  of  the  United  States  being  recognized  by  the 
courts,  it  cannot  be  doubted  that  the  legislature  had  power  to  establish 
or  change  a  rale  of  evidence  according  to  which  the  prior  occupation 
is  to  be  proved.  With  reference  to  appropriations  of  waters  on  public 
lands,  for  example,  the  legislature  had  power  to  require  that  the 
notice  of  appropriation  should  contain  certain  statements;  that  work 
should  be  commenced  within  a  definite  time,  and  be  completed  with- 
in a  named  period,  etc.  Neither  the  state  legislature  nor  the  state 
courts  have  any  independent  power  to  interfere  with  the  primary  dis- 
posal of  the  public  lands  of  the  United  States,  nor  to  detract  from 
the  estates  in  such  lands  granted  under  the  lawa  of  the  United  States. 
Nevertheless,  while  a  body  of  land  and  the  waters  thereon  shall  re- 
main a  portion  of  the  public  lands  of  the  United  States,  the  rights  of 
mere  possessors,  or  asserted  possessors,  thereof  will  continue  to  be 
determined,  as  between  themselves,  by  the  law  applicable  to  such 
controversies  as  the  same  was  laid  down  by  our  courts  previous  to 
the  Code  enactments,  except  so  far  as  it  may  have  been  modified  by 
the  provisions  of  the  Code.  The  legislation  of  the  state,  (with  refer- 
ence to  occupations  on  the  public  lands,)  like  the  judicial  decisions, 
is  based  on  the  presumption  that  the  general  government  has  per- 
mitted the  occupation  of  water,  or  of  l^nd  with  the  water  thereon,  as 
the  case  may  be.  But  this  (so  far  as  the  operation  of  the  state  l^w 
is  concerned)  necessarily  excludes  the  United  States,  although  a 
riparian  owner  when  the  Code  was  adopted,  from  the  saving  clause 
of  section  1422, 

The  doctrine  of  presumption  is  enforced,  however,  not  only  on  lands 
of  the  United  States,  but  on  lands  of  the  st«te  and  of  private  persons. 
This  has  been  the  rule  applied  in  every  action  of  ejectment  where 
the  plaintiff  has  recovered  on  his  prior  possession.  In  such  cases  it 
has  repeatedly  been  held  that  the  defendant  cannot  be  permitted  to 
prove  title  in  a  third  party  unless  he  connects  himself  with  it.  The 
prior  possessor  is  presumed  to  have  acquired  that  title  as  against  the 
mere  intruder  on  his  possession.  In  controversies  upon  the  state 
lands  the  courts  have  not  heretofore  permitted  the  title  of  the  state 
to  be  proved,  by  one  not  deraigning  from  the  state,  for  the  purpose 
of  destroying  the  asserted  right  of  the  prior  possessor.  Even  where 
a  court  should  be  called  on  to  take  judicial  notice  of  the  state  title, 
and  that  no  law  had  been  passed  for  the  disposition  of  the  state  lands, 
it  would,  in  the  interest  of  peace  and  good  order,  presume,  '* contrary 
to  the  fact," — as  was  said  by  Mr  Justice  Hbydenfeldt, — not  only 
that  the  prior  possessor  had  entered  and  occupied  with  the  consent 
of  the  state,  but  that  he  had  acquired  the  state  title. 

Prior  to  the  adoption  of  the  Code  there  can  be  little  doubt  that  in 
controversies  between  persons  upon  the  lands  of  the  state,  as  in  like 
controversies  upon  lands  of  the  United  States,  (where  neither  of  the 
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parties  had  derived  title  from  the  government,)  the  doctrine  of  priority 
of  appropriation  of  water  alone,  or  of  water  as  a  part  of  land  appro- 
priated, would  prevail.  These  considerations  create  a  very  strong 
presumption  that  the  riparian  rights  of  the  atatCy  as  a  landed  proprie- 
tor, existing  when  the  sections  of  the  Code  went  into  operation,  were 
not  intended  to  be  reserved  by  section  1422.  Inasmuch  as  the  sec- 
tions of  the  Code  relating  to  water-rights  (so  far  as  they  relate  to  ap- 
propriations of  water  on  the  public  lands  of  the  state,  or  of  the  United 
States)  are  in  furtherance  and  recognition  of  the  previous  doctrine  of 
the  courts  of  the  state,  (according  to  which,  as  it  would  seem,  the 
prior  appropriator  of  land,  and  the  water  thereon,  had  the  better 
right,  as  against  the  subsequent  appropriator  of  the  water  alone,)  it 
may  be  contended  that  section  1422  recognizes  and  reaffirms  that 
part  of  the  rule,  and  protects  the  riparian  occupant  on  the  public 
lands  of  the  state  from  a  subsequent  appropriation  of  water  on  or 
above  those  lands.  Either  so,  it  may  be  argued,  or  section  1422  has 
no  meaning  or  application  when  the  controversy  is  between  mere  oc- 
cupants on  the  public  lands.  But,  however  this  might  be,  where  both 
parties  were  mere  possessors  on  public  lands  of  the  United  States, 
the  title  8  of  the  Civil  Code,  so  far  as  it  relates  to  waters  flowing  to 
the  lands  of  the  state,  is  more  than  an  acknowledgment  of  the  doc- 
trine of  prior  appropriation  on  public  lands.  It  is  plainly  a  conces- 
sion to  those  who  may  comply  with  its  conditions,  which  operates  as 
a  grant  of  the  servitude  when  the  conditions  are  fully  perfortned,  re- 
lating back  to  the  date  of  the  commencement  to  perform.  It  is  a  con- 
cession, however,  only  of  the  rights  to  the  water  which  the  state  shall 
not  already  have  parted  withal  when  the  appropriation  shall  be  made. 

12.  The  statute  of  April  13,  1860,  adopts  the  common  law  of  Eng- 
land, not  the  civil  law,  nor  the  ''ancient  common  law**  of  the  civilians, 
nor  the  Mexican  law. 

In  ascertaining  the  common  law  of  England  we  may  and  should  «jc- 
amine  and  weigh  the  reasoning  of  the  decisions,  not  only  of  the  English 
courts,  but  also  of  the  courts  of  the  United  States,  and  of  the  several 
states,  down  to  the  present  time.  We  are  not  limited  to  the  considera- 
tion of  the  English  decisions  rendered  prior  to  J\dy  4,  1776. 

The  possessory  rights  of  occupants  of  portions  of  the  public  lands,  or 
of  waters  thereon,  (recognized  by  the  California  courts,)  are  protected  by 
the  common  law. 

It  must  be  assumed,  as  the  cause  is  now  presented,  that  the  plain- 
tiffs obtained  from  the  state  title  to  riparian  lands  prior  to  an  appro- 
priation of  water  flowing  to  those  lands  by  the  defendant;  because, 
as  we  shall  see,  the  court  below  erred  in  refusing  to  admit  certain 
evidence  bearing  on  that  issue.  Inasmuch,  then,  as  the  defendant 
here  has  acquired  no  right  to  the  water  by  it  appropriated,  by  reason 
of  a  reservation,  express  or  implied,  in  the  grant  to  the  state,  or  in 
the  conveyances  to  the  plaintiffs,  which  it  can  assert  against  the 
plaintiffs ;  and  as  there  is  no  ''public  policy"  arising  out  of  physical 
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conditions  existing  within  our  borders,  or  from  the  implied  license  to 
private  persons  to  enter  upon  and  occupy  portions  of  the  public  lands, 
or  the  water  thereon,  while  they  remain  such,  which  compels  or  au- 
thorizes us  to  disregard  the  general  law,  or  which  should  control  or 
modify  the  meaning  which  should  otherwise  be  attributed  to  the  stat- 
utes of  the  United  States, — it  follows  that  the  defendant  has  no  right 
to  divert  the  water  from  the  lands  of  the  plaintiffs,  unless  that  right 
exists  under  and  by  virtue  of  the  common  laiv,  as  the  same  was  adopted 
in  and  by  the  act  of  April  13,  1850. 

It  is  said  by  counsel  for  respondent  that  the  common  law  adopted 
by  the  act  of  1850  is  the  common  law  as  the  same  was  administered 
prior  to  July  4,  1776.  Throop  v.  Hatch,  3  Abb.  Pr.  23,  is  referred  to 
as  authority  for  this  statement.  But  there  the  question  was  what 
was  presumed  to  be  the  law  of  another  state,  in  the  absence  of  aver- 
ment and  proof  with  respect  to  it.  It  was  held  there  was  no  presump- 
tion that  the  statvtes  of  another  state  were  the  same  as  those  of  New 
York.  It  is  held  in  California  that,  in  the  absence  of  evidence  on 
the. subject,  it  would  be  presumed  that  the  statutes  of  another  state 
are  the  same  as  ours.  Hickman  v.  Alpaugh^  21  Cal.  225;  Marsters 
v.  Lashy  61  Cal.  624.     In  Throop  v.  Hatch  the  learned  judge  adds: 

"It  is  well  established  that  the  common  law  is  presumed  to  have  originally 
existed  in  all  the  states  of  the  Union,  except,  perhaps,  those  which  had  been, 
before  becoming  members  of  the  Union,  subject  to  another  Code  and  system 
of  laws;  and  it  is  a  well-established  presumption  of  law  that  things  once 
proven  to  have  existed  in  a  particular  condition  continue  in  that  condition 
until  the  contrary  is  established  by  evidence,  either  direct  or  presumptive." 

It  was  therefore  ruled,  it  would  be  presumed,  that  the  common  law 
had  not  been  changed  by  statutes  of  the  state  whose  law  was  in  ques- 
tion. 

There  is  no  suggestion  (except,  perhaps,  in  the  mere  statement  of 
a  question  on  page  25)  that,  in  ascertaining  the  common  law,  the  ex- 
amination should  be  confined  to  decisions  of  the  English  or  colonial 
courts  rendered  prior  to  the  declaration  of  independence.  In  that 
very  case  many  adjudications,  made  after  that  event,  are  cited ;  and 
it  may  be  added  that  it  is  the  uniform  practice  of  the  courts  in  this 
country  to  rely  upon  the  reasoning  of  later  decisions  of  the  courts  of 
England  and  Ireland,  and  of  the  courts  of  other  American  states,  when 
the  question  is  as  to  the  rules  of  the  common  law  applicable  to  the 
facts  before  them.  It  has  sometimes  been  said  that  the  English  stat- 
utes, down  to  a  period  corresponding  with  the  earliest  settlement  of 
the  colonies  in  North  America,  are  adopted  as  part  of  the  common 
law.  Of  course,  where  a  statute  adopts  the  English  statutes  prior  to 
a  certain  date  or  reign,  and  thus  impliedly  excludes  others,  the  courts 
in  the  United  States  do  not  regard  the  statutes  passed  since  the  date 
or  reign. 

A  different  question  from  the  foregoing  is  the  question  whether,  in 
adopting  "the  common  law  of  England/'  the  legislature  adopted  a 
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law  derivable  from  the  usages  and  oustoms  of  miners  and  other  oc- 
cupants of  public  lands.  It  is  alleged,  in  effect,  that  the  last  was  a 
different  law,  with  reference  to  waters,  from  the  common  law  as  en- 
forced in  England  and  other  states  of  the  Union.  If  this  were  true, 
it  certainly  was  not  adopted  by  the  statute.  The  substitution  of  what 
is  now  called  "appropriation"  for  the  English  rale  would  not  be  a 
mere  modification  of  the  common  law;  and,  strictly  speaking,  the 
common  law  is  not  modified  by  an  application  of  its  principles  to  new 
facts.  It  is  quite  certain  that  the  alleged  modification  could  not  have 
been  brought  about  by  a  general  practice  which  could  be  upheld,  upon 
the  doctrine  of  license  or  grant,  in  accordance  with  the  common  law. 

In  entertaining  ''against  the  fact"  the  presumption  that  the  occu- 
pants of  land  or  water,  on  the  public  domain,  had  received  grants 
from  the  paramount  sources  of  title,  the  courts  of  California  did  not 
repeal  or  modify  the  common  law;  but,  immediately  after  its  adop- 
tion, they  began  to  follow  the  common  law  in  that  regard.  The  En- 
glish courts  had  frequently  held  that  a  grant  from  the  crown  would 
be  presumed  from  lapse  of  time.  The  courts  here  had  held  that 
lapse  of  time  was  only  a  reason  for  the  presumption,  and  that,  upon 
common-law  principles,  it  might  be  sustained  on  other  facts.  Upon 
this  common-law  presumption  is  based  the  whole  fabric  of  the  law 
which  determines  conflicting  possessory  rights  on  the  public  domain. 
The  presumption  has  no  place  where  either  party  has  received  a  grant 
from  the  government;  for  a  presumptive  grant  (except  perhaps  when 
based  on  lapse  of  time)  can  never  ])e  asserted  against  an  actual  grant. 

By  the  act  of  1850  the  common-law  presumption  was  adopted  as 
part  of  the  common  law,  as  was  also  the  application  of  the  presump- 
tion, as  subsequently  held  by  the  courts,  since  its  subsequent  reason- 
able application  was  implicitly  comprised  in  the  presumption  itself. 
Thus,  the  principles  of  the  common  law  fully  protected  the  just  pos- 
sessory rights  of  occupants  on  the  public  lands.  In  adopting  the  com- 
mon law,  therefore,  the  legislature  adopted  the  common  law,  and  not 
some  other  and  different  law.  "The  customs,  usages,  and  regulations 
of  the  bar  or  diggings"  were  afterwards,  by  express  statute,  declared 
to  be  admissible  as  evidence  in  "actions  respecting  mining  claims." 
Pr.  Act.  1861,  §  621.  It  has  always  been  held  that  local  regulations, 
etc;,  accepted  by  the  miners  of  a  particular  district,  are  binding  only 
as  to  possessory  rights  within  the  district,  and  that  they  must  be 
proved  as  a  fact.  When  they  have  been  proved,  the  courts  have  con- 
sidered them  only  for  the  purpose  of  ascertaining  the  extent  and 
boundaries  of  the  alleged  possessions  of  the  respective  parties  to  a 
litigation,  and  the  priority  of  possessory  right  as  between  them,  or 
for  the  purpose  of  ascertaining  whether  the  right  of  action  has  been 
lost  or  abandoned  by  failure  to  work  and  occupy  in  the  manner  pre- 
scribed. When  the  priority,  limits,  and  continuation  of  a  possession 
have  thus  been  ascertained,  the  courts,  have  proceeded  to  apply  the 
presumption  of  grant  from  the  paramount  source, — a  presuinption,  we 
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repeat,  sustainable  on  common-law  principles.  It  is  also  true  (where 
no  special  "mining  laws"  have  been  proved)  that,  in  ascertaining 
the  limits  of  a  mining  possession,  the  courts  have  said  the  same  com- 
mon-law principles  are  to  be  relied  upon  as  those  which  regulate 
rights  to  the  possession  of  agricultural  lands,  although  the  indicia  of 
possession  are  not  necessarily  the  same.  English  v.  Johnson,  17 
CaL  107.  The  possession,  in  such  case,  may  be  proved  by  satisfac- 
tory evidence  of  notorious  acts  of  occupation,  reference  being  had  to 
the  nature  of  the  lands,  the  uses  to  which  they  can  be  put,  and  to  the 
general  practices  or  customs  of  the  region  with  respect  to  the  occu- 
pation of  lands  of  the  particular  character.  But  the  possession, 
however  proved,  being  established,  the  presumption  of  grant  arises. 

The  act  of  1850  adopts  the  common  law  of  England;  not  the  civil 
law;  nor  the  jm  commune  antiquum,  or  Boman  "law  of  nature" 
of  some  of  the  civil-law  commentators,  (Braly  v.  Reese,  51  Cal.  464, 
note ;)  nor  the  Mexican  law ;  nor  any  hybrid  system ;  and  the  ex- 
pression "common  law  of  England"  designates  the  English  common 
law  as  interpreted,  as  well  in  the  English  courts  as  in  the  courts  of 
such  of  the  states  of  the  Union  as  have  adopted  the  English  common 
law.  We  cannot  presume  that  the  members  of  the  legislature,  even 
at  that  day,  were  utterly  ignorant  of  the  climate  and  soil  of  the  coun- 
try in  which  they  lived;  and  there  were  included  in  their  number 
many  natives  of  California,  who  must  be  presumed  to  have  repre- 
sented the  intelligence  of  a  race  which,  for  several  generations,  had 
been  familiar  with  natural  conditions  here  existing.  The  report  of 
the  proceedings  of  the  legislature  shows  that  there  was  a  considera- 
ble minority  in  favor  of  the  adoption  of  the  civil  law;  and  there  are 
circumstances  appearing  from  the  proceedings  tending  to  prove  that 
the  advantages  of  each  system,  as  the  fundamental  law  of  the  fut- 
ure, were  discussed  and  fully  considered.  Under  these  circumstances, 
we  must  believe  that  if  it  had  been  intended  to  exclude  the  com- 
mon law  as  to  the  riparian  right  the  intention  would  have  been  ex- 
pressed. Moreover,  it  is  a  well-established  principle  that  when  the 
legislature  of  this  state  has  enacted  a  statute  like  one  previously  ex- 
isting in  other  states,  the  courts  here  may  look  to  the  interpretation 
of  such  statute  by  the  courts  of  the  other  states.  People  v.  Webb,  38 
Cal.  477;  People  v.  Coleman,  4  Cal.  50;  Taylor  \.  Palmer,  31  Cal. 
254.    . 

Whatever  the  law  prcr existing  the  statute  of  1850,  it  was  then  and 
there  done  away  with,  except  as  it  agreed  with  the  common  law. 
The  matter  was  settled,  if  the  law-makers  had  power  to  settle  it. 
And  it  was  not  the  common  law  "as  the  same  was  administered"  at 
a  certain  date  that  was  adopted,  but  the  common  law.  Indeed,  the 
administration  of  the  law  in  particular  cases  may  be  a  very  different 
thing  from  the  law  itself.  [Note. — We  give  counsel  for  respondent 
the  benefit  of  the  last  suggestion,  to  be  applied,  if  applicable,  to 
the  present  decision.]     The  statute  adopts  the  common  law  of  Eng- 
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land,  except  where  inconsistent  with  the  constitations  and  statutes, 
and  there  can  be  no  good  reason  why,  to  ascertain  the  common  law 
of  England,  we  should  not  refer  to  the  decisions  of  English  and 
American  courts  (in  states  where  the  common  law  prevails)  rendered 
before  and  subsequent  to  the  date  of  the  statute.  Looking  at  tbe 
whole  array  of  adjudications,  if  we  find  a  question  has  often  been  de- 
cided in  one  way, — the  cases  preceding  the  line  of  corroborative  and 
conformable  decisions  being  adverted  to  in  them,  analyzed,  and  held 
not  necessarily  conflictivQ, — the  rule  of  the  common  law  involved  or 
presented  in  the  question  ought  to  be  considered  as  settled.  There  is 
no  pretense  that  the  courts  ever  were  infallible.  It  is  sometimes 
held  that  a  previous  decision  does  not  declare  the  law.  Where  the 
rule  has  become  settled,  it  is  not,  as  opposed  to  any  former  decision, 
a  new  rule,  'but  must  be  held  to  have  been  the  law  from  the  begin- 
ning, because  "right  reason"  has  always  been  the  prime  element  of 
the  law.  And  in  such  case,  if  anything  has  been  said  in  an  earlier 
decision — which  cannot  be  resolved  into  mere  dictum,  or  as  applica- 
ble to  the  peculiar  facts — that  apparently  conflicts  with  the  settled 
rule,  it  is  considered  to  be  an  erroneous  exposition  of  the  law.  Courts 
do  not  repeal  former  decisions;  when  they  reverse  them  they  hold 
they  were  never  law. 

The  common  law  of  England  may  be  said  to  consist  of  a  collection 
of  principles  found  in  the  opinions  of  sages,  or  deduced  from  universal 
and  immemorial  usage,  and  receiving  progres&ively  the  sanction  of 
the  courts.  It  was  imported  by  our  colonial  ancestors,  so  far  as  it 
was  applicable,  and  was  sanctioned  by  royal  charters.  1  Kent, 
Comm.  473.  The  best  evidence  of  the  common  law  is  found  in  the 
decisions  of  the  courts,  contained  in  numerous  volumes  of  reports,  and 
in  the  treatises  and  digests  of  learned  men,  ''which  have  been  multi- 
plying from  the  earliest  periods  of  English  history  down  to  the  present 
time."  Id.  There  is  no  implied  exception  in  the  words  "so  far  as  ap- 
plicable" which  would  exclude  the  common  law  from  the  colonial  law, 
except,  perhaps,  when  the  question  was  ab  ovo,  and  no  principle  of 
the  common  law  could  have  appropriate  bearing  upon  it.  Since  the 
Bevolution  the  common  law  of  England  has,  of  course,  been  inap- 
plicable in  the  particulars  that  it  does  not  harmonize  with  the  political 
conditions  on  this  continent.  Where  it  is  in  conflict  with  our  consti- 
tution of  government  it  is  not  part  of  our  law,  because  the  organic 
law  is  the  supreme  law.  This  would  be  the  case  if  the  statute  were 
silent;  and,  as  we  have  seen,  the  statute  of  1850  does  not  adopt  the 
common  law  so  far  as  '*it  is  repugnant  to  or  inconsistent  with  the 
constitution  of  the  United  States,  or  the  constitution  and  laws  (stat- 
utes) of  the  state  of  California." 

We  know  of  no  decisions  which  intimate  that  a  diflference  in  cli- 
matic or  geographical  conditions  may  operate  to  transfer  a  right  of 
property  from  those  in  whom  a  right  of  property  is  vested  by  the 
common  law.     To  so  hold  would  be  an  attempt  to  do  that  which,  as 
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oontended  by  counsel,  could  not  be  done  with  reference  to  the  com- 
mon use  to  which,  as  claimed,  property  was  dedicated  by  theMeicican 
law.  Such  conditions  may,  perhaps,  affect  the  mode  of  enjoyment 
of  the  common  right  of  all  the  riparian  proprietors  on  the  same 
stream.  Nor  do  we  know  of  cases  where  thd  courts  in  the  United 
States  have  undertaken  to  change  the  common  law.  We  think  it  is 
abundantly  proved  by  Mr.  Houck  that  there  has  been  no  substantial 
change  in  the  United  States  in  the  law  with  respect  to  navigable 
rivers,  (although  the  contrary  has  been  asserted,)  but  that  the  true 
test  of  "navigability"  was  always  the  fact  of  a  river  being  in  fact 
navigated,  or  capable  of  being  navigated;  that  all  streams  above 
tide  are  not  in  England  innavigable.  Nav.  Bivers,  passim.  In  an 
English  case  cited  in  Woolrych  on  Waters,  41,  Mr.  Justice  Bayley  ob- 
served: '*The  strength  of  the  prima  fade  evidence  arising  from  the 
flux  and  reflux  of  the  tide  must  depend  upon  the  situation  and  nat- 
ure of  the  channel;"  and  held  of  a  petty  stream,  although  the  daily 
tides  went  up  it,  that  it  was  not  a  navigable  river.  And  Woolrych 
says  of  the  English  law :  "Public  user  for  the  purposes  of  commerce 
is  consequently  the  most  convincing  evidence  of  the  existence  of  a 
navigable  river."    Page  42. 

13.  The  doctrine  of  "* appropriation,"  so  called^  is  not  the  doctrine  of 
the  common  law. 

Counsel  for  respondent  assert  that  the  property  in  the  use  of  wa- 
ters is,  by  the  common  law,  acquired  only  by  appropriation.  In  sup- 
port of  this  proposition  are  cited  Bealey  v.  Shaw,  6  East,  208;  /Saim- 
ders  V.  Newman,  1  Barn.  &  Aid.  261;  2  Bl.  Comm.  14,  403;  Cox  v. 
Matthews,  1  Vent.  237 ;  Liggins  v.  Inge,!  Bing.  692 ;  Sackrider  v.  Beers, 
10  Johns.  241 ;  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  287;  Godd. 
Easem.  250  et  pas. 

Mason  v.  Hill,  supra,  was  decided  in  the  'king's  bench  in  1833. 
The  court  there  said : 

"The  position  that  the  first  occupant  of  water  for  a  beneficial  purpose  has 
a  good  title  to  it  is  perfectly  true  in  this  sense:  that  neither  the  owner  of  the 
land  beloTv  can  back  the  water,  nor  the  owner  of  the  land  above  divert  it,  to 
his  prejudice.  In  this,  as  in  other  cases  of  real  property,  possession  is  a  good 
title  against  a  wrong-doer." 

He  adds  that  the  owner  of  a  mill,  if  the  stream  is  obstructed  or 
diverted,  may  recover  consequential  damages  to  his  mill,  {Rntlmd  v. 
Bolder,  Palmer,  290 ;)  and  to  the  same  effect  are  some  American 
cases.  "But,"  says  Lord  Denman,  in  Mason  v.  Hill,  "it  is  a  very  dif- 
ferent question  whether  he  can  take  from  the  land  below  one  of  its 
natural  advantages,  which  is  capable  of  being  applied  to-valuable 
purposes,  and  generally  increases  the  fertility  of  the  soil  even  when 
unapplied,  and  deprive  him  of  it  altogether  by  anticipating  him  in  its 
application  to  a  useful  purpose.  *  *  *  We  think  that  this  prop- 
osition has  originated  in  a  mistaken  view  of  the  principles  laid  down 
in  the  decided  cases  of  Bealey  v.  Shaw,  supra;  Saunders  v.  Newman, 
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supra;  and  Williams  v.  Morland,  2  Bam.  &  C.  915.  It  appears  to  us 
also  that  the  doctrine  of  Blackstone,  and  the  dicta  of  learned  judges 
in  some  of  those  cases,  and  in  that  of  Cox  v.  Matthews^  have  been 
inisconceived,"  The  court  then  proceeds  to  show  that  neither  Benley 
V.  Shaw,  nor  Saunders,  v.  Newman,  nor  Williams  v.  Morland,  nor  the 
dictum  of  Lord  Chief  Justice  Tindal  in  Liggins  v.  Inge,  nor  that  of 
Lord  Hale  in  Cox  y. Matthews, (when  properly  understood,)  nor  the  ob- 
servations of  Blackstone,  ought  to  be  considered  as  authority  that  the 
first  occupant  or  first  person  (although  a  riparian  owner)  who  chooses 
to  appropriate  a  natural  stream,  has  a  title  against  the  owner  of  the 
land  below,  and  may  deprive  him  of  the  natural  right  to  the  water. 
And  Lord  Dbnman  adds  that  the  view  taken  in  Mason  v.  Hill  as  to  the 
riparian  right  accords  with  the  law  as  laid  down  by  Serjean  Adair, 
chief  justice  of  Chester,  in  Prescoit  v.  Phillips,  cited  in  6  East,  213, 
by  Lord  Ellenborough  in  Bealey  v.  Shaw,  and  by  the  master  of  the 
rolls  in  Howard  v.  Wright,  1  Sim.  &  S.  190. 

It  has  been  suggested  that  what  is  said  on  the  subject  in  Mason 
V.  Hill  was  mere  dictum,  since,  it  is  claimed,  that  case  might  have 
been  decided  on  the  theory  of  ** appropriation."  The  case  shows 
that  the  question  was  fairly  presented,  and  was  fully,  and,  in  one 
point  of  view,  necessarily,  considered. 

Sackrider  v.  Beers,  10  Johns.  241,  was  an  action  at  law.  The  de- 
fendant had  taken  water  out  of  the  stream,  and  conducted  it  by  means 
of  a  raceway  to  a  point  in  the  stream  below  the  plaintiff's  dam.  Plain- 
tiff recovered. 

In  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282,  the  plaintiff  had 
fully  released  to  the  defendant.  The  court  said  the  remedy  of  the 
plaintiff,  if  any,  ought  to  be  sought  at  law  by  an  action  on  the  case, 
or  upon  the  covenants  contained  in  his  deed  of  release. 

Goddard,  in  his  Law  of  Easements,  (page  251,-)  declares  "that  all  ri- 
parian owners  of  natural  streams  have  a  riparian  right  to  the  use  of 
water  as  it  flows  past  their  lands,  as  long  as  they  do  not  interfere 
with  the  natural  rights  of  oiner  riparian  owners,  and  to  sue  for  dis- 
turbance is  now  an  established  doctrine  of  the  law,''  He  adds:  "The 
doctrine  was  not  established  until  comparatively  modern  times,"  etc. 
.  He  says,  after  referring  to  some  of  the  earlier  decisions,  that  the  [ap- 
parent] theory  of  appropriation  was  much  modified  by  various  decis- 
ions **as  the  nature  of  riparian  rights  was  Ironght  more  fully  under 
consideration;''  citing  in  this  connection  Mason  v.  Hill,  supra^  and 
Cocker  v.  Cowper,  5  Tyrw.  103.  He  concludes:  "Appropriation  of 
the  water  of  flowing  streams  has  thus  gradually  fallen  from  being 
considered  the  means  of  acquiring  important  rights  to  being  deemed 
of  no  importance  whatever,"  Mr.  Angell,  however,  cites  a  case  of  as 
early  a  date  as  32  Edw.  III.,  where  an  assize  of  nuisance  was  brought 
by  A.  against  B.,  for  that  B.  had  made  a  trench  from  a  river,  and 
drawn  away  thereby  a  part  of  the  water  and  stream  another  way  from 
ihat  in  which  it  did  formerly  use  to  run ;  and  the  assise  passed  for 
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the  plaintiff;  and  it  was  adjudged  that  the  water  should  be  removed 
to  its  ancient  channel  at  the  cost  of  the  defendant.  Water-courses, 
93.     See,  also,  Y.  B.  14  Hen.  VIIL  31,  referred  to  by  Angell. 

In  Chasemore  v.  Rit^hatds,  7  H.  L.  Cas.  384,  Lord  Wbnslbydalb  de- 
clares: "We  may  consider,  therefore,  that  this  proposition  is  india- 
putabU;  that  the  right  of  the  proprietor  to  the  enjoyment  of  a  water- 
course ia  a  natural  right,  and  is  not  acquired  by  occupation,''  etc. 

In  examining  the  numerous  cases  which  establish  that  the  doc- 
trine of  "appropriation"  is  not  the  doctrine  of  the  common  law  w© 
meet  an  embarrassment  of  abundance.  The  authorities  referred  to 
under  the  next  head,  and  many  others,  clearly  hold  to  the  contrary  of 
the  proposition  contended  for  by  counsel  for  respondent. 

14.  Riparian  rights.  By  the  common  law  the  right  of  the  riparian 
proprietor  to  the  flow  of  the  stream  is  inseparably  annexed  to  the  soil^ 
and  passes  with  it,  not  as  an  easement  or  appurtenance,  but  as  part  and 
parcel  of  it.  Use  does  not  create  the  right,  and  disuse  cannot  destroy 
or  suspend  it.  The  right  in  each  extends  to  the  natural  and  usual  flow 
of  all  the  water,  unless  where  the  quantity  has  been  diminished  as  a 
consequence  of  the  reasonable  application  of  it  by  other  riparian  owners, 
for  purposes  hereafter  to  be  mentioned,    ' 

In  the  case  now  here  there  is  no  question  as  to  the  use  of  water 
for  propelling  machinery.  And,  in  treating  of  the  riparian  right  at 
common  law,  we  shall  reserve,  for  the  present,  the  consideration  of 
the  effect  of  the  diminution  of  the  flow  of  a  stream,  by  reason  of  its 
consumption  by  a  riparian  proprietor,  to  satisfy  what  has  been  called 
"natural  wants," — its  reasonable  consumption  by  cattle,  or  for  domestic 
uses, — and  also  the  effect'Of  absorption  and  evaporation  by  reason  of 
its  application  to  the  purposes  of  irrigation.  As  to  the  nature  of  iiie 
right  of  the  riparian  owner  in  the  water,  by  all  the  modem,  as  well  as 
ancient,  authorities,  the  right  in  the  water  is  usufructuary,  and  consists 
not  so  much  in  the  fluid  itself  as  in  its  uses,  including  the  benefits 
derived  from  its  momentum  or  impetus.  Ang.  Water-courses,  §  94,  and 
notes.  But  the  right  to  a  water-course  begins  ex  jure  natura,  and, 
having  taken  a  certain  course  naturally,  it  cannot  be  diverted  to  the 
deprivation  of  the  rights  of  the  riparian  owners  below.  So  say  all  the 
common-law  text-books,  and  the  decisions.  Ang.  §  93.  Aqua  currit 
et  debet  currere  ut  currere  sokbat  "is  the  language  of  the  ancient  com- 
mon law."  Id.;  Shury  v.  Piggot,  Bulst.  339;  Countess  of  Rutland  v. 
Bowler,  Palmer,  290.  "As  a  general  proposition,  every  riparian  pro- 
prietor has  a  natural  and  equal  right  to  the  use  of  the  water  in  the 
stream  adjacent  to  his  land,  without  diminution  or  alteration, "  Washb. 
Easem.  319.  "Biparian  proprietors  are  entitled,  in  the  absence  of 
grant,  license,  or  prescription  limiting  their  rights,  to  have  the  stream 
which  washes  their  lands  flow  as  is  wont  by  nature,  without  material 
diminution  or  alteration."  Gould,  Waters,  §  204.  Each  riparian 
proprietor  has  a  right  to  the  natural  flow  of  the  water-course  undi- 
minished, except  by  its  reasonable  consumption  by  upper  proprietors. 
v.lOp.no.9— 48 
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Ang.  c.  4,  passim.  The  right  to  the  flow  of  the  water  is  inseparably 
annexed  to  the  soil,  and  passes  with  it,  not  as  an  easement  or  appur- 
tenant, but  as  a  parcel.  Use  does  not  create,  and  disuse  cannot  de- 
stroy or  suspend  it.  Each  person  through  whose  land  a  water-course 
flows  has  (in  common  with  those  in  like  situation)  an  equal  right  to 
the  benefit  of  it  as  it  passes  through  his  land,  for  all  useful  purposes 
to  which  it  may  be  applied ;  and  no  proprietor  of  land  on  the  same 
water- course  has  a  right  unreasonably  to  divert  it  from  flowing  into 
his  premises,  or  to  obstruct  it  in  passing  from  them,  or  to  corrupt  or 
destroy  it.  Chief  Justice  Shaw  in  Johnson  v.  Jordan,  2  Mete.  239.  The 
right  to  the  use  of  water  flowing  over  land  is  undoubtedly  identified 
with  the  realty,  and  is  a  real  and  corporeal  hereditament.  Gary  v. 
Daniels,  5  Mete.  238.  Prima  facie  every  proprietor  on  each  bank  of 
a  river  is  entitled  to  the  land  covered  by  the  water  to  the  middle 
thread  of  the  river,  and  has  a  right  to  the  use  of  the  water  flowing 
over  it  in  its  natural  current,  without  diminution  or  obstruction. 
Priority  of  occupancy  of  the  flowing  waters  of  a  river  creates  no  rights 
unless  the  appropriation  be  for  a  period  which  the  law  deems  a  pre- 
sumption of  right.  Mr.  Justice  Story  in  Tyler  v.  Wilkinson,  4  Mason, 
397.  Whatever  may  be  said  of  Sampson  v.  Hoddinott,  1  C.  B.  (N.  S.) 
590,  as  bearing  on  the  right  to  irrigate,  it  recognizes  the'  riparian 
right.  Cresswell,  J.,  says :  "It  appears  to  us  that  all  persons  hav- 
ing land  upon  a  flowing  stream  have,  by  nature,  certain  rights  to  the 
use  of  the  stream,  whether  they  exercise  them  or  not,  and  they  may 
begin  to  exercise  them  whenever  they  will." 

It  has  always  been  held  that  a  grant  of  land  carries  with  it  the 
water  flowing  over  the  soil.  The  well-known  maxim,  cujus  est  solum, 
ejus  est  usque  ad  ccelum,  inculcates  that  land,  in  its  legal  significa- 
tion, has  an  indefinite  extent  upward.  We  need  not  add  that  rights 
to  the  use  of  water  may  be  acquired  by  grant,  under  some  circum- 
stances by  assent,  and  by  adverse  user  and  possession.  It  is  un- 
necessary to  pursue  the  subject  further,  or  to  refer  to  the  many  text- 
books and  decisions  of  the  courts  in  England  and  in  other  states 
which  fully  support  the  proposition  laid  down  in  the  foregoing  title, 
No.  14. 

The  supreme  court  of  California  has  not  been  silent  with  respect 
to  the  subject.  "The  right  to  running  water  is  defined  to  be  a  cor- 
poreal right  or  hereditament,  which  follows  or  is  embraced  by  the 
ownership  of  the  soil  over  which  it  naturally  passes.  Sachet  v. 
Wheaton,  17  Pick.  105 ;  1  Cruise,  Dig.  39  ;  Ang.  3."  Hill  v.  Newm^m, 
5  Cal.  445.  By  settled  principles  of  both  the  civil  and  common  law, 
the  riparian  owner  has  a  usufruct  in  the  stream  as  it  passes  over  his 
land,  of  which  he  cannot  be  deprived  by  mere  diversion.  Pope  v.  Kiu' 
man,  54  Cal.  3.  The  right  of  a  riparian  proprietor  to  have  the  water 
of  a  stream  run  through  his  land  is  a  vested  right,  and  an  interfer- 
ence with  it  imports  damages.  Creighton  v.  Evans,  53  Cal.  55.  The 
riparian  right  is  fully  recognized  in  Ferrea  v.  Knipe,  28  Cal.  340, 
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where  it  was  held  that,  although  an  npper  riparian  proprietor  had  a 
right  to  the  use  of  a  stream  for  watering  his  cattle,  and  for  domestic 
purposes,  he  had  not  a  right  to  dam  up  the  creek  and  spread  out  the 
water  over  a  large  surface,  by  which  it  became  lost  by  absorption  and 
evaporation  to  an  extent  which  prevented  the  stream  from  flowing  to 
the  premises  of  the  lower  proprietor,  such  obstruction  not  being  a 
proper  or  reasonable  use  of  the  water.  As  decided,  the  judgment  in 
Hale  V.  McLea,  58  Gal.  578,  necessarily  involved  a  determination  of 
the  question.  It  was  there  assumed  that  a  defendant  through  whose 
land  ran  a  subterranean  stream  which  continued  to  the  land  of  the 
plaintiff,  had  no  greater  right  to  divert  the  water  than  if  the  stream 
had  been  on  the  surface..  This  was  an  assumption  against  the  de- 
fendant, adversely  to  whom  the  case  was  decided.  Mr.  Justice 
Crockett  says : 

"Tested  by  the  rule  fas  to  surface  streams]  the  utmost  that  can  be 
claimed  for  the  defendant  on  the  facts  is  that  he  is  entitled  to  take  from  the 
stream  as  much  water  as  he  needs  for  watering  his  cattle,  and  for  domestic 
uses, — such  as  cooking,  washing,  and  the  like, — leaving  the  surplus  to  flow  to 
the  spring  of  plaintiff  in  its  natural  channel."  "If  it  were  a  surface  stream, 
the  plaintiff  would  be  entitled  to  have  it  flow  to  and  across  bis  lands,  in  its 
natural  channel,  subject  only  to  the  right  of  the  defendant  to  use  so  much  of 
the  water  as  is  necessary  to  supply  his  natural  or  primary  wants  as  above 
indicated."  "But  the  findings  show  that  the  defendant  has  diverted  the 
whole  body  of  the  stream  through  pipes,  in  such  a  manner  that  no  portion  of 
the  water  can  reach  the  spring,  and  the  surplus,  at  the  beginning  of  this  ac- 
tion, was  running  to  toaste,"  "There  is  no  question  in  this  case  involving 
the  right  of  a  riparian  owner  to  the  use  of  water  for  the  purposes  of  irriga- 
tion," 

Hanson  v.  McCue,  42  Cal.  303,  was  decided  on  the  ground  that, 
upon  the  facts  of  the  case,  no  defined  subterranean  channel,  with 
water  flowing  therein,  existed.  But  both  Chief  Justice  Wallace  and 
Mr.  Justice  Cbockett,  who  delivered  opinions,  seem  to  assume  that 
the  rules  of  law  which  apply  to  surface,  apply  to  underground  cur- 
rents flowing  in  a  definite  channel ;  and  that,  as  to  surface  streams, 
the  right  of  a  riparian  proprietor  is  to  have  the  water  flow  uhi  solebat. 

15.  By  our  law  the  riparian  proprietors  are  entitled  to  a  reasonable 
use  of  the  waters  of  the  stream  for  the  purpose  of  irrigation.  What  is 
such  reasonable  use  is  a  question  of  fact,  and  depends  upon  the  circum^ 
stances  appearing  in  each  particular  case. 

To  decide  this  appeal  it  is  not  imperatively  necessary  to  lay  down 
a  rule  which  shall  govern  the  matter  of  irrigation  by  riparian  own- 
ers. By  the  common  law  none  but  riparian  owners  can  employ,  or 
suffer  the  employment  of,  the  water  for  any  purpose.  The  defendant 
here  relies  entirely  on  its  right  to  appropriate  under  the  provisions 
of  the  Civil  Code — a  right  limited  only  by  the  capacity  of  its  canal 
— the  quantity  actually  appropriated  and  appropriately  applied.  It 
is  not  averred  that  the  defendant  is  a  riparian  proprietor.  Neither 
the  statutes  of  the  general  government  nor  those  of  the  state  contem- 
plate (if  it  were  possible  in  fact)  appropriations  for  the  benefit  of  the 
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United  States.  They  must  always  be  for  the  benefit  of  the  persons 
seized  of  lands,  or  actually  possessed  of  tracts  of  the  public  domain. 
The  defendant's  appropriation  was  "for  the  purpose  of  irrigating  and 
supplying  with  water  the  lands  in  the  notice  of  appropriation  desig- 
nated, and  lying  along  the  route  of  said  canal."  Finding.  The 
notices  of  appropriation  do  not  describe  the  tract  of  land  it  was  the 
intention  to  irrigate,  nor  are  the  limits  of  the  tracts  irrigated  de- 
scribed in  the  findings.  There  is  no  suggestion  that  such  tracts,  if 
any  there  are,  belong  to  or  are  possessed  by  the  same  person  or  per- 
sons, nor  any  (an  important  consideration)  that  the  surplus  waters 
were  returned  to  the  channel.  It  is  only  the  tracts  next  the  stream 
which  are  riparian  lands,  and  the  owners  of  such  tracts  are  alone 
riparian  owners.  Even  if  the  defendant  were  treated  as  having  re- 
ceived a  license  from  the  owner  of  the  tract  in  which  its  canal  heads, 
or  as  being  itself  the  owner  of  that  tract,  there  is  no  pretense  that 
the  water  actually  diverted  was  used  to  irrigate  that  particular  tract, 
or  that  the  quantity  consumed  was  necessary  or  reasonable  for  that 
purpose.  Nevertheless  as,  upon  a  new  trial  of  this  action,  the  ques- 
tion may  possibly  be  presented,  we  propose  to  make  a  few  observa- 
tions upon  the  doctrine  of  the  common  law  with  regard  to  irrigation 
by  riparian  owners. 

Mr.  Angell  submits  whether  it  may  not  fairly  be  deduced  from  the 
authorities  that  for  an  essential  diminution  of  the  water  of  a  water- 
course, which  nature  has  directed  to  run  in  a  certain  and  determi- 
nate channel  for  any  purpose,  the  law  in  this  country  will  not  inter- 
pose. "So  far  as  the  question  may  be  supposed  to  imply  that  an  up- 
per appropriator  may  not  "essentially"  diminish  the  water  by  using 
it  for  domestic  purposes,  and  for  watering  cattle,  the  weight  of  au- 
thority is  that  he  may,  if  necessary,  consume  all  the  water  of  the 
stream  for  those  purposes.  Gould,  Waters,  §  203.  Such  is  the  Cal- 
ifornia rule.  Ferrea  v.  Knipe,  supra,  and  Hale  v.  McLea,  supra. 
Indeed,  in  case  of  a  small  rivulet,  the  necessary  consequence  of  using 
it  at  all,  by  one  or  more  upper  owners,  for  these  "natural"  or  "pri- 
mary" purposes,  must  often  be  to  exhaust  the  water. 

Chancellor  Kent  (3  Comm.  429)  is  sometimes  quoted  as  proving 
that  water  cannot  be  employed  for  irrigation,  sometimes  as  proving 
that  it  may  be.     He  says : 

"Streams  of  water  are  intended  for  the  use  and  comfort  of  man;  and  it 
would  be  unreasonable,  and  contrary  to  the  general  sense  of  mankind,  to  de- 
bar any  riparian  proprietor  from  the  application  of  water  for  domestic,  agrU 
cultural,  or  manufacturing  purposes,  provided  the  use  of  water  be  made  un- 
der the  limitation  that  be  do  no  material  injury  to  his  neighbor  below  him 
who  has  an  equal  right  to  the  subsequent  use  of  the  same  water." 

It  seems  to  us  that  the  foregoing  (although  a  very  distinct  state- 
ment  of  the  general  proposition)  ought  not  to  be  taken  literally,  un- 
less the  words  "material  injury"  be  impressed  with  a  signification  the 
equivalent  of  a  substantial  deprivation  of  capacity  in  a  lower  propria- 
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tor  to  employ  the  water  for  useful  purposes.  The  adjective  is  pre- 
fixed to  "injury,"  and  the  words  seem  to  have  reference  to  the  en- 
joyment of  the  use  by  the  inferior  owner,  not  to  his  mere  abstract 
right  to  the  use  as  against  others  than  riparian  owners,  and  to  inti- 
mate that  he  cannot  complain  of  a  reasonable  exercise  of  the  use  by 
another  who  possesses  the  general  right  in  common  with  himself. 
The  passage  as  a  whole  may  be  fairly  said  to  convey  the  idea  that 
water  may  be  used  for  agricultural  or  manufacturing  purposes  when 
such  use  does  not  materially  deprive  the  lower  proprietors  of  water, 
either  for  drinking  or  for  agriculture,  etc.  Undoubtedly,  as  against 
an  appropriation  by  a  mere  wrong-doer,  a  riparian  proprietor  may  in- 
sist upon  the  entire  and  complete  natural  flow  of  the  stream.  The 
employment  by  Kent  of  the  words  "material  injury"  implies  that 
every  diminution  is  not  any  injury,  and  it  excludes,  where  water  is 
reasonably  used  above  for  irrigation,  mere  sentiment,  or  the  consid- 
eration of  a  diminution  from  the  natural  flow  so  far  merely  as  such 
flow  pleases  the  eye  or  gratifies  a  taste  for  the  beautiful.  Of  course, 
in  ascertaining  whether  irrigation  is  reasonable,  its  effect  in  depriv- 
ing the  lower  proprietor  of  natural  irrigation  is  to  be  considered  with 
the  other  circumstances.  Moreover,  as  we  have  seen,  it  is  established 
that,  so  far  as  the  use  for  domestic  purposes,  all  the  water  of  a  stream 
may,  if  necessary,  he  exhausted.  In  that  case  the  lower  proprietor 
receives  none  of  it,  and  Chancellor  Kent  cannot  have  intended  that 
material  "diminution"  always  means  material  "injury."  A  priori  it 
would  be  expected  that  the  decisions  in  Great  Britain  and  Ireland 
would  not  much  assist  the  inquiry,  since,  owing  to  the  humidity  of  the 
climate  of  those  islands,  it  must  rarely  happen  that  any  use  for  irri- 
gation can  be  reasonable;  and  for  any  purpose  the  use  must  be  rea- 
sonable, the  maxim  which  every  riparian  proprietor  is  bound  to  re- 
spect being  sic  utere  tuo  nt  alienum  non  Icedas,  The  question  whether 
the  use  is  reasonable  is  not  so  much  whether  the  water  below  is  di- 
niinished  thereby,  as  whether  the  lower  proprietor  is  materially  in^ 
jured  by  the  diminution, — injured  by  not  receiving  the  benefit  in  due 
proportion  of  the  enjoyment  to  which  he  and  the  other  proprietors 
are  entitled.  It  is  obvious  that  the  use  of  water  for  the  purposes  of 
irrigation  always  involves  some  loss  by  evaporation  and  absorption, 
and  must  often  result  in  a  sensible  and  clearly  perceptible  reduction 
of  the  quantity  in  the  channel.  An  entire  diversion  of  a  water-course 
by  an  upper  riparian  proprietor,  (or  a  diversion  of  a  part  of  it.)  for  ir- 
rigation, without  restoring  to  the  channel  the  excess  of  the  water  not 
actually  consumed,  is  never  allowed.  Whether  or  not  a  diversion  of 
water  is  reasonable  is  a  question  not  so  much  as  mentioned  by  any 
writer  or  judge.  The  very  proposition  assumes  the  right  of  the  pro- 
prietor above  to  use  the  water  for  his  own  purposes,  to  the  exclusion 
of  the  proprietors  below, — a  proposition  inconsistent  with  the  doctrine 
universally  admitted,  that  all  proprietors  have  the  same  rights.  Van 
Hoesen  v.  Coventry,  10  Barb.  518-522. 
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In  Sampson  v.  Hoddinott,  1  C.  B.  (N.  S.)  590,  the  conrt  said  that  the 
detention  for  the  purposes  of  irrigation  was,  under  the  circumstances 
of  that  case,  necessarily  injurious,  the  eflFect  being  wholly  to  prevent 
the  natural  course  of  the  stream  for  a  certain  number  of  hours. 

In  Chasemore  v.  Richards,  7  H.  L.  Cas.  349,  the  lords  seem  to  re- 
fer with  approbation  to  the  "American"  doctrine  of  irrigation. 

Emhrey  v.  Owen,  6  Exch.  352,  decides  that  the  use  of  water  by  a 
defendant  for  irrigation  was  no  injury  to  the  plaintifif,  a  mill-owner, 
in  fact  or  law.  There  the  irrigation  took  place  only  at  intermittent 
periods  when  the  river  was  full,  etc.  But  in  delivering  his  opinion, 
Parke,  B.,  after  quoting  from  Kent,  said : 

"In  Araerica,  as  may  be  inferred  from  this  extract,  and  as  is  stated  in  the 
judgment  of  tlie  court  of  Exchequer  in  Wood  v.  Waud,  a  vei'y  liberal  tt^e  of 
the  stream  for  tlie  purposes  of  irrigation,  and  for  carrying  on  manufactures, 
is  permitted.  So,  in  France,  where*  every  one  may  use  it  ^en  bon  pere  de 
famille,  etpour  son  pltis  grand  avantage.*  Code  Civil,  art.  640,  note  a,  by 
Pailliet.  He  may  make  trenches  to  conduct  the  water  to  irrigate  his  land,  if 
he  returns  it  with  no  other  loss  than  that  which  irrigation  caused.  In  the 
above  cited  case  of  Wood  v.  Waud  it  was  observed  that  in  England  it  is  not 
clear  that  a  user  to  that  extent  would  be  permitted;  nor  do  we  mean  to  lay 
down  that  it  would  in  every  case  be  deemed  a  lawful  enjoyment  of  the  water> 
if  it  was  again  returned  into  the  river  with  no  other  diminution  than  that 
which  was  caused  by  the  absorption  and  evaporation  attendant  on  the  irriga- 
tion of  the  lands  oi  the  adjoining  proprietor.  This  must  depend  upon  the 
circumstances  of  each  case.  On  the  one  hand,  it  could  not  be  permitted  that 
the  owner  of  a  tract  of  many  thousand  acres  of  porous  soil,  abutting  on  one 
part  of  the  stream,  could  be  permitted  to  irrigate  them  continually  by  canals 
and  drains,  and  so  cause  a  serious  diminution  of  the  quantity  of  water,  though 
there  was  no  other  loss  to  the  natural  stream  than  that  arising  from  the  nec- 
essary absorption  and  evaporation  of  the  water  employed  for  that  purpose. 
On  the  other  hand,  one's  common  sense  would  be  shocked  by  supposing  that 
a  riparian  owner  could  not  dip  a  watering-pot  into  the  stream  in  order  to- 
water  his  garden,  or  allow  his  family  or  his  cattle  to  drink  it.  It  is  entirely 
a  question  of  degree,  and  it  is  very  difficult,  indeed  impossible,  to  define  pre- 
cisely the  limits  which  separate  the  reasonable  and  permitted  use  of  the  stream 
from  its  wrongful  application;  but  there  is  often  no  difficulty  in  deciding 
whether  a  particular  case  falls  within  the  permitted  limits  oi  not." 

And  in  the  same  case  the  learned  judge  said : 

"It  was  very  ably  argued  before  us  by  the  learned  counsel  for  the  plain tiffa 
that  the  plaintiffs  had  a  right  to  ihe  full  flow  of  the  water  in  its  natural 
course  and  abundance,  as  an  incident  to  their  property  in  the  land  through 
which  it  flowed,  and  that  any  abstraction  of  the  water,  however  inconsider- 
able, by  another  riparian  proprietor,  and  though  productive  of  no  actual 
damage,  would  be  actionable,  because  it  was  an  injury  to  a  right,  and,  if  con- 
tinued, would  be  the  foundation  of  a  claim  of  juivei-se  right  in  that  j>'oprietor. 
We  by  no  means  dispute  the  truth  of  this  proposition  with  respect  to  every 
description  of  right.  Actual,  perceptible  damage  is  not  indispensable  as 
the  foundation  of  an  action.  It  is  sufficient  to  show  the  violation  of  a  right. 
Ml  which  case  the  law  will  presume  damage.  Injuria  sine  damno  is  action- 
able, as  was  laid  down  in  the  case  of  Ashby  v.  White,  2  Ld.  Raym.  988,  by 
Lord  Holt,  and  in  many  subsequent  cases,  which  are  all  referred  to,  and  the 
truth  of  the  proposition  powerfully  enforced,  in  a  very  able  judgment  of  the 
late  Mr.  Justice  Story  in  Webb  v.  Portland  Manuf'g  Co,,  3  Sum.  189.    But 
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in  applying  this  admitted  rule  to  the  case  of  rights  to  running  water,  and  the 
analogous  cases  of  rights  to  air  and  light,  it  must  be  considered  what  the 
nature  of  those  rights  is,  and  what  is  a  violation  of  them.  The  law  as  to 
flowing  water  is  now  put  on  its  right  footing  by  a  series  of  cases,  beginning 
with  that  of  Wright  v.  Howard,  1  Sim.  &  S.  190,  followed  by  Mason  v.  Hillt 
3  Barn.  &  Adol.  304,  and  6  Barn.  &  Adol.  1,  and  ending  with  that  of  Wood 
V.  Watid,  3  Exch.  748,  and  is  fully  settled  in  the  American  courts.  See  3  Kent, 
Comm.  439,  445.  The  right  to  have  the  stream  to  flow  in  its  natural  state, 
without  diminution  or  alteration,  is  an  incident  to  the  property  in  the  land 
through  which  it  passes;  but  flowing  water  is  publici  juris,  not  in  the  sense 
that  it  is  a  hormm  vacans,  to  which  the  first  occupant  may  acquire  an  exclu- 
sive right,  but  that  it  is  public  and  common  in  this  sense  only:  that  all 
may  reasonably  use  it  who  have  right  of  access  to  it;  that  none  can  have  any 
property  in  the  water  itself,  except  in  the  particular  portion  which  he  may 
choose  to  abstract  from  the  stream  and  take  into  his  possession,  and  that 
during  the  time  of  his  possession  only.  See  5  Barn.  &  Adol.  24.  But  each 
proprietor  of  the  adjacent  land  has  the  right  to  the  iLSvfj%ict  of  the  stream 
whicli  flows  through  it.  This  right  to  the  benefit  and  advantage  of  the  water 
flowing  past  his  land  is  not  an  absolute  and  exclusive  right  to  the  flow  of  all 
the  water  in  its  natural  state.  If  it  were,  the  argument  of  the  learned  coun- 
sel, that  every  abstraction  of  it  would  give  a  cause  of  action,  would  be  irre- 
fragable; but  it  is  a  right  only  to  the  flow  of  the  water,  and  the  enjoyment  of 
it,  subject  to  the  similar  rights  of  all  the  proprietors  of  the  bank  on  each  side 
to  the  reasonable  enjoyment  of  the  same  gift  of  Providence.  It  is  only,  there- 
fore, for  an  unreasonable  and  unauthorized  use  of  this  common  benefit  that 
an  action  will  lie;  for  such  a  use  it  will." 

ProfesBor  Washburn  (Easem.  234)  refers  "to  two  or  three  recent 
English  cases"  where  the  subject  of  irrigation  is  considered,  and 
where  the  courts  take  occasion  to  speak  of  the  American  cases  with 
approbation,  etc. 

Gould  (citing  in  the  notes  many  English  and  American  decisions) 
writes,  (Gould,  Waters,  §  217:) 

"The  right  of  a  riparian  proprietor  to  divert  the  waters  of  a  stream  for  the 
purpose  of  irrigation  is  recognized  in  England  and  generally  in  this  country. 
According  to  the  later  decisions  in  both  countries  this  is  not  a  natural  want, 
authorizing  an  exclusive  or  undue  appropriation  by  one  proprietor,  but  the 
use  of  the  stream  for  this  purpose  must  be  reasonable,  and  must  not  materi- 
ally affect  the  application  of  the  water  by  other  riparian  proprietors.^  The  ex- 
tent of  each  proprietor's  right  to  thus  withdraw  the  water  depends  upon  the  cir- 
cumstances of  th^  case.  The  owner  of  a  large  tract  of  porous  land,  abutting 
on  one  part  of  the  stream,  could  not  lawfully  irrigate  such  land  continually 
by  canals  and  drains,  and  so  cause  a  serious  diminution  of  the  quantity  of 
water,  though  there  may  be  no  other  loss  to  the  natural  stream  than  that  aris- 
ing from  the  necessary  absorption  and  evaporation  of  the  water  employed  for 
the  purpose.  If  the  water  used  for  irrigation  is  not  abstracted  on  a  person's 
own  land,  but  is  withdrawn  at  a  distance  above  it,  or  returned  at  a.distance 
below  it,  this  would  have  a  material  bearing  upon  the  question  of  reasonal)le 
use  with  re[?pect  to  an  opposite  or  other  proprietor  affected  by  such  diversion. 
So,  a  riparian  proprietor  who  obstructs  the  stream  by  a  dam  for  the  purpose 
of  overflowing  and  irrigating  his  land,  or  who  diverts  the  water  for  such  pur- 
pose excessively,  and  without  returning  \A\QSuiplus  into  the  natural  channel, 
is  liable  to  the  owner  of  a  mill  below,  the  operation  of  which  is  thereby  im- 
lieded,  or  to  another  proprietor  below  who  only  uses  the  water  for  irrigation, 
and  is  deprived  of  that  right  to  an  unreasonable  extent, " 
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Weston,  J.,  in  Blanchard  v.  Baker,  8  Me.  253,  observes: 

"A  riparian  proprietor  may  make  a  reasonable  use  of  the  water  itself  for 
domestic  purposes,  for  watering  his  cattle,  or  even  for  irrigation,  provided  it 
is  not  unreasonably  detained,  or  essentially  diminished." 

In  Gilleit  v.  Johnson,  30  Conn.  180,  Butler,  J.,  speaks  of  the  right 
of  a  defendant  to  irrigate  as  limited: 

"She  was  bound  to  apply  the  water  in  such  a  reasonable  manner  and  quan- 
tity as  not  to  deprive  the  plaintiff  of  a  sufficient  supply  for  his  cattle.  The 
claim  of  the  defendant  was  that  she  had  a  right  to  divert  the  whole  for  the 
purposes  of  Irrigation  regardless  of  the  rights  of  the  plaintiff.  Stich  di  version 
was  unreasonable,  and  therefore  illegal." 

And  in  Arnold  v.  Foot,  12  Wend.  330 : 

"The  defendant  has  a  right  to  use  so  much  as  is  necessary  for  his  family 
and  cattle,  but  he  has  no  right  to  use  it  for  irrigating  his  meadow,  if  he  thereby 
deprives  the  plaintiff  of  the  reasonable  use  of  the  water  in  its  natural  channel." 

The  supreme  court  of  Massachusetts  has  said: 

"Every  man  through  whose  land  the  water  passes  may  use  it  for  irriyating 
JUs  land;  but  he  must  so  use  it  as  to  do  the  least  possible  injury  to  his  neigh- 
bor, who  has  the  same  right."     Anthony  v.  Lap?iam,  5  Pick.  175. 

In  Newhall  v.  Ireson,  8  Cush.  696,  Chief  Justice  Shaw  says: 
"Even  [in  cases  which  Newhall  v.  Ireson  does  not  necessarily  overrule] 
where  it  has  been  considered  that  a  riparian  proprietor  had  authority  to  make 
use  of  a  stream  for  purposes  of  irrigation,  and  thus,  by  that  use,  divert  a 
portion  of  it,  it  has  been  held,  under  the  condition,  that  siich  diversion  was, 
under  all  the  fcircumstances,  a  reasonable  use  of  the  stream,  and  that  the 
surplus  of  the  water  thus  used  must  be  returned  into  its  natural  channel." 

The  same  learned  judge  and  luminous  writer  has  very  fully  con- 
sidered the  matter  of  irrigation  in  Elliot  \.  Fitchhurg  R.  Co.,  10 
Cush.  193-196: 

"This  appears  to  have  been  a  small  stream  of  water;  but  it  must,  we  think, 
be  considered  that  the  same  rules  of  law  apply  to  it,  and  regulate  the  rights 
of  riparian  proprietors,  through  and  along  wJiose  land  it  passes,  as  are  held 
to  apply  to  otiier  water-courses,  subject  to  this  consideration:  that  what 
would  be  a  reasonable  and  proper  use  of  a  considerable  stream,  ordinarily  car- 
rying a  large  volume  of  water,  for  irrigation  or  other  similar  uses,  would  be 
an  unreasonable  and  injurious  use  of  a  small  stream  just  sufficient  to  furnish 
water  for  domestic  uses,  for  farm-yards,  and  watering-places  for  cattle.  The 
instruction  requested  by  the  plaintiff  is,  we  think,  founded  on  a  misconcep- 
tion of  the  rights  of  riparian  proprietors  in  water-courses  passing  through 
or  by  their  lands.  It  presupposes  that  the  diversion  of  any  portion  of  the 
water  of  a  running  stream,  without  regard  to  the  fitness  of  the  purpose,  is  a 
violation  of  the  right  of  every  proprietor  of  land  lying  below  on  the  same 
stream,  so  that,  without  suffering  any  actual  or  perceptible  damage,  he  may 
have  an. action  for  the  sole  purpose  of  vindicating  his  legal  right.  The  right 
to  flowing  water  is  now  well  settled  to  be  a  right  incident  to  property  in  the 
land.  It  is  a  right  publici  juris,  of  such  character  that  while  it  is  common 
and  equal  to  all  through  whose  land  it  runs,  and  no  one  can  obstruct  or  di- 
vert it,  yet,  as  one  of  the  beneficial  gifts  of  Providence,  each  proprietor  has  a 
right  to  a  just  aud  reasonable  use  of  it  as  it  passes  through  his  land;  and  so 
long  as  it  is  not  wholly  obstructed  or  diverted,  or  no  larger  appropriation  of  the 
water  running  through  it  is  made  than  a  jv>st  and  recswiable  use,  it  cannot  be 
said  to  be  wrongful  or  injurious  to  a  proprietor  lower  down.  What  is  such  a  just 
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and  reasonable  use  may  often  be  a  difficult  question,  depending  on  various  cir- 
cumstances. To  take  a  quantity  of  water  from  a  large  running  stream  for 
agriculture  or  manufacturing  purposes  would  cause  no  sensible  or  practica- 
ble diminution  of  the  benefit  to  the  prejudice  of  a  lower  proprietor ;  whereas, 
taking  the  same  quantity  from  a  small  running  brook,  passing  through  many 
farms,  would  be  of  great  and  manifest  injury  to  those  below  who  need  it  for 
domestic  supply  or  watering  cattle;  and  therefore  it  would  be  an  unreasona- 
ble use  of  the  water,  and  an  action  would  lie  in  the  latter  case,  and  not  in  the 
former.  It  is  therefore,  to  a  considerable  extent,  a  question  of  degree;  still, 
the  rule  is  the  same:  that  each  proprietor  has  a  right  to  a  reasonable  use  of 
it  for  his  own  benefit,  for  domestic  use,  and  for  manufacturing  and  agricult- 
ural purposes. 

"It  has  sometimes  been  made  a  question  whether  a  riparian  proprietor  can 
divert  water  from  a  running  stream  for  purposes  of  irrigation;  but  this,  we 
think,  is  an  abstract  question,  which  cannot  be  answe];ed  either  in  the  af- 
firmative or  negative,  as  a  rule  applicable  to  all  cases.  That  a  portion  of  the 
water  of  a  stream  may  be  used  for  the  purpose  of  irrigating  land  we  think  is 
well  established  as  one  of  the  rights  of  the  proprietors  of  the  soil  along  or 
through  which  it  passes;  yet  a  proprietor  cannot,  under  color  of  that  right, 
or  for  the  actual  purpose  of  irrigating  his  own  land,  u'^oZZ^ abstract  or  divert 
the  water-course,  or  take  such  an  unreasonable  quantity  of  water,  or  make 
such  unreasonable  use  of  it,  as  to  deprive  other  proprietors  of  ihe substantial 
benefits  which  they  might  derive  from  it  if  not  diverted  or  used  unreiison- 
ably.  The  point  may,  perhaps,  be  best  illustrated  by  extreme  cases.  One 
man,  for  instance,  may  take  water  from  a  perennial  stream  of  moderate  size„ 
by  means  of  buckets  or  a  pump, — for  the  mode  is  not  material, — to  water  his 
garden.  Another  may  turn  a  similar  current  over  a  level  tract  of  sandy  soil 
of  great  extent,  which  in  its  ordinary  operation  will  nearly  or  quite  absorb 
the  whole  volume  of  the  stream,  although  the  relative  position  of  the  land 
and  stream  are  such  that  the  surplus  water,  when  there  is  any,  is  returned  to 
the  bed  of  the  stream.  The  one  might  be  regarded  as  a  reasonable  use,  doing 
no  perceptible  damage  to  any  lower  proprietor,  while  the  other  would  nearly 
deprive  him  of  the  whole  beneficial  use,  and  yet  in  both  the  water  would  be 
used  for  irrigation.  We  cite  a  few  of  the  leading  cases  in  Massachusetts  on 
this  subject:  Weston  v.  Alden,  8  Mass.  136;  Colbum  v.  RicTiardSj  13  Mass. 
420;  Cook  v.  Hulh  3  Pick.  269;  Anthony  v.  Lapham,  5  Pick.  175. 

"This  rule  that  no  riparian  proprietor  can  wholly  abstract  or  divert  a  water- 
course, by  which  it  would  cease  to  be  a  running  stream,  or  use  it  unreason- 
ably in  its  passage,  and  thereby  deprive  a  lower  proprietor  of  a  quality  of  his 
property  deemed  in  law  incidental  and  beneficial,  necessarily  flows  from  the 
principle  that  the  right  to  the  reasonable  and  beneficial  use  of  a  running 
stream  is  common  to  all  the  riparian  proprietors,  and  so  each  is  bound  so  to 
use  his  common  right  as  not  essentially  to  prevent  or  interfere  with  an 
equally  beneficial  enjoyment  of  the  common  right  by  all  the  proprietors. 
Were  it  otherwise,  and  were  it  an  inflexible  rule  that  each  lower  proprietor 
has  a  right  to  the  full  and  entire  flow  of  the  natural  stream,  without  diminu- 
tion, acceleration,  or  retardation  of  the  natural  current,  it  would  follow  that 
each  lower  proprietor  would  have  a  right  of  action  against  any  upper  pro- 
prietor/or taking  any  portion  of  the  water  of  the  stream  for  any  purpose. 
Such  a  taking  would  be  a  disturbance  of  his  right;  and  if  taken  by  means  of 
a  pump,  a  pipe,  a  drain,  or  otherwise,  though  causing  no  substantial  dam- 
age, it  would  be  a  nuisance,  and  warrant  the  lower  proprietor  in  entering 
the  close  of  the  upper  to  abate  it.  Colbum  v.  Richards,  13  Mass.  420.  It 
would  also  follow,  as  the  legal  and  practicable  result,  that  no  proprietor  could 
have  any  beneficial  use  of  the  stream  without  an  encroachment  on  another's 
right,  subjecting  him  to  actions  toties  quoties,  as  well  as  to  a  forcible  abate- 
ment of  the  nuisance.    If  the  plaintiff  could,  in     case  like  the  present,  have 
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such  an  action,  then  every  proprietor  on  the  brook  to  its  outlet  in  Nashua 
river  would  have  the  same;  and  because  the  quantity  of  diminution  is  not 
material,  every  riparian  proprietor  on  the  Nashua  would  have  the  same 
right,  and  so  every  proprietor  on  the  Merrimac  river  to  the  ocean.  This  is 
a  sort  of  reductio  ad  absurdum  which  shows  that  such  cannot  he  the  itUe, 
as  was  claimed  by  the  plaintiff." 

In  Evans  v.  MerriweatheVf  8  Scam.  496,  the  supreme  court  of  lUi- 
nois  said : 

*'The  use  must  be  a  reasonable  one.  Kow,  the  question  fairly  arises,  is 
that  a  reasonable  use  of  running  water  by  the  upper  proprietor  by  which  the 
fluid  is  entirely  consumed?  To  answer  the  question  satisfactorily  it  is  proper 
to  consider  the  wants  in  regard  to  the  element  of  water.  These  wants  are 
either  natural  or  arti  Qcial.  Natural,  are  such  as  are  absolutely  necessary  to  be 
supplied  in  order  to  his  existence;  artificial,  such  only  as,  by  supplying  them, 
his  comfort  and  prosperity  are  increased.  To  quench  thirst  and  for  house- 
hold purposes  water  is  absolutely  indispensable.  In  civilized  life  water  for 
cattle  is  also  necessary.  These  wants  must  be  supplied,  or  both  man  and 
beast  will  perish.  The  supply  of  a  man's  artificial  wants  is  not  necessary  to 
his  existence;  he  could  live  if  water  was  not  employed  in  irrigating  his  lands 
or  in  propelling  his  machinery.  In  countries  differently  situated  from  ours, 
with  a  hot  and  arid  climate,  water  doubtless  is  indispensable  for  the  cultiva- 
tion of  the  soil,  and  in  these  water  for  irrigation  would  be  a  natural  toant.** 

There  can  be  little  doubt,  under  the  authorities,  that  for  a  rij!)a- 
rian  proprietor  entirely  to  consume  water  (except  ordinarily  for  do- 
mestic uses,  etc.)  is  to  use  it  unreasonably,  as  is  said  in  Evans  v. 
Merriweather,  and  that  was  the  question  involved  in  that  case.  The 
distinction  between  natural  and  artificial  "wants"  seems  to  be  derived 
from  a  distinction  previously  recognized,  and  which  has  sometimes 
been  designated  as  a  difference  between  the  use  of  water  for  '* ordinary" 
and  "extraordinary"  purposes.  Thus,  Lord  Kinosdown,  in  Miner  v. 
Oilmour,  12  Moore,  P.  C.  156,  said: 

*'By  the  general  law  applicable  to  riparian  proprietors,  each  has  a  right  to 
what  may  be  called  the  ordinary  right  of  a  use  of  water  flowing  past  his  land, 
--for  instance,  to  the  reasonable  use  of  the  water  for  domestic  purposes,  and 
for  his  cattle;  and  this,  without  regard  to  the  effect  that  such  use  may  have, 
in  case  of  deficiency,  upon  the  proprietors  lower  down  the  stream.  But,  fur- 
ther, he  may  have  the  use  of  it  for  any  purpose,  or  what  may  be  deemed  the 
extraordinary  use  of  it,  provided  he  does  not  thereby  interfere  with  the  law- 
ful me  of  it  by  other  proprietors,  either  above  or  below  him.  Subject  to  this 
condition,  a  riparian  proprietor  may  dam  up  a  stream  for  the  purpose  of 
a  mill,  or  divert  the  water  for  the  purpose  of  irrigation.  But  he  has  no  right 
to  interrupt  the  regular  flow  of  the  stream^  if  he  thereby  interfelres  with  the 
lawful  use  of  the  water  by  other  proprietors,  and  inflicts  on  them  a  sensible 
injury. *' 

The  real  difference  here  pointed  out  between  the  classes  of  uses  is 
that,  as  is  assumed,  water  may  be  used  for  ordinary  purposes,  with* 
out  regard  to  the  effects  of  such  use,  in  case  of  deficiency  below, 
while  with  reference  to  extraordinary  uses  the  effects  on  those  below 
must  always  be  considered  in  determining  its  reasonableness.  Lord 
Eingsdown's  "instances"  indicate  that  he  was  using  them  as  illustra-. 
tions  of  the  relative  importance  of  the  uses  by  him  mentioned.     It 
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may  perhaps  be  doubted  whether  an  arbitrary  classification  can  be 
made  which  is  applicable  everywhere  where  the  common  law  pre- 
vails. Even  the  use  of  water  of  a  stream  for  potation  may  not  be  of 
paramount  importance,  when  the  stream  is  small,  and  the  particu- 
lar proprietor  is  amply  supplied  with  water  for  such  purpose  by  liv- 
ing springs  independent  of  the  creek;  and  it  may  happen,  all  the  con- 
ditions being  considered,  that  the  exhaustion  of  an  entire  stream  by 
large  bands  of  cattle  ought  not  to  be  permitted.  Or,  indeed,  it  might 
be  that  a  flouring-mill  would' be  of  more  relative  consequence  than 
the  cultivation  of  the  ground.  See  Escriche  with  respect  to  riparian 
rights  in  Mexico.  This  last,  however,  is  hardly  a  supposabie  case 
since  the  general  introduction  of  steam  as  a  propelling  power.  The 
distinction  between  natural  and  artificial  "wants"  would  be,  under 
supposabie  conditions,  somewhat  fanciful.  The  urging  and  press- 
ing necessity  of  a  particular  use  as  distinguished  from  another,  may 
itself  depend  on  circumstances.  We  cannot  say  that  it  is  always 
reasonable,  in  a  "hot  and  arid  clima^te,"  to  elevate  irrigation  to  the 
rank  of  primary  usefe,  to  which  drinking  usually  belongs.  If  that 
should  be  adopted  as  the  uniform  rule,  the  upper  proprietor  might 
perhaps  exhaust  all  the  water  for  irrigation  to  the  entire  exclusion 
of  those  below  him, — "a  proposition  inconsistent  with  the  doctrine 
universally  admitted,  that  all  proprietors  have  the  same  rights." 
Van  Hoesen  v.  Coventry,  supra.  The  reasonable  usefulness  of  a 
quantity  of  water  for  irrigation  is  always  relative.  It  does  not  de- 
pend on  the  convenience  of  or  profitable  results  to  the  particular 
proprietor,  but  upon  the  reasonable  use,  reference  being  had  to  the 
needs  of  all  the  other  proprietors  on  the  stream.  It  depends,  in  other 
words,  on  all  the  circumstances. 

We  anticipate  the  objection  that  this  is  not  an  absolute  rule  at  all, 
but,  as  said  by  the  judges  in  the  opinions  quoted  from,  the  very  nat- 
ure  of  the  common  right  is  such  that  a  precise  rule  as  to  what  is 
reasonable  use  by  any  one  proprietor  for  irrigation  cannot  be  laid 
down.  A  stream  may  be  so  small  that  any  use  for  irrigation  may  de- 
prive all  the  others  of  any  like  use,  and  the  same  may  be  true  of  a  larger 
stream,  where  the  use  is  by  several  of  a  large  number  of  proprietors. 
The  effect  might  be  that  while  there  might  be  sufficient  water  to  sup- 
ply several  for  irrigation,  there  would  not  be  enough  for  all,  and  so 
all  might  be  deprived  of  the  benefit.  But  the  private  interests  of  all 
would  ill  most  cases,  if  not  in  every  case,  lead  to  an  avoidance  of  the 
supposed  evil.  It  is  not  to  be  doubted  that  the  riparian  proprietors 
would  settle  by  convention  upon  a  plan  by  which  each  could  secure  a 
reasonable  use  for  irrigation  purposes;  as  by  authorizing  each  to  stay 
the  flow  at  recurring  periods,  or  otherwise  distributing  it  for  their  mut- 
ual and  common  benefit.  The  right  of  the  riparian  proprietors  to  a  rea- 
sonable use  of  the  water  of  th6  stream  for  purposes  of  irrigation  is 
recognized  in  many  of  the  California  cases  hereinbefore  referred  to» 
and  in  Anaheim  Co,  v.  Semi-trop.  Co.,  64  CaL  186. 
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16.  On  behalf  of  the  defendant  certain  witnesses  gave  testimony  tend- 
ing to  prove  that,  after  the  commencement  of  the  action  and  issue  joined, 
and  during  the  trial  of  this  action,  there  was  no  water-course  as  claimed, 
and  no  channel  through  which  water  could  have  jiowed.  The  court 
erred  in  rejecting  evidence,  offered  by  the  plaintiffs  in  reply,  tending  to 
prove  that  after  the  dates  mentioned  by  said  witnesses  for  defendant  there 
was  a  water-course  and  channel. 

The  court  below  found,  as  its  findings  are  construed  by  both  par- 
ties, that  no  water-course  .(connected  with  Kern  river  or  otherwise) 
runs  by  or  through  any  of  the  lands  of  the  plaintiffs.  We  cannot  say 
but  there  was  a  substantial  conflict  with  respect  to  that  matter,  and  in  . 
accordance  with  the  established  rule,  must  affirm  the  judgment  and 
order,  unless  at  the  trial  the  court  erred  in  rejecting  or  admitting  ev- 
idence bearing,  or  claimed  to  bear,  on  the  question  of  the  existence 
of  the  water-course. 

The  court  below  refused  to  permit  the  plaintiffs  to  introduce  certain 
evidence,  after  the  defendant  had  closed,  on  the  ground  that  the  same 
was  merely  cumulative. 

One  exception  saved  by  the  plaintiffs  related  to  an  offer  of  testi- 
mony as  to  a  place  spoken  of  as  "De  Weber  Boad-crossing.''  With 
regard  to  that  exception  we  think  it  may  fairly  be  argued  from  the 
record  that  the  defendant  introduced  evidence  tending  to  pr6ve  there 
was  no  channel  at  any  point  where  the  De  Weber  road  crosses  the 
swamp,  at  a  time  several  years  before  the  commencement  of  this  ac- 
tion; but  we  also  think  that  the  plaintiffs  had  already  given  evidence 
that  at  the  time,  and  subsequent  to  the  time,  mentioned  by  defend- 
ant's witnesses,  the  De  Weber  road  did  cross  a  channel.  We  cannot 
say,  therefore,  that  the  court  erred  in  refusing  to  permit  further  evi- 
dence in  reply  with  respect  to  that  matter. 

The  plaintiffs,  in  making  out  their  case,  introduced  witnesses  who 
stated  that'at  various  times  prior  to  the  diversion  of  water  by  the  de- 
fendant they  had  passed  along  Buena  Yista  slough,  and  that  there  was 
a  channel  throughout  its  alleged  length.  As  to  several  of  these  wit- 
nesses it  might  be  questioned  whether  their  inspection  was  not  broken 
and  interrupted.  Crocker  said  that,  as  he  passed  along,  the  channel 
was  in  places  concealed  from  his  vision ;  McCrary,  that  the  slough  or 
channel  existed  at  each  section  line;  Still,  that  he  had  crossed 
through  nearly  every  quarter  section  of  the  swamp.  In  argument, 
however,  counsel  for  plaintiffs  have  insisted  that  in  opening  their 
case  they  proved  a  continuous  slough  from  Buena  Yista  lake  to  Tu- 
lare lake,  not  merely  as  an  inference  from  its  existence  in  different 
places,  but  as  a  physical  object,  visible  to  their  witnesses  from  one 
lake  to  the  other.  Assuming,  as  claimed  by  plaintiffs'  counsel,  that 
some  of  their  witnesses  pursued  the  alleged  slough  throughout  its 
entire  length,  viewing  each  and  every  portion  of  it,  it  would  be  diffi- 
cult to  say  on  what  principle  plaintiffs  could  demand  the  absolute 
right,  by  way  of  reply,  to  contradict  the  declarations  of  witnesses  for 
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the  defendant  that,  at  or  aboat  the  times  when  the  plaintiffs'  wit* 
nesses  had  stated  there  was  a  channel  from  Buena  Vista  lake  to  a 
point  below  the  plaintiffs*  lands,  there  was  in  places  no  channel  be- 
tween the  lake  and  that  point. 

Defendant  called  as  witnesses  Murray  F.  Taylor  and  others,  who 
testified  that,  after  the  commencement  of  the  action,  and  after  answer 
filed  herein,  and  the  trial  was  commenced,  they  had  passed  from  one 
side  to  the  other  of  the  swamp  (avoiding  disconnected  sloughs  and 
ponds)  without  crossing  a  channel.  Plaintiffs  offered  to  prove  by 
McCrary  that  be  subsequently  ran  a  certain  line  through  portions  of 
township  27  S.,  range  22  E.,  and  ''what  natural  objects*'  he  found  on 
the  line  he  ran*  As  no  witness  on  the  part  of  the  defendant  had  tes- 
tified with  respect  to  such  a  line  in  the  township  named,  the  court 
properly  sustained  an  objection  to  the  offer. 

But  the  plaintiffs  also  offered  in  reply  to  show  by  the  witness  Mc- 
Crary 'Hhat  at  each  one  of  the  lines  where  the  witnesses  for  de- 
fendant testify  they  have  crossed,  not  only  has  this  line  been  run 
where  they  testified  to,  but  that  the  line  has  been  run  by  this  witness 
from  one-half  a  mile  to  three-quarters  of  a  mile  on  each  side  of  that 
line,  and  that  an  examination  has  been  made  between  these  lines  as 
to  all  channels  and  natural  features  of  the  country  between  the  lines 
on  each  side  of  the  line, "  etc. ;  and  plaintiffs  offered  to  prove  the  same 
things  by  Mr.  Harrold,  "who  accompanied  McCrary,"  and  by  Hunt- 
ley, Beard,  Noble,  and  others.  Defendant  might  have  insisted  on  the 
offer  being  made  more  definite ;  that  plaintiffs'  counsel  should  name 
the  witnesses  whose  testimony  they  intended  to  rebut,  and  specify  the 
exact  fact  they  disputed;  as,  the  fact  that  there  was  no  channel 
where  defendant's  witnesses  crossed.  The  offer  to  prove  by  McCrary, 
'*in  case  he  found  sloughs  or  channels,  or  anything  of  that  kind,  they 
were  leveled,  and  their  width  ascertained,"  did  not  absolutely  exclude 
the  idea  that  he  found  no  slough  or  channel.  But  no  such  specific 
objection  to  the  offer  was  made,  and  it  sufficiently  appears  from  the 
transcript  that  both  the  learned  judge  (who  ruled  that  the  offer  was  of 
cumulative  testimony)  and  counsel  understood  the  evidence  on  the 
part  of  the  defendant  against  which  the  offer  was  directed. 

The  defendant's  witness  McMurdo  testified  that  in  April,  1881, 
(after  suit  brought  and  answer,)  there  was  no  water  flowing  at  points 
in  the  alleged  slough  above  the  lands  of  the  plaintiffs;  and  his  testi- 
mony tended  to  prove  that  at  the  same  time  no  water  was  flowing, 
and  no  channel  existed,  at  another  point  also  above  such  lands.  After 
defendant  rested  plaintiffs  offered  to  prove  that  within  30  days  prior 
to  June  1,  1881,  the  witness  McCrary,  with  Beard  and  Huntley,  had 
gone  from  Headquarters  (a  place  above  the  points  where  McMurdo 
had  stated  no  water  flowed)  in  a  boat  to  the  Bonestell  House,  which 
is  below  certain  lands  of  the  plaintiffs.  Taylor,  Jastro,  Cross,  and 
Barker,  witnesses  for  the  defendant,  testified  to  crossing  the  swamp 
on  the  fourteenth  of  April,  1881,  (after  the  commencement  of  this 
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action,)  and  to  the  absence  of  a  channel  on  the  route  they  pursaed. 
One  Estee  conducted  the  party  from  a  point  near  his  house,  on  the 
west  side  of  the  swamp,  to  the  Bound  corral,  near  the  east  side.  Es- 
tee was  not  examined  by  the  defendant.  In  reply  the  plaintiffs  called 
him,  and  asked:  "What  did  you  see  when  making  that  crossing  as 
regards  sloughs  or  channels?"  The  court  sustained  an  objection  to 
the  question,  and  the  plaintiffs  excepted  to  the  ruling.  Witnesses 
for  defendant,  McMurdo  and  Fillebrown,  testified  to  the  running  of  a 
line  (after  the  trial  had  commenced)  across  the  body  of  swamp  land, 
ascertaining. levels  along  that  line,  and  to  the  making  of  a  profile  of 
the  same.  They  also  testified  that  in  running  the  line  they  came  to 
a  pond  which  constituted  no  part  of  a  continuous  slough  or  channel, 
but  was  without  inlet  or  outlet.  One  G.  W.  Smith  was  called  by 
plaintiffs,  who  testified  that  he  followed  the  same  line;  that  he  also 
came  to  a  pond,  as  to  which  there  was  evidence  tending  to  prove  it 
was  the  pond  mentioned  by  defendant's  witnesses,  to  which  there  was 
both  inlet  and  outlet.  Other  offers,  similar  in  character,  were  made 
by  plaintiffs,  to  which  defendant  objected.  To  the  ruling  of  the  court 
sustaining  the  objection  of  defendant  to  the  several  offers  plaintiffs 
duly  excepted. 

We  think  the  first  question  presented  by  these  rulings  may  fairly 
be  stated  thus :  Defendant  gave  evidence  tending  to  prove  that,  dur- 
ing the  trial,  there  were  places  along  the  line  of  the  alleged  slough 
and  channel  where  there  was  in  fact  no  channel, — breaks  in  the  con- 
tinuity. The  question  to  be  considered  is  not  modified  by  the  claim 
of  respondent  that  the  .effect  of  its  evidence  was  to  establish  the 
absence  of  any  channel  through  which  the  water  was  wont  to  flow, 
and  to  prove  that,  on  the  extraordinary  occasions  when  the  water  came 
into  the  slough,  it  soon  ceased  to  flow  in  a  defined  channel,  but  spread 
throughout  the  swamp.  If  the  water  did  not  flow  with  regular  peri- 
odicity, or  if,  flowing  periodically,  it  had  no  defined  channel,  (other 
than  the  whole  swamp,)  the  plaintiffs  had  no  cause  of  action, — in 
the  first  case,  because  there  was  no  water-course ;  in  the  second,  be- 
cause there  was  no  such  water-course  as  described  in  the  complaint ; 
and  perhaps,  also,  because  the  plaintiffs,  being  owners  only  of  swamp 
lands,  (even  conceding  the  water  in  the  swamp  might  constitute  a 
stream,)  were  owners  merely  of  the  bed  of  the  stream,  and  were  not 
riparian  proprietors.  Gould,  Waters,  148  ;  Lyon  v.  Fishmongers'  Co,y 
1  App.  Gas.  662;  S.  C.  L.  E.  10  Ch.  679.  But  the  testimony,  to  con- 
tradict which  the  offers  of  the  plaintiffs  were  made,  was  testimony 
that  the  swamp  land  had  been  crossed  on  divers  lines  without  the 
persons  so  crossing  it  coming  into  contact  with  any  defined  channel, 
or  distinct  evidences  of  such.  There  may  be  a  continuous  water- 
course through  a  body  of  swamp  lands.  The  plaintiffs  had  given  evi- 
dence tending  to  establish  the  existence  of  such  a  water-course.  The 
evidence  of  defendant  was  to  establish  that  there  was  no  such  water- 
course by  proof  that  there  was  none  at  places  where  its  witnesses 
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crossed  the  swamp.  That  sach  testimony  tended  to  prove,  or,  if  true, 
proved  that  there  was  no  water-course  touching  the  plaintiffs*  lands, 
is  not  an  objection  to  the  counter-testimony  offered.  Testimony  in 
reply  is  directed  against  the  precise  facts  testified  to  by  defendant's 
witnesses,  not  against  the  inferences  which  may  be  drawn  from  them. 
The  witnesses  testified  that  they  crossed  the  swamp  on  certain  lines, 
and  found  no  channel.  Did  the  court  err  iu  disallowing  the. offer  of 
plaintiffs  to  prove  that  at  such  places  there  was  in  fact  a  channel  at 
or  subsequent  to  the  times  mentioned  by  defendant's  witnesses? 

All  agree  that  it  is  within  the  discretion  of  the  trial  court  to  admit 
additional  evidence  in  support  of  the  plaintiffs'  case  after  the  de- 
fendant has  rested.  Of  course,  it  is  always  safer  to  admit  evidence 
claimed  to  be  in  reply,  if  the  court  entertains  doubt  of  its  admissibility. 
Nevertheless,  the  respondent  here  has  a  right  to  insist  that  it  is  for 
the  appellants  to  point  out  plain  error  in  the  rejection  of  evidence. 
The  rules  as  to  the  transfer  of  the  burden  of  proof  are  not  always  de- 
terminative of  the  rules  as  to  testimony  in  reply.  The  burden  of 
proof  is  shifted  by  every  species  of  evidence  strong  enough  to  estab- 
lish a  prima  facie  case.  2  Best,  Ev.  473.  But  this  only  means  that 
there  is  a  necessity  of  evidence  to  answer  the  prima  facie  case,  or  it 
will  prevail.  Heine mann  v.  Heard,  G2  N.  Y.  455.  A  party  on  whom 
is  the  affirmative  cannot  reserve  a  portion  of  his  evidence  until  the 
opposite  party  has  exhausted  his  evidence  to  negative  that  offered  in 
the  first  instance.  Tayl.  Ev.  §  386.  Questions  as  to  the  admissibil- 
ity of  evidence  in  reply,  offered  by  the  plaintiff,  arise  ordinarily  where 
the  answer  consists  of  denials  of  the  affirmations  of  the  complaint. 
Where  the  answer  avers  new  matter  which  it  is  for  the  defendant  to 
prove,  evidence  on  the  part  of  the  plaintiff  to  meet  the  evidence  given 
by  the  defendant  in  support  of  his  affirmative  plea  is  not  given  in  re- 
ply or  "rebuttal,"  as  the  term  is  used  in  this  connection.  •  Rebutting 
testimony  is  addressed  to  evidence  produced  by  the  opposite  party, 
not  to  his  pleading. 

It  seems,  indeed,  at  one  time  to  have  been  held  in  England  that 
when  two  pleas  were  tendered — as  the  general  issue,  and  another  plea 
of  affirmative  matter  constituting  a  defense — the  plaintiff  was  compelled 
to  prove  in  advance  the  non-existence  of  the  affirmative  matter.  Lord 
Ellbnborough  held  the  general  rule  to  be,  "where,  by  pleading  or  by 
means  of  notice,  the  defense  is  knowrty  the  counsel  for  the  plaintiff  is 
bound  to  open  his  whole  case  in  chief,  and  cannot  proceed  in  parts." 
Rees  V.  S?nith,  2  Starkie,  31;  Delauney  v.  Mitchell,  1  Starkie,  439. 
The  practice  seems  long  to  have  been  settled  in  the  English  courts, 
however,  that  where  the  general  issue  is  pleaded,  and  the  plaintiff  is 
also  notified  of  a  special  defense,  he  has  his  option  to  give  all  the 
evidence  he  intends  to  offer  to  rebut  the  averments  of  the  special  plea 
or  notice  in  the  first  instance,  or  to  give  none  of  such  evidence,  and 
to  reserve  all  to  be  given  in  reply.  Browne  v.  Murray,  Eyan  &  M, 
254.     In  this  country  the  right  of  the  plaintiff  to  reserve  all  his  evi- 
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dence,  to  meet  the  evidence  of  the  defendant  in  support  of  his  special 
or  aflSrmative  plea,  has  always  been  recognized.  And  so,  where  the 
plea  or  answer  consists  of  denials  alone,  under  which,  however, 
affiimative  matter  is  provable  which  may  constitute  a  defense,  the 
plaintiif  is  entitled  to  rebut  the  defendant's  evidence  of  such  affirma- 
tive matter.  In  a  note  to  Greswolde  v.  Kemp,  Car.  &  M.  635,  the 
reporters  say : 

"One  test  whether  the  plaintiff  is  entitled  to  call  witnesses  in  reply  to  the 
defendant's  proofs  seems  to  be  whether  the  defendant's  defense  is  disclosed  by 
the  plea.  *  *  *  He  cannot  reasonably  be  called  on  to  give  contradictory 
evidence  by  anticipation  of  proof  which  the  defendant  might  never  give,  or 
which,  if  given,  the  plaintiff  could  not  foresee." 

As  was  said  by  Bronson,  J,,  in  Hollister  v.  Bender: 

"The  substance  of  the  allegation  to  be  tried,  rather  thJin  the  particular  form 
of  the  pleading,  must  determine  where  the  onus  lies;  particularly  where  the 
defendant  is  not  required  to  plead  the  particular  matter  on  which  he  intends 
to  rely."     1  HiU,  153. 

In  that  case  the  action  was  assumpsit;  the  plea  non-assumpsiU  un- 
der which,  by  the  New  York  practice,  the  defendant,  without  actually 
controverting  the  promise,  might  prove  payment,  release,  accord,  and 
satisfaction,  etc.  If,  said  Judge  Bronson,  any  of  these  defenses  were 
pleaded  specially,  the  defendant  would  clearly  have  the  affirmative  of 
the  issue,  "and  the  burden  of  proof  is  the  same  when  the  defense  is 
affirmative  matter  sought  to  be  proved  under  a  denial  of  the  promise.*' 
The  rule  is  not  that  the  plaintiff  must  anticipate  all  evidence  that 
may  be  admitted  under  the  denials  of  an  answer.  The  rule  assumes 
that  evidence  may  be  admitted  which  he  cannot  reasonably  be  ex- 
pected to  anticipate. 

Mr.  Croswell,  in  his  note  to  section  469,  GreenUEv.  (14th  Ed.,) 
says : 

"There  is  considerable  conflict  in  the  decisions  in  regard  to  the  order  of 
proof  and  the  course  of  trial  in  the  diflFerent  states.  In  some  of  the  states  the 
party  is  only  required  to  make  a  prima  facie  case  in  the  opening,  and  may  re- 
serve confirmatory  proof  in  support  of  the  very  points  made  in  the  opening  till 
he  finds  upon  what  points  his  opening  case  is  attacked,  and  then  fortify  it  upon 
those  points.  Clayes  v.  Ferris^  10  Vt.  112.  But  in  this  state  [Massachusetts] 
the  defendant  must  put  in  all  his  evidence  in  the  first  instance,  and  the  plain- 
tiff in  his  reply  is  confined  to  fortifying  those  points  in  his  case  which  are  at- 
tacked by  defendant.  And,  in  some  of  the  states,  it  is  understood  that  this 
process  of  making  and  answering  the  plaintiff's  case  is  allowed  to  be  repeated 
an  indefinite  number  of  times;  but  at  common  law  the  plaintiff  puts  in  his 
whole  evidence  upon  every  point  which  he  opens,  and  the  defendant  then 
puts  in  his  entire  case,  and  the  plaintiff's  reply  is  limited  to  new  points  first 
opened  by  defendant." 

Investigation  shows  that  the  preponderance  of  authority  is  in  favor 
of  what  Mr.  Croswell  calls  ''the  common-law  rule,"  and  it  has  never 
been  suggested  that  any  other  rule  obtains  in  California.  The  rule 
has  been  expressed  in  different  terms  by  writers  and  judges.  Mr. 
Croswell  says  the  evidence  to  rebut  may  be  confined  to  "new  points 
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first  opened  by  the  defendant. "    Mr.  Taylor  states  it  negatively.     Ev. 
§386. 

In  Hastings  Y.  Palmer,  Cowbn,  J.,  said: 

"Strictly  speaking,  the  plaintlflP  or  party  holding  the  afflrmative  is  bound, 
in  the  first  instance,  to  introduce  all  the  evidence  on  his  side,  except  that 
which  operates  merely  to  answer  or  qualify  the  case  as  it  is  sought  to  be 
made  out  by  his  adversary's  proofs."    20  Wend.  225. 

And  Starkie  wrote : 

"  After  the  defendant  has  adduced  his  evidence  the  plaintiff's  counsel  at 
once  proceeds,  without  any  observations,  to  tender  any  evidence  he  may  have 
in  reply;  but  this  must  be  confined  by  negativing  specific  acts  sworn  to  by  de- 
fendant's witnesses  which  he  could  not  be  expected  to  have  anticipated." 
Ev.  (10th  Ed.)  side  page  609. 

We  are  brought  back  to  the  proposition  that  where  the  plaintiff  is 
not  informed  by  the  answer  of  new  matter  which  constitutes  a  de- 
fense he  is  entitled  to  adduce  evidence  in  reply  to  the  evidence  given 
to  establish  such  matter.  It  is  admitted  that  it  is  no  objection  to 
evidence  in  reply  to  an  affirmative  defense  that  it  may  strengthen  the 
plaintiff's  original  case,  and  upon  just  principles,  it  would  seem  that 
if  the  new  matter  offered  by  the  defendant  may  constitute  an  affirma- 
tive defense,  the  plaintiff  is  not  precluded  from  replying  to  it,  because 
such  new  matter  may  also  have  a  tendency  to  weaken  or  negative 
plaintiff's  case  as  originally  presented. 

A  water-course  has  been  said  to  consist  of  '*bed,  banks,  and  wa- 
ter," The  water  need  not  flow  continually,  but  it  would  seem  the 
flow  must  be  periodical, — such  as  may  be  expected  during  a  portion 
of  each  year.  It  must  be  made  to  appear  that  the  water  usually 
flows  through  a  regular  channel  with  banks  or  sides.  Ang.  §  4.  It 
may  be  conceded  that  it  was  for  the  plaintiffs  here  to  establish  a  nat- 
ural stream,  flowing  at  least  periodically,  up  to  the  time  of  the  diver- 
sion; and  that  to  justify  a  permanent  injunction  the  court  must  have 
been  satisfied  that  the  water  would  have  continued  to  flow  except  for 
the  diversion.  The  court  would  be  Authorized  to  deny  the  decree 
prayed  for  if  the  evidence  showed  that  the  channel  proved  to  exist 
when  the  diversion  occurred  had  disappeared  (and  ceased  to  exist) 
as  the  result  of  natural  causes,  and  not  as  a  consequence  of  any  acts 
of  the  defendant,  or  of  interference  by  others. 

Evidence  that  there  were  no  indications  of  a  channel  at  a  certain  date 
would,  perhaps,  tend  to  prove  that  there  was  no  channel  at  a  previous 
date.  But,  unless  we  can  say  as  law  that  the  channel  could  not  have 
gone  out  of  existence,  such  evidence  would  not  establish  conclusively 
that  the  channel  never  existed;  nor  would  it  create  the  disputable 
presumption  that  "a  thing  once  proved  to  exist  continues  as  long  as 
is  usual  with  things  of  that  nature."  Code  Civil  Proc.  1963.  The 
presumption  that  a  thing  existing  in  the  present  existed  at  any  time 
in  the  past,  if  it  could  be  considered  to  be  a  presumption,  would  be 
the  reverse  of  the  Code  presumption.  The  effect  of  the  evidence 
v.lOp.no.9— 49 
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must,  of  coarse,  depend  upon  the  permanent  of  transitory  nature  of 
the  thing  itself.  Apply  the  Code  presumption  to  the  case  before  us. 
Let  us  suppose  a  water-course  was  proved  at  or  before  the  com- 
mencement of  the  trial.  The  disputable  presumption  is  that  it  con- 
tinued "as  long  as  is  usual  with  things  of  that  nature."  We  cannot 
say  how  long  a  channel  for  water  will  continue. 

It  is  not  essential  to  a  water-course  that  the  banks  shall  be  un- 
changeable, or  that  there  shall  be  everywhere  a  visible  change  in  the 
angle  of  ascent  marking  the  line  between  bed  and  banks.  The  law 
cannot  fix  the  limits  of  variation  in  these  and  other  particulars.  As 
was  said,  in  effect,  by  Curtis  J.,  in  Howard  v.  IngerspU,  13  How.  428, 
the  bed  and  banks  or  the  channel  is  in  all  cases  a  natural  object,  to 
be  sought  after,  not  merely  by  the  application  of  any  abstract  rules, 
but,  ''like  other  natural  objects,  to  be  sought  for  and  found  by  the 
distinctive  appearances  it  presents."  Whether,  however,  worn  deep 
by  the  action  of  water,  or  following  a  natural  depression  without  any 
marked  erosion  of  soil  or  rock  ;  whether  distinguished  by  a  difference 
of  vegetation,  or  otherwise  rendered  perceptible, — a  channel  is  neces- 
sary to  the  constitution  of  a  water-course. 

Of  course  we  cannot  judicially  declare  that  a  channel  is  of  such  a 
nature  that  it  can  never  cease  to  exist.  Both  the  evidence  and  find- 
ings herein  show  that,  as  a  result  of  the  action  of  water,  channels 
have  been  closed  and  new  channels  formed.  We  cannot  say  but  the 
indicatians  of  a  channel  may  be  removed  by  other  natural  forces.  We 
can  conceive  that  along  the  course  of  a  stream  there  may  be  shallow 
places  where  the  water  spreads,  and  where  there  is  no  distinct  ravine 
or  gully.  Two  ascending  surfaces  may  rise  from  the  line  of  meeting 
very  gradually  for  an  indefinite  distance  on  each  side.  In  such  case, 
if  water  flowed  periodically  at  the  lowest  portion  of  the  depression,  it 
flowed  in  a  channel,  notwithstanding  the  fact  that,  the  water  being 
withdratun,  the  "distinctive  appearances"  that  it  had  ever  flowed  there 
would  soon  disappear. 

Causes  are  ordinarily  tried  with  reference  to  the  condition  of  things 
prior  to  and  when  an  action  is  commenced.  The  pleadings  (except 
supplemental)  relate  to  that  date,  and  the  evidence  is  confined  to 
the  averments  or  denials  of  the  pleadings.  A  plaintiff  seeking  the 
peculiar  relief  here  sought,  must  satisfy  the  court  that,  unless  the  in- 
junction be  made  perpetual,  he  will  be  deprived  of  water  in  the  fut- 
ure. But  the  continuation  of  the  status  quo  at  the  commencement 
of  the  action  is  an  inference.  The  plaintiffs  here  were  not  bound  to 
prove  by  independent  evidence  that  the  channel  continued  to  exist 
after  suit  brought.  The  issue  was,  had  they  a  cause  of  action  when 
the  suit  was  commenced  ?  If  they  had,  it  was  because  of  conditions 
existing  when  the  water  of  Kern  river  was  diverted,  and  when  they 
commenced  their  proceedings ;  and  this  is  none  the  less  so  because, 
in  order  to  secure  the  decree  they  prayed  for,  the  conditions  must  be 
such  as  would  authorize  the  court  to  infer  that  they  would  continue 
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in  the  future.  The  inference  would  always  have  to  be  drawn, 
whether  educed  from  facts  proved  to  exist  prior  to  suit  brought,  or 
from  facts  existing  at  the  time  of  the  trial.  It  was  not  the  duty  of 
plaintiifs,  under  the- pleadings,  in  the  first  instance,  to  prove  the  con- 
tinued existence  of  a  channel  after  the  action  was  begun^  except  so 
far  as  it  might  be  implied  from  its  existence  previously.  Even, 
therefore,  if  the  evidence  of  the  defendant  as  to  the  absence  of  a 
channel  at  times  after  the  action,  and  after  the  trial  was  commenced, 
be  treated  merely  as  evidence  tending  to  prove  its  non-existence  be- 
fore, the  plaintiffs  were  not  bound  to  anticipate  it  by  contradictory 
proofs.  The  pleadings  gave  no  notice  that  such  evidence  would  be 
offered. 

But  the  evidence  given  by  the  defendant  also  tended  to  prove  that 
the  channel,  or  the  distinctive  appearances  of  it,  had  ceased.  It  is 
not  impossible  that  they  bad  ceased  between  the  dates  testified  to  by 
the  plaintiffs'  witnesses  and  those  of  the  examinations  made  by  the 
witnesses  for  the  defendant.  If  the  channel  had  so  ceased  to  exist, 
that  fact  would  constitute  an  affirmative  defense.  The  defense  was 
not  pleaded  in  terms,  and,  as  the  evidence  tended  to  prove  that  a 
channel  had  never  existed,  it  was  admitted  without  objection.  That 
fact  ought  not  to  deprive  the  plaintiffs  of  their  right  to  reply  to  the 
new  matter  constituting  an  affirmative  defense,  of  which  the  answer 
had  not  informed  them.  They  could  not  reasonably  have  been  ex- 
pected to  anticipate  that  the  defendant,  would  offer  evidence  of  n^w 
matter  of  which  the  answer  did  not  give  them  notice.  Further,  the 
testimony  of  certain  witnesses  for  the  defendant  was  not  merely  to 
the  bald  fact  that  there  was  no  channel  at  a  certain  time.  The  facts 
to  which  they  testified  were  that,  on  an  occasion,  they  passed  from 
one  side  to  the  other  of  the  lands  through  which  the  slough  had  been 
said  to  run  without  crossing  or  coming  to  any  slough  or  channel. 
The  court  refused  to  permit  the  plaintiffs,  in  reply,  to  produce  evi- 
dence tending  to  prove  that  on  the  occasion  referred  to  the  defend- 
ant's witnesses  did  meet  with  a  slough  or  channel.  Thus,  the  defend- 
ant having  called  some  of  those  who  made  the  trip  together,  the  court 
rejected  the  plaintiffs'  offer  to  call  another  of  the  same  party  to  con- 
tradict the  statement  of  those  examined  by  the  other  side.  It  is  dif- 
ficult to  distinguish  this  from  the  other  offers  made ;  but  it  presents 
the  question  sharply.  In  this  instance  there  can  be  no  possible 
doubt  that  the  offered  testimony  related  to  the  matter  testified  to  by 
the  witnesses  for  the  defendant. 

Our  conclusion  is  that  the  court  below  erred  in  sustaining  the  de- 
fendant's objections  to  offers  of  evidence,  with  respect  to  the  exist- 
ence of  a  slough  or  channel,  made  by  plaintiffs  after  the  defendant 
had  rested. 

17.  The  court  below  erred  in  rejecting  all  or  some  of  the  certificates 
of  purchase  offered  by  the  plaintiffs  in  reply. 

In  their  amended  complaint  the  plaintiffs  allege : 
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"That  plaintiffs  were,  at  the  commencement  of  this  action,  the  owners 
hi  fee,  seized  and  possessed  (and  for  more  than  a  year  theretofore  they  and 
their  grantors  were  such  owners)  of  all  those  lands  situate  in  the  county  of 
Kern,  in  the  state  of  California,  and  particularly  described  (according  to  the 
surveys  by  the  authority  of  the  United  States  of  America,  and  referred  to 
the  Mount  Diablo  base  and  meridian)  in  a  certain  schedule  which  is  hereto 
annexed,  marked  'Schedule  M,'  and  made  a  part  of  this  complaint;  that  said 
lands  are  swamp  and  overflowed  lands,  and  as  such  belonged  to  the  state  of 
California  until  the  year  1876  and  later,  in  which  year,  and  at  various  times 
afterwards,  and  before  the  commencement  of  this  action,  they  were  granted  by 
the  state  to  the  plaintiffs  and  their  grantors." 

The  action  was  commenced  September  2,  1880.  In  its  answer  to 
the  amended  complaint  the  defendant  avers: 

"That  heretofore,  to- wit,  on  or  about  the  fourth  day  of  May,  A.  D.  1875, 
defendant's  grantors,  acting  in  the  full  faith  and  bona  fide  belief  that  a  large 
portion,  to-wit,  more  than  seventy-four  thousand  (74,000)  inches,  measured 
under  a  4-inch  pressure,  of  the  waters  of  said  Kern  river  were  unused,  va- 
cant, unappropriated,  and  free  and  open  to  appropriation  and  use,  posted  a 
certain  notice  of  appropriation  of  water  on  the  north  bank  of  said  river,  in 
Kern  county,  state  of  California,  at  a  point  on  or  about  the  south-west  quarter 
of  section  thirteen,  (13,)  in  township  twenty-nine  (29)  south,  range  twenty- 
seven  (27)  east,  Mount  Diablo  base  and  meridian,  according  to  the  United 
States  surveys;  wherein  they  claimed,  and  whereby  they  notified,  plaintiffs, 
plaintiffs'  grantors,  and  all  persons  whomsoever  it  might  concern,  that  they 
claimed  and  appropriated,  and  proposed  and  intended  to  take  out  and  divert, 
use,  and  consume,  a  large  part  and  portion,  to-wit,  seventy-four  thousand 
(7.4,000)  inches,  measured  under  a  4-inch  pressure,  of  the  flowing  waters  of 
said  Kern  river,'for  the  purpose  of  irrigating  certain  l^nds  in  said  notice  de- 
scribed, and  of  supplying  thereunto  and  thereon  for  other  purposes  in  said 
notice  set  forth;  that  within  tfhi  days  after  the  posting  of  said  notice,  to-wit, 
on  the  fourth  day  of  May,  A.  D.  1875,  the  said  notice  was  duly  recorded  in 
thQ  office  of  the  county  recorder  of  said  Kern  county,  in  Book  1  of  Water 
Rights,  page  37,  to  which  said  record  reference  is  here  made,  and  which  said 
record  is  made  a  part  hereof;  that  defendant's  said  grantoi-s  thereby  appro- 
priated and  acquired  the  said  amount  of  flowing  waters  of  said  Kern  river, 
with  the  right  to  take  out,  divert,  use,  and  consume  the  same  for  the  uses  and 
purposes  in  said  notice  mentioned,  all  of  which  appropriations,  riglits,  and 
properties  they,  (defendant's  said  grantors,)  on,  to-wit,  the  eighteenth  day  of 
May,  A.  D.  1875,  granted,  bargained,  and  sold,  transferred,  assigned,  and 
conveyed,  to  this  defendant;  timt  within  twenty  days  after  the  posting  of  said 
notice  as  aforesaid,  to-wit,  on  or  about  the day  of  May,  A.  D.,  1875.  de- 
fendant, for  the  purpose  of  utilizing  said  waters  of  Kern  river,  in  the  man- 
ner and  at  the  places  in  said  notice  mentioned,  commenced  the  construction 
of  that  certain  ditch  or  canal  known  as  the  •  Calloway  Canal,'  and  being  the 
same  as  in  said  complaint  described,  and  tHereafter  and  thenceforth  defendant 
continuously  and  diligently  prosecuted  the  work  on  said  canal  until  the  same 
was  completed,  and  expended  thereon,  and  in  the  construction  thereof,  large 
and  vast  sums  of  money,  amounting  in  the  aggiegate,  to-wit,  ninety-thou- 
sand ($90,000)  dollars;  that  during  the  construction  of  said  canal  defendant 
diverted  and  used  the  aforesaid  amount  of  water  in  irrigating  and  fertilizing 
the  lands  in  said  notice  described,  and  for  stock  and  other  beneficial  purposes 
on  said  described  lands,  and  defendant  has  continued  so  to  use  said  amount 
of  water  from  and  after  the  completion  thereof." 

At  the  trial,  the  plaintiffs,  as  part  of  their  evidence  in  chief,  pro- 
duced patents  from  the  state  of  California  granting  to  the  plaintiffs 
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or  their  grantors  certain  of  the  lands  described  in  the  complaint. 
The  several  patents  are  dated  January  18,  1876.  February  17,  1876, 
September  11,  1876,  and  June  15,  1877.  And  the  plaintiffs  also 
gave  in  evidence  the  judgment  roll  in  an  action  brought  by  the  People 
of  the  State  of  California  \.  John  Center  a7id  others^  by  the  judgment  in 
which  action  it  was  decreed  that  the  plaintiffs  herein  have  certain  of 
the  lands  described  in  the  complaint  in  the  present  action,  and  that 
they  were  entitled  to  patent  for  the  same  as  provided  in  "An  act  to 
provide  for  determining  the  rights  of  parties  in  certain  swamp  and 
overflowed  lands  in  Fresno  and  Kern  counties,"  approved  March  20, 
1878.  The  decree  in  the  said  action  (People  v.  Center)  was  entered 
September  17,  1878. 

We  are  about  to  consider  whether  the  court  below  erred  in  rejecting, 
when  they  were  offered  by  plaintiffs,  all  or  any  of  the*  certificates  of 
purchase  issued  by  the  state  land-office  to  assignors  of  the  plaintiffs. 
The  court  below  held  that  there  was  no  stream.  As  we  have  seen, 
however,  the  court  erred  in  refusing  to  admit  certain  evidence  bear- 
ing on  that  issue.  In  deciding  the  question  as  to  the  admission  of 
the  certificates  we  must  assume  that  there  was  evidence  of  a  stream 
running  from  Kern  river  to  some  of  the  lands  described  in  the  com- 
plaint, and  to  a  tract  described  in  at  least  one  of  the  certificates.  It 
does  not  follow,  however,  that  all  the  certificates  would  in  any  event 
have  been  admissible.  It  is  to  be  borne  in  mind  that  if  .the  court  be- 
low had  found  a  water-course  to,  through,  or  past  any  one  or  more 
of  the  tracts  described  in  the  complaint,  only  such  of  the  certificates 
of  purchase  would  have  been  admissible  as  showed  the  purchase  of 
tracts  so  found  by  the  court  to  be  touched  or  traversed  by  the  water- 
course. If  at  the  trial  the  court  found,  on  sufficient  evidence,  that  no 
water-course  existed,  or  that  none  of  the  lands  described  in  the  com- 
plaint bordered  on  it,  and  had  committed  no  error  with  respect  to  the 
admission  of  evidence  relating  to  these  matters,  it  is  very  clear  that 
no  material  error  would  have  been  committed  by  rejecting  all  of  the 
certificates  of  purchase.  It  is  asserted  by  counsel  for  respondent  that, 
in  any  view  of  the  case,  no  evidence  was  given  tending  to  prove  that 
the  stream  ran  through  or  touched  the  lands  described  in  any  of  the 
certificates  of  purchase  offered,  except  one.  If  the  court  erred  in  re- 
jecting one  of  the  certificates,  the  consequence,  so  far  as  it  should  in- 
fluence the  action  of  this  court,  is  the  same  as  if  all  were  erroneously 
rejected.  But  in  case  there  shall  be  a  retrial  in  the  superior  court, 
it  is  perhaps  important,  and  it  is  certainly  proper,  to  limit  any  gen- 
eral statement  in  such  manner  as  that  it  may  be  made  applicable  to 
the  evidence  as  it  shall  be  presented  to  that  court  when  the  case  shall 
be  retried.  If  we  shall  say,  in  general  terms,  that  the  certificates  of 
purchase  ought  to  have  been  admitted,  this  must  be  understood  in  a 
limited  sense,  and  to  apply  only  to  the  certificates  with  reference  to 
the  lands  described,  when  there  is  evidence  that  they  are  lands  by  or 
through  which  the  water-course  passed.     All  the  sections  or  fractional 
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sections  mentioned  in  any  one  certificate  constitute  a  single  tract  of 
land.  .  If,  however,  lands  have  been  granted  by  patent,  and  the  patent 
was  issued  on  the  cancellation  of  more  than  one  certificate,  the  pat- 
ent can  operate  by  relation  (for  the  purpose  of  this  suit)  to  the  date  of 
those  certificates  only,  the  lands  described  in  which  border  on  the 
stream. 

The  defendant  having  given  evidence  to  prove  the  matters  so  as 
aforesaid  pleaded  in  its  answer,  the  plaintiffs,  as  evidence  in  reply, 
offered  certificates  of  purchase,  dated  September  30,  1872,  for  sections 
and  portions  of  sections  (being  part  of  the  lands  described  in  the 
complaint)  in  township  25  S.,  range  21  E.;  portions  of  sections  in 
township  26  S.,  range  21  E. ;  sections  and  portions  of  sections  in 
township  25  S.,  range  22  E.;  sections  and  portions  of  sections  in 
township  26  S.,  range  22  E., — each  of  said  certificates  being  signed 
and  issued  by  the  register  of  the  state  land-office,  and  the  same  appear- 
ing to  have  been  canceled  by  issuance  of  patent;  also  like  certificates 
for  portions  of  the  lands  described  in  the  complaint,  one  dated  Febru- 
ary 5,  1877,  and  three, March  2,  1874.  By  the  first  section  of  the  act 
of  March  27,  1872,  "to  put  in  effect  the  provisions  of  the  Civil  Code 
relative  to  water-rights,"  title  8  of  part  4  of  division  2  of  the  Civil 
Code  went  into  full  force  and  operation  on  the  first  day  of  May,  1872. 
St.  1871-72,  p.  622.  All  the  certificates  of  purchase  above  men- 
tioned were  therefore  issued  after  the  title  of  the  Civil  Code  became 
operative. 

It  is  manifest  that  if,  as  contended  by  counsel  for  appellants,  the 
state  is  a  "riparian  proprietor"  within  the  meaning  of  section  1422 
of  the  Civil  Code,  the  defendant  could  acquire  no  rights  to  water  by 
appropriation,  as  against  the  grantees  of  the  lands  from  the  state, 
even  as  against  those  who  became  such  after  the  appropriation  was 
made.  But,  in  that  case,  no  injury  was  done  to  the  appellants  by 
the  rejection  of  all  the  certificates  of  purchase,  since  the  appellants, 
as  part  of  the  evidence  in  chief,  had  given  in  evidence  their  patents 
issued  after  the  appropriation.  In  order,  however,  to  meet  inferences 
which  may  be  drawn  from  the  assumption  that  the  state  is  a  "ripa- 
rian proprietor,"  within  the  meaning  of  the  section,  it  is  proper  to 
consider  that  matter.  It  is  urged  by  counsel  that  the  title  of  the 
Civil  Code  only  relates  to  the  right  to  appropriate  waters  upon  pub- 
lic lands  of  the  United  States,  the  same  right  growing  out  of  priority 
of  appropriation,  recognized  by  the  courts  for  many  years  past,  and 
recognized  and  confirmed  by  the  acts  of  congress  of  lff66  and  1870; 
that  the  state,  in  the  exercise  of  its  police  power,  and  of  a  trust  as- 
sumed on  its  part,  has  only  regulated  the  conduct  of  its  subjects,  go- 
ing on  lands  of  the  United  States,  (under  an  implied  or  express 
license,)  with  reference  to  this  matter  of  appropriation.  It  is  ad- 
mitted the  state  may  give  the  right  to  appropriate  water  on  its  lands, 
but  it  is  contended  the  state  has  not  done  so,  and,  on  the  contrary, 
has  reserved  the  rights  of  all  riparian  proprietors,  of  whom  it  is  one. 
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The  grant  however  is  genera).  "The  right  to  the  use  of  flowing  water, 
etc.,  may  be  acquired  by  appropriation. "  Civil  Code,  1410.  No  class 
of  lands  is  mentioned  from  which  water  may  be  diverted,  yet,  as  to 
its  lands,  the  United  States  is  a  riparian  proprietor.  True,  the  United 
States  had  already  recognized  the  right  of  appropriation  on  its  lands ; 
but  if  the  acts  of  1866  and  1870  had  never  been  passed,  it  cannot  be 
doubted  that  section  1422  of  the  Civil  Code  would  have  been  held 
.  not  to  apply  to  public  lands  of  the  United  States.  This  would  have 
been  necessary  to  give  effect  to  the  title,  and  to  carry  out  the  ap- 
parent intention  of  the  legislature,  in  the  light  of  the  history  of  the 
country  to  which  reference  has  been  made.  Thus,  by  implication, 
the  United  States,  as  a  riparian  proprietor,  is  excluded  from  the  ben- 
efit of  the  section.  "The  rights  of  riparian  proprietors  are  not  af- 
fected by  the  provisions  of  this  title."     Civil  Code,  1422. 

The  citizens  of  the  state  have  never  been  prohibited  from  entering 
upon  the  public  lauds  of  the  state.  The  courts  have  always  recog- 
nized a  right  in  the  prior  possessor  of  lands  of  the  state  as  against 
those  subsequently  intruding  upon  such  possession.  The  same  prin- 
ciple would  protect  a  prior  appropriator  of  water  against  a  subse- 
quent appropriator  from  the  same  stream.  It  is  not  important  here 
to  inquire  whether,  as  against  a  subsequent  appropriation  of  water, 
a  prior  appropriator  of  land,  through  which  the  stream  may  run, 
would  have  the  better  right.  It  is  enough  to  say  that,  as  between 
two  persons,  both  mere  occupants  of  land  or  water  on  the  state  lands, 
the  courts  have  determined  controversies.  The  implied  permission 
by  the  general  government  to  private  persons  to  enter  upon  its  lands 
has  been  assumed  to  have  been  given  by  the  state  with  reference  to 
the  lands  of  the  state;  and  the  state,  for  the  maintenance  of  peace 
and  good  order,  has  protected  the  citizen  in  the  acquisition  and  en- 
joyment on  its  lands  of  certain  property  rights  obtained  through  pos- 
session,— perhaps  the  mode  by  which  all  property  was  originally 
acquired.  In  view  of  these  facts,  we  feel  justified  in  saying  that  it 
was  the  legislative  intent  to  exclude  as  well  the  state  as  the  United 
States  from  the  protection  which  is  extended  to  riparian  proprietors 
by  section  1422  of  the  Civil  Code. 

We  have  elsewhere  had  something  to  say  with  reference  to  the 
class  of  persons  whose  rights  are  protected  by  section  1422.  For  the 
present,  we  shall  assume  that  it  includes  those  who  may  become 
riparian  proprietors  at  any  time  before  an  appropriation  of  water  is 
actually  made  in  accordance  with  the  provisions  of  the  Civil  Code. 
Assuming  this,  the  certificates  of  purchase  above  mentioned  were 
admissible  in  evidence  if  the  other  certificates,  which  were  of  a  date 
anterior  to  the  enactments  of  the  Civil  Code,  were  admissible. 

To  the  introduction  of  each  of  the  certificates  of  purchase,  when 
offered,  counsel  for  defendant  objected  on  the  grounds  that  it  was 
"irrelevant,  immaterial,  and  not  proper  testimony  in  rebuttal."  It 
has  been  suggested  that  the  plaintiffs  were  precluded  from  showing 
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title  in  themselves  prior  to  1876,  by  reason  of  their  allegation  in  the 
complaint  ''that  the  lands  belonged  to  the  state  of  California  until 
the  year  1876  and  later."  If  they  were  estopped  by  that  allegation, 
they  would  have  been  equally  estopped  if  the  certificates  bad  been 
offered  as  part  of  their  evidence  in  chief.  But  we  think  they  were 
not  so  estopped.  The  lands  are  swamp  lands,  and  are  alleged  to 
have  been  granted  by  the  state.  If  the  averment  bad  not  been  in- 
serted that  the  lands  belonged  to  the  state  up  to  the  grants,  the' 
presumption  would  have  been  that  they  belonged  to  the  state  up  to 
the  date  of  the  patents,  or,  at  least,  up  to  the  initiation  of  the  pro- 
ceedings which  ended  in  patents.  Tet,  notwithstanding  the  presump- 
tion, the  plaintiffs  would  have  been  entitled  to  prove  that  they  owned 
them  at  a  date  previous  to  that  at  which  the  complaint  alleges  they 
became  the  owners.  The  averments  are,  in  effect,  that  the  lands  be- 
longed to  the  state  until  they  were  granted  to  plaintiffs.  The  dates 
of  the  grants,  as  pleaded,  are  immaterial,  if  they  were  in  fact  granted 
before  the  diversion  of  water.  As  to  the  averment  of  previous  own- 
ership by  the  state,  it  is  an  averment  of  a  fact  of  which  we  would 
take  judicial  notice,  and  may  be  disregarded.  If  the  complaint  had 
simply  stated  that  the  plaintiffs  had  become  the  owners  at  a  certain 
date,  by  virtue  of  grants,  would  it  be  an  objection  to  the  admission 
of  a  grant  of  an  earlier  date  that  the  state  then  owned  the  lands  ? 
Under  our  system  that  which  the  law  presumes  need  not  be  alleged, 
and,  if  alleged,  ought  not  to  determine  the  rights  of  parties,  unless 
the  presumption,  independent  of  the  allegation,  would  determine  them. 

The  certificates,  in  connection  with  the  patents,  would  have  been 
admissible  as  part  of  plaintiffs'  evidence  in  chief  under  the  averment 
of  ownership  in  fee.  In  connection  with  the  patents,  they  would 
have  proved  a  title  to  every  intent,  as  against  the  state  and  its  grant- 
ees, as  of  the  dates  of  the  certificates. 

In  Union  Mill  v.  Dangberg,  2  Sawy.  450,  Hillyeb,  J.,  said: 

"It  is  settled  that  the  entry  and  payment,  and  certificate  thereof,  convey 
the  equitable  title.  Thereafter  the  land  ceases  to  be  public,  and  the  govern- 
ment has  no  right  to  sell  it  again,  but  holds  the  legal  title  in  trust  for  the  pur- 
chaser. *  *  *  Aspossessorsandequitableownersthey  (the  holders  of  cer- 
tificates) are  entitled  to  enjoy  all  the  incidents  to  the  land  and  its  ownership,  as 
well  as  the  land  itself.  The  patent,  when  issued,  relates  back  to  the  original 
entry. — the  inception  of  the  title, — so  far  as  is  necessary  to  protect  the  pur- 
chaser's title  to  the  land."  Oibson  v.  Choteau,  13  Wall.  92;  Oilman  v.  Lock- 
wood,  4  Wall.  410;  Hughes  v.  U.  S.,  Id.  232;  People  v.  Shearer,  30  Cal.  648; 
Carroll  v.  Safford,  3  How.  441. 

The  certificates  offered  by  the  plaintiffs  herein  were  evidence  of  a 
right  of  entry  by  the  assignors  of  the  plaintiffs,  and  of  the  receipt  by 
the  state  of  part  of  the  purchase  money;  in  the  last  respect  differing 
from  certificates  issued  to  pre-emptioners  under  the  laws  of  the  Dnited 
States,  which  evidence  the  receipt  of  the  whole  of  the  purchase  money. 
The  right  to  the  possession  might  have  been  terminated  by  a  failure 
to  pay  the  balance  of  the  purchase  money;  but  the  patents  issued 


Digitized  by  VjOOQIC 


Cal.]  LUX  V.  HAGGIN.  777 

when  the  certificates  were  canceled  proved  payment  of  the  balance 
of  the  purchase  money,  and  related  to  the  dates  of  the  certificates. 
The  certificates  and  patents  would  have  proved  *that  plaintiffs  and 
their  assignors  had  been  entitled  to  the  possession  of  the  lands  in 
law  and  equity  from  those  dates.  They  certainly  would  have  shown 
them  to  have  been  tlie  owners,  so  far  as  the  fact  of  ownership  could 
have  been  made  the  basis  for  relief  in  an  action  like  the  present. 

There  can  be  no  doubt  but  the  equitable  owner  in  posseasion  of  a 
tract  of  land  bordering  a  stream  is  entitled  to  relief  in  a  court  of 
equity  against  the  wrongful  diversion  of  water  of  the  stream.  Even 
at  law,  as  between  parties  claiming  under  patents  from  the  general 
or  state  government  for  the  same  land,  the  junior  patent  will  prevail 
if  the  proceedings  to  secure  it  were  commenced  before  those  oulmi- 
natiug  in  the  senior  patent.  Here  the  plaintiffs  have  patents  which 
relate  back  to  the  certificates,  (the  contracts  of  the  plaintiffs  and 
their  assignors  having  been  fully  performed,)  so  as  to  protect  them 
in  their  title  to  the  lands,  with  all  their  incidents.  Assuming  that 
the  rights  of  these  parties  are  to  be  determined  by  the  decision  of  the 
question,  did  the  plaintiffs  acquire  a  right  to  their  lands  before  the 
defendant  appropriated  the  waters?  the  patents  of  the  plaintiffs  re- 
lated to  the  certificates  of  purchase  as  against  the  defendant's  appro- 
priation. 

Inasmuch  as  a  sale  of  lands  includes  a  sale  of  the  corporeal 
hereditament, — a  right  to  the  flow  of  the  water, — it  is  clearly  the  in- 
tention of  the  statutes  providing  for  sale  of  the  state  lands  that  the 
purchaser  shall  be  protected  from  a  deprivation  of  any  of  the  valua- 
ble iocidents  of  ownership  until  he  shall  lose  his  right  to  purchase  by 
failure  to  complete  his  contract, — to  reserve  and  withdraw  such  lands 
from  the  privilege  according  to  appropriators  to  divert  waters  from 
state  lands.  To  hold  otherwise,  and  so  to  construe  the  Code  as  that 
he  who  has  made  part  payment  for  land,  and  entered  into  posses- 
sion under  a  contract  with  the  state  guarantying  to  him  a  complete 
title  in  case  he  shall  pa}'  the  balance,  can  be  deprived  of  the  benefit 
of  that  which  is  a  valuable  incident  of  ownership,  (notwithstanding 
he  shall  subsequently  have  fulfilled  his  contract  according  to  its 
terms,)  would  operate  manifest  injustice.  We  are  not  now  speaking 
of  the  power  of  the  state.  Doubtless,  it  may  sell  its  lands  with  such 
limitations  as  it  may  deem  proper.  But  if  the  Code  provisions,  and 
the  statutes  providing  for  the  disposition  of  state  lands,  can  be  held 
to  mean  that  the  purchaser  shall  have  riparian  rights  as  against  sub* 
sequent  appropriators,  it  would  lead  to  iniquitious  results  to  construe 
the  provisions  in  such  manner  as  that  he  shall  not  secure  the  benefit 
of  those  rights  in  case  he  performs  his  contract;  in  other  words,  that 
his  patent  shall  not  relate  to  his  certificate  of  purchase. 

So  far  as  the  certificates  merely  tended  to  prove  title  in  the  lands 
at  and  prior  to  a  wrongful  diversion  of  water  by  defendant  they  were 
not  admissible  in  reply.     Proof  that  they  were  owners  at  the  time  of 
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the  diversion  complaiDed  of — ^that  is,  the  diversion  which  occurred 
after  they  became  owners  as  alleged-^was  part  of  their  original  case. 
The  plaintiffs  werefully  informed  by  the  answer  that  defendant  relied 
upon  a  right  to  appropriate  water  acquired  from  the  state  prior  to 
the  dates  of  the  patents.  But  that  was  an  affirmative  plea,  the  aver- 
ments of  which  it  was  for  the  defendant  to  establish.  If  when  the 
plaintiffs  rested  they  had  proved  title  by  patent,  the  existence  of  a 
water-course  running  through  the  lands,  and  diversion  by  defendant 
subsequent  to  the  patents,  they  had  proved  their  case,  not  merely 
prima  facie,  but  conclusively,  in  the  absence  of  proof  of  the  affirmative 
matter  set  foith  in  the  answer.  They  were  not  bound  to  disprove  in 
advance  the  appropriation  pleaded.  Having  made  out,  or  attempted 
to  make  out,  their  case  in  the  first  instance,  the  plaintiffs  would  not 
have  been  entitled,  in  contradiction  of  evidence  given  on  the  part  of  the 
defendant,  under  the  denials  of  the  answer  that  the  plaintiffs  were  not 
the  owners  at  the  time  of  the  alleged  diversion,  to  produce  further 
evidence  in  support  of  their  title.  But,  after  the  defendant  rested, 
the  plaintiffs  were  authorized  to  meet  the  evidence  in  support  of  the 
plea  that  the  water  was  appropriated  by  evidence  that  the  waters 
were  never  legally  appropriated,  by  the  defendant.  If  the  waters 
could  be  appropriated,  as  against  the  lands  described  in  the  complaint, 
only  whilie  they  remained  the  lands  of  the  state,  then  evidence  that, 
when  the  appropriation  was  made,  the  lands  were  not  the  lands  of  the 
state  was  admissible,  and  none  the  less  admissible  because  it  also 
proved  that  the  plaintiffs  or  their  assignors  were  then  the  owners. 
Such  evidence  was  not  evidence  in  reply  to  new  matter  proved  under 
the  denials  of  the  answer,  but  was  evidence  relating  to  an  issue  made 
by  the  plea  of  the  defendant,  an  issue  as  to  which  the  defendant  had. 
the  affirmative.  It  was  evidence  which,  by  every  interpretation  of 
the  rule,  the  plaintiffs  had  a  right  to  reserve  until  after  the  defendant 
had  closed. 

It  has  been  suggested  that  the  plaintiffs  gave  some  evidence  in 
chief  tending  to  prove  their  possession  prior  to  the  appropriation. 
We  are  not  aware  that  the  English  rule,  which  at  one  time  prohibited 
a  plaintiff,  in  case  he  gave  any  evidence  tending  to  negative  an  affirma- 
tive defense  in  the  first  instance,  from  giving  further  like  evidence  in 
reply,  was  ever  enforced  in  this  country  or  in  equity.  Moreover,  the 
mere  prior  occupation  of  lands  of  the  state  can  constitute  no  reason 
for  preventing  the  diversion  of  water  flowing  through  them  by  one 
expressly  authorized  by  the  state  to  divert  the  water  from  the  occu- 
pant. 

In  opposition  to  these  views,  and  as  adjudications  that  the  certif- 
icates of  purchase,  and  possession  under  them,  gave  the  plaintiffs  no 
riparian  rights,  and  that  the  certificates,  as  against  the  defendant, 
were  not  evidence  even  prima  facie  of  the  payment  of  any  portion  of 
the  purchase  money,  the  counsel  for  respondent  cite  Smith  v.  Logan, 
1  Pac.  Rep.  678;  Covington  v.  Becker,  6  Nev.  281;  Lake  v.  Tolles, 
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8  Nev.  285 ;  Brewer  v.  Hall,  36  Ark.  351 ;  Lansdale  v.  DanieU,  100 
U.  S.  118;  Megerle  v,  Ashe,  33  Cal.  84;  Smith  v.  Athem,  34  Cal. 
606;  Daniels  v.  Lansdale,  43  Cal.  41;  Osgood  v.  »'a<«r  Co.,  5(5  Cal. 
574. 

It  is  suggested  that  the  certificates  were  not  even  prima  facie  evi- 
dence of  the  receipt  of  ar  j  money  by  the  state  as  against  the  defend- 
ant, alleged  to  be  a  stranger  to  the  contract.  But  if,  by  reason  of  the 
fact  of  the.  payment  of  one-fifth  of  the  purchase  money  by  the  assign- 
ors of  plaintiffs,  the  issuance  of  the  certificates,  and  the  entry  there- 
under, the  assignors  of  plaintiffs  acquired  riparian  rights,  the  defend- 
ant is  not  a  grantee  of  the  legal  title  of  the  waters  from  the  state. 
Even  if  it  should  be  conceded  that,  in  a  suit  for  specific  performance 
by  a  vendee  against  the  grantee  of  his  vendor's  title,  the  vendor's  re- 
ceipt for  part  of  the  purchase  money  from  his  vendee  would  not  be 
evidence  against  the  grantee,  the  analogy  is  not  perfect.  Here  there 
is  no  specific  grant  to  the  defendant  to  divert  the  water.  It  claims 
to  have  acquired  the  right  to  take  it  by  taking  it.  The  laws  of  the 
state  are  to  be  read  together.  Statutes  provide  for  the  sale  of  the 
lands,  and  the  mode  by  which  the  title  can  be  acquired  by  individuals. 
They  are  to  pay  20  per  cent,  of  the  purchase  price,  and  then  a  certif- 
icate  issues.  On  the  payment  of  the  balance,  within  a  certain  time, 
the  purchaser  receives  a  patent.  As  against  the  state  the  certificate 
is  evidence  of  the  receipt  of  certain  moneys;  it  is  also  evidence  of 
the  right  of  possession.  The  state  has  done  no  act  indicating  a  pur- 
pose to  transfer  to  another  its  right  to  the  balance  of  the  purchase 
money,  or  its  duty,  upon  the  receipt  thereof,  to  convey  the  legal  title. 
If  a  certificate  is  obtained  without  the  previous  payment  of  the  20 
per  cent,  it  is  for  the  state  by  proper  proceeding  to  annul  the  certif- 
icate. While  the  contract  of  purchase  is  recognized  by  the  state  au- 
thorities as  alive,  the  water  of  a  stream  flowing  through  the  land  can- 
not be  diverted  by  a  mere  appropriator,  because  it  is  the  intent  of 
the  statutes  that  the  water  shall  not  be  so  appropriated.  The  rights 
of  appropriators  are  all  subject  and  subordinate  to  those  of  persons 
with  whom  the  oflScers  of  the  state  may  have  previously  dealt  as  pur- 
chasers of  lands,  and  recognized  as  such  by  delivery  of  certificates  of 
purchase.  All  lands  thus  contracted  for  are  reserved  from  the  effect 
and  operation  of  any  appropriation  of  water  until  failure  of  the  pur- 
chaser to  complete  his  payments,  the  completion  whereof  can  be  proved 
by  patent  issued  within  the  time  limited  by  law.  It  remains  with  the 
state  to  determine  whether  the  purchaser  of  the  land  has  complied 
with  his  contract,  and  whatever  is  recognized  as  sufficient  evidence  of 
such  compliance  by  the  state  is  sufficient  evidence  against  one  at- 
tempting to  appropriate  water  after  the  purchaser  of  the  land  has 
been  let  into  possession,  as  shown  by  a  certificate  of  purchase. 

In  this  view  the  cases  cited  have  little  bearing  on  the  question  we 
are  considering.  This  is  not  merely  a  case  of  two  persons  claiming 
to  derive  by  patent  from  the  same  source,  between  whom  the  prior 
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equity  prevails.  The  defendant  had  an  absolute  right  to  divert 
the  water  when  it  appropriated  the  flow,  or  it  had  no  right.  The 
plaintiffs  would  have  had  no  equity  after  paying  for  the  land  in  full 
(had  patents  been  refused)  on  which  they  could  follow  the  legal  title 
to  the  flow  of  the  waters  into  the  bands  of  the  defendant,  and  have  a 
trust  decreed.  They  would  have  no  right,  legal  or  equitable,  arising 
out  of  their  ownership  of  the  lands  to  divert  the  waters  oatside  of 
their  own  lands,  or  to  demand  from  another  a  conveyance  of  such 
right.  The  effect  of  holding  that  a  valid  diversion  of  water  from  the 
lands  could  be  made  after  part  payment  therefor,  and  certificate,  would 
be  to  deprive  them  of  the  moneys  paid,  or  of  the  benefit  of  the  water, 
which  may  have  been  a  principal  inducement  to  the  purchase* 

It  may  be  said  that  the  purchaser  knows  that  he  is  liable  to  have 
the  water  diverted  by  a  subsequent  appropriator  when  he  makes  his 
payment.  But  the  matter  of  notice  cannot  determine  the  right  or  be 
conclusive  of  the  proper  interpretation  of  the  statutes.  If  constru- 
ing the  statutes  one  way,  the  purchaser  has  notice  when  he  makes 
the  first  payment  that  the  water  may  subsequently  be  diverted,  it  is 
also  true,  construing  the  statutes  the  other  way,  the  appropriator  has 
notice  that  the  land  has  been  contracted  and  partly  paid  for.  In 
the  one  case,  however,  the  purchaser  has  already  parted  with  value; 
in  the  other,  the  appropriator  has  expended  nothing  prior  to  the  pur- 
chase and  part  payment  by  the  purchaser.  Assuming,  as  has  been 
assumed  thus  far,  that  the  statutes  do  not  authorize  the  diversion  of 
water  from  lands  which  shall  have  passed  into  the  absolute  owner- 
ship of  private  persons,  it  is  equally  clear  their  purpose  is  to  protect 
the  flow  of  water  to  lands  contracted  for  and  partly  paid  for  under 
the  laws  of  the  state. 

In  Smith  v.  Logan,  supra,  cited  by  respondent's  counsel,  it  seems 
to  have  been  held  that  one  in  possession  of  land,  under  an  unexecated 
contract  for  the  sale  thereof,  cannot  assert  the  rights  of  a  riparian 
proprietor  in  an  adjoining  stream.  In  that  case  it  appeared  that 
the  land  was  owned  in  fee  by  another  private  person,  who  had  con- 
tracted to  sell  it  to  a  defendant  in  the  suit.  The  supreme  court  of  Ne- 
vada said  :  '*The  contract  is  unexecuted,  and  the  conveyance  depends 
on  the  performance  by  Logan  of  the  obligations  imposed  upon  him. 
Since  he  has  not  acquired  the  fee,  it  is  obvious  that  the  doctrine  of 
riparian  proprietorship  cannot  be  invoked  in  his  behalf."  When  wa- 
ter is  diverted  from  land  an  injury  is  done  to  the  possession,  and  or- 
dinarily it  is  sufiScient  if  the  plaintiff  shows  he  has  the  possession  as 
against  a  mere  wrong-doer.  Gould,  Waters,  476.  But  inasmuch  as 
it  here  appears  that  the  fee  was  in  the  state  when  the  diversion  com- 
menced, the  mere  possession  of  state  lands  would  not  be  sufficient  to 
establish  a  right  to  the  water  in  plaintiffs,  as  against  one  authorized 
by  the  state  to  appropriate.  It  became  necessary,  therefore,  for  the 
plaintiffs  to  establish  that  they  had  acquired  the  right  to  the  pos- 
session from  the  state.  Did  the  contracts  of  their  assignors  with  the 
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state^  and  their  entry  and  possession,  show  this?  The  plaintiff  in 
such  cases  is  not  bound  to  prove  the  same  rule  as  be  alleges,  '*for 
the  disturbance  is  the  gist  of  the  action,  and  the  title  is  only  the  in- 
ducement." Gould,  Waters,  478,  and  oases  cited  in  note.  He  need 
not  prove  the  precise  title  to  tbe  land  was  alleged,  but  must  prove 
that  he  is  entitled  to  tbe  water.  If  he  has  acquired  the  right  to  the 
possession  of  the  land  from  tbe  state,  even  although  he  may  bold  it 
subject  to  tbe  right  of  the  state  to  deprive  him  of  the  possession  if  be 
shall  not  satisfy  a  deferred  payment,  it  would  seem  that  he  is  enti- 
tled to  the  enjoyment  of  the  flow  of  the  stream  as  an  incident  to  his 
possession.  One  subsequently  diverting  water  from  the  land  cannot 
defend  his  acts  by  proving  that  the  plaintiff  is  not  the  owner  in  fee, 
although  entitled  to  the  possession  as  against  the  legal  owner  and 
third  parties.  But  if  this  were  doubtful  when  tbe  legal  title  is  in 
another  private  person,  here,  as  we  have  seen,  it  is  the  evident  in- 
tent of  the  statutes  that  those  placed  in  possession  of  lands  under 
contracts  made  with  the  state  shall  not  be  deprived  of  flow  of  the 
water  by  mere  appropriators  while  the  right  to  the  possession  shall 
continue  in  the  purchaser  as  against  the  state. 

It  would  seem  to  have  been  held  in  McDonald  v.  Bear  River  Co.,  13 
Cal.  220,  that  a  contract  of  purchase  and  possession  under  it  consti- 
tute an  equitable  estate,  with  the  present  right,  to  the  enjoyment  of 
all  its  incidents.  There  tbe  whole  purchase  price  bad  been  paid. 
Of  tbe  other  Nevada  cases  cited  by  counsel  for  respondent,  Covington 
V.  Becker  holds  that,  upon  public  lands  of  the  United  States,  the 
prior  appropriator  of  water  has  the  better  right  as  against  a  subse- 
quent appropriator  of  the  same  stream.  In  Lake  v.  ToUes  the  plain- 
tiff was  a  riparian  proprietor,  holding  under  a  United  States  patent. 
The  defendant  had  a  bare  possession  of  unsurveyed  public  lands 
higher  up  on  the  stream.  It  was  decided  that  the  defendant  had  no  ri- 
parian rights,  and  could  not  dispute  the  plaintiff's  right  to  the  water. 
In  the  Arkansas  case  it  was  held  that  a  mere  certificate  of  the 
swamp-land  commissioners  of  that  state  that  the  applicant  ''has  this 
day  applied  to  purchase"  a  designated  tract  imported  in  itself  no  con- 
tract. Megerle  v.  Ashe  that,  as  against  a  prior  patent  from  the  state 
of  lands  as  school  lands,  (500,000-acre  grant,)  a  subsequent  patentee 
from  the  state  may  introduce  evidence  that  he  had  acquired  a  prior 
pre-emption  right;  but,  to  overcome  tbe  state  patent,  must  prove 
that  he  filed  his  declaration  after  the  plat  of  the  survey  bad  been  filed 
in  the  ofiice  of  the  United  States  register.  In  Smith  v.  Athem  the 
established  rule  is  repeated: 

"At  common  law,  and  under  our  mode  of  procedure,  in  case  of  conflicting 
patents  to  land  from  one  paramount  source,  the  court,  in  actions  of  ejectment, 
will  look  behind  the  patents,  and  ascertain  which  party  had  the  prior  equity; 
and  when  ascertained,  it  will  attach  itself  to  the  lesral  title,  which,  by  rela- 
tion, takes  effect  at  the  time  the  equity  accrued;  and  thus  a  junior  patent, 
founded  on  a  prior  equity,  will  prevail  over  an  elder  patenft  founded  on  a  junior 
equity." 
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Lamdale  v.  Dnniels  asserts  the  principles  laid  down  in  Smith  v. 
Atkern,  that  the  prior  equity  must  prevail,  and  applies  it  in  a  case 
where,  in  an  action  to  recover  the  possession  of  lands,  the  defendant 
filed  a  cross-complaint  alleging  pripr  equities.  Upon  the  facts  of  that 
case,  however,  it  was  held  that  the  plaintiff  had  both  the  prior  patent 
and  the  prior  equity.  Lansdale  v.  Daniels  merely  adjudges  that  the 
filing  of  a  pre-emption  declaration  before  the  surveyor  general  has 
filed  his  plat  of  survey  is  premature,  and  a  nullity.  Osgood  v.  Water 
Co.  presented  a  question  of  priority  between  an  appropriator  of  water 
on  lands  of  the  United  States  and  a  pre-emptioner.  It  was  there 
held  that,  by  reason  of  the  express  language  of  the  seventeenth  sec- 
tion of  the  act  of  congress  of  July  9,  1870,  amending  the  act  of  July 
26,  1866,  the  rights  of  the  pre-emption  claimant  as  against  an  appro- 
priator, date  only  from  his  patent  or  certificate  of  purchase. 

It  is  not  necessary  here  to  inquire  whether  the  section  of  the 
amendatory  act  of  1870,  referred  to  in  Osgood  v.  Water  Co.,  should 
be  read  distributively,  so  as  to  mean  that  all  patents  thereafter  issued, 
or  pre-emptions  thereafter  "allowed,"  (or  proved  up  and  paid  for,) 
should  be  subject  to  water-rights  previously  acquired  under,  or  recog- 
nized by,  the  act  of  1866.  The  right  of  appropriation,  which  is  the 
basis  of  defendant's  claim,  so  far  as  it  may  afJect  land  of  the  state  or 
its  grantees,  is  to  be  derived  from  some  law  of  the  state.  Osgood  v. 
Water  Co,  construes  statutes  of  the  United  States;  and  no  one  of  the 
decisions  cited  by  counsel  interprets  the  statutes  of  the  state  bearing 
upon  the  question  of.  water-rights,  or  determines  the  relative  rights  of 
those  deriving  title  to  lands  from  the  state  and  appropriators  of  water. 

It  is  contended  by  defendant,  however,  that  from  the  time  the  title 
of  the  Civil  Code  relating  to  water-rights  went  into  operation,  no 
grantee  of  state  lands  has  any  "riparian  rights;"  that  title  went  into 
operation  on  the  first  day  of  May,  1872.  St.  1871-72,  p.  622.  If 
this  be  so,  the  certificates  hereinbefore  mentioned  as  having  been  is- 
sued subsequently  to  that  date  were  properly  rejected. 

.  The  bill  of  exceptions  shows  that  plaintiffs  also  offered  in  evidence 
certificates  of  purchase  issued  prior  to  1872;  but  if  the  proposition  of 
defendant's  counsel  be  correct,  the  certificates  last  mentioned  were  not 
admissible  in  reply,  because  they  would  have  tended  to  make  out  an 
entirely  new  case.  The  plaintiffs  were  obliged  to  prove,  in  the  first 
instance,  that  they  were  entitled  to  the  relief  prayed  for;  that  they 
were  the  owners  or  entitled  to  the  exclusive  possession,  by  right  de- 
rived from  the  state,  of  the  lands  through  which  the  stream  flowed; 
and  that  defendant  had  diverted  water  from  their  lands.  If,  by  their 
evidence  in  chief,  they  entirely  failed  to  prove  that  they  were  entitled 
to  have  the  water  flow  to  their  lands — and  they  did  so  entirely  fail 
if  their  patents,  issued  after  the  provisions  of  the  Code  took  effect, 
gave  them  no  right  to  the  water, — they  could  assert  no  claim  to  prove 
facts  on  which  their  whole  case  depended,  after  the  defendant  had 
rested.     It  was  necessary  to  inquire,  therefore,  whether  the  provisions 
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of  the  Civil  Code  from  the  time  they  took  effect  (May  1,  1172)  oper- 
ated to  deprive  subsequent  grantees  of  state  lands,  intersected  or 
bordering  on  streams,  of  all  the  rights  known  as  "riparian  rights.*' 
Such  is  the  contention  of  defendant,  and  it  includes  the  proposition 
that  section  1422  of  the  Civil  Code  only  protects  riparian  rights  al- 
ready  acquired  when  the  title  of  the  Code  went  into  operation.  For 
convenience,  we  have  treated  the  question  presented  in  an  earlier 
place  in  this  opinion.  We  have  there  endeavored  to  show  that  sec- 
tion 1422  of  the  Civil  Code  saves  riparian  rights  to  those  receiving 
grants  of  state  lands  subsequent  to  the  enactment  of  that  section. 
Ante,  title  11.  Assuming  this,  the  court  below  erred  in  excluding 
the  certificates  of  purchase. 

For  errors  mentioned  in  foregoing  titles  (Nos.  16  and  17)  a  new 
trial  should  have  been  granted  by  the  court  below. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     McKee,  J.;  Bharpstein,  J.;  Thornton,  J. 

Boss,  J.,  {dissenting.)  I  dissent  for  the  reasons  given  in  my  dis* 
senting  opinion  filed  when  the  case  was  last  under  consideration.  4 
Pac.  Eep.  929. 

Morrison,  C.  J.,  (dissenting.)     I  dissent  for  the  same  reasons. 

Mtrio,  J.,  (dissenting.)  I  dissent  from  the  judgment,  and  from  the 
views  of  the  majority  of  my  associates,  as  to  riparian  rights,  for  two 
reasons : 

1.  I  do  not  think  that  the  adoption  of  the  common  law  of  England, 
by  the  act  of  the  legislature  of  this  state  of  April  13, 1850,  was  intended 
to  or  did  establish  a  rule  of  decision  as  to  the  right  of  appropriation 
of  water  for  irrigation.  The  land  of  the  birth  of  the  common  law  of 
England  had  no  occasion  to  consider  or  act  upon  the  necessity  for  ir- 
rigation, and  appropriation  was  not  within  the  scheme  of  its  laws. 
The  rights  of  riparian  owners  (whatever  they  were)  had  reference  to 
the  country  and  its  needs,  of  which  irrigation  was  not  an  essential 
part.  The  point  decided  in  St.  Helena  Water  Co.  v.  Forhes,  62  Cal. 
182,  had  reference  to  the  right  of  condemnation;  no  question  as  be- 
tween riparian  rights  and  the  right  of  appropriation  was  considered 
or  involved. 

2.  The  plaintiffs  in  this  case  are  not  in  position  to  claim  an  abso- 
lute right  to  the  flow  of  water  over  or  through  their  lands.  The 
"Arkansas  Act,"  so  called,  was  applied  to  this  state  by  the  act  of 
congress  of  September  28,  1850.  That  act,  in  substance,  is  as  fol- 
lows :  To  enable  the  state  of  California  to  construct  the  necessary 
levees  and  drains  to  reclaim  the  swamp  and  overflowed  lands  therein, 
the  whole  of  those  swamp  and  overflowed  lands  made  unfit  thereby 
for  cultivation  were  granted  to  the  state.     The  lands  were  to  be  listed ; 
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and,  on  the  issnance  of  a  patent,  the  fee-simple  to  said  lands  should 
vest  in  the  state,  subject  to  the  disposal  of  the  legislature :  provided, 
the  proceeds  of  said  lands  should  be  applied  exclusively,  so  far  as  nec- 
essary, to  the  purpose  of  reclaiming  said  lands  by  means  of  levees 
and  drains.  The  only  title  of  plaintiffs  to  the  lands  in  question  was 
acquired  under  the  ** Arkansas  Act,"  and  the  acts  of  the  legislature 
of  this  state  passed  in  pursuance  thereof.  Therefore  they  cannot 
deny  that  the  lands  were  either  swamp  lands  or  overflowed  lands, 
and  were  therefore  unfit  for  cultivation.  Neither  can  they  deny  the 
right  of  the  legislature  as  owner,  or  as  the  law-making  power,  to  adopt 
such  means  by  levees  or  by  drains  as  might  to  it  seem  necessary  or 
fitting  to  reclaim  the  lands.  The  lands  were  either  "swamp  lands," 
(spongy  land;  low  ground  filled  with  water;  soft,  wet  ground;  marshy 
ground  away  from  the  sea-shore.  Web.  Diet.,)  or  they  were  "over- 
flowed lands," — lands  covered  with  water.  The  lands  were  granted 
to  the  state  because  they  were  in  a  condition  of  nature,  unfit  for  cul- 
tivation, and  for  the  purpose  of  having  them  reclaimed.  The  state 
became  proprietor,  with  the  obligation  on  its  part  to  adopt  the  nec- 
essary means  to  that  end.  This  could  be  done  either  by  levees  or 
drains, — in  any  way  to  keep  off  or  draw  off  the  water.  After  the  grant 
of  congress,  and  before  the  title  of  plaintiffs  accrued,  while  the  state 
owned  the  lands,  the  state,  a$  proprietor,  initiated  a  system  of  appropri- 
ation of  water.  The  natural  result  of  that  system,  applied  to  the  waters 
of  Kern  river,  would  be  to  reduce  the  body  of  water  flowing  to  the  lands 
of  plaintiffs,  thus  measureably  accomplishing  the  object  of  the  grant. 
It  will  not  do  to  say  that  the  plaintiffs  acquired  a  right  to  the  lands 
before  the  appropriation  by  defendant,  and  that  by  such  acquisition 
the  state  lost  control  as  "proprietor,"  because,  by  the  terms  of  the 
grant,  the  lands  were  to  be  reclaimed.  The  plaintiffs  could  obtain 
no  right  or  title  to  the  lands  without  such  right  or  title  being  subject 
to  the  power  of  the  state  to  direct  the  method  of  reclamation.  The 
proposition  that  lands  which,  in  a  state  of  nature,  were  soft,  spongy, 
overflowed,  and,  in  consequence  thereof,  were  unfit  for  cultivation, 
and  were  granted  for  the  purpose  of  having  the  water  kept  off  or 
drawn  off,  have  attached  to  them  the  right  to  have  all  water  flow  to 
them  which  in  the  course  of  nature  would  flow,  is^  in  my  opinion, — 
with,  I  hope,  proper  respect  for  the  views  of  those  entertaining  con- 
trary opinions, — not  so  clearly  established  as  it  ought  to  be  in  order 
to  entitle  plaintiffs  to  recover. 

I  agree  with  my  associates  that  the  court  below  erred  in  its  ruling 
as  to  the  evidence  offered  by  plaintiffs  in  rebuttal,  but,  if  I  am  cor- 
rect in  the  views  above  expressed,  the  error  was  immaterial. 
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(69  Cal.  466) 

Fedeb  V.  Epstein  and  others.     (No.  9,108.) 
Piled  AprU  27, 1886. 

Pabtnership— Action  aoainst,  m  Fibm  Name. 

An  action  ** against  Samuel  Epstein  and  Wolf  Epstein,  partners  under  the 
firm  name  of  Epstein  Brotliers,  defendants."  is  not  an  action  against  the  as- 
sociates by  their  common  name,  but  is  a  suit  against  the  members  in  their 
individual  names,  notwithstanding  an  averment  m  the  complaint  that  the  de- 
fendants "have  been  and  now  are  partners  under  the  firm  name  aforesaid." 

Commissioners'  decision. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

J.  H.  Shankland  and  Flournoy^  Mhoon  d  Flournoy,  for  appellant. 

Belcher,  C.  C.  This  was  an  action  to  recover  the  value  of  certain 
goods,  wares,  and  merchandise  alleged  to  have  been  sold  and  deliv- 
ered to  the  defendants.  The  complaint  was  .entitled  "Moses  M. 
Feder,  plaintiff,  agafnst  Samuel  Epstein  and  Wolf  Epstein,  part- 
ners under  the  firm  name  of  Epstein  Brothers,  defendants.**  It  was 
alleged  that  the  defendants  ''have  been  and  now  are  partners  under 
the  firm  name  aforesaid,"  and  the  prayer  was  for  ''judgment  against 
said  defendants/'  etc.  The  summons  bad  the  same  title  as  the  com- 
plaint, and  then  followed:  "The  people  of  the  state  of  California 
send  greeting  to  Samuel  Epstein  and  Wolf  Epstein,  defendants;" 
and  it  concluded  with  a  notice  that,  if  the  defendants  failed  to  ap- 
pear and  answer  the  complaint,  the  ''plaintiff  will  take  judgment 
against  you,"  etc.  The  sheriff  returned  that  he  served  the  summons 
"on  Epstein  Brothers,  by  delivering  to  Samuel  Epstein,  one  of  said 
defendants,  personally,  in  the  county  of  Ventura,  a  copy  of  said  sum- 
mons," etc.  Samuel  Epstein  failed  to  appear  and  answer,  and  a 
judgment  of  default  was  entered  against  him. 

The  plaintiff  then  moved  the  court  to  amend  the  judgment  so  as 
to  make  it  a  judgment  against  the  firm  of  Epstein  Bros.,  and  to  be 
enforced  against  the.  joint  property  of  the  firm,  as  well  as  against 
Samuel  Epstein  and  his  separate  property.  The  court  denied  the 
motion,  and  the  plaintiff  has  appealed  from  the  order. 

We  see  no  error  in  the  ruling.  The  associates  were  not  sued  by 
their  common  name,  but  by  their  individual  names,  and  the  case 
was  therefore  not  within  the  provisions  of  section  388  of  the  Code  of 
Civil  Procedure.  Davidson  v.  Knox,  7  Pac.  Rep.  413.  The  judg- 
ment, as  entered,  was  authorized  by  section  414  of  the  Code;  and, 
if  not  deemed  sufficient,  proceedings  may  be  taken  to  have  the  other 
defendant  bound  by  it.     Sections  989-994,  Code  Civil  Proc. 

The  order  should  be  affirmed. 

We  concur:     Searls,  C,  Footb,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  affirmed. 

v.lOp.no.9— 50 
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SUPREME  COURT  OF  OREGON. 

Olds  v.  Gary  and  others. 

Filed  April  21,  1886. 

1.  Pleading  — Demurrer— Answering  Over- Defective  Complaint  Cured 

BY  Verdict. 

Where  the  complaint,  in  an  action  upon  an  undertaking  which  was  ^ven 
upon  the  obtaining  of  an  injunction,  and  was  conditioned  upon  the  injunc- 
tion being  wrongful,  or  without  sufficient  cause,  states  merely  that  the  in- 
junction had  been  issued  and  had  been  dissolved,  such  complaint  is  objec- 
tionable, upon  demurrer,  in  not  stating  that  the  injunction  was  wrongful,  or 
without  sufficient  cause;  but  it  is  good  after  verdict,  and  the  party  demurring 
waives  the  objection  to  it  by  answering  over. 

2.  Injunction — Counsel  Fees  for  Dissolving. 

While  reasonable  counsel  fees,  incurred  in  dissolving  a  provisional  writ  of 
injunction,  may  be  Allowed  as  damages,  yet  where  an  injunction  is  the  sole 
relief  sought  by  the  suit,  counsel  fees  for  defending  the  entire  action  cannot 
be  allowed  in  any  view  of  the  law  upon  the  subject. 

Appeal  from  Yamhill  county. 

T.  N.  Strong,  for  appellants,  W.  B.  Gary  and  others. 

W.  D.  Fenton,  for  respondent,  James  H.  Olds. 

Thayer,  J.  The  respondent  commenced  an  action  in  the  court  be- 
low against  the  appellants,  upon  an  undertaking  executed  by  them  in 
a  suit  T^hicb  had  theretofore  been  begun  in  the  said  circuit  court  by 
the  appellant  Gary  against  the  respondent,  to  enjoin  him  from  inter- 
fering with  a  certain  inclosure  in  which  a  crop  of  wheat  was  grow- 
ing ;  and  wherein  the  said  appellant,  in  order  to  obtain  a  provisional 
writ  of  injunction,  executed  the  undertaking  as  principal,  and  the  ap- 
pellant HoUaday  executed  it  as  surety.  The  undertaking  was  to  the 
effect  that  the  appellants  would  pay  all  costs  and  disbursements  that 
might  be  decreed  to  the  respondent,  and  such  damages,  not  exceed- 
ing the  sum  of  $500,  as  be  might  sustain  by  reason  of  the  injunction 
if  the  s^me  were  wrongful  or  without  sufficient  cause.  It  was  alleged 
in  the  complaint  in  the  action  in  which  the  judgment  appealed  from 
was  obtained  that  a  writ  of  injunction  duly  issued  in  said  suit;  and 
that,  upon  the  hearing  thereof,  it  was  dissolved  by  said  circuit  court, 
and  that  the  court  decreed  to  the  respondent  his  costs  and  disburse- 
ments therein  taxed  at  $93.80,  which  the  appellant  Gary  paid,  and 
that  the  decree  dissolving  the  injunction  had  become  final;  that  by 
reason  of  the  granting  of  the  injunction,  and  the  continuance  thereof 
to  its  dissolution,  the  respondent  was  compelled  to  employ  and  pay, 
as  attorney's  fees  to  procure  the  dissolution  of  if,  the  sum  of  $150; 
and  that  he  sustained  other  damages  set  out  in  the  complaint.  The 
appellants  filed  a  demurrer  to  the  complaint,  which  was  overruled,  and 
thereupon  answered  over.  The  issues  were  tried  by  jury;  and  upon 
the  trial  thereof  the  respondent's  counsel;  in  order  to  sustain  the  said 
allegation  of  the  complaint,  as  to  the  employment  and  payment  of 
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the  attorney's  fees,  gave  evidence  tending  to  prove  that  he  employed 
certain  attorneys  to  defend  the  suit,  and  paid  them  $100  cash,  and 
executed  his  note  for  $50.  The  evidence  was  objected  to  by  the  ap- 
pellants' counsel,  but  the  court  overruled  the  objection,  and  an  ex- 
ception was  taken  to  the  ruling.  The  jury  returned  a  verdict  for  the 
respondent,  supposed  to  include  said  $150,  and  upon  which  the  judg- 
ment appealed  from  was  entered. 

Two  questions  are  raised  by  the  appellant's  counsel  upon  the  ap- 
peal. The  first  is  that  the  complaint  was  defective  in  not  alleging 
that  the  injunction  w^s  wrongful,  or  without  sufficient  cause;  the 
second  one,  that  the  court  improperly  overruled  the  objection  to  the 
admission  of  the  evidence  regarding  the  employment  and  payment 
of  attorneys  in  the  suit. 

The  objection  to  the  complaint,  I  think,  was  well  taken.  The  fact 
that  the  injunction  was  wrongful,  or  without  sufficient  cause,  should 
have  been  alleged.  The  dissolution  of  it  by  the  court  was  evidence 
of  its  being  wrongful,  and  should  have  been  introduced  as  evidence, 
and  not  alleged  as  the  substantive  fact.  A  moment's  reflection  will 
convince  an  attorney  that  this  view  is  correct.  The  objection  was 
evidently  good  upon  demurrer,  though  I  do  not  think  that  the. com- 
plaint was  fatally  defective.  I  think  it  was  good  after  verdict,  and 
that  the  appellants  waived  the  objection  to  it  by  answering  over.  If 
they  had  stood  upon  their  demurrer,  however,  they  would  have  been 
able  to  insist  upon  the  point  in  this  court;  but,  under  the  circum- 
stances, I  think  the  error  was  cured.  The  defect  was  in  the  state- 
ment, and  not  in  the  cause  of  action,  and  could  therefore  be  waived 
by  going  to  trial  upon  the  merits.  This  I  believe  is  an  elementary 
principle. 

The  second  question  is  more  serious.  It  is  very  doubtful  whether, 
upon  principle,  attorney's  fees  can  be  recovered  in  any  action,  beyond 
the  amount  allowed  by  law,  unless  expressly  stipulated,  though  in  al- 
most all  the  adjudged  cases  they  are  allowed,  inactions  upon  injunc- 
tion bonds  or  undertakings,  as  a  part  of  the  damages,  if  it  is  ascer- 
tained that  the  injunction  was  wrongful.     High,  Inj.  says: 

"The  allowance  of  counsel  fees  as  damages  upon  dissolving  an  injunction 
is  based  upon  the  fact  that  defendant  has  been  compelled  to  employ  aid  in 
ridding  himself  of  an  unjust  restriction,  which  has  been  placeit  up«;n  him 
by  the  action  of  the  plaintiff."     2  Higli,  Inj.  §  1686. 

It  is  held  in  nearly  all  the  states  that  such  an  allowance  is  proper, 
as  a  part  of  the  damages  incurred  in  consequence  of  the  injunction. 
The  supreme  court  of  the  United  States,  however,  has  taken  a  differ- 
ent view  of  the  subject,  and  holds  that  it  is  not  supported  by  "the 
analogies  of  the  law  and  sound  public  policy."  Oelrichsv.  Spain,  15 
Wall.  211-231.  And  the  Ai'kansas  courts  hold  to  the  same  doctrine. 
Oliphint  V.  Mansfield,  36  Ark.  191 :  Patton  v.  Garrett,  37  Ark.  605. 

If  the  injunction  in  this  case  had  only  been  ancillary  to  the  princi- 
pal object  of  the  suit,  and  the  respondent  had  taken  steps  to  have  it 
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dissolved,  I  should  have  no  hesitancy  in  holding,  upon  the  weight  of 
authority,  that  reasonable  counsel  fees,  incurred  in  obtaining  a  dis- 
solution, could  be  recovered  as  a  part  of  the  damages;  but  here  the 
injunction  was  the  sole  relief  sought  by  the  suit,  and,  although  the 
employment  of  counsel  to  defend  it  was  to  get  rid  of  the  provisional 
writ,  it  was  also  to  defeat  the  suit  itself,  and  in  the  latter  case  no 
such  item  of  damages  could  be  allowed  upon  any  prhiciple,  as  the 
right  to  institute  and  prosecute  the  suit  was  entirely  independent  of 
the  provisional  remedy.  The  object  of  the  preliminary  injunction 
was  to  stay  the  threatened  acts  of  the  respondent  during  the  pend- 
ency of  the  suit;  and  any  expense  it  occasioned  him  as  the  direct 
result  of  the  restraint,  or  in  order  to  rid  himself  of  it,  might  be  a 
proper  subject  of  indemnity,  but  he  would  necessarily  have  to  defend 
the  suit  in  any  event,  and  ought  not  to  recover  damages  incurred  for 
counsel  fees  on  account  of  that,  any  more  than  if  no  provisional  in- 
junction had  been  granted.  In  Behrens  v.  McKenzie,  23  Iowa,  333, 
it  was  held  that  a  reasonable  compensation  for  legal  services  in  pro- 
curing a  release  of  the  injunction  might  be  recovered  as  damages  in 
an  action  on  the  bond;  but  that  it  would  pot  allow  attorney's  fees  for 
services  in  defending  the  entire  action,  but  alone  for  procuring  the 
dissolution  of  the  writ,  or  releasing  the  property  from  its  operation. 

There  is  evidence  in  this  case  showing  that  a  motion  was  made,  in 
the  suit,  to  dissolve  the  temporary  injunction,  but  was  denied;  and 
under  the  rule  laid  down  in  Andrews  v.  Glenville  Woolen  Co.^  60  N.  Y. 
283,  the  expenses  of  that  motion,  and  a  counsel  fee  on  the  trial,  might 
have  been  allowed  in  the  action.  That  would  have  been  more  just 
than  to  allow  all  the  charges  of  counsel  in  the  case.  Our  Code,  how- 
ever, does  not  fix  any  counsel  fee,  while  the  New  York  Code,  I  be- 
lieve, does.  The  main  difficulty  lies  in  the  inability  to  apportion 
the  expense  incurred  in  the  suit,  for  counsel  fees.  If  it  could  be  as- 
certained what  part  of  the  services  rendered  by  the  counsel  employed 
by  the  respondent,  for  which  he  paid  the  $150,  were  rendered  upon* 
ttje  dissolution  of  the  injunction,  and  what  part  were  rendered  in  de- 
fending the  suit,  an  equitable  adjustment  of  the  matter  could  be  very 
easily  arrived  at.  The  respondent,  if  allowed  anything  for  the  ex- 
pense of  counsel  in  the  suit,  should  only  have  been  allowed  the  extra 
or  increased  expense  which  the  suing  out  and  obtaining  the  writ  of  in- 
junction occasioned;  but  how  this  could  have  been  arrived  at  in  this 
case  without  an  arbitrary  apportionment  by  the  court  I  am  unable  to 
discover.  It  is  evident  that  the  respondent  incurrcil  some  extra  ex- 
pense on  account  of  attorney's  fees  in  consequence  cl  the  injunction, 
which  he  probably  should  have  been  indemnified  for,  but  that  he  should 
recover  the  entire  charge  of  his  attorneys  for  managing  his  defense  to 
the  suit  would  be  unreasonable  in  any  view  we  mighl  take  as  to  the 
law  upon  the  subject. 

The  respondent's  counsel  contended  that,  as  the  injunction  was  the 
sole  relief  sought  in  the  suit,  the  rule  was  different;  that  in  such  a 
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ease  the  entire  amount  paid  for  attorney's  fees  was  recoverable.  But 
I  do  not  think  this  view  correct.  It  is  not  reasonable  to  require  a 
party,  because  he  obtained  a  writ  of  injunction  staying  the  defendant 
in  the  suit  from  doing  the  threatened  acts  during  its  pendency,  to  pay 
the  defendant's  attorney's  fees  for  defending  the  suit.  The  defend- 
ant was  put  to  that  expense  in  consequence  of  the  suit,  and  not  on 
account  of  the  temporary  injunction.  Btistamente  v.  Stewart,  56  Cal. 
115,  is  conclusive  upon  that  point.  The  party  in  such  case  must 
show  that  he  was  put  to  extra  expense  for  attorney's  fees  on  account 
of  the  injunction,  in  order  to  recover.  In  Wallace  v.  York,  45  Iowa, 
81,  it  was  held  that  the  plaintiff  might  recover  for  the  services  of  coun- 
sel in  preparing  a  motion  to  dissolve  the  injunction,  and  affidavits  to 
sustain  it,  if  made  in  good  faith,  although  in  fact  the  motion  was  not 
passed  upon  by  the  court  until  final  hearing.  That  is  as  far,  I  think, 
as  courts  should  go  in  such  cases.  The  extra  expense  occasioned  by 
the  issuance  of  a  preliminary  writ  cannot,  in  the  nature  of  things, 
extend  to  any  other  matter,  and  the  respondent  in  this  case  should 
only  have  been  allowed  counsel  fees  for  preparing  and  making  the 
motion  to  dissolve  the  injunction,  the  amount  of  which,  I  should  judge, 
from  the  subject-matter  of  the  suit,  and  amount  of  entire  charges  for 
attorney's  fees,  could  not  have  exceeded  $50. 

A  new  trial  must  be  had,  unless  the  respondent  remit  $100  of  the 
amount  of  his  recovery,  with  the  amount  of  interest  allowed  by  the 
judgment  upon  that  sum  since  such  recovery.  The  costs  and  dis- 
bursements upon  appeal  must  be  taxed  to  the  respondent. 
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SUPREME  VOURT  OF  COLORADO. 

(9  Colo.  100) 

BOHM    V.  BOHM.  V 

Filed  March  26.  1886. 

1.  Statute  of  Limitations— When  Statute  Beoins  to  Run— Trusts. 

Where  persona  occupy  fiduciary  relations,  such  as  a  son,  who  is  business 
manager  for  his  mother,  it  cannot  be  said  that  the  statute  of  limitations  be- 
gins to  run  as  soon  as  the  son  fails  to  perform  a  parol  agreement,  the  mother 
having  perfect  confidence  in  him.^ 

2.  Same— When  Applicable— Trusts. 

Where  a  son  ijersuades  his  mother  to  convey  land  to  him,  promising  to 
reconvey  a  portion  thereof,  but  the  promise  is  never  reduced  to  writing, 
equity  will  not  allow  such  a  transaction  to  stand,  even  though  the  statute  of 
limitations  woula  otherwise  act  as  a  bar,  and  will  admit  parol  evidence  to 
establish  said  promise. 

Appeal  from  superior  court,  city  of  Denver. 

The  plaintiff  below,  Mary  Bohm,  filed  a  complaint  against  the  de- 
fendant, Magdalena  Bohm,  alleging  the  ownership  and  possession  of 
plaintiff  to  12  blocks  of  lots  in  Bohm's  subdivision  of  the  city  of  Den- 
ver; that  she  claimed  title  in  fee  thereto,  but  that  said  defendant 
claimed  an  estate  or  interest  therein  adverse  to  the  title  of  the  plain- 
tiff. The  complaint  denies  the  validity  of  defendant's  claim  upon 
said  premises;  prays  that  she  be  required  to  set  forth  the  nature  of 
her  claim;  that  plaintiff's  title  be  adjudged  valid,  and  that  defendant 
be  forever  enjoined  from  asserting  any  claim  of  title  to  the  said  prem- 
ises. The  answer  and  cross-complaint  of  Magdalena  Bohm  alleges 
ownership  in  fee  by  the  defendant  on  the  fourth  day  of  January, 
1878,  of  a  tract  of  land,  embracing  80  acres,  a  parcel  of  which  was 
and  is  the  premises  described  and  claimed  by  the  plaintiff ;  that  said 
tract  of  land  was  then  incumbered  by  two  deeds  of  trust  executed  to 
secure  the  aggregate  sum  of  $3,000  and  interest ;  that  defendant  was 
then,  as  now,  a  widow;  that  she  was  without  means  to  remove  the 
said  incumbrances,  and  was,  at  the  date  aforesaid,  induced  to  exe- 
cute to  her  son,  Charles  Bohm,  a  deed  of  the  entire  tract  of  land  in 
fee,  in  consideration  of  his  promises,  upon  which  she  relied  and  acted, 
that  he  would,  upon  execution  and  delivery  to  him  of  such  convey- 
ance, execute  and  deliver  to  said  defendant  a  written  declaration  of 
trust  to  the  effect  that  she  held  an  undivided  one-third  interest  in 
said  entire  tract  of  land,  free  and  clear  of  all  Hens  and  incumbrances, 
and  in  the  proceeds  thereof  in  case  of  sale.  One  of  the  foregoing 
allegations  is  in  the  words  following:  **And  the  said  Charles  Bohm 
then  and  there,  in  consideration  of  such  conveyance  to  him,  and  for 
the  purpose  of  obtaining  the  legal  title  to  said  tract  of  land  from  the 

'For  a  full  discussion  of  the  question  of  the  statute  of  limitations,  and  when  it  begins 
to  run,  and  herein  of  frauds,  trusts,  resultant,  constructive,  and  implied  trusts,  and  the 
like,  see  German  Savings  &  Ix)an  8oc.  y.  Uutchinson,  (Cal.)  8  Pac.  Kep.  027,  and  note, 
628-G41. 
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defendant  herein,  agreed  with  and  promised  the  defendant  that  he 
would,  upon  the  execution  and  delivery  to  him  of  said  conveyance, 
execute  and  reduce  to  writing  a  declaration  of  trust,"  etc.,  setting 
out  the  verbal  agreement;  that  in  consideration  of  the  two-tbirds  of 
said  tract  vei^ting  in  said  Charles  Bohm  absolutely,  by  said  deed,  he 
promised  that  he  would  assume,  pay,  and  remove  all  liens  from  the 
said  tract  of  land,  and  that,  upon  demand,  he  would  execute  and  de- 
liver to  the  defendant  said  one-third  interest  in  said  tract  of  land, 
free  and  clear  of  all  liens  and  incumbrances. 

Then  follows  an  averment  that  said  Charles  Bohm,  on  the  fifteenth 
day  of  December,  1883,  executed  to  the  plaintiff,  Mary  Bohm,  a  deed 
of  the  land  in  the  complaint  described,  and  of  blocks  1,  2,  3,  4,  and 
5,  in  Bohm's  subdivision  of  the  city  of  Denver,  which  is  the  only  con- 
veyance under  which  the  plaintiff  claims.  Following  this  is  an  aver- 
ment that,  at  the  time  of  this  conveyance,  plaintiff  was  the  wife  of 
the  said  Charles  Bohm;  that  the  conveyance  was  without  considera- 
tion ;  and  that  before,  and  at  the  time  of  said  conveyance,  the  plain- 
tiff knew  of  the  terms,  conditions,  and  promises  upon  which  the  con- 
veyance from  defendant  to  Charles  Bohm  was  made;  consequently 
the  plaintiff  took  the  conveyance  burdened  with  the  trust. 

Defendant  alleges  that  Charles  Bohm,  intending  to  cheat  and  de- 
fraud her  out  of  her  interest  in  said  land,  failed  and  refused  to  exe- 
cute the  declaration  of  trust,  although  defendant  frequently  demanded 
that  he  execute  the  same  within  three  years  of  the  filing  of  the  cross- 
complaint,  and  prior  to  the  conveyance  to  the  plaintiff;  also  that  de- 
fendant frequently,  since  said  conveyance  to  the  plaintiff,  demanded 
of  the  plaintiff  a  conveyance  to  her  of  an  undivided  one-third  of  said 
property,  or  a  declaration  of  trust  that  the  plaintiff  held  the  undivided 
one-third  interest  in  said  land  in  the  complaint  described  in  trust  for 
the  defendant,  which  she  always  refused  to  make.  The  death  of  the 
said  Charles  Bohm  is  averred;  that  since  the  land  was  conveyed 
to  the  deceased  deeds  of  trust  upon  the  land  have  been  executed;  that 
the  plaintiff  has  sold  a  large  part  of  said  entire  tract  of  land,  realizing 
therefrom  the  sum  of  $3,900,  no  part  of  which  sum  has  been  paid  to 
the  defendant,  although  defendant  has  demanded  the  one-third  part 
thereof  since  the  said  sale.  The  defendant  in  the  cro8s-bill«avers  that 
the  relations  between  her  and  the  said  Charles  Bohm,  now  deceased, 
and  between  her  and  the  plaintiff,  Mary  Bohm,  were  such  as  to  quiet 
all  suspicions  as  to  any  intention  on  the  part  of  either  the  plaintiff  or 
the  said  Charles  Bohm  to  defraud  her  of  any  of  her  rights  in  the  prem- 
ises ;  and  that  it  was  not  until  about  the  time  of  the  said  conveyance 
from  Charles  Bohm  to  plaintiff  (and  within  three  years  of  the  time  of 
the  filing  of  the  amended  cross-complaint)  that  either  the  said  Charles 
Bohm  or  the  plaintiff  refused  to  execute  the  declaration  of  trust,  or 
that  she  discovered  that  they,  or  either  of  them,  intended  not  to  exe- 
cute such  declaration,  but  to  defraud  her  of  her  rights  in  the  prem- 
ises.    Said  Magdalena  Bohm  avers  that  she  is  a  widow,  and  is  inex- 
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perienced  in  business  matters ;  she  alwayslooked  to  and  relied  upon  her 
said  son  to  aid  her  in  the  transaction  of  her  business,  as  one  in  whom 
she  had  a  right  to  and  could  repose  the  utmost  confidence.  The 
prayer  of  the  cross-bill  is  that  the  plaintiff  be  declared  to  hold  an  un- 
divided one-third  interest  in  the  parcels  of  land  in  the  complaint  de- 
scribed, free  and  clear  of  all  liens  and  claims,  in  trust  for  the  defend- 
ant; that  plaintiflf  be  ordered  to  convey  to  the  defendant,  by  a  good 
and  suflBcient  deed,  a  one-third  interest  in  the  entire  parcels  of  land 
in  the  complaint  described;  that,  if  there  be  any  incumbrances  on 
the  land,  as  between  the  parties  such  incumbrances  be  declared  a  lien 
on  the  two-thirds  interest  belonging  to  the  plaintiff ;  and  for  judgment 
for  tbe  sum  of  $2,300;  and  that  the  same  be  declared  a  lien  on  the 
undivided  two-thirds  interest  in  the  parcels  of  land  described  in  the 
complaint. 

Bartela  dt  Blood  and  Mr.  Brown,  for  appellant. 

John  L.  Jerome,  for  appellee. 

Beck,  C-  J.  The  questions  presented  by  the  demurrer  to  the  cross- 
complaint  are :  (1)  Do  the  averments  of  the  cross-complaint  bring 
the  defendant's  case  within  the  twelfth  section  of  the  statutes  of  lim- 
itations? (2)  Do  the  facts  and  circumstances  set  forth  in  the  cross- 
complaint  constitute  a  cause  of  action?  That  is,  do  they  take  the 
case  out  of  the  statute  of  frauds,  so  as  to  permit  parol  proof  of  the 
verbal  agreement,  alleged  to  have  been  entered  into  by  and  between 
Charles  Bohm  and  bis  mother,  Magdalena  Bohm,  at  the  time  of  the 
execution  of  the  deed  to  the  said  Charles  Bohm? 

The  first  ground  of  demurrer  is  that  the  case  presented  by  the 
cross-complaint  is  barred  by  the  statute  of  limitations.  The  twelfth 
section  of  this  statute  is  as  follows :  n 

"Bills  for  relief  on  the  ground  of  fraud  sliall  be  filed  within  three  years 
after  the  discovery,  by  the  aggi-ieved  party,  of  the  facts  constituting  such 
fraud,  and  not  afterwards."     Gen.  St.  §  2174. 

It  is  alleged  in  the  demurrer  that  it  appears  by  the  cross-complaint 
that  the  failure  to  execute  the  declaration  of  trust  occurred,  if  at  all, 
and  was  known  to  the  defendant,  more  than  three  years  prior  to  the 
filing  of  the  cross-complaint.  This  proposition  implies  that  the  fail- 
ure to  execute  the  declaration  of  trust  was  equivalent  to  notice 
from  the  time  of  the  execution  of  the  deed  of  a  fraudulent  intent  to 
deny  the  existence  of  the  trust.  When  we  consider  the  close  family 
relationship  of  the  parties, — that  of  mother  and  son, — and  the  im- 
plicit confidence  which  the  mother  says  she  reposed  in  the  good  faith 
of  her  son,  we  can  readily  understand  why  the  mere  failure  of  the  son 
to  put  the  verbal  contract  into  writing  might  not,  for  a  long  time, 
excite  the  suspicion  of  the  mother  that  he  intended  to  defraud  her  out 
of  her  property.  The  defendant  alleges  positively  that  she  did  not  dis- 
cover the  fraud  upon  which  she  seeks  relief  until  within  three  years  of 
the  filing  of  her  said  cross-complaint,  and  this  allegation,  in  our  judg- 
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ment,  stands  unimpeached.  Had  the  original  transaction  taken  place 
between  persons  not  occupying  fiduciary  relations  to  each  other,  the 
delay  in  seeking  relief  would  afford  strong  grounds  for  holding  that 
the  action  was  barred.  See  Pipe  v.  Smith,  5  Colo,  146.  But  such  is 
not  the  case  here  presented.  The  defendant  alleges  that  she  was  a 
widow,  inexperienced  in  business  matters,  and  that  she  always  looked 
to  and  relied  upon  her  son  as  one  in  whom  she  had  a  right  to  and 
could  repose  the  utmost  confidence  and  trust  to  aid  her  in  such  mat- 
ters; that  the  said  plaintiff,  Mary  Bobm,  was  the  wife  of  her  said  son; 
and  that  the  relations  existing  between  herself  and  the  said  parties 
were  such  as  to  quiet  all  suspicions  of  an  intent  on  the  part  of  either 
of  them  to  defraud  her  of  her  rights  in  the  said  premises.  If  these  al- 
legations be  true,  and  for  the  purpose  of  testing  the  sufficiency  of  the 
cross-complaint  the  demurrer  admits  them  to  be  true,  there  seems  to 
be  nothing  unreasonable  in  the  proposition  that  the  defendant  might 
reasonably  rest  in  fancied  security  for  five  or  six  years  after  making 
the  contract  described  in  the  statement  of  the  case  before  discovering 
the  fraudulent  scheme  which  she  charges,  to-wit,  that  her  son  de- 
signed to  cheat  her  out  of  her  property.  She  alleges  that  she  did  not 
discover  such  fraudulent  intent  until  within  three  years  of  the  filing 
of  the  amended  cross-complaint.  Under  the  peculiar  circumstances 
stated,  we  are  of  opinion  that  the  case  comes  within  the  provisions 
of  the  twelfth  section  of  the  statute  of  limitations,  and  is  therefore 
not  barred. 

The  next  question  is  whether  the  averments  of  the  cross-complaint 
are  sufficient  to  take  the  case  out  of  the  statute  of  frauds,  and  to  per- 
mit the  verbal  agreement  set  up  to  be  proved  by  parol  evidence. 
Section  6  of  our  statute  of  frauds  provides  that  "no  estate  or  inter- 
est in  lands,  other  than  leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands,  or  in  any  manner  re- 
lating thereto,  shall  hereafter  be  created,  granted,  assigned,  surren- 
dered, or  declared,  unless  by  act  or  operation  of  law,  or  by  deed  of 
conveyance  in  writing  subscribed  by  the  party  creating,  granting,  as- 
signing, surrendering,  or  declaring  the  same,  or  by  his  lawful  agent 
thereunto  authorized  by  writing."  It  is  generally  conceded  that  the 
statutes  of  frauds  of  the  several  states  have  not  essentially  changed 
the  rules  established  by  the  English  statute  of  29  Car.  II.,  c.  3,  and 
that  the  same  evidence  is  necessary  to  establish  a  trust  under  the 
former  as  under  the  latter.     1  Perry,  Trusts,  §§  78,  263. 

The  first  apparent  difficulty  presented  by  the  case  at  bar  is  that 
the  alleged  trust  is  not  in  writing,  as  required  by  the  statute.  The 
grantee,  it  is  said,  promised  to  put  the  verbal  agreement  in  writ- 
ing, and  had  he  complied  with  the  promise  the  statute  would  have 
been  satisfied,  and  the  rights  of  the  grantors  secured.  But  he  failed 
and  refused,  after  persuading  the  grantor  to  execute  to  him  a  con- 
veyance of  the  fee,  to  put  the  terms  and  conditions  of  the  verbal 
agreement  in  writing.     If,  then,  the  circumstances  set  forth  in  the 
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croBs-bill  are  not  sufficient  to  take  the  case  out  of  the  operation  of 
the  statute,  the  demurrer  was  properly  sustained.  The  general  rule 
is  that  "a  promise  by  a  grantee  to  hold  the  land  for  the  grantor,  or 
to  reconvey  it  to  him,  is,  in  effect,  a  declaration  of  trust,  and  directly 
within  the  mischief  which  the  statute  of  frauds  was  intended  to  pre- 
vent. It  cannot  be  taken  out  of  the  statute  by  calling  the  refusal  to 
fulfill  it  a  fraud.  Such  a  refusal  is  not  a  fraud,  unless  the  trust  ex- 
ists, and  this  is  the  very  thing  which  the  statute  provides  shall  not  be 
proved  by  parol."  2  Lead.  Gas.  E.q.  pt.  1,  p.  978;  Johnston  v.  La 
Matte,  6  Bich.  Eq.  347;  Brown,  St.  Frauds,  §  446.  Some  authori- 
ties $0  a  step  further,  and  hold  that  the  mere  circumstance  that  a 
confidence  has  been  violated  is  not  sufficient  to  exclude  the  operation 
of  the  statute,  the  object  of  the  legislature  in  requiring  a  writing  to 
be  signed  by  the  party  to  be  charged  being  to  establish  a  rule  which, 
though  operating  hardly  in  some  instances,  would,  in  the  long  run, 
conduce  to  certainty,  and  prevent  frauds.  2  Lead.  Gas.  Eq.  1013. 
But  cases  occur  which  are  recognized  as  exceptions  to  the  general 
rule,  and  which  are  regarded  as  not  coming  within  the  operation  of 
the  statute.  The  elements  usually  distinguishing  such  cases  from 
other  cases  are  fraud,  accident,  and  mistake.  In  the  absence  of  these 
elements,  the  grantor  in  an  absolute  conveyance  is  prohibited  by  the 
statute  of  frauds  from  setting  up  and  proving  a  parol  agreement  that 
the  grantee  was  to  hold  the  land  in  trust  for  his  benefit. 

In  order  to  exclude  the  operation  of  the  statute  on  the  ground  of 
fraud,  where  an  oral  agreement  is  alleged  as  a  foundation  of  the  trust, 
the  authorities  hold  that  it  must  appear  that  the  promise  was  used 
as  a  means  of  imposition  or  deceit,  and  if  the  case,  taken  as  a  whole, 
is  one  of  fraud,  the  promise  may  be  received  in  evidence  as  one  of 
the  steps  by  which  the  fraud  was  accomplished.  2  Lead.  Gas.  Eq. 
1013-1015;  RasdaWs  Adm'rg  v.  RasdaU,  9  Wis.  384.  A  verbal 
promise,  not  based  upon  written  evidence,  to  hold  land  in  trust  for 
the  benefit  of  the  grantor,  is  within  the  letter  of  the  statute,  and  can- 
not be  enforced.  Courts  of  equity  do  not  enforce  mere  verbal  prom- 
ises concerning  land.  It  is  accordingly  held  that  a  verbal  promise  to 
hold  the  title  to  land  for  a  certain  specified  purpose,  as  to  convey  it 
to  a  designated  individual,  or  to  reconvey  it  to  the  grantor,  is  not  en- 
forcible,  unless  the  transaction  by  means  of  which  the  ownership  is 
obtained  is  fraudulent,  in  which  equity  will  regard  the  person  hold- 
ing the  property  as  charged  with  a  constructive  trust,  and  will  com- 
pel him  to  fulfill  it  by  conveying  according  to  his  engagement,  2  Pom. 
Eq.  Jur.  §§  1055,  1056.  The  settled  doctrine  is  that  the  statute  of 
frauds  does  not  apply  to  such  a  case,  since  the  trust  arises  out  of  the 
fraud,  and  is  consequently  excepted  from  the  operation  of  the  statute. 
Id.  note  1,  and  cases  cited. 

The  same  rule  applies  where  a  person  occupying  a  fiduciary  rela- 
tion to  the  owner  of  real  estate  takes  advantage  of  the  confidence  re- 
posed in  him  by  virtue  of  such  relation  to  acquire  an  absolute  con- 
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A  refusal,  under  such  circumstances,  to  reduce  the  verbal  agreemen 
to  writing,  or  to  reconvey  the  land  to  the  real  owner,  is  such  an  abu8< 
of  confidence  as  to  vest  a  court  of  equity  with  jurisdiction  to  inquin 
thoroughly  into  the  entire  transaction,  and  to  set  aside  the  convey 
ance,  or  administer  other  proper  relief. 

In  2  Pom.  Eq.  Jur.  479,  the  doctrine  is  thus  stated : 

"Wherever  two  persons  stand  in  such  a  relation  tliat,  while  it  continues 
confidence  is  necessarily  reposed  by  one.  and  tlie  inttuonce  which  naturally 
grows  out  of  that  confidence  is  possessed  by  tlie  other,  and  this  confidence  \\ 
abused,  or  the  infiuence  is  exerted  to  obtain  an  advantage  at  the  expense  o: 
the  confiding  party,  the  person  so  availing  himself  ot  his  position  will  not  b< 
permitted  to  retain  the  advantage,  although  the  transaction  could  not  havt 
been  impeached  if  no  such  confidential  relation  had  existed." 

No  illustration  of  the  above  rule  can  be  stronger  than  where  an  im 
position  has  been  practised  upon  one  party  by  the  other,  through  con 
tidence  generated  by  the  close  ties  of  kindred;  as  that  of  parent  anc 
child.  This  is  a  relation  in  which  the  most  implicit  confidence  ii 
usually  reposed  in  the  good  faitli  of  each  other,  and  by  reason  of  this 
intimate  relation  and  confidence  the  precautions  which  would  usually 
be  observed  in  other  cases  are  often  omitted,  giving  opportunities  foi 
the  i^ractice  of  imposition  which  would  not  be  otherwise  obtained 
When  children  are  of  tender  years,  or  inexperienced  in  matters  oj 
business,  they  may  be  thus  imposed  upon  by  their  parents.  Again, 
when  the  parents  become  aged,  or  in  dependent  circumstances,  ihi 
situation  of  the  parties  becomes  reversed,  and  the  like  impositior 
may  be  practiced,  and  advantage  taken  of  them  by  their  children. 

Applying  the  principles  and  rules  above  announced  to  the  case  be- 
fore us,  as  the  same  is  stated  in  the  cross-complaint  of  the  defend- 
ant, Magdalena  Bohm,  it  would  constitute  the  late  Charles  Bohm  a 
trustee  ex  maleficio  of  the  tract  of  land  conveyed  to  him  by  his  mother; 
for  if  the  facts  stated  be  true,  he  took  advantage  of  his  mother's  con- 
fidence to  obtain  the  title  from  her  without  consideration,  by  prom- 
ises to  remove  the  incumbrances,  and  then  to  reconvey  to  her  an  un- 
divided third  of  the  promises,     A  title  obtained  under  such  circum- 
stances, and  by  the  violation  of  confidence  inspired  by  a  fiduciary  re- 
lation of  the  character  here  alleged,  ought  not,  according  to  the  ruleg 
of  equity  and  good  conscience,  to  stand;  but  the  party  obtaining  such 
an  inequitable  advantage,  or  the  party  taking  and  holding  under  such 
party,  with  knowledge  or  without  consideration,  should  be  decreed  tc 
liold  it  in  trust,  according  to  the  verbal  agreement  under  which  it  wae 
obtained.     Upon  this  theory,  the  plaintiff,  Mary  Bohm,  occupied  the 
sSitn^  position  previously  occupied  by  her  husband  as  to  the  land  con- 
y0yed  to  her,  if,  as  alleged,  she  took  such  conveyance  with  knowledge  oi 
fh  e  ci^^^^^^^^^^^  under  which  the  title  was  obtained  from  the  defend- 
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ant.  The  case  is  one  of  peculiar  hardship,  as  presented  to  ns.  Not  only 
was  a  conveyance  of  land  obtained  by  a  son  from  his  mother  without 
consideration,  upon  the  strength  of  fair  promises  made  by  him,  and 
upon  which  the  mother  relied,  but  the  cross-complaint  sets  up  that 
this  land  embraced  all  the  means  which  the  mother  possessed.  This 
fact  alone,  in  view  of  the  existing  relations,  if  clearly  proven,  would 
render  the  conveyance  on  its  face  unconscionable,  and  would  justify 
the  interference  of  a  court  of  equity  to  compel  the  party  obtaining]; 
such  advantage  to  do  justice.  Story,  Eq.  Jur.  §  309a,  and  note  1; 
2  Pom.  Eq.  Jur.  §§  956-962;  Higliberger  y.  Stiffler,  21  Md.  838; 
Comstock  V.  Comstock,  57 'Barb.  453. 

The  verbal  agreement,  as  stated  by  the  mother,  appears  to  have 
been  fair  and  reasonable ;  and  had  the  son  shown  his  good  faith  by 
reducing  it  to  writing,  as  he  promised  to  do,  the  mother  may  have 
been  afforded  a  livelihood  out  of  the  unincumbered  one-tbird  portion 
of  the  premises,  or  out  of  the  money  arising  from  sales  of  her  inter- 
est. The  refusal,  however,  of  the  son,  and  of  the  plaintiff,  to  either 
put  the  contract  in  writing,  reconvey  to  the  defendant,  or  account  for 
the  proceeds  of  sales,  would  appear  to  place  the  defendant  in  a  much 
worse  financial  condition  than  that  from  which  the  son  proposed  to 
rescue  her.  We  deem  this  a  case  in  which  it  becomes  the  duty  of  the 
court  to  inquire  into  the  facts,  investigate  the  whole  transaction,  and 
if  it  appear  that,  by  imposing  upon  the  confidence  so  confided  in 
him,  the  son  succeeded  in  obtaining  the  title  to  his  mother's  property 
without  consideration  paid  therefor,  a  decree  for  proper  relief  should 
be  entered,  if  the  same  can  be  done  consistently  with  the  rules  and 
principles  of  law  and  equity. 

The  foregoing  views  are  based  upon  the  allegations  of  the  cross- 
complaint,  and  the  law  arising  thereon.  We  are  aware  that  it  is 
easier  to  state  a  cause  of  action  than  to  prove  the  same.  In  cases  of 
this  character,  where  the  cause  of  action  would  be  barred  by  the  stat- 
ute of  frauds  but  for  the  equitable  considerations  arising  out  of  the 
circumstances  alleged,  which  permits  a  resort  to  parol  evidence  to 
establish  the  real  contract,  or  the  means  by  which  the  conveyance 
was  pbtained,  the  rule  is  that  the  evidence  must  be  strong  and  un- 
equivocal, and  must  clearly  establish  the  trust  alleged.  Whitsett  v. 
Kershow,  4  Colo.  423;  Troll  v.  Carter,  15  W.  Va.  567;  NeUon  v.  Wor- 
rail,  20  Iowa,  469.  In  the  present  case,  if  the  defendant's  allegations 
are  not  sustained,  but  it  should  appear  that  the  transaction  was  just 
and  fair,  and  that  no  undue  or  fraudulent  advantage  was  taken  of 
the  defendant,  as  alleged,  the  case  presented  by  the  cross-complaint 
must  fail.  But  if  the  facts  alleged  in  the  cross-complaint  are  sus- 
tained by  sufficient  evidence,  then  the  conveyance  made  by  the  de- 
fendant must  either  be  set  aside,  or  the  plaintiff  decreed  to  hold  the 
property  as  trustee  for  the  said  Magdalena  Bohm.  In  the  latter  case, 
also,  the  requisite  relief  must  be  decreed  as  to  the  money  realized  by 
the  plaintiff  from  sales  of  portions  of  said  land,  if  any  such  were 
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made,  since  they  pertain  to  and  constitate  part  of  the  same  transac- 
tion. 
Judgment  reversed,  and  cause  remanded  for  further  proceedings. 


(9  Colo.  U9) 

Denver  &  N.  0.  E.  Co.  t?.,LAMBORN  and  others. 
Filed  April  6,  1886. 

1.  RAiiiROADS— Proceedings  to  Take  Land. 

Proceedings  to  condemn  for  right  of  way  are  original,  and  a  de|>08it  as  se- 
curity in  a  different  proceeding  cannot  be  held  subject  to  any  contingency  in 
such  a  matter. 
3.  Same— Courts— Jurisdiction  op  Supreme  Court. 

The  supreme  court  of  Colorado  is  not  authorized  to  take  original  jurisdic- 
tion of  condemnation  proceedings. 

Error  to  district  court;  Pueblo  county.    Motion  to  amend  judgment. 
Wells,  Smith  <h  Macon,  for  plaintiff  in  error. 
John  M.  Waldron,  for  defendants  in  error. 

Per  Curiam.  In  this  case  there  were  three  orders  of  the  court  or 
judge  to  which  objection  was  taken  by  plaintiff  in  error :  First,  the 
order  overruling  petitioner's  exceptions  to  the  findings  and  report 
of  the  commissioners;  second,  the  order  denying  the  so-called  sup- 
plemental petition;  and,  third,  the  order  commanding  petitioner  to 
piay  the  amount  of  the  damages  awarded,  or  vacate  the  premises  by 
a  given  time. 

Upon  a  motion  to  dismiss  upon  the  ground  that  there  was  no  final 
judgment,  this  court  held  the  first  of  the  foregoing  orders  to  consti- 
tute, under  our  peculiar  statute  on  the  subject  of  eminent  domain, 
such  a  final  adjudication  as  authorized  an  appeal  or  writ  of  error. 
This  final  order  of  the  court  below  was  ultimately  affirmed,  (8  Pac. 
Rep.  582,)  but  the  judgment  here  entered  does  not,  in  words,  either 
reverse  or  aifirm  the  remaining  two  orders  above  mentioned. 

Counsel  now  urge  that  the  opinion  filed  requires  a  reversal  of  the 
second  and  third  orders  also,  and  they  insist  that  the  judgment  rec- 
ord in  this  court  be  amended  accordingly. 

With  reference  to  the  order  denying  defendant's  supplemental  pe- 
tition, we  have  this  to  say :  The  record  before  us  shows  that  one  of 
the  principal  grounds  relied  on, by  the  district  judge  in  making  his 
ruling  was  the  fact  that  the  paper  was  filed  without  ** leave  of  court 
first  had  and  obtained."  Upon  this  question  nothing  was  said  in  the 
opinion*  We  did  not  consider  the  authority  of  the  judge  to  deny  the 
petition  because  it  was  filed  without  leave,  or  determine  the  propriety 
of  his  action  in  so  doing.  Until  we  had  discussed  this  question  of 
practice,  and  decided  that  the  judge  had  no  power  to  deny  such  an  ap- 
plication upon  the  ground  mentioned,  we  would  certainly  not  be  pre- 
pared to  reverse  this  order,  even  were  it  proper  to  consider,  on  error, 
proceedings  subsequent  to  the  final  judgment  complained  of. 
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But  counsel  insist  most  strenuously  that,  under  the  opinion,  the 
remaining  order  should  be  reversed.  We  cannot  concede  to  their  de- 
mand for  the  following  reasons :  First,  the  order  mentioned,  as  al- 
ready stated,  commanded  petitioner  to  pay  the  amount  of  the  award 
or  to  vacate  the  premises;  second,  the  opinion  does  not  discuss  or 
pass  upon  the  authority  of  the  court,  in  view  of  the  statute,  to  make 
such  an  order,  though  subsequent  to  final  judgment,  nor  does  it  con- 
tain anything  contrary  to  the  spirit  of  the  order.  While  the  right  to 
abandon  is  upheld,  petitioner  is  by  no  means  permitted  to  retain 
possession  of  the  premises  without  payment  of  the  award.  The  whole 
tenor  of  the  opinion  is  to  the  effect  that  when  an  award  is  sustained 
upon  exceptions  thereto,  petitioner  must  pay  the  amount  thereof,  or 
abandon  the  premises. 

Counsel  further  urge  us  to  provide  by  order  that  the  sum  deposited 
at  the  inception  of  the  proceedings  before  us,  or  a  part  thereof,  be 
used  by  the  petitioner  as  the  statutory  deposit  or  security  for  posses- 
sion pending  further  proceedings  for  the  right  of  way.  They  also  ask 
that  an  additional  provision  be  incorporated  into  the  judgment  of  this 
court  which  shall  permit  petitioner  to  retain  possession  of  the  right 
of  way  pending  condemnation  proceedings  therefor.  They  insist  upon 
two  impossibilities.  In  the  first  place,  the  proceedings  to  condemn 
the  right  of  way,  whether  it  be  permitted  by  the  district  judge  as  an 
adjunct  to  the  present  action,  or  whether  instituted  without  any  ref- 
erence thereto,  is  in  its  essential  character  an  original  proceeding. 
A  new  deposit  of  an  amount  to  be  fixed  by  the  court  or  judge  as  a 
condition  precedent  to  the  retention  of  possession  is  necessary.  The 
$3,000  lodged  with  the  clerk  at  the  inception  of  these  proceedings 
must  be  held  until  the  damages  by  reason  thereof  have  been  deter- 
mined and  liquidated.  To  say  otherwise  would  be  to  abandon  one  of 
the  leading  propositions  with  reference  to  preliminary  occupancy  an- 
nounced in  the  former  opinion, — a  proposition  concerning  the  cor- 
rectness of  which  we  entertain  no  doubt.  The  second  fatal  objection 
to  counsel's  demand  last  above  stated  is  that  this  court  is  not  au- 
thorized by  the  statute  to  take  original  jurisdiction  of  condemnation 
proceedings,  and  therefore  any  order  by  us  permitting  petitioner  to 
retain  possession  pending  an  original  proceeding  hereafter  instituted 
for  the  right  of  way  would  be  clearly  unwarranted.  It  is  true,  as 
asserted  in  the  oral  argument,  that  in  so  far  as  the  opinion  filed  deals 
with  the  subject  of  abandonment  it  relates  to  a  question  that  technic- 
ally arose  subsequent  to  the  order  designated  as  a  "final  judgment." 
But  had  we  declined  to  consider  this  subject,  irreparable  injuty  might 
have  resulted  to  petitioner,  and  the  main  question,  jealously  contested 
in  argument,  and  urged  for  adjudicatidn,  would  have  been  left  unde- 
cided. In  view  of  the  peculiar  attitudes  of  the  parties  before  us,  the 
diverse  ideas  concerning  their  respective  rights  u'kider  the  statute,  the 
unsettled  condition  of  the  practice,  and,  especially,  the  future  action 
of  petitioner  in  the  premises,  we  were  persuaded  to  depart  from  the 
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usual  custom  of  this  court  in  other  kinds  of  cases,  and  determine 
this  question. 

The  motion  is  denied. 

Elbbbt,  J.,  took  no  part  in  deciding  this  motion. 


(•XJolo.  122) 

Glaib  and  others  r.  People. 
Filed  April  9, 1886. 

1.  Criminal  Law— Tbtait— Reasonable  Doubt— Circumstances  Relied  on. 
Where  the  charge  to  the  jury  states,  among  other  things.  **that  the  rule  re- 
quiring the  jury  to  be  satisfied  of  the  defendant's  guilt  beyond  a  reasonable 
doubt,  in  order  to  warrant  a  conviction,  does  not  require  that  the  jury  should 
be  satisfied  beyond  a  reasonable  doubt  of  each  link  in  the  chain  of  circum- 
stances relied  on  to  establish  the  defendant's  guilt,  **  the  language  used  is  in- 
accurate, and  the  metaphor  calculated  to  mislead  the  jury;  for  while  the 
court  doubtlessly  intended  to  announce  the  proposition  that  it  was  not  neces- 
sary for  the  state  to  have  proven  beyond  a  reasonable  doubt  every  circum- 
stance offered  in  evidence,  and  tending  to  establish  the  ultimate  facts  on  which 
a  conviction  depended,  yet  there  was  great  danger  of  the  jury  applying  the 
figure  to  the  ultimate  and  essential  facts  necessary  to  conviction.  It  is  no 
answer  that  other  parts  of  the  same  instruction  stated  correctly  the  law  on  the 
subject  of  reasonable  doubt.    The  judgment  must  be  reversed.^ 

3.  Constitutional  Law — Title  of  Act. 

Where  the  title  of  an  act  clearly  expresses  one  general  subject,  the  addition 
of  subdivisions  thereof  does  not  necessarily  vitiate  the  whole  title. 

Error  to  district  court,  Clear  Creek  county. 

Tilford  d  Gilmore  and  R.  S.  Morrison,  for  plaintiffs  in  error. 

T.  H.  Thomas,  Atty.  Gen.,  for  the  People. 

Helm,  J.  Plaintiffs  in  error,  being  lessees  of  a  mi)\e,  were  tried 
and  convicted  of  removing  and  concealing  ore  therefrom  with  intent 
to  defraud  the  owner  thereof .  The  prosecution  took  place  under  sec- 
tion 2513  of  the  General  Statutes.  The  evidence  upon  which  the  con- 
viction rests  is  not  contained  in  the  abstract  before  us,  but  counsel 
agree  that  it  was  "wholly  circumstantial."  Two  assifrnments  of  er- 
ror are  pressed  for  consideration. 

One  of  the  instructions  given  on  behalf  of  the  state  contained,  inter 
alia,  the  following : 

"*  *  *  That  the  rule  requiring  the  jury  to  be  satisfied  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt  in  order  to  warrant  a  conviction,  does 
not  require  that  the  jury  should  be  satisfied  beyond  a  reasonable  doubt  of  each 
link  in  the  chain  of  circumstances  relied  upon  to  establish  the  defendant's 
guilt.     *    *    *» 

The  proposition  which  the  court  doubtless  intended  to  announce  is 
that  it  was  not  necessary  for  the  state  to  have  proven  beyond  a  rea- 
sonable doubt  every  circumstance  offered  in  evidence,  and  tending  to 

'  See  note  at  end  of  case. 
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establish  the  altimate  facts  or  circumstances  on  which  a  conviction 
depended.  This  would  have  been,  in  our  judgment,  good  law.  But 
while  such  was  the  purpose  which  the  court  sought  to  accomplish,  it 
is  exceedingly  doubtful  if  the  language  employed  did  not  mislead  the 
jury.  The  metaphor  used  is  inaccurate,  and  liable  to  misconstruc- 
tion. It  is  incorrect  to  speak  of  a  body  of  circumstantial  evidence  as 
a  chain,  and  allude  to  the  different  circumstances  as  the  links  con- 
stituting such  chain;  for  a  chain  cannot  be  stronger  than  its  weakest 
link,  and  if  one  link  fails,  the  chain  is  broken.  This  figure  of  speech 
may  perhaps  be  correctly  applied  to  the  ultimate  and  essential  facts 
necessary  to  conviction  in  priminal  cases,  since  if  one  be  omitted,  or 
be  not  proven  beyond  a  reasonable  doubt,  an  acquittal  must  follow. 
It  is  not  true,  however,  that  each  and  every  of  the  minor  circum- 
stances introduced  to  sustain  these  ultimate  facts  must  be  proven  with 
the.  same  degree  of  certainty.  Some  of  these  circumstances  may  fail 
of  proof  altogether,  and  be  discarded  from  consideration  by  the  jury^ 
yet  the  ultimate  fact  to  establish  which  they  were  presented  may  be 
shown  beyond  a  reasonable  doubt.  The  evidence  in  cases  similar  to 
the  one  before  us  has  been  more  aptly  likened  to  a  cable.  One,  two, 
or  a  half  dozen  strands. may  part,  yet  the  cable  still  remain  so  strong 
that  there  is  scarcely  a  possibility  of  its  breaking. ,  But  the  word  "cir- 
cumstance" and  the  word  "fact"  are  frequently  used  interchangeably. 
In  1  Bouv.  Diet.  569,  they  are  given  as  synonyms,  and  instances 
sometimes  arise  when  it  would  puzzle  a  professional  philologist  to  tell 
which  of  the  two  words  would  more  accurately  characterize  a  given 
"action"  or  "thing  done."  In  cases  where  the  conviction  depends 
upon  circumstantial  evidence,  it  often  happens  that  one  or  more  of 
the  ultimate  or  essential  matters  may  very  appropriately  be  called 
"circumstances,"  and  such  matters,  whether  spoken  of  as  circum- 
stances or  as  facts,  must  be  established  by  the  state  beyond  a  reason- 
able doubt.     1  Starkie,  Ev.  501;  Com.  v.  Webster,  5  Gush.  295. 

The  court  in  the  instructions  before  us  could  not  have  referred  to 
the  latter  class  of  cicumstances,  yet  the  danger  is  that  the  jury  so  un- 
derstood him.  They  may  not  have  distinguished  between  the  minor 
circumstances  and  the  ultimate  circumstances  as  facts  of  the  case. 
Since  the  circumstances  mentioned  in  the  charge  are  spoken  of  as 
"links  in  a  chain,"  and  designated  as  those  "relied  upon  to  establish 
defendant's  guilt,"  it  is  not  at  all  improbable  that  the  jury  regarded 
them  as  being — First,  that  defendants  were  lessees  of  the  mine; 
second,  that  Ellen  Olds  was  the  owner  thereof;  and,  third,  that  the  ore 
was  taken  with  intent  to  defraud  such  owner, — each  of  which  propo- 
sitions must,  under  the  statute,  have  been  established  beyond  rea- 
sonable doubt.  It  is  true,  in  a  sense,  that  every  circumstance,  how- 
ever trivial,  offered  by  the  state  in  evidence,  is  relied  upon ;  but  it  is 
true,  in  a  broader  sense,  that  the  state  relies  upon  the  ultimate  facts 
or  circumstances,  the  establishment  of  which  is  absolutely  essential 
to  conviction.     We  deem  it  quite  as  reasonable  to  suppose  that  the 
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jury  misunderBtood  and  miBapplied  the  language  used  as  that  they 
comprehended  its  appropriate  meaning  and  application.  For  this 
reason  the  judgment  must  be  reversed. 

It  is  no  answer  that  other  portions  of  the  charge,  and  even  other 
parts  of  the  same  instruction,  stated  correctly  the  law  upon  the  sub- 
ject of  reasonable  doubt.  Where  the  charge  in  a  criminal  case  con- 
tains in  one  part  an  important  correct  legal  proposition,  and  in  an- 
other an  incorrect  and  conflicting  proposition  upon  the  same  subject, 
the  subject  referred  to  being  material  to  conviction,  it  cannot  be  said 
that  the  error  is  avoided ;  for  it  is  impossible  to  know  upon  which  prop- 
osition the  jury  depended.  To  prevent  reversal  for  error  in  the 
charge,  it  must  appear  that  the  prisoner  could  not  have  been  preju- 
diced thereby.  Mackey  v.  People,  2  Colo.  13;  People  v.  CampbeU, 
30  Cal.  312;  Caw  v.  PeopU,  3  Neb,  369;  Greene  v.  White,  37  N.  Y. 
407,  and  oases  cited. 

In  view  of  a  new  trial,  it  becomes  necessary  to  consider  two  other 
objections  urged  against  the  validity  of  the  judgment.  This  prose- 
cution was  brought  under  an  act  entitled  "An  act  to  facilitate  the  re- 
covery of  ore  taken  by  theft  or  trespass,  to  regulate  sale  and  disposi- 
tion of  the  same,  and  for  the  better  protection  of  mine-owners."  Gen. 
St.  749.  It  is  urged — First,  that  the  foregoing  title  contains  more 
than  one  subject;  and,  second,  that  the  section  under  which  this  con- 
viction took  place  deals  with  a  subject  not  clearly  expressed  therein. 
Therefore  counsel  contend  that  section  21,  art.  5,  of  the  constitution^ 
was  here  violated  by  the  legislature  in  two  particulars.  The  latter 
section  reads :  "No  bill,  except  general  appropriation  bills,  shall  be 
passed  containing  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.  *  *  *"  At  first  glance,  three  matters  appear 
to  be  mentioned  in  the  title  above  quoted;  but,  upon  examination, 
it  will  be  €een  that  the  first  two  are  fully  comprehended  within  the 
third.  Had  the  legislature  been  content  to  name  the  statute  "An 
act  for  the  better  protection  of  mine-owners,"  in  our  judgment  both 
of  the  matters  specifically  mentioned  would  have  been  covered.  Pro- 
visions regarding  the  recovery  of  ore  taken  by  theft  or  trespass,  and 
also  those  regulating  the  sale  and  disposition  thereof,  would  nat- 
urally be  embraced  within  an  act  thus  entitled.  There  being  one 
general  subject  expressed,  the  fact  that  the  legislature  saw  fit  to  in- 
cumber this  title  with  two  specifications  under  that  subject  does  not 
render  it  obnoxious  to  the  constitutional  objection  now  urged.  One 
of  the  two  purposes  effectuated  by  this  constitutional  provision  was 
to  prevent  uniting  with  each  other  in  statutes  incongruous  matters 
having  no  necessary  connection  or  proper  relation;  and  where,  as  in 
the  case  at  bar,  one  general  subject  be  clearly  expressed,  the  addition 
of  subdivisions  thereof  does  not  necessarily  vitiate  the  whole  title. 
Of  course,  an  instance  might  exist  where  it  clearly  appeared  that 
although  the  general  subject  were  given  in  the  title,  yet  the  legisla- 
ture intended  to  limit  legislation  under  this  subject  to  certain  sub- 
v.lOp.no.9— 51 
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divisions  thereof  specifically  mentioned.  Such,  however,  is  not  true 
in  the  case  at  bar. 

Begarding  the  other  objection,  above  mentioned,  we  need  say  but 
little.  The  remaining  purpose  of  the  constitutional  provision  before 
us  was  to  prevent  surprise  upon  the  legislature  and  people,  through 
the  pernicious  practice  of  dealing  in  bills  with  subjects  of  which  the 
titles  gave  no  intimation.  But  this  constitutional  inhibition  must  re- 
ceive a  reasonable  interpretation,  and  whenever  a  matter  contained 
in  the  statute  may  fairly  be  considered  germane  to  the  subject  ex« 
pressed  by  the  title  it  is  sufficient.     See  Golden  Canal  Co.  v.  Bright, 

8  Colo. ;  S.  C.  6  Pac.  Eep.  142;  Cooley,  Const.  Lim.  142-144. 

Provisions  with  reference  to  the  removing  or  concealing  of  ore  by 
lessees  of  a  mine  with  intent  to  defraud  the  owner,  making  such  act 
a  crime,  and  defining  the  punishment  thereof,  are,  we  think,  fairly 
comprehended  within  the  title  of  "An  act  for  the  better  protection  of 
mine-owners."  It  is  doubtful  if  a  more  appropriate  method- could  be 
devised  of  guarding  the  interests  of  such  property  holders  against  this 
kind  of  larceny.  Such  a  penal  provision  is  clearly  germane  to  the 
subject  named. 

For  the  error  above  mentioned  in  instructing  the  jury  the  judgment 
is  reversed. 

NOTE. 

For  a  full  discussion  of  the  question  of  reasonable  doubt,  see  I^eonard  v.  Territory, 
(Wash.  T.)  7  Pac.  Rep.  872,  and  note,  882,  and  Minich  v.  People,  (Colo.)  9  Pax;.  Rep.  4, 
and  note,  15. 

In  Bressler  v.  People,  (111.)  3  N.  E.  Rep.  521,  the  court  instructed  the  jury  "that  the 
rule  requiring  the  jury  to  be  satisfied  of  a  defendant's  guilt  beyond  a  reasonable  doubt, 
in  order  to  warrant  a  conviction,  does  not  require  that  the  jury  should  be  satisfied  be- 
yond a  reasonable  doubt  of  each  link  in  the  chain  of  circumstances  relied  upon  to  es- 
tablish the  defendant's  guilt.  It  is  sufficient  if,  taking  the  testimony  altogether,  the 
jury  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  is  guilty."  The  chaise 
was  sustained  on  appeal  where  it  was  urged  that  the  connecting  facta,  as  well  as  the  cir- 
cumstances, should  be  proved  beyond  a  reasonable  doubt. 


(3  Colo.  127) 

Allbnspach  V.  Wagnee. 
Filed  April  9,  1886. 

1.  Landlord  and  Tenant— Eviction  by  Qbantee  of  the  Reversion— Action 

FOR  Damages. 

Where  a  tenant  holds  a  lease  which  is  to  expire  upon  the  sale  of  the  leased 
premises,  and  he  brings  a  suit  for  damages  for  being  ejected  by  the  grantee 
in  such  sale,  on  the  ground  that  the  sale  was  fraudulent,  he  cannot  recover  if 
the  new  owner  offers  to  continue  him  as  tenant  under  the  lease,  and  the  evic- 
tion was  in  consequence  of  non-payment  of  rent  thereunder;  and  an  answer 
setting  up  such  facts  as  a  defense,  and  not  being  traversed,  entitles  the  de- 
fendant to  a  nonsuit. 

2.  Appeals—Bond — Notice  of  Application-— Service  on  Attorney. 

Where  the  defendant  applies  to  the  county  court  to  fix  the  time  within  which 
the  appeal  bond  should  be  filed,  and  the  plaintiff's  attorney  is  present,  and 
participates  in  the  discussion,  it  is  not  error  for  the  district  court  to  refuse  to 
dismiss  the  appeal  on  the  ground  that  no  written  notice  of  the  application 
was  served  upon  the  plaintiff's  attorney. 

Error  to  district  court,  Arapahoe  county. 
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This  suit  was  originally  brought  in  the  county  court.  The  com- 
plaint alleges,  in  substance,  that  on  the  twenty-ninth  day  of  March, 
A.  D.  1880,  the  defendant,  Wagner,  leased  to  plaintiff  certain  prem- 
ises in  the  city  of  Denver  for  the  period  of  two  years,  to  be  used  as  a 
dwelling-house  and  saloon;  that  on  or  about  the  first  day  of  April, 
A.  D.  1880,  the  plaintiff  entered  into  possession  of  the  premises,  and 
opened  a  saloon  therein ;  that  he  spent  large  sums  of  money  in  paint- 
ing,  repairing,  furnishing,  and  fitting  up  the  building  for  said  busi- 
ness, and  added  valuable  improvements  thereto,  and  fixtures,  all 
amounting  to  the  sum  of  $1,000 ;  that  after  the  plaintiff  had  repaired, 
painted,  and  added  his  improvements  as  aforesaid,  and  after  he  had 
established  a  thriving  and  profitable  business,  at  said  place,  the  de- 
fendant did  willfully  and  maliciously  enter  into  a  conspiracy  with 
one  Pettinger  to  defraud  the  plaintiff  out  of  his  leasehold  interest  in 
and  to  the  same;  and  that,  in  pursuance  of  said  willful  and  malicious 
conspiracy,  the  defendant  caused  a  deed  of  said  premises,  together 
with  other  property,  to  be  made  to  the  said  Pettinger  with  intent  to  de- 
fraud the  plaintiff,  without  any  consideration  whatever  therefor ;  that 
on  or  about  the  fifteenth  day  of  June,  A.  D.  1880,  the  said  Pettinger 
and  the  said  defendant,  in  pursuance  of  said  conspiracy,  caused  an 
action  to  be  commenced  before  Whittimobe,  a  justice  of  the  peace, 
in  the  name  of  Pettinger,  to  recover  possession  of  the  premises  on 
the  ground  of  the  said  false,  fraudulent,  and  pretended  sale;  that  the 
case  was  taken  on  change  of  venue  to  C.  L.  Eyster,  another  justice 
of  the  peace,  where  judgment  was  rendered  against  the  plaintiff,  and 
in  favor  of  Pettinger,  for  the  possession  of  said  premises ;  and  that 
afterwards,  on  the  twenty-sixth  day  of  July,  A.  D.  1880,  plaintiff  was 
ousted  and  ejected  from  the  premises  by  a  constable  of  said  county, 
under  and  by  virtue  of  a  writ  of  restitution  issued  by  the  said  Etsteb 
on  said  jugdment;  that  said  plaintiff  afterwards,  on  the  twenty-third 
day  of  December,  A.  D.  1880,  removed  said  case  to  the  county  court 
by  a  writ  of  certiorari:  and  that  on  the  twenty-first  day  of  January, 
A.  D.  1881,  the  case  having  been  regularly  tried  in  said  county  court, 
said  court  rendered  a  judgment  in  favor  of  the  plaintiff  against  said 
Pettinger,  which  said  judgment  remains  in  full  force  and  effect; 
that  immediately  after  plaintiff  was  so  ousted  and  ejected  from  said 
premises  the  defendant  took  possession  of  the  premises,  with  all  the 
valuable  improvements  thereto,  and  has  remained  in  possession  of 
the  same,  and  has  used  and  occupied  the  same,  for  his  own  use  and 
benefit,  ever  since,  and  still  continues  to  so  use  and  occupy  the  same, 
to  the  exclusion  of  the  plaintiff,  and  to  his  damage  to  the  sum  of 
$2,000.  The  complaint  further  alleges  that,  by  reason  of  said  mali- 
cious prosecution,  in  pursuance  of  said  conspiracy  to  defraud  the 
plaintiff,  he  has  been  put  to  great  trouble  and  expense,  and  been  com- 
pelled to  pay  out  large  sums  of  money  for  costs  and  attorney's  fees, 
to  his  damage  to  the  siim  of  $1,000.  It  further  alleges  that  by  rea- 
son of  the  ouster  and  ejectment  of  the  said  plaintiff  from  the  said 
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premises,  in  pursuance  of  said  conspiracy,  the  plaintiff's  business  was 
entirely  destroyed,  and  his  credit  greatly  impaired,  and  the  plaintiff 
was  put  to  great  trouble  and  expense  in  moving  his  fixtures  and  fur- 
niture, and  in  procuring  other  premises  for  the  use  of  himself  and 
family,  to  his  damage  to  the  sum  of  $1,000;  that  at  the  time  the 
plaintiff  was  so  ejected  and  ousted  from  the  premises,  and  for  a  long 
time  thereafter,  the  plaintiff  was  unable  to  procure  another  place  in 
which  to  carry  on  his  business,  and  that  by  reason  thereof  he  lost  his 
time  and  labor,  to  his  damage  to  the  sum  of  $2,000.  Wherefore  plain- 
tiff  prays  judgment  against  said  defendant  in  the  sum  of  $2,000,'his 
damages,  and  costs  of  suit. 

The  lease  attached  to  the  complaint  as  an  exhibit  contains  a  con- 
dition of  forfeiture  for  non-payment  of  rent,  and  provides  that  in  such 
case  the  lessor  may  elect  to  declare  the  term  ended,  and  to  re-enter 
the  premises,  either  with  or  without  process  of  law.  It  also  contains 
a  provision  that  the  lease  shall  terminate  at  any  time  if  the  lessor ,  Wag^ 
ner,  shall  sell  the  said  property. 

The  answer  admits  the  lease  to  the  plaintiff  and  the  sale  to  Pet* 
tinger,  but  denies  the  conspiracy  to  defraud;  that  the  sale  was  a  pre- 
tended sale,  without  consideration;  and  all  the  other  material  allega- 
tions of  the  complaint.     It  then  sets  up  the  following  defense : 

'*  And  defendant  avers  that  said  Petti nger,  on  the  purchase  of  said  prop- 
erty by  lilm  from  defendant,  went  into  possession  of  all  thereof,  and  collected 
the  rents  thereof,  and  retained  the  same  to  his  own  use,  and  procured  several 
of  said  buildings  to  be  insured  for  his  own  use,  and  let  portions  thereof  to 
various  new  tenants,  and  received  rents  from  defendant  for  the  portion  thereof 
occupied  by  him;  and  did,  after  said  purchase,  offer  to,  and  was  ready  and 
willing  to,  continue  said  plaintiff  as  his  tenant  under  said  lease  during  the 
unexpired  term  thereof,  as  though  no  sale  of  said  premises  had  been  made; 
but  plaintiff  refused  to  continue  as  said  Pettlnger's  tenant  on  said  terms,  but 
demanded  from  said  Pettinger  a  new  lease,  with  new  conditions,  omitting 
therefrom  the  provisions  of  the  former  lease  making  the  same  terminate  upon 
the  sale  of  the  leased  property  by  the  lessor^  and,  further,  said  Pettinger  of- 
fered to  give  to  plaintiff  a  new  lease,  with  the  terms  thereof  so  changed,  but 
to  run  for  one  year,  and  plaintiff  refused  said  offer  also;  and  also  said  Pettin- 
ger offered  to  said  plaintiff  to  make  him  a  new  lease  for  said  premises  on  the 
same  terms,  and  tor  all  the  unexpired  portion  of  time,  provided  for  in  the 
former  lease,  and  plaintiff  refused  said  last-mentioned  offer;  and  said  Pettin- 
ger offered  to  plaintiff  a  new  lease  on  said  terms,  and  for  the  time  mentioned 
in  the  former  lease,  conceding  to  the  plaintiff  the  omission  therein  of  the 
clause  giving  a  lien  for  rent  on  the  personal  property  of  the  lessee  thereunto 
in  said  leased  building,  and  plaintiff  refused  said  last-mentioned  offer  also; 
and  plaintiff  at  same  time  refused  to  pay  to  said  Pettinger  the  rent  then  due 
for  the  month  then  elapsed  and  unpaid,  and  refused  to  continue  as  tenant 
under  said  Pettinger,  and  pay  rent  according  to  the  terms  of  the  lease  given 
him  by  defendant;  but  demanded  to  stay  in  said  premises,  and  refused  to  pay 
any  rent  therefor,  or  accept  any  of  the  said  offers  of  the  said  Pettinger;  and 
thereupon,  there  being  one  month's  rent  then  due  said  Pettinger,  (twenty-five 
dollars,)  back  rent  then  unpaid  on  said  premises  by  the  terms  of  said  lease, 
said  Pettinger  brought  suit  against  said  plaintiff  before  said  O.  H.  Whitti- 
MORE,  justice  of  the  peace,  for  the  recovery  of  the  possession  of  said  leased 
premises,  as  well  because  of  the  termination  qf  pkUntiff*s  tenancy  therein 
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/or  fum-payment  of  rent  thereon,  as  provided  in  said  lease,  as  hy  reason  of 
the  termination  cf  plaintiff's  tenancy  hy  tJie  said  sale  of  said  premises;  and 
said  cause  for  recovering  said  possession  was  tried  by  said  C.  L.  Eyster, 
justice  of  the  peace,  on  change  of  venue  from  said  0.  H.  Whittimore,  justice 
of  the  peace,  and  by  him  judgment  was  rendered  in  said  suit  in  favor  of  said 
Pettinger,  and  against  said  plaintiff  herein,  which  is  the  same  suit  mentioned 
in  plaintiff's  complaint  herein." 

There  was  no  replication  to  the  answer.  On  the  trial  in  the 
oottnty  court  the  plaintiff  recovered.  The  defendant  appealed  to  the 
district  oonrt,  and  on  the  trial  judgment  of  nonsuit  was  entered,  the 
eourt  holding  that  the  defendant's  answer  stated  a  good  and  suffi- 
cient defense  to  the  action.  To  reverse  this  judgment  plaintiff  brings 
this  writ  of  error. 

John  P.  Brockway^  for  plaintiff  in  error. 

Stalcup,  Luthe  d  Shafroth,  for  defendant  in  error. 

Elbert^  J.  The  defendant  in  error,  Wagner,  took  his  appeal  from 
the  county  court  to  the  district  oonrt  under  section  5,  e.  28,  Gen. 
Laws,  254.  No  written  notice  was  given  the  plaintiff  of  defendant's 
application  to  the  county  court  to  hx  the  time  within  which  the  ap- 
peal-bond should  be  filed.  The  refusal  of  the  district  court  to  dis- 
miss the  appeal  on  this  ground  was  not  error,  as  it  appeared  that 
plaintiff's  attorney  was  present  in  the  county  court  at  the  time  of  the 
.application,  and  participated  in  the  discussion  respecting  it.  Such 
being  the  fact,  no  written  notice  was  necessary,  however  it  might  be 
otherwise. 

We  think  the  district  court  right  in  holding  the  special  matter  set 
up  in  the  answer,  and  unreplied  to,  a  good  defense. 

The  offer  of  the  defendant's  grantee,  Peltinger,  to  waive  the  provis- 
ion of  the  lease  terminating  the  tenancy  as  subject  to  plaintiff's  lease 
left  the  plaintiff  without  any  legal  ground  of  complaint.  It  then  be- 
came his  legal  duty  to  either  pay  rent  to  the  grantee  of  the  reversion 
or  to  surrender  the  leased  premises.  He  could  not  complain  that  the 
defendant  sold  subject  to  the  lease,  as  his  right  to  sell  remained  un- 
abridged. He  could  not  complain  of  having  to  pay  rent  to  Pettinger 
instead  of  Wagner,  for  a  covenant  to  pay  rent  is  not  personal,  but 
runs  with  the  land,  and,  in  this  case,  the  plaintiff's  covenant  to  pay 
rent  was  a  covenant  with  the  defendant  and  his  assigns.  As  to  the 
tenant,  the  grantee  of  the  reversion  stands  in  the  same  position  that 
the  lessor  did  before  he  parted  with  the  reversion.  Tayl.  Landl.  & 
Ten. §  439. 

Nor  is  it  sufficient  for  the  plaintiff  to  say  that  the  sale  was  fraudu- 
lent and  void.  A  court  will  not  inquire  into  a  fraud  except  at  the 
instance  of  the  party  injured  by  it.  The  effect  of  the  sale  would 
have  been  to  terminate  the  plaintiff's  leasehold  estate  under  the  pro- 
vision of  the  lease,  had  the  parties  insisted  upon  it.  But  the  de- 
fendant's grantee  offered  to  waive  the  provision,  and  treat  the  sale 
as  subject  to  the  lease.     This  left  the  plaintiff  without  a  case  calling 
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for  the  interference  of  the  courts.  Had  the  grantee  insisted  upon 
the  forfeiture,  and  had  the  powers  of  a  court  of  equity  been  invoked 
by  a  bill  for  equitable  relief  against  the  alleged  fraudulent  sale,  a 
decree  that  the  sale  should  be  treated  as  in  all  respects  subject  to  his 
lease  would  have  met  all  of  the  plaintiff's  equities.  What  a  court  of 
equity  would  have  decreed,  conceding  the  sale  to  have  been  fraudu- 
lent, was  offered  the  plaintiff  without  suit,  and  by  him  refused.  So 
the  answer  alleges.  Substantially,  the  answer  is  this :  It  denies  the 
fraudulent  conspiracy;  admits  the  sale  and  eviction;  but  alleges,  in 
effect,  that  the  sale  of  the  leased  premises  was  subject  to  the  lease, 
and  that  the  plaintiff  was  evicted  by  reason  of  his  refusal  to  pay  the 
stipulated  rent  to  the  defendant's  grantee.  This  was  a  good  defense, 
and,  not  having  been  traversed,  the  defendant  was  entitled  to  judg- 
ment of  nonsuit. 

We  do  not  inquire  into  the  proceedings  in  the  action  of  forcible  en- 
try and  detainer  before  the  justice  and  coilnty  court.  This  is  not  an 
action  to  recover  possession,  but  for  damages;  and  we  do  not  see  that 
the  judgment  in  the  county  court  affects  the  defense.  The  special 
matters  set  up  in  the  defendant's  answer  were  not  necessarily  in  issue 
in  the  action  in  that  court,  nor  do  they  appear  to  have  been  in  issue 
in  fact.     Wills,  Ees.  Adj.  167. 

The  judgment  of  the  court  below  is  affirmed. 


(9  Colo.  153) 

Martin  v.  McLaughlin. 
Filed  April  17. 1886. 

1.  TniAL— Motion  to  Strike  out  Answer. 

After  a  case  has  gone  to  trial,  a  motion  to  strike  defendant's  answer  from 
the  files  comes  too  late. 
8.  Plbading — Appeal  to  District  C5ourt  —  Answer  after  Default  Below. 
A  defendant  has  a  right,  notwithstanding  his  default  in  the  county  court, 
to  file  his  answer  in  the  district  court  upon  the  appeal.    Qen.  St.  §  500. 
8.  Carrier  of  Goods— Sbllino  Perishable  Freight  for  Charges— Notice  of 
Sale. 

Before  a  common  carrier  may  sell  under  the  statute,  perishable  freight  tO' 
satisfy  charges  thereon,  he  must  give  the  owner  or  consignee,  or  the  «gent  of 
either  of  ihom,  at  least  24  hours'  notice  previous  to  such  sale. 

Error  to  district  court,  Park  county. 

On  rehearing.     For  former  opinion,  see  6  Pac.  Rep.  137. 

This  case  was  originally  brought  in  the  county  court  of  Lake 
county,  where  judgment  by  default  was  rendered  against  the  defend- 
ant. The  defendant  appealed  to  the  district  court  of  Lake  county, 
and  filed  therein  his  answer  to  the  complaint.  A  change  of  venue 
was  taken  to  Park  county,  where  a  continuance  of  the  case  was  had 
on  motion  of  the  plaintiff.  At  a  subsequent  term,  when  the  case  was 
called  for  trial,  and  after  the  jury  had  been  called,  a  motion  was 
made  by  the  plaintiff  to  strike  out  the  answer  on  the  ground  that  the 
defendant,  being  in  default  for  failure  to  answer  in  the  county  courts 
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could  only  answer  thereafter  by  leave  of  court.  The  court  denied 
the  motion  on  the  ground  that  it  came  too  late,  and  could  not  be  in- 
terposed after  the  case  had  gone  to  trial.  This  ruling  is  assigned 
for  error. 

The  plaintiff  in  his  complaint  avers,  in  substance :  First,  that 
the  defendant  was  a  common  carrier  of  goods  for  hire,  between  the 
town  of  Grant,  the  then  terminus  of  the  Denver  &  South  Park  Rail- 
road, and  the  town  of  Leadville.  Second,  that  on  the  twenty-first  of 
December,  1878,  the  said  railroad,  at  said  named  terminus,  delivered 
to  the  defendant  a  certain  lot  of  goods,  which  are  particularly  de- 
scribed, consisting  of  dressed  poultry,  fish,  and  oysters,  of  the  value 
of  $329.44,  the  property  of  the  plaintiff,  which  goods  the  defendant 
received,  to  be  by  him  safely  carried  to  the  town  of  Leadville,  and 
to  be  delivered  to  one  McCarter,  the  consignee,  for  reasonable  reward, 
to  be  paid  by  said  McCarter,  "the  said  goods  having  been  shipped  to 
him  as  purchaser  thereof.''  Third,  that  the  defendant  did  not  safely 
carry  and  deliver  the  goods;  that  he  carried  the  same  to  said  town  of 
Leadville,  and  tendered  them  to  said  consignee,  who  refused  to  receive 
or  accept  the  same,  or  any  part  thereof;  and  that  thereupon  the  de- 
fendant sold  said  goods  and  appropriated  the  proceeds  to  his  own  use, 
without  first  having  notified  the  owner  and  consignor,  the  plaintiff, 
that  the  freight  on  said  goods  was  unpaid,  although  he  well  knew  said 
consignor,  and  where  he  lived,  and  without  having  given  or  published 
the  required  statutory  notice  of  such  sale.  Fourth,  that  the  defendant 
80  sold  and  disposed  of  said  goods  and  appropriated  the  proceeds  as 
aforesaid  without  first  having  given  the  owner  or  consignor  or  the 
consignee  thereof,  his  or  their  agent,  notice  of  his  intent  so  to  do  24 
hours  before  said  sale  was  to  have  taken  place ;  and  that  said  con- 
signee did  live  at  the  place  or  town  where  said  goods  were  sold ;  and 
that  the  defendant  did  not  sell  said  goods,  or  any  part  thereof,  at  pub- 
lic auction  to  the  highest  and  best  bidder ;  and  did  not  sell  the  same, 
or  any  part  thereof,  for  the  best  price  that  could  reasonably  have  been 
obtained  in  the  market  where  they  were  sold,  and  at  the  time  they 
were  sold;  and  that  said  defendant  did  not  dispose  of  the  proceeds  of 
said  sale  as  provided  for  in  section  1865  of  the  General  Laws  of  the 
state  of  Colorado.     Wherefore  plaintiff  demands  judgment,  etc. 

The  defendant  in  his  answer  admits  that  he  was  a  common  carrier, 
and  received  goods  at  the  time  and  place  averred,  but  does  not  know 
whether  the  plaintiff  was  at  that  time  the  owner  of  said  goods  or  not; 
denies  all  the  other  allegations  of  the  complaint;  and,  further  answer- 
ing, sets  up  the  following  as  a  further  defense,  to- wit : 

'^That  prior  to  the  delivery  of  the  goods  to  him  as  aforesaid  he  contracted 
with  one  Joseph  Mc(  arter,  the  consignee  and  purchaser  of  said  goods,  to  re- 
ceive said  goods  from  said  railroad  company  at  a  station  known  as  Grant,  at 
the  end  of  said  railroad  company's  track,  and  to  safely  carry  and  deliver  said 
goods  to  the  said  Joseph  McCarter,  at  the  town  of  Leadville,  in  the  county 
of  Lake,  and  state  of  Colorado,  for  a  certain  reward  previously  agreed  upon 
to  be  paid  by  said  McCarter;  that  under  and  by  virtue  of  said  contract  he  did 
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receive  from  the  said  railroad  company,  at  said  Grant  station,  after  first  pay- 
ing all  charges  thereon,  the  said  goods;  that  on  the  twenty-fourth  day  of  De- 
sember,  A.  D.  1878,  he  did  safely  carry  said  goods  to  the  town  of  Leadville, 
and  tendered  and  offered  to  deliver  them,  and  each  and  all  of  them,  to  the 
said  consignee,  Joseph  McCarter;  that  the  said  McCarter  did  absolutely  re- 
fuse to  receive  or  accept  said  goods,  or  any  part  thereof;  that  said  goods,  and 
each  and  all  of  them,  did  consist  of  goods  which  would  perish  or  become 
greatly  damaged  by  delay  in  disposing  of  the  same;  that  the  freight  on  said 
fi^oods  was  unpaid;  that  the  consignor  of  said  goods  was  not  known  to  this 
defendant;  that  the  defendant  tiiereupon  notified  the  said  consignee  person- 
ally that  he  would,  in  twenty-four  hours  from  the  time  of  such  notice,  sell  aU 
of  the  said  goods  at  private  sale  for  the  best  price  that  the  same  would  bring, 
or  that  could  reasonably  be  obtained  therefor,  in  the  said  town  of  Leadville; 
that  the  defendant  did,  twenty-four  hours  after  such  notice,  sell  and  dispose 
of  the  same  at  private  sale  for  the  best  price  that  could  reasonably  have  been 
obtained  therefor  in  the  market  where  they  were  sold,  and  at  the  time  they 
were  sold;  and  that  after  paying  the  freight  and  all  charges  thereon  no  sur- 
plus was  left.    Wherefore  defendant  prays  that  he  may  be  dismissed,**  etc. 

Heplication  stricken  from  the  pleadings.  Verdict  and  judgment  for 
defendant. 

Section  6  of  "An  act  concerning  unclaimed  freight"  (Gen.  Laws, 
647)  provides  for  the  sale  of  perishable  goods  by  the  carrier,  com- 
mission merchant,  or  warehouseman  nnless  the  charges  on  such 
goods  are  paid,  and  they  are  claimed  and  taken  away:  "provided, 
always,  that  before  any  such  sale  is  made,  notice  shall  be  given  to  the 
owner  or  consignee,  or  agent  of  him,  of  the  intent  to  sell  and  dispose 
of  such  goods,  merchandise,  or  other  property,  and  the  time  and  place 
of  such  sale,  either  by  personal  notice,  or  by  letter  addressed  and  prop* 
eriy  mailed  to  him,  which  said  notice  shall  be  given  at  least  twenty- 
four  hours  before  said  sale,  if  the  consignee  or  owner,  or  agent  of 
him,  so  notified  shall  reside  at  the  place  where  such  goods  are;  but 
if  the  person  to  be  so  notified  of  sach  sale  reside  at  a  distance,  then 
the  time  of  such  sale  shall  be  so  appointed  in  such  notice  as  to  allow 
him,  in  addition  to  the  twenty-four  hours  above  mentioned,  a  reason- 
able length  of  time  to  claim  such  goods,  or  to  attend  such  sale;  and 
if,  upon  reasonable  inquiry,  the  residence  of  such  consignee,  owner, 
or  agent  cannot  be  learned,  then,  upon  the  affidavit  of  such  carrier, 
commission  merchant,  or  warehouseman,  or  some  person  in  his  or 
their  behalf,  to  be  filed  and  preserved  by  the  carrier,  commission  mer- 
chant, or  warehouseman,  and  by  them  to  be  produced  and  exhibited 
to  any  person  claiming  an  interest  in  the  goods  sold,  or  to  be  sold,  as 
aforesaid,  such  goods,  merchandise,  and  other  property  may  be  sold 
as  aforesaid,  without  notice." 

D.  J.  Haynes  and  Matt.  Adams,  for  plaintiff  in  error. 

M.  J.  Barkey^  B.  D,  Thompson,  and  John  C.  Fitnam,  for  defendant 
in  error. 

Elbert,  J.  The  court  properly  overruled  the  plaintiff's  motion  to 
strike  the  defendant's  answer  from  the  files.  The  motion  came  too 
late,  being  interposed  after  the  ease  had  gone  to  trial.     An  additional 
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ground  is  fonnd  in  the  statute  providing  for  appeals  from  the  county 
1K)  district  courts,  which  declares  that  the  proceedings  in  such  case  in 
the  appellate  court  shall  be  de  novo,  and  that  the  defendant,  where 
judgment  had  been  rendered  by  default,  shall  have  the  right  to  plead 
any  and  all  defenses  which  he  might  have  pleaded  had  the  case  orig- 
inally been  brought  in  the  district  court.  Gen.  St.  §  500.  As  this 
statute  gave  the  defendant  a  right  to  file  his  answer  in  the  district 
court,  notwithstanding  his  previous  default  in  the  county  court,  it  was 
not  necessary  to  ask  and  obtain  leave  of  the  court  therefor. 

The  ruling  of  the  court  striking  the  plaintiff's  replication  to  the  de- 
fendant's answer  from  the  pleadings  is  not  assigned  for  error.  We  no- 
tice it  only  to  say  that  a  mistaken  view  of  the  effect  of  the  ruling  per- 
haps led  to  the  erroneous  result  which  we  find.  It  will  be  seen  that  all 
of  the  material  allegations  of  the  complaint  are  put  in  issue  by  the  de- 
nials of  the  answer.  '^The  further  defense,"  as  it  is  called  in  the 
answer,  is  largely  a  repetition  in  another  form  of  matter  already  in 
issue.  A  replication  was  necessary  only  in  so  far  as  the  answer  al- 
leged new  matter,  and  this  was  all  that  stood  admitted  when  the  rep- 
lication was  stricken  from  the  files.  Whether  the  statutory  notice 
was  given  by  the  defendant  was  one  of  the  issues  made  by  the  aver-, 
ments  of  the  complaint  and  the  denials  of  the  answer,  and  no  repli- 
cation was  needed  to  complete  it. 

We  need  not  inqnire  into  the  sufficiency  of  the  evidence  to  show 
that  the  defendant  knew  that  the  plaintiff  was  the  owner  and  con- 
signor of  the  goods,  and  that  he  resided  in  Denver.  The  evidence 
shows  clearly  that  he  knew  the  consignee,  and  that  he  resided  in  and 
bad  a  place  of  business  in  Leadville,  the  place  of  delivery.  We  are 
unable  to  find  in  the  bill  of  exceptions  any  evidence  showing  that 
the  defendant,  prior  to  the  sale  of  the  plaintiff's  goods,  gave  to  either 
the  owner  or  consignee,  or  to  the  agent  of  either  of  them,  the  24 
hours'  notice  required  by  the  statute  in  a  case  of  sale  of  perishable 
goods  for  charges,  etc.  There  does  not  appear  to  have  been  any  at- 
tempt or  effort  on  the  part  of  the  defendant,  or  his  agents,  to  comply 
with  the  statute  in  this  respect.  On  the  other  hand,  it  appears  from 
the  evidence  that  the  sale  took  place  in  less  than  24  hours  after  the 
consignee  refused  to  receive  the  goods. 

The  verdict  is  manifestly  against  the  evidence,  and,  for  this  reason, 
the  judgment  of  the  court  below  must  be  reversed,  and  the  case  re- 
manded. 


(9  Colo.  175) 

Bassinoeb  9»  Spanoleb, 

FUed  April  26, 1886. 

%  Statutb  of  FRATTDs-^BnLL  OF  Sale— Vbndbe— Acts  of  Ownership. 

The  acts  of  ownership,  on  the  part  of  the  vendee  in  a  bill  o.f  sale,  sufficient 
to  satisfy  the  statute  of  frauds,  must  be  of  such  a  character  as  to  aiford  rea- 
sonable notice  to  the  public  of  a  change  of  ownership. 
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2.  Bamil— Record  of  Bill  of  Sale — Notice. 

The  record  of  a  bill  of  sale,  since  the  law  does  not  require  or  authorize  sucb 
instruments  to  be  recorded,  is  no  notice  to  creditors  of  the  vendor  therein. 

8.  Same— Bill  of  Sale— Apparent  Possession  by  Vendor  of  Goods  Sold. 
The  statute  of  frauds  (Gen.  St.  509,  §  14)  admits  of  no  excuse  for  leaving 
personal  chattels,  capable  of  manual  delivery  and  removal,  in  the  apparent 
possession  of  the  vendor,  nor  does  it  admit  of  a  construction  whereby  there 
may  be  a  Joint  or  concurrent  possession  of  both  vendor  and  vendee. 

4.  Same— Proof  of  Good  Faith— Payment  of  Value. 

Proof  of  good  faith,  and  the  payment  of  value,  will  not  supply  the  place  of 
acts  required  to  be  performed  by  the  Colorado  statute  of  frauds. 

Error  to  district  court,  Arapahoe  count;. 

James  P.  Welborn,  prior  to  December  1,  1881,  was  the  proprietor 
of  the  premises  No.  323  California  street,  in  the  city  of  Denver,  and 
with  his  wife  occupied  the  same  as  his  residence.  He  became  in- 
debted to  the  late  E.  P.  Jacobson,  and  likewise  to  various  other 
persons,  and  previous  to  December  1, 1881,  conveyed  these  premises 
to  Jacobson,  but  continued  to  reside  thereon  until  April  1,  1882. 
Jacobson  became  surety  for  Welborn,  March  16,  1880,  upon  the  lat- 
ter*8  note  of  that  date,  for  the  sum  of  $4,000,  payable  to  J.  S.  Brown 
&  Bro.,  of  Denver ;  and,  after  Jacobson's  death,  this  note,  being  un« 
.paid,  was  allowed  as  a  claim  against  his  estate,  and  ordered  by 
the  county  court  to  be  paid  in  due  course  of  administration.  The 
administrators,  W.  8.  Decker  and  Annie  W.  Jacobson,  paid  this 
claim,  amounting  to  the  sum  of  $4,430.60. 

The  present  litigation,  to  a  large  extent,  grew  out  of  an  attempt  of 
said  administrators  to  collect  from  Welborn  the  last-named  claim, 
and  the  connection  of  plaintiff  in  error,  Bassinger,  therewith,  arose 
as  follows :  Bassinger,  being  the  father  of  Mrs.  Welborn,  both  he  and 
wife  became  guests  of  the  Welborn  family  about  November  1,  1881, 
and  thereafter  continued  to  reside  with  the  Welborns  upon  the  prem- 
ises aforesaid,  until  April  1,  1882.  During  this  time  another  debt 
of  Welborn*s,  which  he  had  secured  by  a  chattel  mortgage  upon  his 
household  goods  and  furniture,  matured,  and  the  goods  were  adver- 
tised to  be  sold  on  December  8, 1881,  upon  said  mortgage.  The  day 
of  the  sale  arrived,  and  quite  a  number  of  persons  came  to  the  house 
to  attend  the  sale,  but  owing  to  the  purchase  of  the  property  by  Dr. 
Bassinger  from  Welborn  prior  to  the  hour  advertised  for  such  sale, 
and  tho  payment  of  the  chattel  mortgage  by  Bassinger,  the  sale  did 
not  take  place.  The  amount  paid  by  the  latter  for  the  goods  appears 
to  have  been  the  sum  of  $6,000.  The  goods  purchased  consisted  of 
carpets,  furniture,  and  other  household  effects.  A  bill  of  sale  was  ex- 
ecuted by  Welbdrn  to  Bassinger,  and  it  was  announced  to  the  persons 
present  that  the  property  would  not  be  exposed  to  sale  upon  the  mort- 
gage, for  the  reasons  that  it  had  been  purchased  by  Dr.  Bassinger, 
and  that  the  indebtedness  had  been  paid  by  him.  A  formal  or  con- 
structive delivery  was  made  of  the  goods  by  Welborn  to  Bassinger, 
in  the  presence  of  several  persons,  and  Bassinger  afterwards,  on  the 
samo  day,  caused  the  bill  of  sale  to  be  recorded  in  the  office  of  the 


Digitized  by  > 


Google 


Oolo.}  BA8SINGER  V.  SPANGLER.  811 

<^krk  and  recorder  of  Arapahoe  coanty.  After  Bassinger's  purchase 
he  and  his  wife  continued  to  reside  with  the  Wei  bom  family  as  be- 
fore, there  being  no  visible  change  of  the  family  relations,  nor  of  the 
possession  of  the  property  purchased.  Welborn's  door-plate  still  re- 
mained on  the  door,  but  Bassinger  did  not  indicate,  by  any  outward 
sign,  that  the  said  house  was  his  place  of  abode.  He,  however,  tes- 
tified upon  the  trial  below,  in  which  he  was  supported  by  the  testi- 
mony  of  Welbom,  that  be  had  the  absolute  possession  and  control  of 
the  goods  purchased  by  him,  from  and  after  the  time  of  the  transfer 
thereof  to  him  as  aforesaid.  Subsequent  to  the  purchase  of  the  goods 
by  Bassinger,  Decker  spoke  to  him  about  payment  of  rent  for  the 
premises,  but  he  declined  to  pay  rent,  referring  Decker  to  Welborn* 
Decker  also  advised  with  him  at  different  times  about  the  sale  of  the 
household  furniture,  stating,  in  substance,  that  he  was  desirious  of 
disposing  of  the  premises  upon  which  Welbom  and  Bassinger  were 
residing,  and  that  it  would  be  for  the  interests  of  both  parties  to  seU 
the  premises  and  the  furniture  and  goods  to  the  same  purchaser,  he 
having  one  in  view,  and  asking  Bassinger  to  put  a  price  upon  the 
goods.  It  appears  that  afterwards  Bassinger  was  negotiating  with 
one  Sands  with  respect  to  the  sale  of  the  goods,  and  that  Sand^  was 
at  the  same  time  negotiating  with  Decker  for  the  purchase  of  the  real 
estate ;  but  before  these  negotiations  were  consummated  the  admin- 
istrators of  the  Jacobson  estate  attached  the  goods  and  household  fur- 
niture as  the  property  of  Welbom,  in  satisfaction  of  the  judgment 
entered  in  the  county  court  against  the  Jacobson  estate.  Bassinger 
replevied  the  goods  as  belonging  to  him,  and  upon  the  trial  of  the 
replevin  suit,  at  the  conclusion  of  the  testimony,  the  court  instructed 
the  jury  to  return  a  verdict  for  the  defendant,  which  was  done,  and 
judgment  entered  thereon ;  to  reverse  which  judgment  this  writ  of 
error  is  prosecuted. 

Chas.  H.  Toll,  for  plaintiff  in  error. 

Decker  d  YonUj,  for  defendant  in  error. 

Beok,  G.  J.  The  question  presented  by  this  record  for  our  decision 
is  whether  the  transaction  between  James  F.  Welborn  and  Dr.  Bas- 
singer comes  within  the  fourteenth  section  of  the  statute  of  frauds, 
and  constitutes  thereby  a  fraud  in  law.  This  section  reads  as  fol- 
lows: 

''Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession,  or 
under  his  control,  and  every  assignment  of  goods  and  cliattels,  unless  the 
same  be  accompanied*  by  an  immediate  delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  sold  or  assigned,  shall  be 
presumed  to  be  fraudulent  and  void  as  against  the  creditors  of  the  person 
making  such  assignment,  or  subsequent  purchasers  in  good  faith,  and  this 
presumption  shall  be  conclusive."    Gen.  St.  §  1523. 

In  this  case,  as  in  many  of  like  character,  the  good  faith  of  the 
purchaser  is  not  questioned,  but  the  attaching  creditors,  who  are  rep- 
resented by  the  defendant  in  error,  rely  upon  the  requirements  of  the 
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statute  that  the  sale  must  be  followed  by  an  actual  and  eontinued 
change  of  possession,  and  the  failure  of  the  purchaser  to  comply  there- 
with. 

The  principal  error  assigned  is  the  withdrawal  from  the  jury  of  the 
questions  of  fact  whether  or  not  the  evidence  showed  a  sufScient  de- 
livery of  the  property  sold,  and  whether  the  same  was  followed  by  an 
actual  and  continued  change  of  possession.  Had  there  been  conflicting 
testimony  on  these  points,  and  if  the  testimony  on  the  part  of  the  plain- 
tifif  had  been  sufficient  in  law  to  have  sustained  an  affirmative  verdict, 
the  action  of  the  court  would  have  constituted  error.  But  the  evi- 
dence upon  these  points  was  almost,  if  not  quite,  that  given  by  the 
witnesses  of  the  plaintiff,  Bassinger,  and  was  not  conflicting.  It  is 
only  necessary  for  us,  therefore,  to  consider  its  legal  effect.  The 
statute  is  plain,  positive,  and  peremptory.  It  admits  of  no  excuse 
for  leaving  personal  chattels,  capable  of  manual  delivery  and  removal, 
in  the  apparent  possession  of  the  vendor;  nor  does  it  admit  of  a  con- 
struction whereby  there  may  be  a  joint  or  concurrent  possession  in 
both  vendor  and  vendee;  nor  can  a  case  be  talcen  out  of  the  statute, 
nor  can  the  statute  be  satisfied,  by  proving  that  the  sale  was  bona 
fide,  and  no  fraud  intended.  Unless  the  purchaser  can  show  such  a 
substantial  compliance  with  its  terms  as  affords  visible  notice  to  the 
community  of  a  change  in  the  ownership  of  the  goods,  the  transac- 
tion constitutes  a  fraud  in  law,  and  as  such  must  be  held  to  be  void 
as  to  creditors  and  subsequent  purchasers  in  good  faith  of  the  vendor. 

Cook  V.  Mann^  6  Colo.  21,  is  cited  by  both  parties  in  the  contro- 
versy as  a  proper  construction  of  this  statute,  both  finding,  therein 
principles  of  law  announced  which  they  construe  as  supporting  their 
respective  theories  as  to  the  proper  disposition  of  the  points  involved 
in  the  present  controversy.  They  also  find,  as  they  suppose,  analo- 
gous facts  and  circumstances,  in  respect  to  which  they  insist  that 
the  same  rules  of  construction  must  be  applied.  The  circumstances 
of  that  case  respecting  the  change  of  possession,  when  carefully  ex- 
amined, will  be  found  to  differ  widely  from  those  appearing  in  the 
case  at  bar.  That  was  the  sale  of  a  stock  of  goods,  consisting  of 
boots  and  shoes.  The  stock  was  in  the  store-room  in  which  Hay- 
wood, the  owner,  was  and  had  been  pursuing  his  business  as  a  mer- 
chant. The  goods  sold  were  not  removed  from  this  store-room  at  the 
time  of  the  sale.  Haywood  did  not  quit  the  store-room  upon  the  com- 
pletion of  the  sale,  but  the  provisions  of  the  statute  were  satisfied 
nevertheless.  An  inventory  of  the  goods  was  taken,  and  the  price 
($4,000)  was  paid.  The  purchaser,  Mann,  took  immediate  posses- 
sion, no^  only  of  the  goods,  but  of  the  store-room  in  which  they  were 
situated.  He  assumed  the  lease,  hired  his  clerks,  (one  of  them  being 
Haywood,  the  former,  proprietor,)  and  changed  the  sign  by  placing 
his  own  sign,  "C.  Y.  Mann  &  Co.,"  over  the  door.  He  then  devoted 
bis  time  and  attention  to  the  business,  personally  managing  the  same, 
at  the  same  stand,  replenishing  the  stock  when  necessary,  and  aseum- 
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ing  exclusive  control  of  the  basiness.  Chief  Jastice  Ei«bebt»  who  de» 
livered  the  opinion,  says:  "All  the  indicia  of  ownership  usual  in 
mercantile  basiness  were  present,  and  there  was  a  complete  change 
of  the  control  and  dominion  of  the  property."  Now,  it  is  obvious, 
from  this  statement  of  the  case  referred  to,  that  so  far  as  the  imme- 
diate delivery  of  possession  was  concerned,  and  likewise  with  respect 
to  the  actual  and  continued  change  of  possession,  there  was  nothing 
4K>lorable  or  uncertain.  The  possession  was  neither  joint  nor  con- 
current in  the  vendor  and  vendee,  but  visibly  absolute  in  the  vendee. 
No  one  could  approach  the  store  without  witnessing  the  evidence  of 
a  change  of  ownership.  The  employment  of  the  former  proprietor  in 
the  capacity  of  a  clerk  was  held  to  be  unobjectionable,  since  a  clerk 
is  not  vested  with  the  possession  of  the  merchant's  goods.  If  the 
transaction  was  tainted  with  fraud  at  all,  it  was  fraud  in  fact,  and 
not  fraud  in  law.  But  no  fraud  in  fact  was  charged.  The  rules  of 
law  laid  down  as  a  proper  construction  of  the  statute  were : 

"The  vendee  must  take  the  actual  possession,  and  the  possession  must  be 
open,  notorious,  and  unequivocal;  such  as  to  apprise  the  community,  or  those 
who  are  accustomed  to  deal  with  the  party,  that  the  goods  liave  changed 
hands,  and  that  the  title  has  passed  out  of  the  seller  and  into  the  purchaser. 
This  must  be  determined  by  the  vendee  using  the  usual  marks  or  indicia  of 
'  ownership,  and  occupying  that  relation  to  the  thing  sold  which  owners  of 
property  generally  sustain  to  their  own  property.  The  possession  must  be 
exclusive  of  the  vendor.    A  concurrent  or  joint  possession  is  not  admissible.** 

The  rules  here  announced  are  believed  to  be  the  established  rules  of 
construction  of  the  statute  quoted,  and  apply  to  all  oases,  so  far  as 
the  facts  necessary  to  be  done  subsequent  to  the  purchase  are  concerned. 
These  acts  must  be  of  such  a  character  as  to  afford  reasonable  notice 
to  the  public  of  the  change  of  ownership.  The  same  acts  are  not 
required  in  each  case  that  arises^  but  equivalent  acts  must  be  per- 
formed in  order  to  render  the  sale  valid.  In  the  case  cited  no  essen- 
tial precantion  seems  to  have  been  omitted. 

Now,  what  acts  did  Dr.  Bassinger  perform,  subsequent  to  his  pur- 
chase, which  afforded  notice  to  the  community  that  he,  and  not  Wel- 
bom,  owned  these  household  goods.  At  the  time  of  the  sale  Welbom 
was  the  party  in  possession  of  the  house,  and  Dr.  Bassinger  and  his 
wife  were  the  guests  of  Welbom  and  Jiis  wife.  Both  families  contin- 
ued to  reside  in  the  house  after  as  before  the  sale.  How,  then,  did 
the  plaintiff  acquire  the  actual,  exclusive,  and  visible  possession  which 
is  essential  to  the  validity  of  the  transaction?  We  haVe  just  seen 
how  the  same  statute  was  satisfied  in  the  purchase  of  a  stock  of  goods, 
but  we  look  in  vain  for  equivalent  acts  performed  by  Dr.  Bassinger  in 
the  present  case.  He  made  or  kept  up  the  fires  in  the  furnace ;  he 
did  this  before  as  well  as  after  the  sale.  He  paid  some  of  the  house- 
hold expenses;  but  to  whom  is  not  stated.  He  talked  of  his  pur- 
chase with  some  of  his  neighbors;  this  is  of  no  force, — the  statute  does 
not  permit  the  transaction  to  rest  on  the  declarations  of  the  parties, 
nor  upon  acts  of  such  character  as  to  be  insufficient  to  give  the  req- 
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aisite  notice  to  creditors.  He  recorded  the  bill  of  sale  given  him  by 
Welborn;  the  law  does  not  require  or  authorize  such  instruments  to 
be  recorded, — hence  the  record  is  no  notice  to  creditors.  Both  he 
and  Welborn  say  he  assumed  possession  and  control  of  the* furniture 
from  the  time  of  the  purchase  until  the  levy  of  the  attachment;  but 
when  asked  what  was  done  to  manifest  this  to  the  outside  world,  only 
the  above-mentioned  matters,  and  the  publicity  of  the  sale  on  Decem- 
ber 8th,  could  be  stated.  It  is  not  sufficient  that  a  sale  is  open  and 
bona  fide.  These  facts  need  not  be  disputed  by  a  creditor.  It  is 
easier  to  state  what  Mr.  Bassinger  failed  to  do.  He  did  not  visibly 
or  openly  assume  the  proprietorship  of  the  residence  in  which  the  car- 
pets, chairs,  and  other  goods  were  situated.  He  did  not  accept  a 
lease  of  the  house,  but  refused  to  pay  the  rent.  He  did  not  indicate, 
even  by  a  sign  upon  the  door,  that  the  house  No.  323  California  street 
was  the  place  of  his  residence.  On  the  contrary,  a  caller  would  be 
informed  by  the  door-plate  that  it  was  the  residence  of  James  F« 
Welborn.  Inside,  no  change  of  the  relations  of  the  two  families, — 
Dr.  Bassinger  and  wife,  and  Mr.  Welborn  and  wife, — or  in  the  occu- 
pation of  the  house,  or  use  of  the  furniture,  was  apparent. 

Counsel  for  plaintiff  in  error  relies,  mainly,  upon  the  good  faith  of 
the  transaction,  and  cites  us  to  respectable  and  able  decisions  in 
favor  of  his  theory  of  this  case;  but  the  fact  that  these  decisions  were 
based  upon  statutes  dissimilar  to  ours — statutes  not  containing  the 
peremptory  requirements  of  section  14  of  our  statute  of  frauds — ren- 
ders them  inapplicable  as  authority  in  this  case.  His  principal  re- 
liance is  upon  the  decisions  of  the  supreme  court  of  the  state  of 
Pennsylvania.  The  statute  of  Pennsylvania„upon  which  the  decis- 
ions cited  were  based,  does  not  appear  to  have  contained  the  provis- 
ions of  section  14, — that  "unless  tbe  same  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual' and  continued  change 
of  possession  of  the  things  sold  or  assigned,  shall  be  presumed  to  be 
fraudulent  and  void,  as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assignment,  or  subsequent  pur- 
chasers in  good  faith,  and  this  presumption  shaU  be  conclusive."  By 
reason  of  the  absence  of  such  statutory  provisions,  the  courts  of 
Pennsylvania  are  able  to  recognize,  in  certain  cases,  a  constructive 
delivery  of  personal  chattels,  followed  by  a  constructive  or  concurrent 
possession,  and  to  make  the  validity  of  a  sale  depend  upon  the  bona 
fides  of  the  transaction.  This  distinction  between  the  statutory  rules 
of  the  two  states  is  a  very  important  one.  The  validity  of  the  same 
transaction,  if  tested  under  one  statute,  may  be  decided  upon  the 
weight  of  testimony  as  to  whether  or  not  there  existed  therein  fravd 
in  fact.  We  do  not  mean  to  say  that  all  cases  arising  under  the  stat- 
ute might  be  so  determined;  but  the  other  statute  requires  the  sub- 
mission of  the  further  issue,  in  all  cases,  whether  certain  acts  have 
been  performed  the  omission  of  which  constitutes  fraud  in  law,  and 
conclusively  avoids  the  sale.     We  can,  therefore,  only  recognize  as 
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authority  in  the  construction  of  the  foregoing  section  of  our  statute 
decisions  based  upon  the  same  or  similar  statutory  provisions.  As 
said  by  Chief  Justice  Currey  in  Woods  v.  Bugbey,  29  Cal.  479 : 

"It  is  quite  useless  to  cite  decisions  made  under  the'statutes  of  Elizabeth* 
and  of  New  York  or  other  states,  allowing  the  want  of  an  immediate  delivery, 
and  an  actual  and  continued  change  of  possession,  to  be  explained  or  ac- 
counted for,  as  authoritative  expositions  of  the  rule  which  our  statute  has 
provided  " 

The  decisions  cited  in  the  briefs,  upon  statutes  substantially  the 
same  as.  onr  own,  are  those  of  California,  Nevada,  Montana,  Ver- 
mont, and  Connecticut.  The  statute  of  Missouri  is  similar,  as  is  also 
the  rule  of  decision  established  by  the  courts  of  that  state.  The 
statutory  provisions  of  the  following  states  appear  to  be  essentially 
different  from  section  14  of  our  statute  of  frauds:  Pennsylvania, 
New  York,  Michigan,  Maine,  Massachusetts,  and  New  Hampshire. 

This  classification  of  authorities  discloses  that  the  cases  tending  to 
sustain  the  plaintiff's  theory  arose  upon  statutes  unlike  the  statute 
under  consideration.  For  example,  in  Evans  v.  Scott,  89  Pa.  St. 
136,  the  same  house  vras  occupied  jointly  by  two  brothers,  one  be- 
ing married  and  the  other  a  bachelor.  The  lease  of  the  building  was 
in  the  name  of  the  married  one,  but  both  contributed  to  the  payment 
of  the  rent.  The  carpets  npon  the  floor  had  been  purchased  and 
laid  down  by  the  married  brother;  but,  being  unable  to  pay  for  them 
when  the  note  given  therefor  matured,  he  sold  them  to  his  brother, 
who  paid  the  note,  and  by  order  of  the  vendor  received  from  the 
merchant  a  bill  of  sale  of  the  carpets ;  after  which  they  were  suf- 
fered to  remain  in  the  same  situation  as  they  were  previous  to  the 
sale,  and  to  be  used  by  both  brothers  as  before.  Held,  there  was  a 
sufiBcient  change  of  possession ;  that  an  actual  change  of  possession 
could  not  be  made  without  one  brother  turning  the  other  out  of  doors, 
which  was  unnecessary.  The  court  held  that  "the  question,  under 
such  circumstances,  to  be  submitted  to  the  jury,  is  whether  the 
change  of  possession  was  actual  and  bona  fide, — not  pretended,  de- 
ceptive, and  collusive;  and  whether  such  change  of  possession  was 
all  that  could  have  been  expected  of  the  vendor,  [vendee,]  taking  into 
view  the  character  and  situation  of  the  property,  and  the  relations  of 
the  parties.''  This  would  indicate  a  flexible  statute,  which  may  be 
construed  to  suit  the  circumstances  of  the  parties. 

The  rule  laid  down  in  Hall  v.  Parsons^  17  Vt.  271,  was  that  a  con- 
current possession  of  personal  property  by  the  vendor  and  vendee, 
after  the  sale,  renders  the  sale  fraudulent  per  se  as  to  the  creditors  of 
the  vendor;  but  to  have  that  effect  the  joint  possession  must  appear 
to  be  of  the  same  description,  in  the  use,  occupancy,  and  disposition 
of  the  property,  as  that  of  joint  owners. 

In  Norton  v.  Doolittle,  32  Conn.  405,  the  conrt  say: 

"The  rule  of  law  which  requires  a  change  of  possession  is  one  of  policy. 
Its  object  is  the  prevention  of  fraud.    It  applies  both  to  property  attached 
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and  to  property  sold.  The  policy  which  dictates,  and  the  prevention  at  which 
it  aims,  requires  its  rigid  application  to  every  case  where  there  has  not  been 
an  actual,  visible,  and  continued  change  of  possession." 

The  supreme  court  of  California  construed  a  section  of  the  statute 
of  frauds  of  that  state,  corresponding  to  our  section  14,  in  Stevens  v. 
Irwin,  15  Cal.  503,  the  decision  being  subsequently  approved  as  the 
true  rule  of  construction  in  Godchaux  v.  Mulford,  26  Cal.  316.  The 
rule  laid  down  in  those  cases  was : 

"Delivery  must  be  made  of  the  property.  The  vendee  must  take  the  actual 
possession.  That  possession  must  be  open  and  unequivocal,  carrying  with 
it  the  usual  marks  and  indications  of  ownership  by  the  vendee.  It  must  be 
such  as  to  give  evidence  to  the  world  of  the  claims  of  the  new  owner.  He 
must,  in  other  words,  be  in  the  usual  relation  to  the  property  which  owners 
of  goods  occupy  to  their  property.  This  possession  must  be  continuous, — 
not  taken  to  be  surrendered  back  again;  not  formal,  but  substantial." 

In  Brown  Y.  Kimmel,  67  Mo.  430,  the  sale  of  a  stock  of  goods  in  a 
store  was  held  void  because  no  indicia  of  a  change  of  ownership  were 
visible.  The  sign  of  the  former  proprietor,  who  made  the  sale,  was 
permitted  to  remain  on  the  building,  and  the  vendor  was  frequently 
at  the  store  after  the  sale,  and  occasionally  made  sales  of  goods  him- 
self. The  court  held  that  the  retention  of  the  old  sign  amounted  to 
a  declaration  to  the  public  that  Dogherty  was  still  proprietor  of  the 
store,  and  that  it  gave  to  the  transaction  an  equivocal  character.  It 
was  further  held  that  the  change  of  possession,  not  having  been  such 
as  the  statute  required,  as  appeared  from  the  undisputed  facts  of  the 
case,  should  have  been  declared  to  be  fraudulent  as  a  matter  of  law. 
Bee,  also.  Woods  v.  Bugbey,  29  Cal.  466;  Latnrence  v.  Btimham,  4 
Nev,  861;  Hull  v.  Sigsworih,  48  Conn.  258;  Clafiin  v.  Rosenberg,  42 
Mo.  449;  Perrin  v.  Reed,  3^  Vt.  2;  Pierce  v.  Chipman,  8  Vt.  337. 

The  point  is  made,  and  strongly  insisted  upon,  by  counsel  for  the 
plaintiff  in  error,  that  a  compliance  with  the  terms  of  the  spirit  and 
letter  of  the  statute,  in  the  present  case,  was  waived  by  the  knowl- 
edge and  conduct  of  the  creditors.  They  knew  of  the  sale  to  the 
plaintiff,  and  practically  conceded  that  his  purchase  was  made  in 
good  faith.  These  circumstances  in  no  manner  relieved  the  plaintiff 
from  a  compliance  with  the  terms  of  the  statute.  The  statute  being 
peremptory,  the  purchaser's  failure  to  comply  therewith  placed  the 
creditors  of  his  vendor  in  the  condition  mentioned  in  the  case  of 
Perrin  v.  Reed,  supra,  where  it  was  held  that  "a  creditor,  with  full 
knowledge  of  such  a  transaction,  has  notice  of  a  sale  that  in  law 
is  void  as  to  him;"  or,  as  held  in  Lawrence  v.  Burnham,  supra: 
''Whether  the  creditor  has  knowledge  of  such  a  sale  or  not  is  of  no 
consequence." 

It  is  argued  that  adherence  to  the  strict  letter  of  the  statute  works 
a  manifest  hardship  in  the  present  case;  that  the  statute  should  have 
a  reasonable  interpretation,  according  to  the  nature  of  the  property 
conveyed  and  the  circumstances  of  the  parties.  Authorities  to  such 
effect  are  cited.     That  the  rule  operates  with  hardship  in  many  cases 
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affords  to  the  courts  no  excuse  for  declining  to  enforce  it.  Cases  de- 
cided under  statutes  containing  the  provisions  of  our  section  14  are 
often  preceded  by  the  statement  that  the  "good  faith"  of  the  transac- 
tion is  not  questioned;  but,  notwithstanding  such  concession,  the 
transaction  is  never  sustained,  when  resting  on  this  proposition  alone. 
In  so  far  as  the  specific  requirements  of  the  statute  are  concerned, 
as  elsewhere  stated,  they  admit  of  no  excuse.  All  courts  administer- 
ing this  statute,  so  far  as  we  are  advised,  hold  that  proof  of  good 
faith  and  the  payment  of  value  will  not  supply  the  place  of  the  acts 
required  to  be  performed.  The  cases  of  Hull  v.  Sigswortk,  Woods  v. 
Bugbey,  and  Lawrence  v.  Burnham,  supra,  were  all  cases  of  hardship, 
and  others  of  this  character  might  be  cited. 

Our  statute  has  not  always  been  in  its  present  peremptory  form. 
Section  14,  however,  is  literally  identical  with  section  14  of  the  orig- 
inal act  of  October  31,  1861,  (Laws  1861,  p.  244,)  down  to  the  clos- 
ing  words  of  the  present  section^ — "and  this  presumption  shall  be  cori' 
elusive."  This  clause  in  the  original  act  was  in  the  following  form: 
"And  shall  be  conclusive  evidence  of  fraud."  But  the  legal  effect  of 
the  original  section  was  so  qualified  by  an  additional  provision  as  to 
practically  alter  the  remedy  and  change  the  legal  effect  of  the  section. 
This  provision  was:  "Unless  it  shall  be  made  to  appear  on  the  part 
of  the  person  claiming  under  said  sale  or  assignment  that  the  same  was 
inade  in  good  faith,  and  without  any  intent  to  defraud  such  creditors  or 
purchasers.''  If  the  latter  provision  still  existed,  the  plaintiff's  argu- 
ments, authorities,  and  evidence  would  be  in  point ;  for  it  is  plain  that 
in  such  case  the  validity  of  plaintiff's  purchase  might  have  been  de- 
termined in  his  favor  upon  proof  that  the  same  was  made  in  good 
faith,  and  without. any  intent  to  defraud  creditors  or  purchasers.  The 
elimination  of  this  qualifying  provision  is  a  strong  indication  that  it 
rendered  the  original  section  inefficient  to  prevent  fraudulent  trans- 
fers of  personal  property.  Its  effect,  while  in  force,  was  to  authorize 
a  recovery  by  the  vendee  in  eve^y  case  upon  the  finding  of  a  jury  that 
his  purchase  was  made  in  good  faith,  and  without  any  intent  to  de- 
fraud creditors  or  subsequent  purchasers.  The  experience  of  the  bar, 
as  well  as  the  experience  of  the  courts,  is  that  proof  of  this  character 
can  be  as  readily  produced  in  cases  of  fraudulent  sales  and  purchases 
as  in  those  in  which  no  element  of  fraud  exists.  But  by  striking  out 
this  provision,  and  resting  the  issue,  in  every  case,  upon  the  question 
of  fraud  in  law,  instead  of  fraud  in  fact,  though  attended  with  hard- 
ships  in  some  cases,  the  statute  was  rendered  effective.  No  pretext 
or  excuse  for  non-compliance  with  the  spirit  of  its  provisions  could 
then  be  entertained,  for  thereupon  they  became  positive  and  per- 
emptory, and  failure  to  comply  therewith  raised  a  con<?Zii«it?e  presump- 
tion that  the  sale  was  fraudulent  and  void  as  to  creditors,  and  to  sub- 
sequent purchasers  in  good  faith.  The  fifth  section  of  the  New  York 
act  of  December,  1827,  concerning  fraudulent  conveyances,  etc.,  was 
almost  identical  with  section  14  of  our  statute  of  1861.  It  appears 
v.lOp.no.9— 52 
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to  have  been  passed  to  establish  a  stable  rule  for  the  prevention  of 
frauds  upon  creditors,  instead  of  the  statutes  of  13  &  27  Eliz.,  which 
had  become  so  incumbered  with  exceptions  by  the  decisions  of  English 
and  American  courts  as  to  be  practically  of  no  force. ' 

An  interesting  and  concise  statement  of  the  effect  of  the  above- 
mentioned  statutes,  and  the  adjudications  thereon,  is  given  by  chief 
Justice  CuRREY  in  Woods  v.  Bugbey,  supra.  Respecting  the  fifth  sec- 
tion of  the  New  York  act  of  December,  1827,  he  says :  "It  failed  to 
prevent  the  frauds  against  which  the  statutes  of  13  &  27  Eliz.  were 
aimed,  as  the  judicial  history  of  that  state  since  the  act  went  into  ef- 
fect abundantly  attests."  We  are  of  opinion  that  "the  judical  history" 
of  both  this  country  and  England  demonstrates  the  wisdom  of  a  pos- 
itive rule,  such  as  tbat  in  force  in  this  state,  and  the  other  states  pre- 
viously referred  to,  under  which  no  latitude  is  given  the  courts  to 
change  the  issue  from  fraud  in  law  to  fraud  in  fact.  As  held  in  Nor- 
ton V.  Doolittle,  supra,  the  rule  is  one  of  policy,  and  to  make  it  effective 
as  a  remedy  it  must  be  rigidly  applied  in  every  case  where  there  has 
not  been  an  actual,  visible,  and  continued  change  of  possession. 

The  argument  that  a  reasonable  interpretation  must  be  placed 
upon  the  statute,  and  that  impossibilities  should  not  be  required,  is 
recognized  by  us  as  sound.  At  the  same  time  a  purchaser  cannot 
be  permitted,  in  any  ease,  to  fold  his  arms  after  making  his  purchase, 
take  no  steps  to  complete  the  sale,  and  have  his  case  excepted  from 
the  rule  by  reason  of  his  good  faith,  and  the  inconvenience  attending 
a  substantial  compliance  with  the  statute.  It  is  true,  as  suggested 
by  counsel  for  plaintiff  in  error,  that  the  statute  does  not  require  im- 
possibilities. A  purchaser  of  2,000  sacks  of  grain  cannot  reasonably 
remove  them  all  immediately.  The  purchaser  of  a  kiln  of  hot  brick 
cannot  remove  the  brick  while  hot.  But  other  acts  can  be  substi- 
tuted which  will  apprise  the  community  of  the  change  of  ownership, 
and  satisfy  the  demands  of  the  law.  This  subject  was  considered  in 
Lay  V.  Neville,  25  Gal.  545,  wherein  the  court  say : 

"It  was  not  intended  by  the  fifteenth  section  of  the  statute  of  frauds  to  make 
a  sale  void,  as  against  the  creditors  and  purchasers  of  the  Vendor,  unless  the 
vendee  should  perform  in  every  case  what  might  in  some  cases  be  an  impos- 
sibility. *  *  *  The  acts  that  will  constitute  a  delivery  will  vary  with 
the  different  classes  of  cases,  and  will  depend  very  much  upon  the  character 
and  quantity  of  the  property  sold,  as  well  as  the  circumstances  of  each  par- 
ticular case. " 

The  court  makes  a  distinction  between  ponderous  articles,  as  a  block 
of  granite  or  a  stack  of  hay,  and  articles  of  small  bulk,  as  a  parcel 
of  bullion  or  a  sack  of  grain.  After  consideration  of  the  various  cir- 
cumstances, the  rule  stated  by  the  court  as  applicable  to  all  cases  is : 

"It  was  intended  that  the  vendee  should  immediately  take,  and  contin- 
uously hold,  the  possession  of  the  goods  purchiised  in  the  manner,  and  ac- 
companied with  such  plain  and  unmistakable  acts  of  possession,  control,  and 
ownership,  as  a  prudent  bona  fide  purchaser  would  do  in  the  exercise  of  his 
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rights  over  the  property,  so  that  all  persons  might  have  notice  that  he  owned 
and  had  possession  of  the  property." 

Upon  a  full  consideration  of  the  law  applicable  to  the  present  case, 
and  of  the  facts  as  shown  by  the  plaintiff's  witnesses,  we  are  of 
opinion  that  no  error  was  committed  in  withdrawing  the  case  from 
the  consideration  of  the  jury.  The  rule  is  that  where  the  uncontra- 
dieted  evidence  of  the  plaintiff  fails  to  show  such  a  compliance  with 
the  statute  as  would  sustain  a  verdict  in  his  favor,  it  is  proper  to 
direct  a  verdict  for  the  defendant.  Stern  v.  Henley,  68  Mo.  262; 
Brown  v.  Kimmel,  supra.  The  case  of  Parks  v.  Barney,  55  Cal.  240, 
is  not  in  point,  since  the  evidence  there  strongly  tended  to  show  a 
compliance  with  the  provisions  of  the  statute. 

in  respect  to  the  attempted  negotiations  of  Mr.  Decker,  we  fail  to 
see  how  they  excuse  the  non-performance  of  acts  required  to  be  done 
by  the  plaintiff. 

The  judgment  must  be  affirmed. 
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SUPREME  COURT  OF  ICAirSAS. 
(86  KaxL  286)  ' 

Atchison,  T.  &  S.  F.  E.  Co.  v.  Irwin. 
Filed  May  6,  1886. 

TBiAi/—lH8TRUCTioNfr— Question  not  Made  by  Plbabinos. 

In  an  action  against  a  railroad  compaDj  to  recover  for  personal  injuries, 
wbere  the  plaintitf  specifically  alleged  that  the  injury  was  caused  by  the  neg- 
ligence of  his  co-employe,  the  engineer  of  the  train,  and  no  other  basis  of  re- 
covery was  stated,  it  was  error  for  the  court  to  present  to  the  Jurj  a  (question 
not  made  by  the  pleadings,  by  instructing  them  that  the  plaintiff  might  re- 
cover if  the  injury  was  causea  by  the  negligence  of  the  fireman. 

Error  from  McPherson  county. 

A.  A.  Hurd  and  Frank  Doster,  for  plaintiff  in  error. 

Frank  G.  White,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  William  H.  Irwin  against 
the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company,  to  recover  for 
personal  injuries  sustained  by  him  while  serving  the  company  as 
brakeman.  It  was  tried  to  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  and  the  defendant  brings  the  case  here 
upon  alleged  errors  in  the  instructions  given  to  the  jury.  The  plain- 
tiff, after  stating  his  employment  as  brakeman,  and  that  while  so  en- 
gaged, on  April  14,  1883,  it  became  necessary  for  him  to  couple  to- 
gether the  engine  and  a  certain  car,  set  forth  the  cause  of  the  injury, 
and  the  liability  of  the  defendant  therefor,  in  the  following  language : 

"That  the  engineer  of  said  train,  who  was  then  an  employe  of  the  defend- 
ant, and  a  co-euiploye  of  the  plaintiff,  and  controlling  and  operating  his  said 
engine  at  the  time,  backed  his  said  engine  towards  the  plaintiff  and  the  said 
car,  for  the  purpose  of  permitting  the  plaintiff  to  couple  together  the  engine 
and  said  car;  that  when  the  engine  had  approached  to  the  proper  distance 
from  the  said  car  the  plaintiff  signaled  the  engineer  to  stop  the  engine,  and 
stepped  in  the  proper  manner,  and  at  the  proper  time,  between  the  engine  and 
tlie  car  for  the  purpose  of  making  the  coupling  as  aforesaid;  but  plaintiff 
avers  that  the  said  engineer,  neglecting  the  legal  duty  which  lie  owed  him- 
self, this  plaintiff,  and  defendant,  negligently  and  unlawfully  failed,  neg- 
lected, and  refused  to  stop  his  said  engine  when  so  signaled  as  aforesaid  by 
plaintiff,  or  to  pay  any  attention  to  the  phuntiff's  said  signal,  by  reason 
whereof,  through  the  gross  negligence  and  default  of  the  said  engineer,  and 
without  any  negligence  or  fault  of  the  plaintiff,  the  said  engine  was  pro- 
pelled against  the  said  car  with  such  terrific  force  and  a  terrible  jar  as  to 
nearly  throw  the  plaintiff  from  his  feet,  and  to  catch  the  thumb  and  finger  of 
his  left  hand  between  the  bumpers  of  the  said  engine  and  car,"  etc. 

The  petition  contains  no  averment  that  the  injury  occurred  by  rea- 
son of  any  other  cause,  or  through  the  negligence  or  fault  of  any  co- 
employe  of  the  plaintiff,  other  than  the  engineer.  The  defendant 
denied  the  allegations  of  the  plaintiff,  and  alleged  that  the  injury  re- 
sulted from  the  plaintiff's  own  carelessness. 

The  jury  were  instructed,  among  other  things,  that — 
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"The  plaintiff  here  seeks  to  recover  against  the  defendant  for  a  claimed  in- 
jury which  he  says  he  received  while  in  the  employment  of  the  defendant 
company  in  the  operation  of  its  railroad,  and  he  says  tliat  he  is  entitled  to 
recover  by  reason  of  the  negligence  of  certain  other  employes  of  the  company, 
to-wit,  the  engineer  or  fireman,  or  both.  Xow,  I  say  to  you  that,  under  the 
laws  of  this  state,  if  this  injury  occurred  while  these  parties  were  in  the  per- 
formance of  their  duty  in  operating  cars  on  the  line  of  this  defendant's  rail- 
road, then  the  acts  of  this  engineer  and  fireman  were  the  acts  of  this  defend- 
ant, and  they  are  liable  for  the  acts  of  the  engineer  and  fireman." 

In  another  part  of  the  charge  it  is  stated: 

"l^ow,  the  question  is,  what  may  be  the  improper  acts  of  these  men  in  the 
law,  so  that  this  defendant  company  will  be  liable  for  it?  The  rule  of  law 
incumbent  upon  them  was — both  the  engineer  and  fireman — that,  in  the 
performance  of  their  duties  in  operating  the  engine  at  the  time  the  accident 
occurred,  was  the  use  of  ordinary  care  aqd  attention,"  etc. 

And  in  still  other  portions  of  the  charge  the  jury  were  told  that  the 
defendant  wonid  be  liable  for  the  negligence  of  the  fireman  as  well  as 
for  that  of  the  engineer.  The  exceptions  taken  to  these  instructions 
are  well  founded.  It  is  well  established  that  the  plaintiff  is  not  en- 
titled  to  recover  upon  any  other  basis  or  cause  of  action  than  that 
alleged  in  his  petition.  The  only  issue  tendered  by  him  was  the 
alleged  negligence  of  the  engineer.  The  petition  contained  no  general 
charge  that  the  injury  resulted  from  the  negligence  of  the  defendant, 
and  no  intimation  that  it  was  occasioned  by  any  fault  or  neglect  of 
the  fireman.  The  court,  therefore,  by  its  charge,  undertook  to  enlarge 
the  issue,  and  to  present  to  the  jury  a  case  not  made  by  the  plead- 
ings. This  was  error.  Union  Pac,  Ry.  Co.  v.  Young,  8  Kan.  658; 
Price  V.  Railway  Co.,  73  Mo.  414;  Edens  v.  Railroad  Co.,  Id.  212; 
Waldhier  v.  Railroad  Co.,  71  Mo.  514;  Ely  v.  St.  Louis,  etc.,  Ry.  Co., 
16  Amer.  &  Eng.  R.  Cas.  342. 

Undoubtedly,  the  company  is  liable  for  the  negligence  of  the  fire- 
man as  well  as  for  that  of  the  engineer;  but  the  plaintiff  cannot  plead 
that  the  liability  arose  from  the  negligence  of  the  engineer,  and 
sustain  bis  action  by  showing  negligence  in  the  fireman,  or  in  some 
other  servant  of  the  company.  If  the  proof  disclosed  that  the  injury 
was  occasioned  by  the  negligence  of  the  fireman,  or  through  some 
joint  fault  of  the  engineer  and  the  fireman,  the  plaintiff  might,  under 
the  liberal  provisions  of  the  Code,  have  obtained  leave  to  amend  his 
petition.  But  in  that  case  the  defendant  would  have  been  entitled 
to  a  continuance,  as  it  could  not  be  compelled  to  enter  at  once  upon 
the  trial  of  a  wholly  different  issue  than  that  which  had  been  formed 
by  the  pleadings.  The  defendant  had  a  right  to  assume  that  it  would 
not  be  called  upon  to  meet  any  issue  of  negligence  in  the  fireman,  and 
may  have  gone  there  entirely  unprepared  to  try  that  question.  But 
the  plaintiff  made  no  application  to  amend,  and  no  amendment  was 
made.  If  the  evidence  indisputably  showed  that  the  injury  was 
caused  by  the  negligence  of  the  engineer,  and  not  through  any  fault. 
of  the  fireman,  we  might  hold  the  instruction  to  be  harmless;  but 
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such  is  not  the  case.  The  evidence  is  conflicting  with  regard  to  the 
fault  of  the  engineer,  and  there  was  incidentally  brought  into  testi- 
mony some  proof  tending  to  show  negligence  in  the  fireman.  In 
view  of  this  condition  of  the  evidence,  we  are  unatle  to  say  that  the 
directions  given  by  the  court  that  the  defendant  might  be  held  liable 
for  the  negligence  of  the  fireman  did  not  mislead  the  jury,  and  we 
must,  therefore,  reverse  the  judgment,  and  remand  the  cause  for  a 
new  trial. 

(All  the  justices  concurring.) 


(35  Kan.  282) 

PIA.TT  and  another  v.  Head. 

Filed  May  7, 1886. 

Triai,— Argument—  Waiver. 

Where  a  case  is  tried  before  the  court  without  a  jury,  and  at  the  close 
of  the  evidence  the  plaintiff's  counsel,  in  the  hearing  of  the  court,  ask  the 
defendants'  counsel  whether  they  desire  to  argue  the  case  or  not,  stating 
that  the  plaintiff's  counsel  do  not  wish  to  do  so;  and  the  defendants'  counsel, 
hearing  the  same,  do  not  answer;  and  the  court  then  renders  its  decision, 
which  is  adverse  to  the  defendants;  and  the  defendants'  counsel  except  to  the 
decision,  and  then  ask  the  court  to  permit  them  to  argue  the  case,  and  the 
court  refuses;  ?ieid,  not  error;  that  defendants'  counsel,  by  their  silence, 
waived  their  right  to  make  an  argument  at  that  time,  or  at  any  time  prior  to 
their  argument  on  their  motion  for  a  new  trial. 

Error  from  Washington  county. 

A,  S.  Wilson  and  A.  M.  Hallowell,  for  plaintiffs  in  error. 

Lowe  d  Smith,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  F.  A.  Head  against 
Kentuck  B.  Piatt,  F.  M.  Layering,  and  H.  J.  Bond,  on  two  promis- 
sory notes  executed  by  Piatt  to  Layering,  and  indorsed  to  Head,  and 
a  mortgage  on  real  estate  executed  by  Piatt  to  Layering  to  secure 
these  two  notes,  and  to  secure  another  claim.  Layering  owned,  and 
had  become  entitled  to  recover,  on  this  other  claim,  and  set  up  the 
same  in  his  answer,  and  also  asked  for  the  foreclosure  of  the  mort- 
gage. The  case  was  tried  before  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  fayor  of  the  plaintiff  on  both  of  his  notes  and 
the  mortgage,  and  also  in  fayor  of  Layering  on  his  claim  and  the 
mortgage;  and  Piatt  and  Bond,  as  plaintiffs  in  error,  bring  the 
case  to  this  court,  making  Head  alone  the  defendant  in  error.  Lay- 
ering has  not  been  made  a  party  to  the  case  in  this  court.  Bond,  in 
the  court  below,  made  default,  not  haying  either  answered  or  ap- 
peared in  the  case,  although  duly  summoned,  and  the  pleadings  of 
the  plaintiff.  Head,  unquestionably  authorized  the  judgment  that 
was  rendered  in  his  fayor.  Hence,  Bond  can  certainly  have  no  grounds 
for  a  reversal  of  the  judgment  of  the  court  below.  As  to  Piatt,  he 
consented  that  judgment  should  be  rendered  against  him  upon  one  of 
the  promissory  notes  sued  on  by  Head,  and  also  upon  the  claim  set 
up  by  the  defendant  Layering,  and  that  the  mortgage  should  be  fore- 
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closed  with  respect  to  both  these  claims.  Hence,  Piatt  has  no  ground 
for  alleging  error,  except  with  respect  to  the  other  promissory  note 
sued  on  by  Head,  and  the  mortgage  so  far  as  it  secures  such  note. 
This  other  promissory  note  last  mentioned  was  executed  December 
26,  1882,  by  Piatt  to  Layering,  for  $400,  and  was  indorsed  by  Lay- 
ering to  Head,  and  became  due  on  February  1, 1883.  The  defendant 
alleged  a  failure  of  consideration  with  respect  to  this  note ;  that  it 
was  indorsed  to  Head  after  it  became  due ;  and  that  Head  had  knowl- 
edge of  such  failure  of  consideration;  and  these  were  the  only  dis- 
puted questions  of  fact  submitted  to  the  court  below  for  decision. 
We  shall  assume,  for  the  purposes  of  this  case,  that  there  was  a  fail- 
ure of  consideration  for  the  note.  There  was  also  some  eyidence  in- 
troduced by  the  defendant  Piatt  tending  to  show  that  the  note  was 
transferred  to  Head  after  maturity,  and  that  he  had  notice  of  the 
failure  of  consideration.  But,  on  the  other  side,  there  was  ample  ev- 
idence introduced  to  show  that  the  note  was  indorsed  to  the  plaintiff 
before  maturity,  and  that  he  did  not  haye  any  notice  of  any  failure 
of  the  consideration  therefor.  The  court  found,  generally,  in  favor 
of  the  plaintiff,  and  rendered  judgment  accordingly,  without  any  argu- 
ment having  been  made  on  the  evidence  by  counsel  on  either  side. 
This  judgment  was  rendered  on  December  2,  1884.  On  December  3, 
1884,  the  defendants  Piatt  and  Bond  filed  a  motion  for  a  new  trial, 
and  also  filed  an  affidavit  in  support  of  their  motion.  The  grounds 
set  forth  in  their  motion  for  the  new  trial  are  as  follows : 

"(1)  Irregularity  in  the  proceedings  of  the  court  during  the  trial.  (2) 
Abuse  of  discretion  on  the  part  of  the  court  in  refusing  to  allow  said  caus® 
to  be  argued  by  counsel.  (3)  Accidents  and  surprise  which  ordinary  pru" 
dence  could  not  have  guarded  against.  (4)  That  the  decision  is  not  sustained 
by  sufficient  evidence.  (5)  That  the  decision  is  contrary  to  law,  (6)  Errors 
of  law  occurring  at  the  trial,  and  excepted  to  by  the  defendants  at  the  time. 
(7)  Newly-discovered  evidence  material  for  the  said  defendants,  whicli  they 
could  not  have  discovered  and  produced  at  the  trial  by  the  use  of  ordinary 
diligence. " 

The  principal  grounds  urged  for  the  new  trial  were  the  second, 
fourth,  and  fifth,  as  above  set  forth.  The  defendants,  in  support  of 
said  second  ground,  filed  an  affidavit  of  A.  M.  Hallowell,  the  attorney 
for  the  defendants  Piatt  and  Bond,  which  affidavit  tended  to  support 
such  ground.  On  the  other  side  the  plaintiff  filed  a  counter-affidavit 
of  J.  G.  Lowe,  which  states,  among  other  things,  the  following: 

"That  after  the  evidence  had  been  all  introduced  in  the  cause,  Charles  Smith, 
partner  of  affiant,  and  one  of  the  attorneys  for  plaintiff,  asked  of  A.  M.  Hal- 
lowell, in  a  loud  voice,  and  in  the  presence  and  hearing  of  the  court,  two  or 
three  times,  if  he  wished  to  argue  tlie  c<ise,  and  stated  that  counsel  for  the 
plaintiff  did  not  wish  to  argue  the  cause  unless  counsel  for  defendants  should 
wish  to  do  so;  that  counsel  for  defendants  remained  quiet, and  did  not  answer 
counsel  for  plaintiff,  nor  demand  a  right  to  argue;  that  the  court  then  rendered 
judgment  for  plaintiff,  and  asked  defendants'  counsel  if  he  wished  to  except 
to  tlie  ruling;  that  counsel  for  defendants  then  took  an  exception,  and  then 
told  the  court  that  he  would  like  to  argue  the  cause;  that  the  court  then  in- 
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formed  counsel  tliat  he  was  satisfied,  and  did  not  care  then  to  he.%r  any  argu- 
ment; that  every  legal  point  in  the  case  had  been  as  fully  argued"  by  counsel 
for  both  parties  as  they  desired,  without  limit  or  restraint." 

This  motion  for  a  new  trial  was  fully  argued  upon  both  sides,  and 
was  overruled  by  the  court,  to  which  ruling  the  defendants  excepted. 
The  only  question  presented  to  this  court  is  whether  the  court  below 
abused  its  discretion  in  refusing  to  hear  an  argument  in  the  case  after 
the  evidence  had  all  been  introduced,  and  before  a  motion  for  a  new 
trial  was  filed.  After  the  motion  for  a  new  trial  was  filed,  and  upon 
such  motion,  a  full  argument  was  had  in  the  court  below ;  but  the 
real  question  presented  to  this  court  is  whether  the  court  below  erred 
in  refusing  to  hear  such  argument  prior  to  the  filing  of  the  motion 
for  the  new  trial.  Of  course,  the  court  below  knew  what  had  trans- 
pired in  the  case,  and  taking  the  affidavit  of  J.  G.  Lowe  to  be  true, 
which  it  evidently  did,  and  which  we  think  we  must  also  do,  we  can- 
not, under  the  circumstances,  say  that  the  court  below  committed  any 
material  error.  We  think  the  defendants  waived  all  their  right  to 
argue  the  case  upon  the  evidence  before  the  decision.  It  seems  that 
the  case  had  already  been  sufficiently  argued  upon  all  the  legal  ques- 
tions involved  in  the  case.  When  the  plaintiff's  counsel  asked  the 
defendants'  counsel  whether  they  desired  to  argue  the  case  or  not, 
stating  that  the  plaintiff's  counsel  did  not  wish  to  do  so,  and  the  de- 
fendants' counsel  failed  and  refused  to  make  any  answer,  the  court 
had  a  right  to  infer  that  the  defendants'  counsel  did  not  wish  to  argue 
the  case,  and  had  a  right  to  render  its  decision,  as  it  did,  without 
first  hearing  any  argument  upon  the  evidence.  There  is  no  claim  or 
pretense  that  the  defendants'  counsel  did  not  hear  the  plaintiff's  coun- 
sel, and  unquestionably  they  did.  The  affidavit  above  quoted  shows 
that  counsel  for  the  defendants  did  not  ask  to  argue  the  case  until 
after  the  decision  of  the  court  below  had  been  made,  and  until  after 
they  had  taken  an  exception  to  such  decision.  Besides,  in  the  present 
case,  the  entire  case  was  submitted  to  the  court  for  decision.  The 
court  yvtLQ  the  trier  of  the  facts  of  the  case  as  well  as  of  the  law,  and 
the  defendants,  on  the  motion  for  the  new  trial,  had  a  right  to  make, 
and  did  make,  an  argument  to  such  trier  upon  the  entire  case,  the 
facts,  the  evidence,  and  the  law.  Under  such  circumstances,  we 
think  a  clearer  case  of  error,  and  a  stronger  case  for  reversal,  should 
be  made  out  than  where  the  case  has  been  tried  before  a  jury.  In 
the  case  of  Douglass  v.  Hilly  29  Ran.  527,  the  case  was  tried  before 
a  jury,  and  a  strong  case  of  error  was  made  out.  In  that  case  there 
was  really  no  excuse  for  refusing  to  permit  an  argument  to  be  made 
to  the  jury,  and,  of  course,  the  judgment  rendered  therein  had  to  be 
reversed.  In  this  case,  however,  we  think  there  was  not  only  a  suffi- 
cient excuse,  but  a  justification,  for  the  action  of  the  court  in  render- 
ing its  decision  without  arguments  having  first  been  made;  and^we 
think  there  was  a  sufficient  excuse  for  the  refusal  of  the  court  to  hear 
arguments  after  the  decision  was  made,  and  prior  to  the  time  of  the 
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hearing  of  the  motion  for  the  new  trial.  Bond  waB  in  default,  and 
had  no  right  to  make  any  argument  at  all ;  and  Piatt's  co/]nsel»  by 
his  action,  or  rather  silence,  when  he  should  have  spoken,  waived  his 
right  to  make  an  argument  at  the  close  of  the  trial. 

Before  closing  this  opinion  we  might  suggest  the  question  that  if 
there  was  really  a  failure  of  consideration  for  the  $400  note  sued  on 
by  Head,  why  did  the  defendant  Piatt  voluntarily  permit  a  judgment 
to  be  rendered  against  him,  and  in  favor  of  Lavering,  the  original 
payee  of  said  $400  note,  for  money  due  on  still  another  claim  still  held 
by  Lavering,  and  for  the  foreclosure  of  this  same  mortgage,  which 
secured  all  the  claims?  He  knew  that  the  said  $400  note  was  a 
negotiable  instrument,  and  that  Head  claimed  to  be  an  innocent 
holder  thereof  for  value,  and  by  indorsement  before  maturity,  and  he 
should  have  been  prepared  to  defeat  all  claims  of  Lavering  up  to  the 
amount  of  this  note. 

The  judgment  of  the  court  below  will  be  affirmed. 


(35  Kan.  290) 

Inorahah  v.  Morris. 
Filed  May  7, 1886. 

1.  AB8UMP8IT— Work  and  Labor— Pleading. 

An  allegation  that  the  **  plaintiff  contracted  with  the  defendant  to  cat  and 
bind  wheat  for  the  defendant, "  is  not  an  allegation  that  the  plaintiff  con- 
tracted with  the  defendant  to  cut  and  bind  aU  the  wheat  which  the  defend- 
ant owned. 

2,  Error— Verdict— CoNFLiCTiNQ  Eyidbncb. 

Where  the  evidence  is  conflicting  upon  a  given  subject,  but  sufficient  to 
sustain  the  verdict  of  the  Jury,  the  supreme  court  cannot  set  aside  sUch  ver- 
dict. 

Error  from  Wyandotte  county. 

W.  C.  Stewart,  for  plaintiff  in  error. 

Stevens  d  Stevens,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  George  A.  Morris  be- 
fore a  justice  of  the  peace  of  Wyandotte  county,  Kansas,  against  H. 
S.  Ingraham,  for  work  and  labor  in  cutting  and  binding  wheat. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, and  the  defendant  appealed  to  the  district  court,  where  the 
case  was  tried  before  the  court  and  a  jury,  and  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiff,  and  against  the  defend- 
ant,  for  $54.50,  and  the  defendant,  as  plaintiff  in  error,  brings  the 
case  to  this  court. 

The  plaintiff  in  error,  defendant  below,  alleges  two  principal 
grounds  for  reversal  of  the  judgment  of  the  court  below :  First,  that 
the  plaintiff  below  did  not  prove  the  cause  of  action  which  he  set 
forth  in  his  bill  of  particulars;  second,  that  he  did  not  prove  any 
cause  of  action. 
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The  plaintiff  alleged  in  bis  bill  of  particulars,  among  other  things, 
as  follows : 

"That  some  time  in  the  month  of  April,  1884,  plaintiff  contracted  with  the 
defendant  to  cut  and  bind  wheat  for  the  defendant,  for  which  the  defendant 
was  to  pay  the  plaintiff  at  the  rate  of  81.50  per  acre;  that  in  pursuance  to  said 
agreement  plaintiff  cut  and  bound  38  acres,  amounting  to  857,  which  defend- 
ant refused  to  pay." 

The  evidence  on  the  trial  showed  that  tbe  defendant  had  about  56^ 
acres  of  wheat,  in  three  separate  pieces;  that  the  plaintiff  cut  and 
bound  two  of  such  pieces,  or  36^  acres,  and  did  not  cut  or  bind  the 
other  piece,  which  contained  about  20  acres.  The  plaintiff  in  error, 
defendant  below,  now  claims  that  the  plaintiff  alleged  in  his  bill  of 
particulars,  in  effect,  that  he  agreed  to  cut  and  bind  all  the  defend- 
ant's wheat,  while  his  proof  introduced  on  the  trial  showed  that  he 
agreed  to  cut  and  bind  just  20  acres  of  such  wheat,  and  no  more; 
and  therefore  he  claims  that  there  was  a  variance  between  the  plain- 
tiff's allegations  and  his  proof,  and  therefore  that  he  cannot  recover. 
We  perceive  no  such  variance.  The  plaintiff  did  not  allege  that  he 
agreed  to  cut  and  bind  all  the  defendant's  wheat,  bat  simply  alleged 
that  he  "contracted  with  the  defendant  to  cut  and  bind  wheat  for  de- 
fendant," without  alleging  any  amount;  and  the  evidence  not  only 
proved  that  the  plaintiff  agreed  "to  cat  and  bind  wheat  for  the  de- 
fendant," but  also  proved  that  he  did  in  fact  cut  and  bind  the  same. 
The  allegation  that  the  "plaintiff  contracted  with  the  defendant  to  cut 
and  bind  wheat  for  the  defendant,"  is  not  an  allegation  that  the  plain- 
tiff contracted  to  cut  and  bind  all  the  wheat  which  the  defendant 
owned.  In  our  opinion,  there  is  clearly  no  variance  between  the 
plaintiff's  allegations  and  his  proof. 

The  plaintiff  in  error,  defendant  below,  further  claims  that  the 
plaintiff  oelow  did  not  prove  any  cause  of  action ;  and  this  claim  is 
founded  upon  the  theory  that  the  plaintiff  agreed  to  cut  and  bind  all 
the  defendant's  wheat,  but  failed  to  do  so.  ,  The  question  as  to  what 
the  plaintiff  agreed  to  do  is  a  question  of  fact,  which  was  submitted 
to  the  jury  upon  the  evidence,  and  the  jury  found  against  the  defend- 
ant and  in  favor  of  the  plaintiff,  and  the  court  below  sustained  the 
verdict  of  the  jury;  and  while  the  evidence  was  conflicting  and  con- 
tradictory, and  possibly  the  preponderance  thereof  in  favor  of  the  de- 
fendant, yet  we  think  there  was  sufficient  evidence  to  sustain  the 
verdict  of  the  jury,  and  hence  their  verdict  must  be  sustained.  The 
plaintiff  himself  testified  that  he  did  not  agree  to  cut  and  bind  all 
the  defendant's  wheat;  that  he  refused  to  make  any  such  agreement ; 
and  refused,  particularly,  to  agree  to  cut  and  bind  the  20-acre  piece. 
Indeed,  he  testified  that  he  did  not  agree  to  cut  and  bind  more  than 
20  acres,  but  that  he  did  in  fact  cut  and  bind  36^  acres. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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(35  Kan.  316)  YfAliTi  V.  ClaBK. 

Filed  May  7,  1886. 

JUBTICU  OF  THE  Pe ACE— APPOINTMENT  TO  FiLL  VACANCY— ELECTION. 

The  governor  appointed  the  defendant  in  August,  1885.  to  fill  a  vacancy  in 
the  oflace  of  justice  of  the  peace  of  the  city  of  Topeka,  The  plaintiff  was 
voted  for,  and  claimed  to  have  been  elected,  to  fill  such  vacancy,  at  the  gen- 
eral election  held  in  November,  1885.  BeM,  that  the  vacancy  could  not  be 
filled  by  an  election  before  the  regular  city  election  held  in  April,  1886,  to 
which  time  the  defendant  was  entitled  to  hold  the  office  under  the  appoint- 
ment of  the  governor,  and  until  his  successor  then  chosen  had  qualified. 

Original  proceedings  in  the  nature  of  quo  warranto. 
David  Overmeyer  and  Joseph  T.  Ward,  for  plaintiff. 
Wehh  dt  Spencer  and  J.  H.  Dinkgrave,  for  defendant. 

Johnston,  J.  This  is  an  action  in  the  nature  of  quo  warranto^ 
brought  by  Joseph  T.  Ward  to  try  the  title  to  the  oflSce  of  justice  of 
the  peace  of  the  city  of  Topeka,  which  office,  he  alleges,  has  been 
usurped,  and  is  unlawfully  held,  by  the  defendant,  H.  S.  Clark.  The 
case  has  been  presented  here  upon  the  defendant's  demurrer  to  the 
petition  of  the  plaintiff. 

From  the  petition  it  appears  that  J.  M.  Matheny  was  elected  to  the 
office  in  question  in  April,  1885,  and  resigned  it  in  August  of  that 
year.  Immediately  upon  the  resignation  of  Matheny,  and  more  than 
30  days  preceding  the  general  election  in  November,  1886,  the  de- 
fendant, H.  S.  Clark,  was  appointed  by  the  governor  to  fill  the  va- 
cancy caused  by  such  resignation.  At  the  general  election  held  on 
November  3,  1885,  the  plaintiff  was  voted  for,  and  received  the  high- 
est number  of  votes,  for  justice  of  the  peace,  to  fill  out  the  unexpired 
term  for  which  Matheny  was  elected.  The  plaintiff  claims  the  office 
by  virtue  of  this  election,  contending  that  under  the  provisions  of 
section  11  of  article  3  of  the  constitution  it  was  a  proper  election  to 
fill  the  vacancy  occasioned  by  the  resignation  of  Matheny,  while  the 
defendant  claims  that  the  vacancy  could  not  be  filled  by  election  un- 
til the  regular  city  election  held  in  April,  1886,  and  that  he  was  en- 
titled to  hold  the  office  by  virtue  of  the  appointment  of  the  governor 
until  that  time.  The  question  raised  by  the  pleadings  has  been  prac- 
tically determined  by  former  decisions  of  this  court.  In  section  11  of 
article  3  of  the  constitution  it  is  provided  that,  "in  case  of  vacancy  in 
any  judicial  office,  it  shall  be  filled  by  appointment  of  the  governor 
until  the  next  regular  election  that  shall  occur  more  than  30  days 
after  such  vacancy  shall  have  happened."  The  phrase  "next  regu- 
lar election"  found  in  the  above  provision  has  been  defined  to  be 
"the  next  election  held  conformably  to  established  rule  or  law,"  and 
also  "the  regular  election  prescribed  by  law  for  the  election  of  a  par- 
ticular officer  to  be  elected."  State  v.  Cohh,  2  Kan.  32;  Matthews  \. 
County  Comers  of  Shawnee  Co.,  34  Kan. ;  S.  C.  9  Pac.  Rep.  765. 

It  is  true  that  the  statute  provided  for  the  annual  election  of  town* 
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ship  oflScers  at  the  general  election  held  in  November,  1885,  (chapter 
195,  Sess.  Laws  1885 ;)  and  if  the  particular  office  in  contest  was  a 
township  office,  or  one  to  be  filled  at  the  annual  township  election, 
the  contention  of  the  plaintiff -would  be  correct.  But  we  must  take 
notice  of  the  fact  that  Topeka  is  a  city  of  the  first  class,  with  a  pop- 
ulation in  excess  of  15,000.  In  section  48  of  chapter  110  of  the  Gen- 
eral Statutes  of  1868  it  is  enacted  that  in  cities  having  more  than 
2,000  inhabitants  justices  of  the  peace  shall  be  elected  at  the  regular 
city  election.  This  is  a  valid  statute,  and  still  remains  in  force. 
Borton  v.  Buck,  8  Kan.  302 ;  State  v.  Farrell,  20  Kan.  214.  It  there- 
fore furnishes  the  rule  for  determining  the  time  when  the  vacancy  in 
question  should  be  filled,  and  settles  it  that  the  regular  city  election 
in  1886  was  the  next  regular  election  occurring  more  than  30  days 
after  the  resignation  of  Matheny;  and  therefore  the  defendant  was 
entitled  to  hold  the  office  as  justice  of  the  peace  until  that  time,  and 
until  his  successor  then  chosen  had  qualified.  Nothing  in  the  con- 
stitution requires  that  justices  of  the  peace  shall  be  elected  at  a  gen- 
eral election,  nor  that  all  justices  of  the  peace  shall  be  chosen  at  the 
same  election.  The  legislature  has  full  power  to  classify  the  cities 
and  townships  of  the  state,  and  to  prescribe  that  the  election  of  jus- 
tices of  the  peace  in  cities  of  the  first  class  shall  be  held  at  one  time, 
in  cities  of  the  second  class  at  another  time,  and  in  townships  out- 
side of  such  cities  at  still  another  time,  or  to  make  any  other  like 
classification  of  the  townships  which  it  may  deem  proper.  A  law  fix- 
ing the  time  for  the  election  of  justices  of  the  peace  in  any  such  class, 
as  has  been  done  by  said  section  48,  and  which  operates  alike  upon 
all  townships  coming  within  that  class,  is  a  general  law,  and  not  ob- 
noxious to  the  constitutional  requirement  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  throughout  the  state.  It  fol- 
lows that  no  election  for  the  office  of  justice  of  the  peace  could  have 
been  or  was  held  in  the  city  of  Topeka  at  the  general  election  in  No- 
vember, 1885,  and  therefore  the  demurrer  of  the  defendant  must  be 
sustained. 

(All  the  justices  concurring.) 


(36  Kan.  310) 

Stmns  and  others  v,  Schotten  and  others. 
Filed  May  7,  1886. 

1.  SAiiB— Stoppage  in  Traksitu — Carrier. 

The  vendor's  right  of  stoppage  in  transitu  continues,  not  onlv  while  the 
goods  are  being  carried  to  the  point.of  destination,  but  also  until  they  have 
actually  reached  the  possession  of  the  vendee.^ 

2.  Same—Goods  Held  fob  Freight. 

Where  the  ^oods  are  removed  by  the  railroad  company,  and  placed  in  its 
warehouse  in  its  capacity  as  carrier,  to  await  payment  of  the  freight  charges 
and  a  delivery  to  the  vendee,  the  implication  of  the  law  is  that  the  goods  are 
still  in  transit,  and  subject  to  the  vendor's  right  of  stoppage. 

^See  note  at  end  of  case. 
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Error  from  Lyon  county. 

This  action  was  begun  by  A.  B.  Symns  &  Co.  to  recover  from  the 
Emporia  Mercantile  Association  $185.05,  for  merchandise  sold  and 
delivered  to  the  defendant*.  At  the  same  time  the  pkintiflFs  caused 
an  attachment  to  be  issued  and  levied  upon  certain  goods  which 
were  found  in  the  possession  of  the  Atchison,  Topeka  &  Santa  Fe 
Bailroad  Company,  and  which  had  been  shipped  to  the  defendant 
over  its  road.  Afterwards,  Wm.  Schotten  &  Co.  intervened  in  the  ac- 
tion, claiming  that  the  attached  goods  were  purchased  from  them  by 
the  Emporia  Mercantile  Association  on  credit,  and  that  after  they 
were  shipped,  and  before  delivery,  the  defendant  became  insolvent. 
Notice  of  these  facts  was  given  to  the  railroad  company,  and  they 
demanded  the  goods  under  the  right  of  stoppage  in  transitu.  By  rea- 
son of  the  notice  and  demand,  Wm.  Schotten  &  Co.  claimed  the  goods, 
while  the  plaintiff  claimed  them  under  the  attachment  proceedings. 
Default  was  made  by  the  mercantile  association,  and  the  cause  was 
tried  between  the  other  parties,  upon  the  following  agreed  statement 
of  facts : 

'*It  is  hereby  stipulated  and  agreed  between  said  plaintiffs  and  said  Wm. 
Schotten  &  Co.  that  the  following  are  the  facts  in  this  case,  so  far  as  these 
two  parties  are  concerned : 

'^(l)  Both  said  parties  are  copartners,  as  alleged. 

"(2)  The  bill  of  goods  in  controversy,  viz.: 

10  cases  of  coffee,  1  lb.  pHckages,  Philadelphia,  $155  00     * 

1  drum  of  keg  Y  pepper,  Philadelphia,        -  -    .  15  00 

10  lbs.  hops,  Philadelphia,  -  -  -  -  -  3  50 

$173  50 

— Were  ordered  by  said  defendant,  the  Emporia  Mercantile  Association,  just 
previous  to  October  16, 1883,  of  said  Wm.  Schotten  &  Co.,  and  on  October  16, 
1883,  sold  by  said  Wm.  Schotten  So  Co.  on  said  order  to  said  associntion,  and 
by  said  Wm.  Schotten  &  Co.,  who  then  were  and  now  are  wholesale  mer- 
chants at  St.  Louis,  Mo.,  shipped  by  railroad  and  common  carriers  from  said 
city  of  St.  Louis  to  the  city  of  Emporia,  Lyon  county,  Kansas,  consigned  to 
said  association  there,  a  corporation  doing  a  retail  grocery  business  at  Em- 
poria, aforesaid;  that  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
was  and  is  a  common  carrier  for  the  last  and  western  part  of  the  lines  of  rail- 
road over  whicli  said  goods  were  shipped.  Said  goods  arrived  at  tlie  depot 
of  said  A.,  T.  &  S.  F.  E.  R.  Co.,  at  Emporia,  on  October  22,  1883.  They 
were  unloaded,  and  taken  out  of  the  cars  in  which  tliey  came,  and  were 
placed  in  the  warehouse  of  the  R.  R.  Co. ;  and  on  October  23,  1883,  the  at- 
tachment in  this  suit  was  issued,  and  the  notice  of  garnishment  issued,  and 
botli  served  on  the  same  day. 

"(3)  Said  A.,  T.  &  S.  F.  R.  R.  Co.  declined  to  recognize  the  attachment, 
and  refused  to  deliver  possession  of  said  goods  to  the  slieriff,  and  never  did 
part  with  the  possession  thereof  until  November  29, 1883,  as  appears  in  find- 
ing No.  6,  except  as  shown  by  finding  No.  9. 

"  (4)  That  on  October  25, 1883,  the  agent  of  the  said  A.,  T.  &  S.  F.  R.  R.  Co. 
notified  said  Wm.  Schotten  &  Co.  of  such  suit,  and  closed  said  notice  in  these 
words:  'And  we  demand  that  you  take  such  steps  to  enforce  and  protect  your 
rights  in  said  action  as  to  you  may  seem  proper.  R.  £.  Torrikqton,  Agt. 
A.,  T.  &  S.  F.  R.  R.' 
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"(5)  That  on  October  27,  1883,  said  Wm.  Schotlen  k  Co.  sent  to  their  at- 
torneys, Buck  &  Feighan,  the  bill  attached  to  their  answer,  and  directed  them 
to  claim  the  said  goods;  and  pursuant  to  said  instructions,  on  November  1, 
1888,  said  Buck  &  Feighan,  for  said  Wm.  Schotten  &  Co.,  found  said  goods 
in  the  warehouse  of  said  A.,  T.  &  S.  F.  11.  U.  Co.,  at  Emporia,  Kan.,  and  then 
and  there  informed  said  company  that  said  association  had  become  insolvent, 
and  had  not  paid  for  said  goods,  and  that  they  claimed  the  goods  by  their 
right  of  stoppage  in  transitu;  and  then  and  there  demanded  said  goods,  and 
warned  said  H.  li.  Company  not  to  deliver  them  either  to  said  association  or 
the  said  slieriff,  or  any  one  else. 

"(6)  That  on  November  29,  1883,  all  the  parties  hereto  and  said  R.  R. 
Co.  stipulated  for  sale  of  goods,  the  proceeds  to  be  held  in  place  of  the  goods, 
as  appears  by  written  stipulation  on  Ale  herein ;  and  said  Railroad  Co.  then 
and  there  delivered  said  goods  to  Thomas  &  Jones,  who  paid  therefor  $152, 
and  paid  thereon  railroad  freight  and  charges,  88.88;  leaving  net  proceeds,  in 
the  sum  of  $143.12,  to  be  disposed  of  under  said  claims  of  the  said  A.  B. 
Syrans  &  Co.  and  Wm.  Schotten  &  Co. 

"(7)  That  between  the  time  of  said  sale  and  said  attachment  said  a.ssocia- 
tion  became,  and  ever  since  has  been,  insolvent. 

"(8)  That  no  part  of  said  bill  of  goods  has  ever  been  paid,  and  Wm. 
Scliotten  &  Co.  did  not  hear  of  said  insolvency  until  after  said  goods  were 
shipped,  and  while  in  transitu, 

•"(9)  At  the  time  of  levy  the  sheriif  went  into  the  room  where  the  goods 
were  in  the  R.  R.  warehouse,  and  sorted  them  over  so  as  to  identify  them, 
and  then  levied  on  them,  and  for  said  plaintiffs  tendered  to  the  R.  R.  Co. 
the  freight  charges,  which  was  refused.  Both  the  attachment  and  garnish- 
ment were  in  due  form  of  law  in  all  respects.  The  goods  were  never  deliv- 
•  ered  to  Emporia  Mercantile  Association,  unless  above  facta  show  delivery." 

The  court  found  as  conclusions  of  law: 

** First,  that  said  Wm.  Schotten  &  Co.  are  entitled  to  said  sum  of  money, 
($143.12,)  by  their  right  of  stoppage  in  transitu,  relieved  of  all  claim  or  lien 
on  account  of  said  attachment  and  garnishment;  second,  as  a  matter  of  fact 
and  law,  that  there  is  now  due  from  said  defendant,  the  Emporia  Mercantile 
Association,  to  said  defts.,  Wm.  Schotten  &  Co.,  the  sum  of  $253.20." 

The  court  rendered  judgment  against  the  mercantile  association 
for  that  sum,  and  also  adjudged  that  the  $143.12,  the  net  proceeds  of 
the  goods  in  controversy,  be  applied  on  the  judgment.  The  plaintiff 
excepted  to  the  conclusions  of  law,  and  to  the  judgment,  and  brings 
the  case  here. 

Kellogg  d-  Sedgwick,  for  plaintiffs  in  error. 

Buck  dk  Feighan,  for  defendants  in  error. 

Johnston,  J.  The  only  question  to  be  decided  in  this  case  is 
whether  Wm.  Schotten  &  Co.,  who  interpleaded  in  the  action,  had  a 
right,  under  the  facts,  to  reclaim  the  goods  which  they  bad  sold  to 
tho  Emporia  Mercantile  Association.  It  is  agreed  that  the  goods 
were  sold  on  credit,  and  that  after  the  sale,  and  before  their  arrival 
at  the  point  of  destination,  the  consignee  became  insolvent.  The 
right  of  the  vendors  to  repossess  themselves  of  the  goods  at  anytime 
while  they  were  on  the  road,  and  prior  to  their  arrival  at  Emporia, 
is  conceded.  But  it  is  claimed  that  because  the  goods  had  reached 
the  point  to  which  they  were  shipped,  and  had  been  unloaded  from 
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the  cars,  and  placed  in  the  warehouse  of  the  railroad  company,  the 
tratisitus  was  at  an  end,  and  the  vendors'  right  of  stoppage  was  ex- 
tinguished. The  right  of  stoppage  in  transitu  is  not  so  limited  a  one 
as  the  plaintiff  would  make  it.  It  is  one  which  the  law  favors,  and 
is  said  to  be  founded  upon  the  just  principle  that  one  man*s  prop- 
erty shall  not  be  applied  in  payment  of  another  man's  debts,  and  the 
courts  have  been  inclined  to  encourage,  rather  than,  to  restrict,  the 
exercise  of  the  right.  The  general  rule  is  that  the  vendor  may  re- 
sume possession  of  the  goods  at  any  time  before  they  actually  reach 
the  possession  of  the  vendee.  This  right  continues  in  the  vendor,  not 
only  while  the  goods  are  being  carried  to  the  place  of  consignment, 
but  may  be  exercised  at  any  time  until  the  delivery  to  the  vendee  or 
his  agent  has  been  completed.  The  unloading  of  the  goods,  and  the 
placing  of  them  in  the  warehouse  of  the  railroad  company,  does  not 
necessarily  terminate  the  trnnsitus,  nor  put  an  end  to  the  right  of 
stoppage;  so  long  as  they  remain  in  the  hands  of  the  carrier  or  mid- 
dle-men as  such,  the  right  does  not  cease.  There  may  be  cases  where 
the  possession  of  the  carrier  or  warehouseman,  after  the  final  desti- 
nation is  reached,  will,  owing  to  the  agreement  of  the  parties,  or  the 
special  circumstances  of  the  case,  be  regarded  as  the  possession  of^ 
the  vendee,  and  so  put  an  end  to  the  vendor's  right  of  stoppage.  But 
where  goods  are  consigned  and  shipped  in  the  ordinary  way,  and  the 
railroad  company  which  brings  them  to  the  point  of  delivery,  in  per- 
formance of  its  duty  as  carrier,  unloads  and  places  the  goods  in  its 
warehouse  awaiting  the  payment  of  freight  charges  before  delivery  to 
the  vendee,  the  presumption  will  be  that  the  goods  are  still  in  transit, 
and  that  the  right  of  stoppage  yet  remains  in  the  vendor.  In  an  Ohio 
case  quite  analogous  to  the  one  at  bar,  certain  goods  that  had  been 
consigned  and  shipped  in  the  usual  way  were  transferred  by  the  rail- 
road company  to  its  warehouse  at  the  station  to  which  the  goods  were 
consigned,  and  near  to  which  the  vendee  resided  and  did  business, 
there  to  await  the  payment  by  him  of  the  charges  thereon  as  a  con- 
dition precedent  to  their  removal  and  delivery  at  his  business  house ; 
and  it  was  held  that  the  transfer  did  not,  ipso  facto,  constitute  a  de- 
livery of  possession  to  the  vendee,  but  was  to  be  regarded  as  a  rea- 
sonable exercise  of  the  duty  by  the  carrier  in  the  course  of  their  transit, 
and  as  connected  with  the  original  employment  of  the  company  as 
agent  of  the  vendor  to  transport  and  deliver,  and  therefore  did  not 
preclude  the  vendor's  right  of  stoppage  in  transitu.  .It  was  recog- 
nized  that  in  some  instances  the  carrier  or  middle-man  might  become 
the  agent  of  the  vendee,  and  hold  possession  for^  the  vendee,  but  it 
was  said  that  such  "agency  will  not  be  implied  from  the  carrier's 
original  employment,  and  can  arise  only  by  showing  affirmatively  some 
arrangement  or  understanding  to  that  effect  other  than  the  general 
words  of  an  ordinary  consignment."  Calahan  v.  Babcock,  21  Ohio 
St.  281.  There  is  no  conflicting  authority  upon  the  question  pre- 
sented here,  and  no  necessity  for  a  review  of  the  decided  cases.  Among 
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many  others  which  might  be  cited  in  support  of  the  views  expressed, 
we  refer  to  the  following:  Rucker  v.  Donovan,'lS  Kan.  261;  O'Neil 
V.  Oiirrett^  6  Iowa,  480;  Buckley  v.  Furniss,  15  Wend.  137;  Covell  v. 
Hitchcock,  23  Wend.  611;  Harru  v.  Pratt,  17  N.  Y.  249;  Loehy. 
Peters,  63  Ala.  243;  Netphall  v.  Vargas,  13  Me.  93;  Inslee  v.  Lane, 
57  N.  H.  454;  Hoover  v.  Tihbits,  13  Wis.  79;  Atkins  v.  Co%,  20  N. 
H.  155;  Blackman  v.  Pierce,  23  Cal.  508. 

The  record  of  this  case  discloses  nothing  from  which  we  might  in- 
fer that  the  carrier  was  the  agent  of  the  vendee.  The  goods  were 
sold  and  consigned  in  the  ordinary  court e  of  business  between  mer- 
chants, and  when  they  arrived  at  Emporia  they  were  taken  out  of  the 
cars  by  the  railroad  company,  and  placed  in  its  warehouse,  and  there 
held,  in  its  character  as  carrier,  to  await  the  payment  of  charges  and 
a  delivery  to  the  consignee.  The  railroad  company  had  not  delivered 
the  goods  to  the  vendee,  and  in  that  respect  its  duty  as  carrier  was 
incomplete.  The  freight  was  never  paid,  nor  have  the  goods  ever 
reached  the  possession  of  the  vendee.  The  transitus,  therefore,  had 
not  terminated,  and  the  vendor's  right  of  stoppage  continued  notwith- 
standing the  seizure  made  under  the  attachment  sued  out  by  the 
plaintiff.  The  cause  was  rightly  decided  by  the  district  court,  and 
its  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

A  cargo  of  clay  waa  shipped  by  H.  on  board  the  schooner  E.  H.  Pray,  under  a  biU  of 
lading  providing  for  its  aelivery  to  P.  Before  the  delivery  of  the  clay  H.  appeared, 
and,  asserting  the  insolvency  of  the  libelant,  and  the  non-payment  of  the  price,  ordered 
the  master  not  to  deliver  the  clay  to  P.,  which  direction  the  master  obeyed.  P.  there- 
npon  brought  suit  on  the  bill  of  lading  against  the  vessel  to  recover  damages  for  non- 
delivery of  cargo.  Held,  that  the  assertion  of  the  fact  of  insolvency  by  tlie  vendor, 
made  in  good  faith  and  believed  by  the  master,  coupled  with  the  fact  that  the  goods 
had  not  been  paid  for  or  the  price  secured,  and  the  other  fact  that  the  stoppage  was  dur- 
ing  the  continuance  of  the  transUuSy  justified  the  master  in  delivering  the  cargo  to  the 
vendor,  and  gave  the  vendee  no  right  of  action  against  the  vessel.  The  E.  H.  Pray,  27 
Fed.  Rep.  — . 

The  right  of  stoppage  in  transitu  exists  until  the  goods  are  delivered  to  the  buyer,  op 

Sossession,  actual  or  constructive,  is  taken  by  him.  Hall  v.  Dimond,  (N.  H.)  3  Atl. 
:ep.  423. 

The  seizure  of  personal  property,  consigned  to  purchasers,  by  virtue  of  process  against 
their  goods,  does  not  destroy  the  vendor's  right  of  stoppage  in  transitu.  Sherman  v.  Ru- 
gee,  (Wis.)  13  N.  W.  Rep.  241. 

The  vendor's  right  of  stoppage  in  transitu  is  not  defeated  by  the  arrival  of  the  goods 
at  the  place  of  destination,  but  is  only  terminated  by  the  goods  passing  into  the  actual 
or  constructive  possession  of  the  vendee.    Greve  v.  Dunham,  (Iowa,)  14  N.  W.  Rep.  130. 

The  right  of  stoppage  in  transitu  may  be  asserted  by  the  vendor  of  goods  at  any  time 
before  their  delivery  to  the  vendee  bv  the  carrier.  United  States  Wind  Engine  &  Pump 
Co.  V.  OUver,  (Neb.)  21 N.  W.  Rep.  4lj3. 

Where  a  wholesale  merchant  has  sold  goods  to  a  retail  dealer  on  six  months*  time, 
such  merchant  cannot  olaim  the  right  to  stop  said  goods  in  transit  without  showing  that 
the  pnrchaser  is  insolvent,  and  that  the  goods  have  not  been  delivered  to  him.  Walsh 
V.  Blakely,  (Mont.)  9  Pac.  Rep.  809. 

When  goods  are  sold  on  the  condition  that  title  shall  not  pass  until  they  are  paid  for, 
the  vendor  retains  the  right  to  stoppage  in  transUu^  as  against  the  vendee,  or  an  inno- 
cent third  person  who  purchases  of  the  vendee  before  the  arrival  of  the  bill  of  lading  or 
the  goods.    Pattison  v.  Culton,  33  Ind.  240. 

It  is  said  that  the  right  of  stoppage  in  trarmtu  is  lost  if  the  purchaser  has  sold  the 
goods,  and  indorsed  the  bill  of  lading  to  a  subpurchaser  for  value  in  good  faith.  Kew- 
hall  V.  Central  Pac.  R.  Co.,  61  Cal.  345. 
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SUPREME  COURT  OF  OREGON* 

(13  Or.  410) 

Page  and  others  v.  Smith. 
Filed  May  8.  1886. 

1.  Rbpleviw— Pleading— Attachment— Sale  on  Execution— Civil  Code,  §  85. 
In  an  action  of  replevin,  a  defendant  relying  upon  the  purchase  of  the  chat- 
tel in  dispute  at  a  sheriff's  sale,  under  an  attachment  issued  by  the  justice's 
court,  must,  under  section  85  of  the  Civil  Code,  allege  in  his  answer,  the  com- 
mencement of  the  action  in  the  particular  court,  specify  the  claim  on  which 
it  was  brought  so  as  to  show  the  jurisdiction  of  that  court,  allege  that  the 
judgment  was  duly  given,  that  an  affidavit  was  duly  made  and  undertaking 
given  in  compliance  with  the  statute,  and  that  execution  was  issued  thereoiL 

9.  Sale— Delivery— Evidence. 

Delivery  of  goods  mai-ked  with  the  name  of  the  party  to  whom  they  are  de- 
livered may  create  a  strong  inference  of  sale  to  the  party  receiving  them,  but 
the  act  may  be  susceptible  of  explanation  consistently  with  the  ownership  of 
the  party  delivering. 

Appeal  from  Gilliam  county. 

H.  C.  Condim,  for  appellant,  James  W.  Smith. 

No  appearance  for  respondents,  S.  £.  Page  and  others. 

Thayer,  J.  The  appellant  commenced  an  action  in  the  court  be- 
low to  recover  the  possession  of  a  certain  safe.  "  The  complaint  was 
in  the  usual  form  of  actions  of  that  character.  The  respondents, 
answering,  denied  the  allegations  of  the  complaint,  and  set  up  as  a 
further  defense  the  following  new  matter : 

"For  a  second  and  separate  answer  defendant  alleges  that  the  plaintiffs 
are  estopped  from  alleging  that  they  are  the  owners,  and  entitled  to  the  pos- 
session, of  the  safe,  foi*  the  reason  that,  prior  to  the  time  that  said  safe  came 
into  the  possession  of  defendant,  said  plaintiffs  made  some  arrangements  or 
contract  with  one  J.  Linder  for  the  sale  and  delivery  to  said  Linder  of  the 
said  safe;  and  that  said  plaintiffs,  in  pursuance  of  said  contract  of  sale,  caused 
the  name  of  said  Linder  to  be  conspicuously  painted  in  a  permanent  manner 
upon  the  front  of  said  safe,  that  being  the  manner  in  which  it  is  usual  and 
customary  for  the  names  of  owners  of  safes  to  be  affixed,  and  did  ship  and 
deliver  to  said  Linder  the  said  safe;  that  said  safe  was  seized  in  attachment 
as  the  property  of  the  said  Linder  in  an  action  in  justice's  court,  in  which 
one  August  Buckler  was  plaintiff  and  said  Linder  was  defendant;  the  judg- 
ment was  duly  rendered  against  Linder,  and  execution  issued  thereon;  and 
that,  by  virtue  of  said  execution,  the  safe  was  duly  advertised  for  sale,  and 
sold  to  the  defendant,  who,  relying  upon  the  fact  that  said  plaintiffs  had 
caused  the  name  of  said  Linder  to  be  so  affixed  to  said  safe  as  to  indicstte  that 
Linder  was  the  owner  thereof,  and  then  and  there  being  in  ignorance  of  what 
the  contract  between  said  plaintiffs  and  said  Linder  was,  was  thereby  in- 
duced to  believe,  and  did  believe,  that  the  said  Linder  was  the  owner  thereof; 
and  then  and  there  this  defendant,  for  a  valuable  consideration,  to-wit,  the 
sum  of  fifty-five  dollars,  became  the  purchaser  and  owner  thereof." 

The  respondents  demurred  to  the  further  defense  upon  the  grounds, 
in  substance,  that  the  facts  therein  set  forth  were  insufficient  as  a  de- 
fense to  the  action.     The  circuit  .court  sustained  the  demurrer.     The 
V.  10p.no.  10— 53 
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case  was  subsequently  tried  upon  the  issue  of  fact  joined  therein,  and 
it  appears  from  the  transcript  that  a  stipulation  of  certain  facts, 
signed  by  the  attorneys  for  the  respective  parties,  was  read  in  evi- 
dence upon  the  trial.  A  copy  of  the  stipulation  is  sent  here  with  the 
transcript,  but  no  bill  of  exceptions  appears  to  have  been  settled  and 
filed,  nor  has  any  authentic  statement  as  to  what  took  place  at  the 
trial  been  sent  up.  The  court  found  that  the  respondents  were  the 
owners,  and  entitled  to  the  immediate  possession,  of  the  said  safe, 
and  adjudged  that  they  recover  the  possession  thereof,  or  the  value  in 
case  a  delivery  could  not  be  had. 

The  only  question  which  can  be  considered  upon  the  appeal  is  the 
ruling  upon  the  demurrer.  The  respondents'  counsel  has  produced 
in  his  brief  what  he  claims  was  introduced  as  evidence  upon  the  trial. 
It  purports  to  be  a  copy  of  a  writing  addressed  to  the  respondents  in 
their  firm  name,  signed  by  the  said  J.  Linder,  requesting  the  former 
to  ship  to  the  latter  a  safe,  and  it  contains  terms  of  agreement  upon 
which  he  was  to  receive  it.  Linder  was  not  to  permit  it  to  be  removed, 
etc.,  and  was  to  pay  a  certain  monthly  rent,  and,  after  a  while,  if  he 
performed  the  conditions  of  the  agreement,  the  respondents  would 
sell  him  the  safe  for  one  dollar,  but  until  then  it  should  remain  the 
property  of  the  respondents.  It  was  a  transaction  which  the  courts 
of  the  country  are  somewhat  divided  as  to  the  eflfect  of, — some  claim- 
ing that  it  is  a  lease^r  bailment  of  the  property,  and  others  that  it  is 
a  sale  with  a  mortgage  back;  but  that  question  does  not  arise  in  the 
case,  as  the  evidence  upon  the  subject  is  not  legally  authenticated. 
All  we  know  is  that  the  court  took  evidence  and  decided  the  case  as 
before  stated,  and  the  presumptions  are  that  the  evidence  was  suffi- 
cient to  authorize  the  rendition  of  said  judgment. 

I  do  not  think  the  new  matter  in  tho  answer  constituted  an  estop- 
pel, and,  besides,  it  was  not  good  in  form.  Setting  out  all  the  facts 
creates  what  used  to  be  termed  "an  estoppel  against  an  estoppel," 
which  set  the  matter  at  large.  Theappellant,  instead  of  stating  that 
the  respondents  made  some  arrangement  or  contract  with  Linder  for 
the  sale  and  delivery  to  Linder  of  the  safe,  should  have  stated  "that 
the  respondents  ought  not  to  be  admitted  to  allege  that  they  were  the 
owners  of  it,  for  that,"  etc. ;  inserting  the  facts  in  regard  to  the  paint- 
ing of  the  name  upon  it.  The  plea  of  estoppel  neither  admits  nor  de- 
nies the  facts  alleged  in  the  complaint,  but  denies  the  right  of  the 
plaintiff  to  allege  them.  The  matter  set  out  created  no  estoppel. 
Shipping  the  safe  to  Linder,  and  painting  his  name  upon  it,  may  have 
created  a  strong  inference  that  the  respondents  had  sold  it  to  him ;  but 
the  act  was  susceptible  of  explanation  consistently  with  the  respond- 
ents' ownership  of  it  notwithstanding.  If  A.  were  to  let  B.  have  his 
horse  to  use,  the  possession  by  the  latter  might  be  prima  facie  evi- 
dence that  he  was  the  owner  of  the  animal;  but  it  would  not  preclude 
the  former  from  reclaiming  it,  even  if  he  had  put  B.'s  brand  onto  it 
before  delivery.     That  would  not   be  equivalent  to  an   unqualified 
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statement  upon  the  part  of  A.  that  B.  did  own  the  horse;  it  would  be 
no  more  than  a  circumstance  tending  to  show  a  sale  from  A.  to  B. 
Before  it  can  be  claimed  that  a  party  shall  not  be  permitted  to  falsify 
even  his  own  declaration,  act,  or  omission,  it  must  be  shown  that  he 
thereby  intentionally  and  deliberately  led  the  other  party  to  believe  a 
particular  thing  true,  and  to  act  upon  such  belief,  (sub.  4,§  765,  Civil 
Code;*)  and  his  answer  to  a  pleading  in  a  case  must  show  that  such 
was  the  fact.  The  appellant's  answer  falls  far  short  of  this ;  and, 
besides,  the  part  of  the  new  matter  of  the  answer  in  which  the  seiz- 
ure of  the  safe  on  attachment  is  alleged  is  defective.  The  various 
proceedings  authorizing  the  issuance  of  the  attachment  are  not  set 
out,  nor  is  it  stated  therein  that  the  attachment  was  duly  issued. 

Under  the  attachment  law  of  thiei  state,  I  think  it  necessary  to  al- 
lege, generally,  at  least,  that  an  affidavit  was  duly  made  and  under- 
taking given,  in  compliance  with  the  statute  authorizing  the  issuance 
of  the  attachment,  before  any  right  or  benefit  under  it  can  be  claimed. 
The  subsequent  allegations  in  the  answer  that  judgment  was  duly  ren- 
dered against  Linder,  and  execution  issued  thereon,  and  that,  by  vir- 
tue of  said  execution,  the  safe  was  sold,  were  not  a  sufficient  state- 
ment of  the  facts  of  the  recovery  of  a  valid  judgment.  They  do  not 
show  that  any  action  was  commenced  in  any  court.  The  statute  has 
very  much  simpliiBed  the  pleading  of  judgments  of  justices*  courts, 
but  I  think  it  still  necessary  to  allege  the  commencement  of  the  ac- 
tion in  the  particular  court,  and  to  specify  the  claim  upon  which  it. is 
brought  so  as  to  show  that  the  court  had  jurisdiction  of  the  subject- 
matter.  That,  followed  by  an  allegation  that  the  judgment  was  duly 
given,  would  be  sufficient,  no  doubt,  under  section  85  of  the  Civil 
Code.  But  here  the  pleader  has  not  stated  any  of  these  things — 
merely  states  the  seizure  of  the  property  on  attachment  in  an  ac- 
tion in  justice's  court  in  which  one  August  Buckler  was  plaintiff  and 
the  said  Linder  was  defendant;  that  judgment  was  duly  rendered 
against  Linder.  This,  certainly,  was  not  sufficient  to  give  the  appel- 
lant a  standing  in  the  action  upon  which  to  defend  against  any  right 
to  the  possession  of  the  safe  the  respondents  may  have  had. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed. 


(13  Or.  406) 

NicKLiN,  Adm'r,  v.  Hobin, 
Filed  May  8,  1886. 

1 .  Injunction— JtTDGMENT— Jurisdiction— Appeal. 

An  error  in  a  judgment  pronounced  by  a  court  having  jurisdiction  in  the 
matter  must  be  rectified  by  an  appeal,  and  not  by  an  injunction. 

2.  Same— Judgment  for  Costs. 

Judgment  for  costs  was  rendered  on  the  motion  of  the  attorney  for  one  of 
the  parties,  with  the  consent  of,  or  without  objection  from,  the  opposing  at- 
torney, who  was  alleged  to  have  no  authority  to  represent  the  adverse  party. 
Held,  upon  appeal  from  a  decree  enjoining  execution  on  the  judgment,  that. 


Digitized  by 


Google 


836  PACIFIC  REPORTER.  [Or. 

the  court  having  power  to  deal  with  the  costs  independently  of  the  attorney's 
consent,  the  remedy  of  the  tarty  aggrieved  was  by  appeal,  and  that  the  de- 
cree should  be  reversed,  ana  the  bill  dismissed. 

A*  R.  Coleman,  for  appellant,  Frank  Hobin. 

J.  G.  Cfiapmarif  for  respondent,  A.  Nicklin,  Adm'r, 

Lord,  J.  This  is  an  appeal  from  a  decree  of  the  circnit  court 
of  Multnomah  county,  rendered  on  the  ninth  day  of  January,  1886, 
whereby  appellant  was  perpetually  enjoined  from  issuing  execution 
upon,  or  enforcing  the  collection  of,  a  certain  judgment  of  the  circuit 
court  of  said  county,  rendered  on  the  sixth  day  of  November,  1879, 
in  an  action  wherein  Paul  M.  Brenan  was  plaintiff,  and  appellant 
was  defendant,  which  judgment  was  in  favor  of  this  appellant  for 
costs  and  disbursements,  taxed  at  $62.95.  The  plaintiff,  as  admin- 
istrator of  Brenan's  estate,  filed  the  complaint  in  this  suit,  alleging 
in  substance  that,  in  1878,  Brenan,  as  plaintiff  in  an  action  in  a  jus- 
tice's court,  obtained  judgment  against  Frank  Hobin,  from  which 
judgment  sai.  Hobin  appealed  to  the  circuit  court,  where  a  jury 
trial  was  had,  and  a  verdict  for  one  dollar  rendered  in  favor  of  the 
plaintiff,  Brenan;  that  afterwards,  on  the  fifth  day  of  November, 
1879,  said  Hobin,  "through  the  inadvertence  or  mistake  of  one  J.  H. 
Beed,  who  appeared  specially  at  the  time  as  attorney  for  and  on  be- 
half of  said  Paul  M.  Brenan,  at  the  instance  of  H.  T.  Bingham, 
Esq.,  who  was  then  regular  attorney  of  Paul  M.  Brenan  in  said  ac- 
tion, took  a  judgment  against  said  Paul  M.  Brenan  for  costs  and  dis- 
bursements, amounting  to  $62.95."  The  C9mplaint  then  alleges 
that  judgment  was  rendered  on  the  verdict  in  favor  of  Brenan  for  one 
dollar,  and  one  dollar  costs,  and  for  Hobin  for  his  costs  and  disburse- 
ments, taxed  at  said  sum  of  $62.95;  that  Reed,  without  authority, 
consented  that  the  judgment  be  so  rendered;  and  that  Hobin's  at- 
torney knew  at  the  time  that  they  were  not  entitled  to  such  a  judg- 
ment upon  the  verdict;  that  Beed  died  insolvent  in  the  year  1883. 
The  complaint  also  alleges  that  on  the  twentieth  of  February,  1882, 
Hobin  had  an  execution  issued  on  said  judgment,  and  that  then 
Brenan  filed  a  motion  in  the  circuit  court  to  have  this  execution  re- 
turned and  quashed,  and  the  judgment  vacated;  that  the  writ  was 
returned  unsatisfied,  but  the  motion  was  never  heard  or  disposed  of; 
that  Hobin  is  threatening  to  have  another  execution  issued  upon  said 
judgment  af]:ainst  the  property  belonging  to  Brenan*s  estate.  Where- 
fore plaintiff  prayed  for  injunction,  etc. 

The  plaintiff  claims  that  the  object  of  the  suit  is  not  to  correct  any 
error  or  irregularity  of  the  court  below,  but  to  relieve  from  the  unauthor- 
ized act  of  an  attorney  by  whose  consent  the  judgment  for  costs  was 
rendered.  This  assumes  that  without  such  consent  the  court  would 
have  been  without  jurisdiction  to  render  such  judgment  for  costs,  and 
as  such  consent  was  obtained  by  one  unauthorized  to  give  it,  the 
court  was  without  jurisdiction,  or  had  no  authority  to  pronounce  such 
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judgment.  The  record  shows  that  the  court  had  jurisdiction  of  the 
aubject-matter  and  the  parties;  and,  after  trial,  a  verdict  was  ob- 
tained; whereupon  the  attorney  for  the  defendant  here  moved  for 
judgment  for  costs,  to  which  the  attorney,  alleged  to  have  been  with- 
out authority  to  represent  the  adverse  party,  consented,  or  made  no 
objection,  and  the  court  rendered  the  judgment  from  which  relief  is 
now  sought. 

Now,  although  it  may  be  true  that  the  amount  of  costs  taxed  as 
allowed  by  the  court  may  be  wrong,  still  it  was  but  an  error  of  judg- 
ment, but  not  a  defect  of  jurisdiction.  The  vice  of  the  argument  lies 
in  assuming  that  the  court  derived  its  power  to  act  or  to  pronounce 
such  judgment  from  the  consent  of  such  attorney.  It  is  true  a  dif- 
ferent result  or  judgment  might  have  been  obtained  had  objections 
been  interposed  or  the  court  instructed  by  an  argument ;  but  that  does 
not  show  a  want  of  jurisdiction,  but  only  how  an  error  in  the  judg- 
ment might  perhaps  have  been  averted. 

But,  says  counsel  in  his  brief,  "the  court  had  no  jurisdiction  to 
allow  costs  to  the  defendant,  even  upon  the  consent  of  the  regular 
attorney,  and  the  judgment  is  void."  As  we  view  it,  the  consent  of 
the  attorney  has  nothing  to  do  with  the  jurisdiction  of  the  court  in 
such  case.  The  cause  was  one  the  court  had  a  right  to  try,  and  the 
parties  were  properly  present  by  due  process,  and  the  power  of  the 
court  to  hear  and  determine  all  matters,  including  costs  which  might 
arise  in  the  trial  of  the  cause,  was  complete,  and  its  jurisdiction  un- 
atfected  one  way  or  the  other  by  the  consent  suggested.  The  question 
whether  a  judgment  is  right  or  wrong  is  a  very  diflFerent  one  from 
whether  it  is  valid  or  void.  Although  it  is  the  aim  of  courts  to  decide 
rightly,  yet  the  power  to  decide  necessarily  carries  with  it  the  power 
to  decide  wrong  as  well  as  right;  and  where  a  court  has  jurisdiction, 
the  judgment  or  determination  is  binding  and  obligatory  until  re- 
versed, without  reference  to  the  question  whether  it  is  right  or  wrong ; 
"nor  is  it  any  ground  for  disregarding  a  judicial  determination  that 
one  party  has  got  a  great  deal  more  than  was  justly  due  him."  Bbon- 
BON,  J.,  in  Supervisors  of  Onondaga  Co.  v.  Briggs,  2  Denio,  34.  It 
may  be  true  that  there  was  error  in  the  judgment,  and,  if  there  was, 
an  appeal  would  have  corrected  the  error;  but  this  is  without  the 
province  of  a  court  of  equity. 

The  judgment  must  be  reversed,  and  the  bill  dismissed. 
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SUPREME  COURT  OF  UTAH. 

Ki  UUh,  368)  

DucHENEAU  V.  HousE,  Justice  of  the  Peace. 
Filed  April  24, 1886. 

1.  Justice  of  the  Peace— Jurisdiction— Tbespabs— Question  of  Title— Con- 

stitutional Law. 

Under  the  organic  act,  (9  St.  at  Large,  458,  §  9,)  the  "Poland  Bill,"(l  Sapp. 
Rev.  St.  U.  8.  165,  c.  469,)  and  Rev.  St.  U.  8.  1878,  (2d  Ed.)  §  1867.  p.  330,  jua- 
tices  of  the  peace  cannot  proceed  with  any  case  involving  the  title  to  land, 
even  though  the  defendant's  answer  that  such  question  of  title  is  involved  in 
the  determination  be  not  veritied  upon  oath,  as  recjuiredby  the  territorial  Code 
of  Civil  Procedure,  the  United  States  Statutes  being  paramount,  and  beyond 
direct  or  indirect  modification  by  territorial  legislatures. 

2.  Same- Title  to  Land. 

Where  an  action  involves  a  question  of  title  to  land,  the  proper  course, 
under  the  territorial  Code  of  Civil  Procedure,  is  for  the  justice  to  transfer 
the  cause  to  the  district  court. 

3.  Same— Appeal. 

Where  a  justice  has  proceeded  to  the  determination  of  an  action  involving 
a  question  of  title  to  land,  the  district  court  can  only  try,  upon  appeal,  the 
question  of  the  jurisdiction  of  the  justice,  and  not  the  question  of  title. 

4.  Prohibition,  Writ  of— Issuance— Judicial  and  Ministerial  Functions — 

Execution. 

Writ  of  prohibition,  under  the  territorial  statute,  (Laws  1884,  p.  326,  §  982.) 
mav  be  issued  against  one  exercising  either  Judicial  or  ministerial  functions, 
ana  may  competently  be  issued  to  stay  a  justice  from  issuing  an  execution. 

5.  Same — Power  of  Court— Constitutional  Law. 

The  territorial  legislature,  in  pursuance  of  its  authority  given  by  the  or- 
ganic act  to  legislate  upon  all  ''rightful  subjects  of  legislation, "  has  the  right, 
as  occasion  may  arise,  to  create  new  offenses,  new  subjects  for  judicial  in- 
vestigation, and  new  ways  and  means  to  enforce  the  authority  of  the  courts 
and  officers,  and  may  provide  for  the  issuance  of  writs  of  prohibition  to  ar- 
rest the  exercise  of  ministerial  functions. 

On  prohibition. 

Appeal  from  First  district. 

C.  S,  Varian,  for  appellant. 

A.  R.  Heyivood  and  J\  N.  Kimhallf  for  respondent. 

BoREMAN,  J.  The  Corinne  Mill  Canal  &  Stock  Company,  as  plain- 
tiff, instituted  an  action  of  trespass  in  the  justice's  court,  before  Hiram 
House,  a  justice  of  the  peace,  against  Charles  Ducheneau,  the  re- 
spondent herein,  as  defendant  in  that  action,  and  alleged  that  said 
company  was  the  owner  and  in  possession  of  certain  real  estate.  The 
defendant  therein,  said  Duoheneau,  answered  denying  that  said  com- 
pany was  either  the  owner  or  in  possession  of  the  land,  or  any  por- 
tion of  it,  or  that  it  ever  had  been ;  and  demanding  a  dismissal  of  the 
action,  as  the  justice  had  no  jurisdiction  where  the  title  of  real  estate 
was  in  question.  Notwithstanding  this  demand,  and  the  raising  of 
the  question  as  to  the  title  to  the  real  estate,  the  justice  proceeded, 
without  notice  to  the  defendant  in  that  action,  to  enter  up  judgment 


Digitized  by 


Google 


Utah.]  DUCHENEAU  t;.  HOUSE.  839 

against  him.  Thereupon  said  Diicheneau  obtained  from  the  district 
court  an  alternative  writ  of  prohibition  to  arrest  all  further  proceed- 
ings by  the  justice.  A  motion  to  quash  the  writ  was,  by  the  district 
court,  overruled,  and,  after  a  hearing,  a  peremptory  writ  of  prohi* 
bition  was  ordered.  From  this  decision  of  the  district  court  the  ap- 
pellant has  brought  the  case  to  this  court. 

The  appellant,  said  justice,  maintains  that  as  it  does  not  appear 
from  the  affidavit  on  which  the  writ  issued  that  the  answer  of  said 
Ducheneau  to  the  complaint  in  the  justice's  court  was  under  oath, 
the  writ  sliould  have  been  quashed  as  being  unauthorized.  The  or- 
ganic act  of  this  territory  (9  St.  at  Large,  453,  §  9)  provides  "that 
justices  of  the  peace  shall  not  have  jurisdiction  of  any  matter  in  con- 
troversy when  the  title  or  boundaries  of  land  may  be  in  dispute."  In 
what  is  termed  the  "Poland Bill,"  approved  June  23,  1874,  it  is  pro- 
vided that  the  district  courts  shall  have  exclusive  original  jurisdic- 
tion "in  all  controversies  where  the  title,  possession,  or  boundaries  of 
land  ♦  »  ♦  shall  be  in  dispute."  1  Supp.  Rev.  St.  U.  S.  105, 
c.  469.  In  the  Revised  Statutes  of  the  United  States  of  1878,  it  is 
further  provided  that  "no  justices  of  the  peace  in  any  territory  shall 
have  jurisdiction  of  any  case  in  which  the  title  to  lands,  or  the  bound- 
ary thereof,  in  anywise  comes  in  question."  Rev.  St.  U.  S.  (2d  Ed.) 
§  1867,  p.  330.  Our  territorial  Code  of  Civil  Procedure  makes  an 
additional  requirement  not  found  in  the  United  States  Statutes, 
namely :  That  "if  it  appear  from  the  answer  of  the  defendant,  ver^ 
ijied  by  his  oath,  or  that  of  his  agent  or  attorney,  that  the  determina- 
tion of  the  action  will  necessarily  involve  the  question  of  titl6  or  pos- 
session to  real  estate,"  the  justice  must  suspend  proceedings,  and 
certify  the  case  to  the  district  court,  etc. 

In  neither  of  the  provisions  quoted  from  the  United  States  Statutes 
is  there  anything  requiring  the  answer  of  the  defendant  in  the  action 
before  the  justice  to  be  under  oath.  If  we  should  now  say  that  the 
United  States  Statutes  shall  have  no  force  unless  the  defendant  com- 
ply also  with  a  territorial  statute,  we  recognize  the  right  and  power 
in  the  territorial  legislature  to  render  nugatory,  or  to  limit  the  ep- 
forcement  of,  a  United  States  statute.  If  the  legislature,  in  this  in- 
direct way,  has  power  to  annul  and  defeat  a  United  States  statute, 
we  can  see  no  reason  why  it  could  not  do  so  in  a  direct  manner  by 
repeal ;  and  if  the  legislature  have  this  power  in  one  instance  to  annul 
or  defeat  a  law  of  congress,  by  loading  it  with  other  requirements  not 
contemplated  in  the  congressional  statute,  it  has  the  right  to  do  so  in 
every  case ;  and  thus  all  statutory  enactments  of  the  Unites  States 
would  be  subject  to  annulment  or  defeat  by  territorial  statutes.  Such 
a  proposition  as  recognizes  the  right  of  the  legislature  to  weigh  down 
a  congressional  statute  by  making  its  enforcement  depend  upon  com- 
pliance with  territorial  statute  could  not  be  entertained  by  the  court. 
The  laws  of  congress  are,  under  the  constitution,  supreme,  and  the 
legislature  has  no  power  to  require  that  the  question  of  title  or  pos- 
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session  must  be  raised  by  sworn  answer;  nor  has  it  even  the  power 
to  require  it  to  be  raised  by  answer  at  all,  either  sworn  to  or  not  sworn 
to.  It  might  be  raised  in  the  complaint.  One  of  the  provisions  quoted 
says  that  if  it  "in  anywise  comes  in  question"  the  justice  cannot  hear 
the  case,  and  to  do  so  is  not  an  excess,  but  it  is  wholly  outside  of  his 
jurisdiction.  It  is  not  within  the  scope  of  the  general  jurisdiction, 
or  of  any  special  jurisdiction,  of  the  justice,  to  proceed  with  the  case 
after  the  title  or  possession  comes  in  question.  To  proceed  to  judg- 
ment is  not  simple  error  committed  while  acting  within  his  jurisdic- 
tion, but  it  is  assuming  to  act  wholly  outside  of  bis  authority,  and  a 
judgment  so  rendered  is  void. 

The  case  of  Langford  v.  MonUith,  102  U.  S.  145,  in  no  way  con- 
flicts with  this  view  of  the  law.  In  that  case  the  record  showed  that 
the  answer  was  sworn  to  in  accordance  with  the  Idaho  statute, 
and  the  supreme  court  of  the  United  States  simply  held  that  as  the 
issue  as  to  title  to  real  estate  was  raised  by  the  answer,  sworn  to  by  de- 
fendant, the  justice's  court  should  have  certified  the  case  to  the  district 
court.  The  court  did  not  decide  that  to  raise  the  question  the  an- 
swer should  be  sworn  to.  There  was  no  such  point  in  the  case.  We 
have  no  reason  to  conclude,  from  anything  that  appears  in  that  case, 
that  the  same  ruling  would  not  have  been  made  had  the  answer  not 
been  sworn  to. 

The  fact  that  the  respondent  asked  a  dismissal  of  the  case,  instead 
of  a  transfer  to  the  district  court,  did  not  relieve  the  appellant,  the 
justice,  from  the  responsibility  of  failing  to  obey  and  follow  the  law 
of  congress.  The  title  to  real  estate  came  in  question,  and  it  was 
his  duty  to,  at  least,  refuse  to  proceed  to  judgment.  We  see  no  rea- 
son why  the  justice  could  not  have  certified  the  case  to  the  district 
court  under  our  territorial  Code  of  Civil  Procedure;  but  perhaps 
that  question  is  not* necessarily  involved  in  the  decision  of  this  case. 
Yet  the  justice  did  not  so  certify  it,  but  proceeded  to  judgment  in  his 
own  court. 

The  appellant  urges  that  respondent  had  a  ''plain,  speedy,  and 
adequate  remedy"  by  way  of  appeal,  if  such  judgment  of  the  justice 
was  not  satisfactory.  An  appeal  to  the  district  court  would  not  have 
enabled  the  parties  to  have  had  the  question  of  title,  or  of  posses- 
sion, tried  in  the  district  court;  as  that  court  could  only  have  dis- 
missed the  case,  "because  there  could  have  been  no  lawful  trial  be- 
fore the  justice."  Langford  v.  Monteithy  102  U.  S.  145.  An  appeal 
would  have  been,  therefore,  only  an  empty  form,  and  would  have  settled 
nothing,  except  that  there  could  be  "no  lawful  trial  before  the  jus- 
tice;" and  hence  none  before  the  district  court.  Actions  in  court  are 
for  the  settlement  of  some  matter  in  dispute,  and  not  to  compel  par- 
ties to  submit  to  the  expense  and  trouble  of  going  through  certain 
forms,  with  no  beneficial  object  in  view,  and  before  an  oflBcer  whose 
final  decision  is  utterly  void,  and  of  no  binding  force.  They  have 
the  right  to  be  saved  from  such  annoyance  and  vexation,  and  to  have 
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a  tribunal  acting  without  jarisdiction  prevented  from  harassing  them 
by  suits  and  judgments  which  settle  nothing,  and  accomplish  no  good 
purpose.  An  appeal  in  this  case  would  have  settled  nothing.  The 
merits  of  the  controversy  would  have  remained  untouched.  This  is 
not  like  an  appeal  from  the  judgment  of  a  justice  when  he  was  act- 
ing within  the  scope  of  the  jurisdiction  allotted  to  him  by  statute.  In 
that  class  of  cases,  an  appeal  often  gives  a  remedy  by  affording  a 
trial  of  the  merits  of  the  case  in  the  appellate  court;  or,  at  least, 
settling-  some  question  of  dispute  which  was  proper  to  be  first  tried 
and  disposed  of  in  the  justice's  court.  But  what  relief  can  an  appeal 
bring  in  a  case  which  could  not  be  examined  into  either  in  the  appel- 
late court  or  in  the  justice's  court?  It  settles  nothing,  and  does  not 
prevent  a  party  from  again  and  again  being  harassed  in  the  same 
Way  thereafter  in  regard  to  the  same  matter.  An  appeal  only  throws 
the  parties  back  to  the  place  they  stood  before  the  proceedings  were 
instituted,  and  a  party  is  not  protected  against  being  called  again  to 
answer  to  the  same  subject  of  complaint,  and  to  again  being  forced 
through  a  useless  trial,  resulting  in  again  being  thrown  back  to  their 
original  position,  to  go  through  the  same  routine  again. 

Our  statute  regarding  the  writ  of  certiorari  specifies  an  appeal  as 
a  remedy;  but  the  provisions  respecting  the  writ  of  prohibition  omits 
the  word  ''appeal"  entirely.  The  sections  regarding  the  certiorari 
likewise  provide  that  such  writ  may  issue  when  the  tribunal,  etc.,  ex- 
ercising judicial  functions  has  exceeded  its  jurisdiction;  but  the  sec- 
tions regarding  prohibition  provide  that  it  may  be  issued,  not  only 
when  the  tribunal  has  exceeded  its  jurisdiction,  but  also  when  it  acts 
**without"  such  jurisdiction.  The  former  writ  can  also  be  issued  only 
to  a  tribunal  or  person  exercising  judicial  functions,  whereas  the 
statute  says  that  prohibition  can  be  issued  against  one  exercising 
either  judicial  or  ministerial  functions.  The  former  can  be  issued 
only  when  there  is  "no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy;"  whereas  the  statute  says  that 
prohibition  may  be  resorted  to  "where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law.'*  These  differences 
in  the  statutes  regarding  these  two  writs  show  that  different  rules 
are  in  a  variety  of  cases  to  control  the  issuance  of  these  writs,  and 
the  last  provision  referred  to  shows  that  the  remedy  meant  in  the 
statute  regarding  prohibition  is  a  remedy  "in  the  ordinary  course  of 
law."  Therefore,  if  certiorari  would  enable  the  respondent  to  reach 
the  same  result  as  the  writ  of  prohibition,  the  respondent  would  not 
be  compelled  to  resort  to  the  former  instead  of  the  latter;  for  such  ia 
not  a  remedy  "in  the  ordinary  course  of  law,"  but  is  a  special  pro- 
ceeding. But  certiorari  would  not  be  an  adequate  remedy  in  this 
case.  It  might  annul  the  judgment,  but  could  not  reach  the  minis- 
terial act  of  issuing  an  execution,  and  to  prevent  that  a  resort  would 
still  have  to  be  made  to  prohibition,  or  to  a  proceeding  as  for  con* 
tempt  in  the  district  court. 
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It  is  insisted,  however,  that  the  writ  of  prohibition  should  not  have 
issued,  because  the  only  act  left  for  the  justice  to  perform  was  min- 
isterial,— the  issuing  of  an  execution;  and  that  the  writ  of  prohibi- 
tion could  not  issue  to  arrest  the  doing  of  a  ministerial  act,  notwith- 
standing the  language  of  the  territorial  statute  that  it  was  not  within 
the  power  of  the  legislature  to  confer  such  authority  on  the  dis- 
trict court,  but  it  could  only  authorize  the  common-law  writ.  At 
common  law  the  writ  of  prohibition  could  not  generally  issue  to  ar- 
rest the  doing  of  a  merely  ministerial  act.  But  the  supreme  court 
of  the  United  States,  in  the  absence  of  any  statute,  recognizes  that 
the  writ  may  issue,  even  after  sentence  and  judgment,  where  some- 
thing remains  to  be  done  "which  the  court  or  party  to  whom  the  writ 
was  directed  might  do,  and  probably  would  have  done;  as  the  col- 
lection of  costs,  or  otherwise  enforcing  the  sentence."  U.  S.  v. 
Hofnian,  4  Wall.  162,  163;  High,  Extr.  Eem.  §  774.  See,  also, 
3  Term  R.  4;  3  Bl.Comm.  (Sharswood,)  112,  note  17.  We,  how- 
ever,  have  a  territorial  statute  which  provides  for  its  issuance  to 
arrest  the  exercise  of  ministerial  functionp.     Laws  1884,  p.  326,  §  982. 

The  district  courts  have  general  common-law  and  chancery  juris- 
diction, and  that  covers  about  everything  of  a  civil  or  criminal  nat- 
ure not  expressly  committed  to  some  other  tribunal ;  Ferris  v.  Hig- 
ley,  20  Wall.  375.  We  can  readily  see  that  this  general  jurisdiction 
would  embrace  the  common-law  writ  of  prohibition,  and  that  the 
legislature  could  in  no  way  deprive  the  district  courts  of  such  juris- 
diction. But  the  legislature,  in  pursuance  of  its  authority  given  by 
the  organic  act  to  legislate  upon  all  "rightful  subjects  of  legislation," 
has  seen  fit,  and  has  the  undoubted  right,  as  occasions  arise,  to  create 
new  offenses,  new  subjects  for  judicial  investigation,  and  new  ways 
and  means  to  enforce  the  authority  of  the  courts  a,nd  oflBcers,  and 
we  can  see  no  reason  to  conclude  that  the  giving  of  additional  power 
to  the  writ  of  prohibition  was  not  a  "rightful  subject  of  legislation." 
If  our  charter  (the  organic  act,  or  any  subsequent  act  of  congress) 
had  specified,  as  is  done  in  the  constitution  of  California,  that  the 
district  courts  could  issue  writs  of  prohibition,  it  might  be  taken  that 
this  power  was  intended  to  exclude  a  general  power;  that  by  speci- 
fying such  writ  the  common-law  writ  was  intended,  and  every  other 
character  of  the  writ  excluded.  Farmers'  Co-op.  Union  v.  Thresher, 
62  Cal.  407;  Maurerv.  Mitchell,  53  CaL  289.  -A  similar  view  was  taken 
by  the  supreme  court  of  the  United  States.  Congress  empowered 
the  supreme  court  to  issue  writs  of  prohibition  to  the  district  courts 
"when  proceeding  as  courts  of  admiralty  and  maritime  jurisdiction," 
and  the  court  held  that  the  specifying  of  admiralty  and  maritime 
jurisdiction  was  the  exclusion  of  authority  to  issue  the  writ  in  any 
other  case.  Ex  parte  Easton,  95  U.  S.  77.  But  in  our  constitution 
or  charter  there  are  no  such  words  of  exclusion,  and  there  is  nothing 
whatever  to  confine  the  legislature  to  the  common-law  writ,  to  be  is- 
sued by  the  courts  of  general  jurisdiction.     If  the  district  courts  were 
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conrts  of  special  or  limited  jurisdiction,  there  might  be  a  qnestion  as 
to  the  power  of  the  legislature ;  but  such  is  not  the  case,  while  these 
courts  have  general  jurisdiction. 

We  see  no  error  in  adjudging  costs  against  the  justice.  It  was  he 
that  was  brought  into  court  on  the  writ,  and  it  was  his  acts  which 
are  in  question.  It  was  not  a  single  error;  it  wa^  an  intentional 
disregard  of  a  statute,  in  assuming  an  unauthorized  jurisdiction. 
Code  Civil  Proc.  §  914;  U.  S.  v.  Schurz,  102  U.  S.  407,  408. 

Let  the  judgment  of  the  district  court  be  affirmed. 

PowEBs,  J.,  concurs.     Zanb,  C.  J.,  dissents. 

(4  Utah,  382) 

Jones  v.  House,  Justice  of  the  Peace. 

HuNSAKER  V.  Same. 

Filed  April  24.  1.886. 

1.  Prohibition,  Writs  of — Service. 

Under  the  Territorial  Laws  of  1884,  pp.  201,  202,  §  268,  sub.  8.  a  writ  of  pro- 
hibition left  at  the  defendant's  usual  place  of  abode,  with  his  wife,  is  prop- 
erly served. 

2.  Same— Hearing — Notice. 

The  time  for  service  of  the  alternative  writ  being  left  to  the  discretion  of 
the  court,  the  service  is  not  void  mere  because  of  the  shortness  of  notice  of 
the  hearing,  and  the  defendant  ought  to  apply  for  an  extension  of  time;  olher- 
•wise  the  court  of  review  cannot  infer  tnat  there  was  any  abuse  of  the  dis- 
cretion allowed. 

Appeals  from  First  district. 
Richards  dt  RoUipp,  for  respondent. 
C.  S.  Varian,  for  appellant. 

Boreman,  J.  These  were  both  cases  of  the  issuance  of  the  writ 
of  prohibition.  The  facts  and  the  questions  of  law  are  the  same  in 
these  two  cases  as  in  the  prohibition  case  of  Ducheneau  v.  House, 
ante,  838,  (decided  at  the  present  term,)  except  that  in  these  cases 
now  under  consideration  two  questions  are  raised  which  are  not  found 
in  the  Ducheneau  Case.  It  is  claimed  that  in  these  two  cases  the 
service  of  the  writ  was  void.  Our  statutes  authorize  the  service  of 
this  writ  as  ordinary  summons  is  served,  and  the  summons  can  be 
served  "on  the  defendant  personally,  or  by  leaving  a  certified  copy 
thereof  at  his  usual  place  of  abode,  with  some  suitable  person  of  at 
least  the  age  of  fourteen."  Laws  1884,  pp.  201,  202,  §  368,  sub.  8. 
The  return  of  the  oiBcer  on  the  writ  in  each  of  these  cases  was, 
as  to  the  objectionable  part,  as  follows :  "That  I  served  the  same  by 
delivering  a  certified  copy  thereof  at  the  usual  place  of  abode  of  the 
within-named  Hiram  House,  at  Corinne  city,  in  Malad  precinct,  county 
of  Box  Elder,  territory  of  Utah,  with  some  suitable  person,  to-wit,  with 
the  wife  of  said  Hiram  House,  over  the  age  of  14  years,  on  the  first 
day  of  August,  1885." 
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The  objection  is  that  the  service  on  the  wife  is  not  sufficient ;  that 
it  should  have  been  made  on  the  justice  personally.  The  appellant 
refers  to  the  following  cases  to  sustain  his  position,  viz. :  Pennoyer 
V.  Neff,  05  U.  S.  725  et  seq.;  St.  Clair  v.  Cox,  106  U.  S.  350;  8.  C. 
1  Sup.  Ct.  Rep.  354;  Webster  v.  Reid,  11  How.  400.  We  do  not 
think  that  either  of  the  cases  supports  the  position  of  appellant. 
Service  by  publication  in  attachment  suits  does  not  aflfect  property 
not  attached,  nor  does  it  warrant  a  personal  judgment;  but  such  is 
not  this  case.  Tbe  service  of  the  writs  was  in  accordance  with  the 
statute,  and  we  do  not  think  that  such  service  is  defective. 

It  is  further  objected  that  sufficient  notice  of  the  hearing,  by  service 
of  the  alternative  writ,  was  not  given,  it  being  only  three  or  four  days 
prior  thereto.  This  is  a  matter  that  is  necessarily  left  to  the  sound 
discretion  of  the  court  or  judge  issuing  the  alternative  writ.  The  ap- 
pellant does  not  seem  to  have  brought  the  attention  of  the  lower 
court  to  this  fact,  nor  applied  for  an  extension  of  time,  and  the 
service  is  certainly  not  void  merely  because  of  the  shortness  of  time. 
Nothing  appears  to  show  that  there  was  any  abuse  of  the  discretion 
allowed  to  the  court  or  judge.  We  necessarily  conclude  that  there 
was  nothing  improper  or  injurious  in  the  fact  of  so  short  a  notice. 
The  judgments  in  both  cases  are  therefore  affirmed. 

PowBBB,  J.,  concurs.    Zane,  C.  J.,  dissents. 
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SUPREME  COURT  OF  KAITSAS. 

(35  Kan.  265) 

Union  Pag.  By.  Co.  t?.  Bbattt. 
Piled  May  7. 1886. 

CJoRPORATioNS— Agent— -Railroad  Division  Superintendent  Employing  Phy- 
sician TO  Attend  to  Parties  Injured  by  Derailment  of  Train. 

Where  a  railway  passenger  train  is  derailed,  and  some  of  the  passengers 
are  injured  by  inevitable  accident,  no  obligation  rests  upon  the  company  to 
furnish  medical  care  and  attention  to  the  injured  passengers;  and  the  com- 

Sany  cannot  be  made  liable  for  such  care  and  attention  by  the  contract  of  the 
ivision  superintendent,  unless  authority  has  been  given  him  to  commit  it  to 
such  liability;  and  where  a  division  superintendent  emplojs  a  physician  to 
attend  upon  passengers  so  injured,  and  the  company  denies  his  authority, 
and  contests  its  liability  under  the  employment,  it  is  error  for  the  court  to  in- 
struct the  jury  that  the  division  superintendent  will  be  presumed  to  have  such 
authority  until  the  contrary  appears. 

Error  from  Clay  county. 

J.  P,  Usher  and  Charles  Monroe,  for  plaintiff  in  error, 

J.  S,  Walker,  for  defendant  in  error. 

Johnston,  J.  This  proceeding  is  brought  to  reverse  a  judgment 
obtained  against  the  Union  Pacific  Railway  Company  by  Dr.  6.  F. 
Beatty  for  his  services  as  a  physician  and  surgeon,  and  for  medicines 
alleged  to  have  been  rendered  and  furnished,  upon  the  employment 
of  the  railway  company.  It  appears  that  on  June  11, 1883,  a  pas- 
senger train  of  the  railway  company  was  derailed  at  a  point  on  the 
Kansas  Central  Division  of  the  road,  between  Miltonvale  and  Clay 
Center,  and  that  a  number  of  the  employes  and  passengers  on  the 
train  were  injured.  At  the  instance  of  the  station  agent,  and  also  of 
the  locomotive  engineer  of  the  wrecked  train,  the  plaintiff  went  to  the 
point  where  the  accident  occurred,  and  there  found  eight  persons 
suffering  from  injuries  received  in  consequence  of  the  accident,  two  of 
whom  were  the  employes  of  the  company.  He  states  that  six  of  the 
cases  proved  to  be  of  but  minor  importance,  while  the  injuries  re- 
ceived by  three  of  the  passengers  were  of  a  more  serious  nature.  The 
three  last  named  were  taken  to  Miltonvale,  where  the  doctor  continued 
to  give  them  medical  and  surgical  care  and  attention  for  10  days 
thereafter.  It  further  appears  that,  while  the  plaintiff  and  the  sta- 
tion agent  were  on  their  way  to  the  scene  of  the  accident,  the  station 
agent  was  injured  by  the  bursting  of  a  torpedo  which  had  been  placed 
on  the  track,  and  the  treatment  of  this  injury  was  also  included  by 
the  plaintiff  in  his  charge  against  the  company.  The  plaintiff  offered 
proof  tending  to  show  that  the  division  superintendent  of  the  railway 
company  was  notified  of  the  accident,  and  of  the  fact  that  the  doctor 
was  in  attendance  upon  the  persons  who  had  been  injured,  and  that 
he  directed  the  station  agent  to  take  the  injured  persons  to  Milton- 
vale, and  to  continue  the  plaintiff  as  physician  and  surgeon  in  charge 
of  them.     He  also  attempted  to  prove  that  his  employment  by  the 
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station  agent  and  engineer  was  subsequently  ratified  by  the  division 
superintendent.  That  the  plaintiff  was  requested  by  the  station  agent 
and  engineer  to  attend  and  take  charge  of  the  injured  persons  seems 
not  to  be  questioned,  but  the  division  superintendent  denied  that  be 
ever  authorized  them  to  employ  the  plaintiff,  or  in  any  way  ratified 
his  employment.  The  plaintiff  presented  a,  bill  for  his  services  for 
$250,  which  was  referred  to  the  general  superintendent  of  the  com- 
pany, who  rejected  the  claim,  and  in  a  letter  to  the  plaintiff  gave  his 
reasons  as  follows : 

"Referring  to  your  claim  of  $250  for  services  to  passengers  injured  by 
train  blowing  off  track  on  Kansas  Central  Division  on  night  of  June  11th, 
we  do  not  consider  that  the  company  was  responsible  or  in  any  fault  for  the 
accident;  and,  as  you  were  not  employed  by  tlie  railway  company  to  attend 
the  injured  passengers,  your  claim  is  respectfully  declined." 

The  plaintiff  recovered  for  his  services  to  the  passengers  and  em- 
ployes the  full  amount  of  his  claim. 

At  the  trial  in  the  district  court,  as  well  as  here,  the  plaintiff  be- 
low relied  upon  an  employment  by  the  division  superintendent,  and 
contended  that  that  officer  had  authority,  by  virtue  of  his  office,  to 
bind  the  company  for  the  medical  and  surgical  service  which  he  had 
rendered.  The  principal  question  in  the  case  is  in  regard  to  the  au- 
thority of  the  division  superintendent  in  this  respect.  The  court  be- 
low,  in  the  trial  of  the  cause,  proceeded  upon  the  theory  that  it  was 
within  the  general  scope  of  the  employment  of  the  division  super- 
intendent to  contract  in  behalf  of  tbe  company  for  such  services  as  were 
rendered  by  the  plaintiff.  Accordingly,  the  jury  were  instructed  that 
the  division  superintendent  would  be  presumed  to  have  authority  to 
employ  the  doctor,  and  to  bind  the  company  for  tbe  medical  care  and 
protection  which  he  gave  to  the  injured  passengers  and  employes,  un- 
til the  contrary  was  made  to  appear.  This  was  error.  To  support 
this  position  the  case  of  Pacific  R.  Co.  v.  ThomnSy  19  Kan.  256,  is  re- 
lied on.  The  position  would  be  correct,  and  the  authority  applicable, 
if  the  alleged  employment  had  been  made  for  the  treatment  of  in- 
jured employes  only,  but  the  greater  part  of  the  claim  was  for  the 
treatment  of  passengers.  In  the  case  cited  it  was  held  that  the  di- 
vision superintendent  will  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  to  have  authority  to  employ  a  physician  and  surgeon  to 
attend  an  employe  who  has  been  injured  while  in  the  service  of  the 
company;  and  the  case  of  Atlantic  d:  P,  R,  Co,  v.  Reisner.  18  Kan. 
458,  which  is  also  cited,  goes  no  further.  In  none  of  the  cases  to 
which  we  are  referred  is  it  held  that  there  is  any  implied  authority  in 
the  division  orgeneral  superintendent  to  furnish  entertainment  for, 
or  to  employ  physicians  to  attend  upon,  passengers  who  have  become 
sick  or  have  been  injured  without  the  fault  of  the  company.  There 
is  no  legal  obligation  resting  upon  the  company  to  provide  medical  or 
surgical  care  for  those  who  have  been  injured  in  its  service;  but  the 
grounds  upon  which  the  authority  of  the  superintendent  to  ftiake  such 
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contracts  is  inferred,  is  that  it  is  a  reasonable  thing  for  the  company 
to  provide  for  the  care  and  cure  of  persons  who  are  engaged  in  the  haz- 
ardous employmentof  railroading.  This  risk  is  incurred  by  them  while 
they  are  devoting  their  energies  and  labor  to  promote  the  interest  of 
the  company,  and  thoy  are  generally  dependent  upon  the  daily  labor 
thus  given  for  the  support  of  themselves  and  families.  Again,  they 
are  skilled  in  the  particular  branch  of  the  service  in  which  they  are 
engaged,  and  their  injury,  to  some  extent,  interferes  with  the  business 
of  the  company,  and  retards  the  operation  of  the  road.  The  company 
is  therefore  interested  in  the  speedy  cure  of  employes  who  have  been 
disabled,  and  in  their  early  resumption  of  the  duties  for  which  they 
have  been  specially  trained.  Toledo,  W.  d  W.  Ry,  Co,  v.  Rodrigues, 
47  111.  188;  Same  v.  Prince ,  50  III.  26.  These  considerations  are 
wanting  id  the  case  of  passengers  who  have  been  injured  by  unavoid- 
able accident. 

So  far  as  this  case  is  concerned,  we  must  treat  and  dispose  of  it 
upon  the  theory  that  the  derailment  of  the  train  was  purely  accidental. 
During  the  trial  the  defendant  company  offered  to  prove  that  the 
train  was  thrown  off  the  track  and  wrecked,  and  the  injuries  to  the 
passengers  and  employes  were  inflicted,  by  a  tornado  of  wind  which 
was  so  violent  and  sudden  that  it  was  absolutely  impossible  for 
the  company,  in  the  exercise  of  the  greatest  possible  care,  to  resist 
or  withstand  it,  and  therefore  that  it  was  not  the  fault  of  the  de- 
fendant that  the  train  was  derailed.  This  testimony  was  erroneously 
excluded  by  the  court,  and  there  was  no  other  given  concerning  the 
cause  of  the  accident.  We  must  therefore  assume  that  the  injury  of 
the  passengers  resulted  from  unavoidable  accident,  and  not  from  any 
negligence  or  fault  of  the  company.  Probably  there  are  but  few  in- 
stances of  injui7  to  passengers  riding  upon  railroad  trains  where  negli- 
gence or  fault  cannot  be  traced  to  the  railroad  company ;  but,  in  cases 
where  there  is  no  such  negligence,  no  responsibility  can  attach  to  the 
company,  and  no  recovery  can  be  had  for  the  injuries  sustained.  It 
does  not  insure  the  lives  or  health  of  those  who  take  passage  upon 
its  trains.  The  most  that  can  be  required  is  that  it  shall  use  the 
highest  care  in  the  conveyance  of  the  passenger  to  his  destination. 
There  is  no  more  obligation  resting  upon  the  company  to  provide 
medical  care  and  treatment  for  passengers  unavoidably  injured  than 
for  passengers  who  become  sick  during  the  journey  over  the  road.  In 
either  case  the  full -measure  of  the  duty  of  the  company  is  to  carry 
the  passenger,  in  the  condition  in  which  he  may  be  found,  to  his  des- 
tination. Beyond  this  the  company  has  no  interest  in  the  passenger, 
and  therefore  has  no  such  concern  for  his  health  and  soundness  that 
it  has  in  its  employes  who  may,  be  injured  while  in  its  service.  To 
furnish  medical  care  and  treatment  for  passengers  in  such  cases  would 
be  a  mere  gratuity,  and  the  funds  of  the  corporation  cannot  be  thus 
dispensed  by  the  division  superintendent  without  authority  from  the 
board  of  directors. 
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In  Cox  V.  Midlmid  Counties  Ry.  Co.,  3  Welsby,  H.  4;  G,  268,  tho 
station  master  of  the  railway  company  at  Birmingham,  who  acted  there 
as  chief  officer  of  the  passenger  and  other  departments,  employed  a 
surgeon  to  perform  a  surgical  operation  upon  a  passenger  injured  by 
a  train  of  the  railway  company,  and  the  company  contested  its  liabil- 
ity for  the  service  on  the  ground  that  its  servants  had  no  authority 
to  bind  them  by  contracts  of  that  description,  and  the  court  held  that 
there  was  no  liability  against  the  company  therefor,  because  the  power 
to  enter  into  the  contracts  was  not  incident  either  to  the  employment 
of  the  station  master  or  of  the  superintendent  of  the  road. 

Perhaps  it  is  true  that  in  certain  emergencies  the  superintendents 
of  railroads  are  authorized  to  provide  medical  and  surgical  care  for 
injured  passengers,  and  to  bind  the  railroad  companies  for  the  pay- 
ment of  such  services,  and  it  is  probably  well  that  such  provision 
should  be  made;  but  in  those  cases  it  will  not  be  difiBcult  to  show  the 
authorization,  or  a  recognized  custom  or  usage,  of  the  company  to  fur- 
nish medical  attendance  to  passengers  injured  by  inevitable  accident. 
In  the  absence  of  testimony  of  express  authority  from  the  company, 
or  of  a  custom  or  usage  from  which  authority  might  be  implied,  the 
company  cannot  be  bound  by  such  contracts  made  by  the  superin- 
tendent or  his  subordinates.  If  the  injury  to  the  passengers  resulted 
from  the  negligence  (5i  the  carrier,  other  considerations  would  enter 
into  the  case  which  might  warrant  the  implication  of  authority  in  the 
superintendent  or  some  general  agent  of  the  company  to  provide  med- 
ical attendance  and  entertainment  for  them;  but,  whatever  might  be 
the  rule  in  that  case,  we  are  of  the  opinion  that  there  is  no  such  pre- 
sumption of  authority  in  the  division  superintendent  where  the  pas- 
sengers are  injured  through  no  fault  of  the  company. 

It  necessarily  follows  that  there  was  error  in  the  charge  of  the 
court,  for  which  a  new  trial  must  be  given ;  and,  as  the  other  questions 
presented  by  the  plaintiff  in  error  may  not  again  arise,  it  becomes  un- 
necessary to  notice  them  here.  The  judgment  of  the  district  oourt 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


(35  Kan.  304) 

DoLAN  r.  Van  Demark. 
Filed  May  7,  1886. 

1.  Pledge  and  Collateral  Security— Authority  op  Collection  Agent. 

An  attorney  at  law  and  banker,  having  claims  in  his  hands  for  collection, 
will,  where  it  is  necessary  to  secure  the  collection  of  such  claims,  presump- 
tively have  authority  to  take  as  collateral  security,  and  in  his  own  name,  a 
promissory  note  secured  by  a  chattel  mortgage. 

2.  Chattel  Mortgage— VALroiTY. 

Where  a  mortgagee  of  chattels  takes  possession  of  the  same  under  the  terms 
of  the  mortga.e:e,  and  with  the  consent  of  the  mortgagor,  the  mortgage  will  be 
held  valid,  although  it  may  never  have  been  filed  in  the  office  of  the  register 
of  deeds,  and  although  the  description  of  the  property  in  the  mortgage  maybe 
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alightly  defective:  and  ^e^d,  in  the  present  case,  that  there  was  sufficient  evi- 
dence "to  sustain  the  finding  made  by  the  trial  court  that  the  mortgagee  took 
the  actual  possession  of  the  mortgaged  property  under  the  mortgage. 

8.  Same— Fraud  on  Creditors. 

While,  generally,  a  fraudulent  vendee  cannot,  as  against  the  creditors  of 
the  fraudulent  vendor,  sell,  assign,  or  transfer  the  property  to  a  third  person 
vrho  has  notice  of  the  fraud,  nor  transfer  or  assign  the  same  to  even  a  person 
who  has  no  such  notice,  where  such  transfer  or  assignment  is  merely  to  pay 
a  pre-existing  debt  of  the  fraudulent  vendee,  yet  such  fraudulent  vendee  may 
make  a  valid  sale  of  the  property  to  a  bona  fide  purchaser  without  notice  of 
the  fraud;  or  may,  with  the  consent  of  the  fraudulent  vendor,  and  probably 
without  his  consent,  make  a  valid  transfer  or  assignment  of  such  property  to 
a  creditor  of  the  fraudulent  vendor,  either  in  payment  or  partial  payment  of 
a  bona  fide  debt  of  the  fraudulent  vendor,  or  as  a  security  for  such  debt,  and 
whether  such  creditor  has  notice  or  not  of  the  prior  fraudulent  sale. 

4.  Same— Right  of  Mortgagee— Replevin— Damages. 

In  an  action  of  replevin,  brought  by  a  mortgagee  of  chattels,  where  the 
property  remains  in  the  hands  of  the  defendant,  and  is  sold  by  the  defendant 
for  more  than  the  plaintiff's  claim,  with  interest,  and  judgment  is  rendered  in 
favor  of  the  plaintiff,  but  only  for  his  damages,  and  not  for  a  return  of  the 
property,  held,  that  he  may  recover  as  his  damages  the  amount  of  his  claim, 
witn  interest,  although  the  petition  was  only  an  ordinary  petition  in  replevin. 

Error  from  Washington  county. 

J.  W.  Ckadwick,  for  plaintiff  in  error. 

J.  W.  Rector,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  of  replevin,  brought  by  C.  W. 
Van  Demark  against  Thomas  M.  Dolan,  to  recover  certain  goods  and 
merchandise.  The  action  was  tried  by  the  court,  without  a  jury, 
and  judgment  was  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant,  and  the  defendant,  as  plaintiff  in  error,  brings  the  case  to  this 
court.  The  facts  of  the  case  seem  to  be  substantially  as  follows :  On 
March  19,  1883,  Henry  H.  Bradley  owned  the  property  in  controversy, 
which,  with  other  goods  and  merchandise,  constituted  his  stock  in  trade 
.  as  a  merchant  at  Brantford,  Washington  county,  Kansas.  On  that 
day  he  sold  all  the  foregoing  goods  and  merchandise  to  George 
Brabb,  but  this  sale  was  made  with  the  intention  of  hindering,  de- 
laying, and  defrauding  his  creditors,  and  was  therefore  void  as  against 
such  creditors.  On  March  28th,  Thomas  M.  Dolan,  who  was  then  the 
sheriff  of  Washington  county,  levied  an  attachment  upon  a  small 
portion  of  the  goods.  That  levy  is  admitted  to  be  valid,  and  really 
ha9  nothing  to  do  with  this  case.  Afterwards,  but  on  the  same  day. 
Van  Demark,  who  was  an  attorney  at  law  and  banker  at  Clyde, 
Cloud  county,  Kansas,  and  who  held  four  separate  claims  of  four  dif- 
ferent  creditors  of  Bradley,  went  to  Brantford,  and  to  Bradley,  and 
demanded  payment  of  such  claims,  but  Bradley  stated  that  he  could 
not  pay  the  same,  but  agreed  to  and  did  indorse  and  deliver  to  Van 
Demark,  as  collateral  security  therefor,  a  promissory  note  for  $2,000, 
dated  March  19,  1883,  given  by  Brabb  to  Bradley  as  part  consider- 
ation for  the  goods  sold  by  Bradley  to  Br^bb,  and  Brabb,  with  the 
consent  of  Bradley,  and  in  his  presence,  gave  a  chattle  mortgage  on 
the  goods  to  secure  the  promissory  note.  Neither  this  chattel  mort- 
gage, nor  a  copy  thereof,  has  ever  been  filed  in  the  ofiBce  of  the  reg- 
V.  iOp.no. 10— 54 
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ister  of  deeds.  Van  Demark  at  the  time  had  knowledge  of  the  fraud- 
ulent character  of  the  sale  of  the  goods  from  Bradley  to  Brabb.  Van 
Demark  claims  that  he  immediately  took  possession  of  the  goods, 
with  the  consent  of  Bradley  and  Brabb,  with  the  knowledge  of  Dolan, 
and  without  objection  from  any  one ;  but  Dolan  claims  that  Van  De- 
mark  never  did  take  or  have  the  possession  of  the  goods.  The  ques- 
tion of  Van  Demark 's  possession  is  the  principal  disputed  question 
of  fact  in  the  case.  Afterwards,  but  on  the  same  day,  a  constable 
levied  an  attachment  on  a  portion  of  the  goods;  but  whether  that 
levy  is  valid  or  not  is  immaterial  in  this  case.  Afterwards,  and  on 
the  same  day,  the  sheriff  levied  three  other  attachments  upon  the 
remaining  goods,  the  property  in  controversy  in  this  case,  and  took 
possession  of  the  same;  and  afterwards,  and  on  three  other  days, 
levied  four  other  attachments  upon  the  same  goods.  Afterwards,  and 
on  May  4,  1883,  Van  Demark  commenced  this  action  for  the  recov- 
ery of  the  goods.  On  the  trial  it  appeared  that  the  sheriff  had  sold 
the  goods  for  the  sum  of  $3,089,  which  was  admitted  to  be  their  fair 
value.  The  court  also  found  that  the  claims  held  by  Van  Demark, 
with  interest,  amounted  to  $1,424.15,  and  for  this  amount  rendered 
judgment  in  favor  of  Van  Demark  and  against  Dolan. 

Dolan,  the  plaintiff  in  error,  defendant  below,  sets  forth  nine  as- 
signments of  error.  We  shall  not  discuss  them  separately,  nor  any 
of  them  in  detail,  except  the  principal  ones ;  but  all  must  be  over- 
ruled. 

The  plaintiff.  Van  Demark,  was  an  attorney  at  law  and  banker, 
and  held  the  aforesaid  claims  against  Bradley  for  collection,  and  by 
virtue  of  his  authority  as  collecting  agent.  We  think  that,  presump- 
tively, he  had  a  right  to  do  whatever  was  best  for  his  clients  or  cus- 
tomers to  secure  their  collection.  Ryan  v.  Tudor,  31  Kan.  366;  S. 
C.  2  Pac.  Rep.  797;  1  Wait.  Act.  &  Def.  221  et  «e^.,and  cases  there 
cited.  And  what  he  did  for  his  clients  or  customers  was  in  all  prob- 
ability the  very  best  thing  that  could  have  been  done  for  them,  and 
was  in  fact  necessary.  But  whether  it  was  best,  and  necessary  or  not, 
is  not  a  question  for  third  parties  to  raise.  As  against  Dolan  and 
the  persons  whom  he  represents,  we  think  that  Van  Demark,  as  the 
agent  of  the  owners  of  the  claims,  had  a  right  to  do  all  that  he  has 
done  in  the  present  case. 

It  is  claimed,  however,  by  the  plaintiff  in  error,  defendant  below, 
that  the  chattel  mortgage  is  void  for  the  reason  that  it  was  never  filed 
in  the  office  of  the  register  of  deeds,  and  also  for  uncertainty  in  the 
description  of  the  mortgaged  property.  The  description  was  probably 
sufficient;  but  even  if  slightly  defective,  still  neither  this  objection, 
nor  the  one  that  the  chattel  mortgage  had  never  been  filed,  amounts 
to  anything,  if  Van  Demark  really  and  in  fact  obtained  the  actual 
possession  of  the  property  before  the  attachments  were  levied  under 
which  the  defendant,  Dolan,  took  final  possession  of  the  property, 
{Cameron  v.  Marvin,  26  Kan.  612,  625,  et  seq.,  and  cases  there  cited; 


Digitized  by 


Google 


Kan.]  DOLAN  V.  van>  pkmabk.  851 

Jones,  Chat.  Mortg.  §  178;  Herman,  Chat.  Mortg,  §  38;)  and  the 
court  below  specifically  found  that  Van  Demark  did  so  take  and 
have  the  possession  of  the  property. 

It  is  claimed,  however,  that  this  finding  is  erroneous.  This  find- 
ing, however,  is  one  of  fact,  founded  upon  the  evidence,  and  the  evi- 
dence was  all  in  parol;  and  if  there  was  sufficient  evidence  from 
which  the  court  could  have  made  the  finding,  the  finding  must  be 
sustained^  Now,  we  think  there  was  such  evideuce.  Van  Demark 
testified  that  he  took  possession  of  the  property,  and  that  whatever 
he  did  with  reference  thereto  was  done  with  the  consent  of  Bradley 
and  Brabb,  and  with  the  knowledge  of  the  defendant,  Dolan,  and  with- 
out any  objection  from  any  person .  They  were  all  present  in  the  build- 
ing where  the  goods  were  kept,  and  Van  Demark  announced  that  he 
took  the  possession  of  the  goods,  and  turned  the  key  in  the  front  door, 
and  claimed  to  have  the  possession  thereof.  He  did  not  however,  re- 
move the  goods,  nor  did  he  have  time  to  remove  them  before  the  de- 
fendant, Dolan,  levied  the  attachments  upon  them,  and  took  the  pos- 
session thereof;  nor  did  he  obtain  the  keys  to  the  building.  The 
keys  at  the  time  were  in  the  possession  of  Bradley,  who  finally  de- 
livered them  to  Dolan  after  he  took  the  possession  of  the  goods  un- 
der the  attachments.  We  think  the  evidence  is  sufficient  to  sustain 
the  finding  of  the  court  below ;  or,  at  least,  we  cannot  say  that  the 
evidence  is  not  sufficient  to  sustain  such  finding.  The  mortgagee  in 
the  present  case  had  a  right  to  take  the  possession  of  the  property 
whenever  he  deemed  himself  insecure,  and  undoubtedly  there  were 
ample  grounds  to  authorize  an  honest  belief  of  insecurity.  Besides, 
Brabb  and  Bradley  were  willing  that  he  should  take  the  possession 
of  the  property. 

The  fact  that  the  mortgage  was  executed  by  Brabb  instead  of  by 
Bradley,  after  the  goods  had  been  fraudulently  sold  by  Bradley  to 
Brabb,  and  the  fact  that  Van  Demark  had  notice  of  the  fraudulent  in- 
tentions of  Brabb  and  Bradley  at  the  time  of  the  sale,  cannot  render 
the  mortgage  void  or  voidable.  While,  generally,  a  fraudulent  vendee 
cannot,  as  against  the  creditors  of  the  fraudulent  vendor,  sell,  as- 
sign, or  transfer  the  property  to  a  third  person  who  has  notice  of  the 
fraud,  nor  transfer  or  assign  the  same  to  even  a  person  who  has  no 
such  notice,  where  such  transfer  or  assignment  is  merely  to  pay  a  pre- 
existing debt  of  the  fraudulent  vendee ;  yet  such  fraudulent  vendee 
may  make  a  valid  sale  of  the  property  to  a  bona  fide  purchaser  with- 
out notice  of  the  fraud,  or  may,  with  the  consent  of  the  fraudulent 
vendor,  and  probably  without  his  consent,  make  a  valid  transfer  or 
assignment  of  such  property  to  a  creditor  of  the  fraudulent  vendor, 
either  in  payment,  or  partial  payment,  of  a  bona  fide  debt  of  the  fraud- 
ulent vendor,  or  as  security  for  such  debt,  and  whether  such  cred- 
itor has  notice  or  not  of  the  prior  fraudulent  sale.  Butler  v.  White, 
25  Minn.  432 ;  Boyd  v.  Brown,  17  Pick.  453 ;  Murphy  v.  Moore,  23 
Hun,  95;  Stark  v.  Ward,  3  Pa,  St.  328;  Webb  v.  Bromi,  3  Ohio  St. 
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246 ;  Bump,  Fraud.  Conv.  (3d  Ed.)  499,  600.  The  fraudulent  vendee 
may  lawfully  dispose  of  the  property  in  any  manner  in  which  the 
fraudulent  vendor  himself  might  have  disposed  of  the  property  if  the 
fraudulent  sale  had  not  occurred. 

This  was  an  action  of  replevin.  The  plaintiff's  interest  in  the  prop- 
erty was  the  amount  of  the  claims  which  he  held  against  Bradley, 
with  interest;  and  it  was  not  error  for  the  court  belowto render  judg- 
ment in  favor  of  the  plaintiff,  and  against  the  defendant^  for  the 
amount  of  such  claims,  with  interest.  No  judgment  was  rendered  for 
a  return  of  the  property,  and  the  amount  of  the  proceeds  of  the  sale 
of  the  property  was  more  than  enough  to  satisfy  said  claims,  with  in* 
terest.  The  cases  of  Green  v.  Dunn,  6  Kan.  254,  and  Shepard  v. 
Pratt,  16  Kan.  209,  cited  by  counsel  for  plaintiff  in  error,  have  no  ap- 
plication to  this  case.  The  plaintiff  in  error,  defendant  below,  claims, 
however,  that  the  aggregate  amount  of  the  claims,  with  interest,  is 
only  $1,415.60,  or  $8.55  less  than  the  amount  for  which  the  court 
below  rendered  judgment.  This  claim,  we  think,  is  correct,  and  the 
judgment  of  the  court  below  will  therefore  be  modified  accordingly. 
In  all  other  respects  the  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(35  Kan.  271) 

State  v.  Whisner. 
Filed  May  7.  1886. 

1.  Intoxicating  Liquors—Infoumation— Conviction. 

Where  a  county  attorney,  acting  by  virtue  of  the  provisions  of  section  8, 
c.  149,  Seas.  Laws  1885,  commonly  called  the  "Prohibitory  Liquor  Law, ''ex- 
amines various  witnesses,  who  give  their  testimony  before  him.  which  is  re- 
duced to  writing  and  sworn  to  by  them,  and  filed  with  the  information  charg- 
ing the  defendant  with  violations  of  said  chapter  149;  and  the  information  so 
filed  is  verified  by  the  county  attorney  on  information  and  belief  only;  and 
the  names  of  the  witnesses  so  examined  are  indorsed  upon  the  information: 
hefd,  that  the  defendant  cannot  be  convicted  of  any  violations  of  said  act  not 
therein  referred  to  or  set  forth;  and,  further  hdd.  that  in  this  case  the  infor- 
mation, and  the  sworn  statements  filed  with  it.  disclose  with  great  particular- 
ity the  nature  and  cause  of  the  accusation  made  against  the  defendant. 

2.  Constitutional  Law— Due  Process  op  Law. 

The  phrase  "due  process  of  law^  means  law  in  its  regular  bourse  of  admin- 
istration, according  to  prescribed  forms,  and  in  accordance  with  the  general 
rules  for  the  protection  of  individual  rights. 
8.  Intoxicating  Liquors— Prosecution— Dub  Process  op  Law. 

Where  a  defendant  is  charged  in  an  information  filed  against  him  in  the 
district  court  with  violations  of  the  prohibitory  liquor  law  of  the  state:  and 
there  is  filed  with  the  information  the  sworn  statements  of  several  witnesses, 
whose  names  are  indorsed  upon  the  information,  tending  to  describe  and  set 
forth  with  greater  certainty  and  precision  the  offenses  charged  in  the  infor- 
mation; and  the  defendant  is  allowed  to  appear  in  the  court  and  defend  by 
counsel,  to  meet  the  witnesses  against  him  face  to  face,  and  to  have  compul- 
sory process  to  compel  the  attendance  of  witnesses  in  his  behalf;  ana  is 
given  a  speedy,  public  trial,  by  an  impartial  jury  of  the  county  in  which  the 
offenses  are  alleged  to  have  been  committed,— the  proceeding  against  him  is 
clearly  by  "due  process  of  law. " 
i.  Same— Sworn  Statements  op  Witnesses  Filed  with  Inpormation. 

Where  the  county  attorney  files  with  the  information  the  sworn  statements 
of  witnesses,  disclosing  the  fact  that  the  defendant  has  committed- offenses 
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against  the  provisions  of  the  prohibitory  liquor  law,  the  defendant,  «upon  the 
trial,  has  no  right  to  complain  that  the  witnesses  making  said  statements 
were  required  to  appear  by  subpcena  before  the  county  attorney  and  give 
their  testimony.  As  to  such  matter,  the  defendant  stanas  before  the  court  as 
if  the  witnesses  had  voluntarily  appeared  and  made  their  statements  before 
the  county  attorney  concerning  their  knowledge  of  the  offenses  he  has  com- 
mitted against  the  provisions  of  said  act. 
6.  Bame— VEairFiCATTON  OP  ApproAViT  on  Inpormation  and  Beltep. 

Where  the  affidavit  annexed  to  an  information  charging  the  defendant  with 
violations  of  the  prohibitory  liquor  law  is  verified  by  the  county  attorney  "to 
the  best  of  his  intormation  and  belief, ''  and  the  sworn  statements  of  witnesses 
are  filed  by  the  county  attorney  with  the  information,  disclosing  the  fact  that 
offenses  have  been  committed  by  the  defendant  against  the  provisions  of  said 
act  as  charged  in  the  information,  held,  that  the  verification  sufficiently  com- 
plies with  the  requirement  of  the  statute. 

6.  Jury— Selection— Several  Jurors  on  Panel  not  ELiareLE. 

Where  26  persons  are  summoned  to  appear  as  the  regular  panel  of  petit  Ju- 
rors, and  it  is  affirmatively  shown  on  the  part  of  (he  defendant  on  trial  for  a 
misdemeanor  that  two  or  three  of  the  panel  are  not  eligible  to  be  returned 
on  the  jury -list,  held,  that  the  court  has  ample  power  to  purge  the  jury  with- 
out sustaining  a  challenge  to  the  array:  and  held,  furt/ier,  that  in  such  a  case 
there  has  not  been  such  a  palpable  disregard  of  the  statute  in  selecting  and 
drawing  the  regular  panel  of  jurors  as  to  require  a  challenge  to  the  array  to 
be  sustained.    Railroad  Go,  v.  DavU,  34  Kan.  199;  S.  C.  8  Pac.  Rep.  146,  580. 

7.  Constitutional  Law— Statutes— Deposit  op  Approved  Bills  in  Opfice  of 

Secretary  op  State. 

The  governor  of  the  state  is  required  by  the  statute  to  cause  all  bills  or  acts 
wl\ich  have  become  laws  by  his  approval,  to  be  deposited  in  the  office  of  the 
secretary  of  state  without  delay.    Section  5,  art.  1,  c.  102,  Comp.  Laws  1879. 

8.  Same— Duty  op  Governor  to  Return  Approved  Bill  to  Legislature. 

There  is  no  constitutional  or  statutory  law  which  requires  the  governor  to  re- 
turn to  either  house  of  the  legislature  any  bill  or  act  after  it  has  received  his 
approval  and  signature;  and  if  the  governor  reports  to  the  house  of  repre- 
sentatives his  approval  of  a  bill,  it  is  simply  a  matter  of  courtesy  only. 

9.  Same— When  Act  Becomes  Law. 

After  an  act  of  the  legislature  has,  in  a  regular  and  constitutional  mode, 
passed  both  branches  thereof,  and  has  been  properly  signed  by  the  proper 
officers  of  both  houses,  and  has  been  regularly  presented  to  the  governor  for 
his  approval;  and  he  has  approved  and  signed  the  same  without  any  mistake, 
inadvertence,  or  fraud;  and  thereafter  has  voluntarily  deposited  it  with  the 
secretary  of  state,  as  a  law  of  the  state, — it  has  passed  beyond  his  control. 
Its  9(aiu»  as  a  law  has  then  become  fixed  and  unalterable,  so  far  as  he  is  con- 
cerned, and  any  subsequent  message  by  him  to  the  house  of  representatives, 
notifying  that  body  of  his  approval  of  the  act,  but  setting  forth  nis  obiections 
to  certain  provisions  of  the  act,  and  giving  his  construction  thereof ,  does  not 
qualify  or  otherwise  affect  the  act,  or  the  validity  of  his  approval. 

Appeal  from  Linn  county. 

On  July  15,  1886,  tho  county  attorney  of  Linn  county  filed  the  fol- 
lowing information  against  Robert  Whisner : 

"In  the  Linn  County  District  Court— Criminal  Action.  (No.  2.707.) 
''The  State  of  Kansas,  Plaintiff,  v.  Robert  Whisner,  Defendant. 
"Whereas,  upon  a  certain  inquiry  by  and  before  me  lately  instituted  and 
carried  on  at  the  city  of  La  Cygne,  in  said  Linn  county,  in  the  state  of  Kansas, 
into  and  concerning  certain  violations  of  an  act  of  the  legislature  of  the  state 
of  Kansas  entitled  'An  act  amendatory  and  supplementjilto  chapter  128  of 
the  Session  Laws  of  1881,  being  an  act  entitled  "An  act  to  prohibit  the  man- 
ufacture and  sale  of  intoxicating  liquors  except  for  medical,  scientific,  and 
mechanical  purposes,  and  to  regulate  the  manufacture  and  sale  thereof 
for  such  excepted  purposes,"  '  approved  March  7,  1885,  and  of  the  act  to 
which  said  act  is  amendatory  and  supplemenUil,  to  me  therefore  duly  alleged- 
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and  notified,  the  testimony  of  certain  witnesses,  to-wit,  John  L.  Beckman, 
John  R.  Gaines,  Gala  J.  Goss,  William  L.  Michaels,  Elmer  E.  Deel,  then  and 
there  attending,  appearing,  and  deposing  before  me,  in  obedience  to  my  cer- 
tain subpoena  so  commanding,  theretofore  duly  Issued  and  served,  each  of 
said  witnesses  having  been  by  me  first  duly  sworn  to  testify  the  trutli,  tlie 
whole  truth,  and  nothing  but  the  truth,  and  true  answer  make  to  all  ques- 
tions which  by  me  might  be  propounded  touching  any  violations  of  the  pro- 
visions of  said  acts,  or  of  either  of  them,  and  which  testimony  was  then  and 
there  reduced  to  writing,  and  signed  by  said  witnesses  respectively,  and  is 
now  filed  herewith,  did  and  does  disclose  that  one  Robert  Whisner  had  com- 
mitted, at  said  Linn  county,  in  the  state  of  Kansas,  the  several  certain  of- 
fenses hereinafter  specifically  and  formally  charged  as  the  same  are  hereinafter 
charged;  and  did  have  and  has  in  his  possession,  at  the  place  hereinafter 
charged  and  described,  the  property  hereinafter  described;  and  then  and 
there  kept  and  used,  and  keeps  and  uses,  tlie  same  for  the  unlawful  pur- 
poses hereinafter  charged:  Now,  therefore,  I,  Selwyn  Douglas,  county  at- 
torney of  Linn  county,  in  the  state  of  Kansas,  in  the  name  and  by  authority 
of  the  state  of  Kansas,  come  now  here,  and  give  thf^  court  to  underatand  and 
be  informed  that  Robert  Whisner,  at  the  county  of  Linn,  in  the  state  of  Kan- 
sas, on  the  first  day  of  May,  A.  D.  1885,  without  having  procured  from  the 
probate  judge  of  said  county  any  permit  to  sell  intoxicating  liquoi*s,  did 
then  and  there  unlawfully  sell  and  barter  spirituous,  malt,  vinous,  fermented, 
and  other  intoxicating  liquors. 

"[The  second,  third,  fourth,  fifth,  sixth,  and  seventh  counts  are  omitted, 
as  they  are  substantially  in  the  form  of  the  first  count,  excepting  the  offenses 
therein  charged  are  alleged  to  have  been  committed  on  May  30, 1885,  on  June 
13,  1885,  on  June  15,  1885,  on  June  17,  1885,  and  on  June  22,  1885,  and  ex- 
cepting that  the  second  and  following  counts  recited  that  the  sale  was  other 
than  the  one  last  charged.] 

"  Whereof,  I,  Selwyn  Douglas,  county  attorney  as  aforesaid,  in  the  name  and 
by  the  authority  of  the  state  of  Kansas,  do  pray  that  a  warrant  may  issue  for 
the  arrest  of  the  said  Robert  Whisner;  and  that  such  other  and  further  pro- 
ceedings may  be  had  as  in  such  cases  provided  by  law. 

"Selwyn  DouaLAS,  County  Attorney  of  Linn  County,  Kansas.' 
*' State  of  Kansas t  Linn  County — ss, :  Sel  wyn  Douglas,  county  attorney  of 
said  Linn  county,  being  by  me  first  duly  sworn,  deposes  and  says  that  the 
foi'egoing  information  subscribed  by  him  is  true  according  to  the  best  of  his 
information  and  belief;  and  he  further  says  that  no  permit  has  ever  been  is- 
sued to  said  defendant,  Robert  Whisner,  by  the  probate  judge  of  said  county 
to  sell  intoxicating  liquora.  Selwyn  Douglas. 

"Subscribed  and  sworn  to  before  me  on  this  fifteenth  day  of  July,  A.  D. 
jl885. 
fSeal.J  "  W.  A.  C.  Kerman,  Clerk  District  Court,  Linn  Co.,  Kansas.** 

The  testimony  of  the  following  witnesses,  indorsed  on  the  informa- 
tion, to-wit,  John  Beckman,  John  Gaines,  J.  G.  Goss,  William  Mi- 
chaels, and  Elmer  Deel,  was  reduced  to  writing,  and  filed  with  the 
information.  On  said  fifteenth  day  of  July  a  warrant  was  issued  for  the 
arrest  of  the  defendant,  and  said  defendant,  after  having  been  taken 
into  custody,  entered  into  a  recognizance  for  $500  for  his  appear- 
ance at  the  next  term  of  the  court.  On  July  22,  1885,  the  defendant 
made  a  motion  to  discharge  the  recognizance  for  various  reasons; 
among  others,  that  the  information  was  not  verified  according  to  law 
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Trial  had  at  the  November  term  of  court  for  1885.  Before  proceed- 
ing to  trial,  the  defendant  interposed  a  challenge  to  the  array  of  the 
regular  panel  of  jurors,"  on  the  ground  that  the  jury  had  been  illegally 
impaneled.  After  the  hearing  of  the  evidence,  the  court  overruled 
the  challenge.  The  defendant  also  objected  to  the  introduction  of 
any  testimony,  which  objection  was  overruled.  Thereupon,  the  de- 
fendant moved  the  court  to  require  the  state  to  elect  upon  which 
of  the  several  counts  in  the  information  it  would  rely.  The  court 
granted  the  motion,  and  the  state  elected  to  proceed  upon  the  first, 
second,  third-,  and  seventh  counts  in  the  information,  and  a  nolle  prose- 
qui  was  entered  as  to  the  fourth  and  sixth  counts.  The  jury  returned 
a  verdict  of  guilty  against  the  defendant,  as  charged  in  the  infor- 
mation, upon  the  first,  second,  and  seventh  counts  thereof,  and  not 
guilty  as  to  the  third  and  fifth  counts.  On  November  21,  1885,  the 
defendant  filed  a  motion  for  a  new  trial,  which  was  overruled.  Oh 
the  same  day  the  defendant  filed  a  motion  in  arrest  of  judgment, 
which  was  overruled,  excepting  as  to  the  seventh  count,  and  the  court 
refused  to  sentence  the  defendant  thereon ;  but  thereafter  sentenced 
the  defendant  upon  the  first  count  to  pay  a  tine  of  $250,  and  to  be 
imprisoned  in  the  county  jail  for  the  period  of  60  days;  and  upon 
the  second  count  to  pay  a  fine  of  $250,  and  to  be  imprisoned  in  the 
county  jail  for  the  period  of  60  days;  and  that  he  be  adjudged  to  pay 
all  the  costs.  The  defendant  excepted  to  all  the  rulings  of  the  court, 
and  brings  the  case  here  on  appeal. 

8,  B,  Bradford^  Atty.  Gen.,  and  Selwyn  Douglas^  for  appellee. 

J.  D,  Snoddy  and  W.  R.  Biddle,  for  appellant. 

HoRTON,  C.  J.  The  defendant  was  convicted  upon  two  separate 
counts  of  an  information,  charging  him  with  violations  of  the  pro- 
visions of  the  prohibitory  liquor  law*  He  was  sentenced  to  pay  fines 
amounting  in  all  to  $500,  and  to  terms  of  imprisonment  aggregating 
four  months  in  the  county  jail  of  Linn  county.  From  the  judgment 
he  appeals.  It  is  urged  that  the  information  is  insufficient,  and  that 
the  proceedings  against  the  defendant  were  not  by  due  course  of  law. 
In  support  thereof  it  is  said  that  the  information  did  not  give  to  the 
defendant  the  nature  and  cause  of  the  accusation  against  him,  and 
that  the  proceeding  against  him  was  not  by  the  ordinary  course  es- 
tablished at  the  common  law.     Neither  of  these  points  is  well  taken. 

In  prosecutions  of  this  character  it  is  not  necessary  to  state  the 
kind  of  liquor  sold,  or  the  name  of  the  person  to  whom  sold,  for  the 
statute  expressly  and  specifically  provides  that  these  things  need  not 
be  stated.  Section  14,  c.  149,  Sess.  Laws  1885;  State  \,  Schtvciter, 
27  Kan.  499;  State  v.  Sterns,  28. Kan.  154;  State  v.  Olferman,  29 
Kan.  502;  State  v.  Shackle,  Id.  341;  State  v.  Brooks,  33  Kan.  708; 
S.  C.  7  Pac.  Eep.  591.  In  this  case,  however,  the  defendant  had  no 
reason  to  complain  of  being  ignorant  as  to  the  offenses  he  was  called 
upon  to  defend.     The  testimony  of  the  principal  witnesses  as  to  sales 
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of  intoxicatiDg  liquors  made  by  bim  was  reduced  to  writing,  and  filed 
with  the  information.  Therefore,  before  the  trial  began,  he  was  no- 
tified that  John  Beckman,  whose  name  was  indorsed  upon  the  in- 
formation as  a  witness,  had  testified  that  he  had  frequently  drank 
whisky  and  beer  in  his  saloon  at  different  times  since  March  10, 
1885;  and  that  about  the  first  of  May,  1885,  John  Gaines  treated 
him  in  the  saloon  to  a  glass  of  whisky.  He  was  also  notified  by  the 
written  testimony  that  John  Gaines,  whose  name  was  upon  the  in- 
formation, had  testified  that  during  the  spring  and  summer  of  1885 
the  defendant  was  keeping  a  billiard  saloon  in  La  Cygne,  and  that 
about  May  1,  1885,  he  bought  of  him,  in  his  saloon,  two  glasses- of 
whisky,  which  he  poured  out;  and  that  about  June  15,  1885,  he 
bought  of  him,  in  the  same  saloon,  a  drink  of  whisky  and  cider  mixed 
together,  and  at  the  same  time  saw  other  parties  get  and  drink  the 
same  kind  of  mixture.  Other  witnesses,  whose  names  were  upon  the 
information,  had  also  testified  to  specific  sales  of  intoxicating  liquors 
made  by  the  defendant  in  his  saloon  in  1885,  and  before  the  filing  of 
the  information,  and  also  the  kind  of  intoxicating  liquors  sold  by  him 
at  said  times.  Of  course,  the  defendant  had  the  right  to  suppose 
that  these  witnesses  would  testify  upon  the  trial  to  the  same  facts  set 
forth  in  the  testimony  filed  with  the  information.  Therefore  lie  was 
given  fair  notice  of  the  offenses  charged  against  him;  of  the  kind  of 
intoxicating  liquors  sold  by  him ;  and  when  he  sold  the  same,  and  to 
whom  he  sold  the  same.  In  this  case  the  letter  and  spirit  of  section 
10  of  the  bill  of  rights  were  complied  with,  as  the  defendant  was  in- 
formed of  the  nature  and  the  cause  of  the  accusation  against  him  with 
great  particularity. 

An  attempt  is  made  to  question  the  constitutionality  of  section  8 
of  said  chapter  149,  giving  county  attorneys  power  to  subpoena  and 
examine  witnesses  concerning  violations  of  that  act.  From  the  record, 
however,  this  question  is  not  before  us  for  decision.  None  of  the  wit- 
nesses who  were  subpoenaed  and  examined  before  the  county  attorney 
of  Linn  county  on  July  13,  1885,  concerning  the  violations  of  the  pro- 
visions of  the  prohibitory  liquor  law  by  the  defendant,  are  here. com- 
plaining, and  the  defendant  has  no  right  to  complain  for  them.  He 
stands  before  the  court  in  reference  to  such  matter  as  if  all  the  parties 
to  the  statements  filed  with  the  information  had  voluntarily  appeared 
before  the  county  attorney,  and  had  made  before  him,  at  their  own 
instance,  the  statements.  The  county  attorney  clearly  had  the  right, 
for  the  benefit  of  the  defendant,  to  file  with  his  information  a  bill  of 
particulars,  or  any  sworn  statements,  showing  what  specific  offenses 
he  intended  to  charge,  when  he  verified  the  information.  All  of  this 
enabled  the  defendant  to  prepare  his  defense,  and,  after  such  state- 
ments or  evidence  had  been  filed  with  the  information,  the  defendant 
could  not  be  convicted  of  any  offense  not  therein  referred  to  or  set 
forth.  State  v.  Brooks,  supra;  State  v.  Clark,  34  Kan.  289;  S.  C.  8 
Pac.  Rep.  528. 
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It  has  already  been  decided  by  the  supreme  court  of  the  United 
States,  in  Foater  v.  Kansas,  112  U.  S.  201,  S.  0.  5  Sup.  Ct.  Rep.  8, 
that  the  prohibitory  liquor  law  is  not  repugnant  to  the  constitution  of 
the  United  States;  neither  is  it  in  conflict  with  any  of  the  provisions 
of  the  constitution  of  this  state,  {In  re  Prohibitory  Amendment,  24  Kan. 
700;  Intoxicating  Liquor  Cases,  25  Kan.  761;  State  v.  Sckweiter, 
supra:  State  v.  Foster,  32  Kan.  14,  765;  S.  C.  3  Pac.  Rep.  634;)  and 
we  can  perceive  no  fundamental  rights  which  that  system  of  jurispru- 
dence, of  which  ours  is  derivative,  has  in  any  way  been  disregarded. 
The  words  "due  process  of  law"  do  not  mean  and  have  not  the  eflfect 
of  limiting  the  powers  of  the  state  to  prosecutions  for  crime  by  indict- 
ment ;  "but  these  words  do  mean  law  in  its  regular  course  of  admin- 
istration, according  to  prescribed  forms,  and  in  accordance  with  the 
general  rules  for  the  protection  of  individual  rights."  Hurtado  v. 
People,  110  U.  S.  516;  S.  C.  4  Sup.  Ct.  B^p.  Ill,  292;  Walker  v.  Sau- 
vinet,  92  U.  S.  90-93.  The  law  authorizing  the  filing  of  informations 
in  such  a  case  as  this  is  not  in  conflict  with  our  constitution,  or  the 
constitution  of  the  United  States.  State  v.  Batneti,  3  Kan.  250; 
Cooley,  Const.  Lim.  (5th  Ed.)  376;  Kalloch  v.  Superior  Court,  56  Cal. 
229;  Ex  parte  Wilson,  114  U.  S.  417;  8.  C.  5  Sup.  Ct.  Rep.  935. 

A  sufficient  information  was  filed  against  the  defendant.  With  the 
information  was  filed  the  sworn  statements  of  the  important  witnesses, 
whose  names  were  indorsed  thereon.  Thereby  the  defendant  was  fully 
apprised  of  the  nature  of  the  charges  against  him,  so  that  he  might 
know  what  he  was  to  answer.  The  proceeding  against  him  was  upon 
inquiry.  He  was  heard  before  he  was  condemned,  and  no  judgment 
was  rendered  until  after  trial.  Therefore  there  is  no  force  whatever 
in  the  assertion  "that  the  proceeding  was  not  by  due  process  of  law." 

Section  9  of  said  chapter  149  provides  that  when  a  county  attor- 
ney files  a  complaint  or  information,  with  a  statement  of  any  witness, 
that  intoxicating  liquors  are  being  unlawfully  sold,  the  information 
may  be  verified  by  the  county  attorney  upon  information  and  belief. 
Section  ^7a  of  the  Criminal  Code  (Comp.  Laws  1879)  re^ds:  *'When 
ah  inforfnation  in  any  case  is  verified  by  the  county  attorney,  it 
shall  be  sufficient  if  the  verification  be  upon  information  and  belief." 
It  is  insisted  that,  as  the  verification  by  the  county  attorney  to  the  in- 
formation says  the  same  '4b  true  according  to  the  best  of  his  informa- 
tion and  belief,"  it  does  not  comply  with  the  requirement  of  the  stat- 
ute, and  therefore  the  information  is  not  verified.  We  think  the 
verification  a  sufficient  compliance  with  the  statute.  A  person  who 
makes  such  a  verification  imports  that  he  has  information,  and  is  en- 
titled to  entertain  the  belief  he  expresses,  and  when  he  swears  "to  the 
best  of  his  information  and  belief,"  he  swears  that  he  has  informa- 
tion and  belief.     Roe  v.  Bradshaw,  L.  R.  1  Exch.  106. 

Upon  the  trial  the  defendant  interposed  a  challenge  to  the  array 
of  the  regular  panel  of  the  jurors,  on  the  ground  that  the  jury  had 
not  been  selected  from  the  list  of  tax-payers  for  each  township  for  the 
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previous  year,  1884,  according  to  law.  The  challenge  was  overruled, 
and  we  think  rightly.  Of  the  26  persons  summoned  to  appear,  2, 
Fttber  and  Coflfin,  seemed  to  have  been  clearly  ineligible.  These  were 
discharged  by  the  court.  Another  juror,  G.  W.  Piatt,  was  a  resident 
of  Paris  township  when  the  list  of  jurors  was  returned,  and  was  not 
on  the  assessment  roll  of  that  township.  At  the  time  of  the  trial  he 
had  lived  in  Paris  township  only  one  year,  but  had  lived  in  Lincoln 
township,  in  Linn  county,  over  16  years,  and  was  on  the  assessment 
roll  of  Lincohi  township  in  1884.  The  neglect  or  refusal  of  oflBcers 
to  comply  with  the  statute  in  the  listing  and  selection  of  jurors  must 
be  affirmatively  shown;  and  as,  in  this  case,  only  three  persons  were 
upon  the  panel  drawn  as  jurors  who  were  not  eligible  to  be  returned 
on  the  jury -list,  we  do  not  think  there  was  such  a  palpable  disregard 
of  the  statute  as  to  require  the  challenge  to  the  array  to  have  been  sus- 
tained. Railroad  Co.  v.  Davis,  34  Kan.  199;  S.  C.  8  Pac.  Rep.  146, 
530.  In  the  case  of  State  v.  Jenkins,  32  Kan.  477,  S.  C.  4  Pac.  Rep. 
809,  the  jury-list  for  1883  was  drawn  directly  from  the  assessment 
rolls  of  1883,  not  from  the  preceding  year,  1882,  at  all. 

Finally,  it  is  claimed  that  said  chapter  149  is  not  a  law  of  the  state. 
This,  upon  the  alleged  ground  that  it  has  never  received  the  approval 
of  the  governor;  that  his  objections  thereto  were  never  considered; 
and  that  the  bill  was  never  passed  by  a  vote  of  two-thirds  of  each 
house,  notwithstanding  such  objections.  The  facts  are  these :  The 
act  in  question,  known  as  "House  Bill  No.  367,'*  entitled  '*An  act  to 
prohibit  the  manufacture  and  sale  of  intoxicating  liquors,"  etc.,  hav- 
ing, in  the  regular  and  constitutional  mode  passed  both  houses  of  the 
legislature,  and  having  been  properly  signed  by  the  proper  officers  of 
both  houses,  was,  on  March  7,  1885,  regularly  presented  to  the  gov- 
ernor for  his  approval.  On  that  day  he  approved  and  signed  the 
same,  and  deposited  it,  at  10  o'clock  of  said  March  7th,  with  the 
secretary  of  state.  Subsequently  the  governor  sent  a  message  to  the 
legislature  stating  that  he  had  approved  House  Bill  No.  367,  but  in 
bis  message  he  made  objections  to  several  sections  of  the  bill,  and 
attempted  to  give  his  own  construction  of  some  of  the  provisions 
thereof.  It  is  very  doubtful  whether  his  interpretation  of  the  act  can 
be  sustained.  Houoe  Journal  1885,  pp.  1221, 1222.  Upon  this  state 
of  facts  we  are  clearly  of  the  opinion  that  the  act  was  properly  ap- 
proved and  signed  by  the  governor,  and  is  a  law,  the  constitutional 
provision  bearing  on  the  subject  is  section  14  of  article  2,  and  is  in 
these  words: 

"Every  bill  and  joint  resolution  passed  by  the  house  of  representatives  and 
senate  shall,  within  two  days, thereafter,  be  signed  by  the  presiding  officers, 
and  presented  to  the  governor.  If  he  approve,  he  shall  sign  it;  but  if  not, 
he  shall  return  it  to  the  house  of  representatives,  which  shall  enter  the  ob- 
jections at  large  upon  its  journal,  and  proceed  to  reconsider  the  same.  If, 
after  such  reconsideration,  two-thirds  of  the  members  elected  shall  agree  to 
pass  the  bill  or  resolution,  it  shall  be  sent,  with  the  objections,  to  the  senate, 
by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of 
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all  tlie  members  elected,  it  shall  become  a  law.  But  in  all  such  cases  the 
vote  shall  be  taken  by  yeas  and  nays,  and  entered  upon  the  journal  of  each 
house.  If  any  bill  shall  not  be  returned  within  three  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  the  governor,  it  shall  become  a  law  in 
like  manner  as  if  he  had  signed  it,  unless  the  legisla.ture,  by  its  adjournment, 
prevent  its  return,  in  which  case  it  shall  not  become  a  law." 

This  requires  the  governor,  if  he  does  not  approve  a  bill,  to  return 
it  to  the  house  of  representatives,  which  shall  enter  the  objections  at 
large  upon  its  journal,  and  proceed  to  reconsider  the  same.  By  the 
provisions  of  article  4,  c.  102,  St.  1879,  the  secretary  of  state  is 
charged  with  the  safe-keeping  of  all  enrolled  bills  and  resolutions, 
and  also  of  the  laws  of  the  state;  and  section  5  of  article  1  of  said 
chapter  102  specifically  directs  that  the  governor  "shall  cause  all  acts 
and  joint  resolutions  which  have  become  laws  or  taken  effect  by  his 
approval  or  otherwise  to  be  deposited  in  the  oflSce  of  the  secretary  of 
state  without  delay."  There  is  no  constitutional  or  statutory  law 
i^hich  requires  the  governor  to  return  to  either  house  of  the  legis- 
lature any  bill  after  it  has  received  his  approval  and  signature,  nor 
is  such  the  practice.  As  a  matter  of  courtesy,  the  governor  reports, 
through  his  private  secretary,  to  the  house  of  representatives  his  ap- 
proval of  the  bill.  This  and  nothing  more.  The  bill  in  this  case 
was  never  returned  by  the  governor  to  the  house  of  representatives, 
and  the  message  which  he  transmitted  to  the  house  subsequently  to 
his  approval  was  never  attached  thereto,  or  made  a  part  thereof,  tt 
is  not  claimed  that  the  governor  signed  the  bill  through  mistake,  in- 
advertence, or  fraud.  On  the  other  hand,  the  facts  clearly  show 
that  he  approved  and  signed  the  bill  voluntarily,  and  that  he  de- 
posited it  with  the  secretary  of  state  as  a  law  of  the  state.  After  the 
bill,  therefore,  had  been  approved  and  signed  by  him,  and  he  had  de- 
posited the  same  with  the  secretary,  it  passed  beyond  his  control. 
Its  status  then  had  become  fixed  and  unalterable,  so  far  as  he  is  con- 
cerned. His  subsequent  message  was  no  part  of  his  approval  or  sig- 
nature, and  whether  his  objections  to  the  bill,  and  his  construction 
thereof,  after  he  had  approved  and  deposited  the  same  with  the  sec- 
retary of  state,  were  good  or  bad,  is  wholly  immaterial.  The  act  in 
controversy  was  regularly  passed  by  the  legislature,  was  approved 
and  signed  by  the  governor,  was  deposited  with  the  secretary  of  state, 
and  therefore  has  received  all  the  constitutional  sanctions  required  to 
give  it  effect.  Arts.  1,  4,  c.  102,  Comp.  Laws  1879;  Cooley,  Const. 
Lim.  (5th  Ed.)  184-188  ;  People  v.  Hatch,  19  111.  283 ;  Const,  art.  2. 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


Digitized  by 


Google 


860  PACIFIC  KEPORTEB.  [Kan. 

(35  Kan.  292) 

Sanbobn,  an  Infant,  by  his  Next  Friend,  etc.,  r.  Atchison,  T.  &  S. 

F,  E.  Co. 

Filed  May  7, 1886. 

1.  Master  and  Servant  —  Injury  to  Railroad  Employe  —  Boxing  Danger- 

ous Machinery. 

Where,  in  an  action  against  a  railroad  company  to  recover  damaj^es  for  per- 
sonal injury  received  by  an  employe  in  attempting  to  oil  an  iron  punch 
driven  by  iron  cog-wheels,  which  are  six  or  seven  feet  from  the  ground  or 
floor  of  the  machine-shop,  the  evidence  offered  shows  that  it  is  not  usual  to 
box  or  fence  such  machinerv,  and  that  the  machinery  is  so  arranged  with  a 
tight  and  loose  pulley  that,  if  a  person  is  going  to  oil  or  repair  it,  he  can  im- 
mediately stop  the  same  by  simply  throwing  the  belt  onto  the  loose  pulley, 
heid,  that  the  failure  or  negligence  to  box  or  fence  such  cog-wheels  is  not  of 
itself  culpable  negligence  on  the  part  of  the  company.* 

2.  Same— Avoiding  Danger— Presumption— Youth. 

A  young  man  of  the  age  of  seventeen  years  and  seven  months  is  presumed 
to  have  sufficient  capacity  to  be  sensible  of  danger,  and  to  have  the  power  to 
avoid  it:  and  this  presumption  will  stand  untu  overthrown  by  evidence  of 
the  absence  of  such  discretion  as  is  usual  with  persons  of  that  age. 

Error  from  Shawnee  county. 

On  February  17,  1883,  Ray  Sanborn,  an  infant,  who  sues  by  his 
next  friend,  Charlotte  Sanborn,  commenced  his  action  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company  to  recover  damages, 
and  in  his  petition  alleged — 

"That  on  tlie  nineteenth  day  of  February,  1881,  and  prior  thereto,  the  de- 
fendant had  been,  was,  and  is  the  owner  of  and  operating  a  railroad  in  Sliaw- 
nee  county,  Kansas,  and  certain  machinery  connected  with  its  said  road, 
situate  at  the  city  of  Topeka,  in  said  county,  among  or  a  part  of  which  it 
owned  and  operated  a  certain  *iron  punch'  run  and  operated  by  steam  by 
said  defendant  as  aforesaid;  tliat  plaintiff  was,  at  the  time  of  the  grievances 
hereinafter  stated,  in  the  employment  of  the  defendant,  and  hired  to  serve 
said  defendant  in  and  about  said  machinery,  and  was  of  tender  years,  to-wit, 
seventeen  years  of  age,  and  ignorant  and  unskilled  in  operating  and  working 
such  machinery,  and  was  on  said  date  in  the  employment  of  daid  defendant, 
under  the  charge  and  direction  of  H.  S.  Benton,  the  foreman,  in  opei'ating 
said  machinery,  as  agent,  and  in  the  employment  of  said  defeirdant,  and  as 
such  authorized  and  empowered  by  said  defendant  tooperatesaid  machinery, 
and  to  govern  and  control  the  men  and  other  employes,  including  plaintiff, 
in  the  employment  of  said  defendant  then  and  there  being;  that  said  defend- 
ant, by  its  foreman  and  employe,  well  knowing  that  plaintiff  was  unskilled 
and  ignorant  in  operating  said  machinery,  negligently  ordered  and  directed 
plaintiff  to  oil  and  lubricate  parts  of  certain  cogs  belonging  to  said  machinery 
employed  in  operating  said  iron  punch,  as  aforesaid,  which  said  cogs  were, 
by  tlie  negligence  and  mismanagement  of  said  defendant  and  its  employes, 
left  in  an  exposed,  unprotected,  and  dangerous  condition,  and  the  said  plain- 
tiff,  in  obedience  to  said  order  of  Benton  on  said  date,  using  ordinary  skill  and 
judgment,  and  witliout  any  fault  and  neglect,  while  in  the  act  of  supplying 
the  cup  of  said  cogs,  had  his  right  hand  and  arm  caught  by  and  between  said 
cogs,  and  then  and  there  crdshed,  mutilated,  and  wounded  in  such  a  manner 
as  to,  and  he  did,  suffer  amputation  of  said  arm  below  the  elbow,  and  which 
said  accident  was  caused  by  the  negligence  and  mismanagement  of  defendant 
and  its  employes  by  not  then  and  there  having  said  cogs  boxed  up  and  cov- 

>  See  note  at  end  of  case. 
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ered  and  protected  as  the  same  should  and  could  have  been,  and  by  not  hav-r 
ing  the  said  machinery  otherwise  properly  constructed  and  adjusted,  as  de- 
fendant was  required  to  do,  and  in  consequence  of  the  said  negligence  and 
mism»hiagement  of  said  defendant,  and  its  agents  and  employes,  plaintiff 
has  become  and  is  rendered  a  permanent  cripple,  and  in  consequence  of  said 
injury  plaintiff  became  sick,  sore,  and  disordered,  and  so  remained  for  a  long 
space  of  time,  to-wit»  three  months,  during  all  of  which  time  plaintiff  suf- 
fered and  endured  great  pain,  and  thereby  plaintiff  was  forced  to  and  did  then 
and  there  lay  out  large  sums  of  money,  amounting  in  the  whole  to  two  hun- 
dred dollars,  in  and  about  being  ministered  to  and  treated  in  said  sickness, 
lameness,  and  disorder,  and  also  thereby  plaintiff  incurred  other  and  further 
divers  expenses,  damages,  and  injuries,  all  and  total  amounting  to  the  great 
sum  of  ten  thousand  dollars,  for  which  plaintiff  asks  judgment,  costs,  and 
other  relief  as  by  law  in  such  cases  provided. 

"H.  P.  Vrooman,  Attorney  for  Ralntiff. 
**A.  B.  Jetmore,  of  Counsel." 

On  March  13, 1883,  the  company  filed  the  following  answer,  omit- 
ting court  and  title : 

**Now  comes  the  defendant,  and  for  answer  to  the  petition  of  plaintiff  in 
the  above-entitled  cause — 

"(1)  Denies  each  and  every  material  allegation  therein  contained. 

"(2)  For  a  second  and  further  defense  the  defendant  says  that  the  injuries, 
if  any,  received  by  said  plaintiff  were  occasioned  wholly  by  his  negligence, 
(gross,)  and  without  fault  of  the  said  defendant,  its  agents,  or  servants. 

"(3)  For  a  third  and  further  defense  defendant  says  that  the  injuries,  if 
any,  l-eceived  by  said  plaintiff  were  occasioned  wholly  by  the  negligence  of 
said  plaintilT,  or  his  co-employes  and  fellow-servants,  and  without  fault  of 
the  said  defendant. 

"Wherefore,  said  defendant  prays  judgment  for  costs. 

"Geo.  K.  Peck, 
"A.  A.  HuRD, 

"Attorneys  for  Defendant.** 

On  April  4,  1883,  the  plaintiff  moved  the  court  to  strike  out  the 
second  and  third  paragraphs  of  the  answer  of  defendant,  which  mo- 
tion, upon  the  hearing  thereof,  was  overruled.  Subsequently  the 
plaintiff  filed  a  reply  to  the  second  and  third  paragraphs  of  the  an- 
swer. 

Trial  had  at  the  January  term  of  court  for  1884.  Upon  the  con- 
clusion of  plaintiff's  evidence  the  defendant  interposed  a  demurrer 
thereto,  which  was  sustained  by  the  court,  and  the  jury  discharged. 
Plaintiff  thereupon  filed  a  motion  for  a  new  trial,  which,  upon  hear- 
ing, was  overruled.  Plaintiff  excepted  to  the  rulings  of  the  court 
upon  the  demurrer  to  the  evidence,  and  the  motion  for  a  new  trial, 
and  brings  the  case  here. 

H,  P,  Vrooman  and  Jetmore  dt  Son,  for  plaintiff  in  error, 

A.  A.  Hurd  and  Robert  Dunlap,  for  defendant  in  error. 

HoBTON,  C.  J.  Action  by  Ray  Sanborn,  by  next  friend,  for  a  per- 
sonal injury.  The  petition  alleged  that  Ray  Sanborn  was  ordered  by 
H.  8.  Benton,  the  foreman  of  the  boiler-shop,  of  the  railroad  company 
at  Topeka,  to  oil  and  lubricate  parts  Of  certain  cogs  belonging  to  or 
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running  an  iron  punch  in  the  shop  of  the  company;  that,  while  in  the 
act  of  supplying  the  cup  of  the  cogs  with  oil,  his  right  hand  and  arm 
were  caught  by  and  between  the  cogs,  and  so  mutilated  that  amputa- 
tion of  the  arm  below  the  elbow  was  necessary;  that  the  accident  was 
caused  by  the  negligence  and  mismanagement  of  tbe  company  in  not 
having  the  cogs  boxed  up  and  protected  as  the  same  should  and  could 
have  been,  and  in  not  having  the  machine  otherwise  properly  con- 
structed and  adjusted  as  the  company  was  required  to  do.  There  is 
no  evidence  in  the  record  tending  to  show  that  the  company  was  guilty 
of  any  negligence  in  failing  to  cover  or  further  protect  the  cogs  of  the 
wheels  where  Sanborn  was  injured,  and  no  evidence  whatever  tending 
to  show  that  the  iron  punch,  and  all  the  machinery  connected  there- 
with, was  not  properly  constructed  and  adjuated. 

John  M.  Stebbins,  a  witness  called  by  the  plaintiff,  among  other 
things,  testified — 

"That  he  was  a  boiler-maker  by  trade,  and  had  worked  in  that  business  for 
forty  years;  that,  at  the  time  of  the  injury  complained  of,  he  was  working  as 
a  mechanic  in  the  boiler-shop  of  the  railroad  company  at  Topeka,  and  had 
been  working  in  the  shop  for  that  company  about  tlfteen  months;  that  he 
knew  of  the  accident  very  soon  afterwards,  but  did  not  see  it;  that  there  were 
two  punches  somewliat  similar  in  the  shop, — a  heavier  punch  and  a  lighter 
punch;  that  anybody  in  the  shop  who  desired  could  use  the  small  punch;  that 
it  was  used  for  general  purposes,  like  punching  1-4  inch,  5-16,  1-2  inch,  and 
3-8  holes;  that  the  pinion  wheel  was  between  five  and  six  feet  from  the  floor; 
that  a  shaft  driving  the  punch  runs  across  near  the  top  of  the  machine;  that 
right  in  the  rear  of  the  pinion  wheej  is  a  journal,  with  a  cup  on  it;  that  in 
the  top  there  is  a  recess  where  oil  is  put,  and  holes  to  let  the  oil  down  to  the 
journal;  that  to  put  the  oil  in  you  have  to  put  it  into  tlie  oil-holes;  that  San- 
born could  have  oiled  the  machine  from  the  ground,  but  by  getting  on  a  box 
that  was  there,  he  was  able  to  reach  more  easily  where  the  oil-box  was;  that 
if  he  had  used  his  left  hand  there  would  have  been  no  danger;  that  he  bad 
operated  other  machines  propelled  with  wheels  and  cogs  like  the  iron  punch; 
that  he  had  had  experience  with  such  machines, — as  much  as  any  ordinary 
man  that  works  in  the  business;  that  there  was  no  way  in  which  a  person 
could  be  caught  and  injured  in  the  wheel  when  standing  in  front  of  the  punch ; 
that  a  person  could  oil  it  just  as  easy  that  way;  that  if  a  person  would  get 
something  to  stand  on  in  front  he  would  be  perfectly  safe;  that,  where  the 
belt  runs,  a  double  wheel  comes  up;  that  there  is  a  tight  and  loose  pulley  with 
the  machine;  that  when  the  belt  is  on  the  loose  pulley  it  does  not  run  the 
machine;  that  by  using  the  'shifter'  a  person  can  put  the  belt  onto  the  tight 
or  loose  pulley;  that  a  person  standing  in  front  could  stop  the  machine;  that 
a  person  standing  upon  a  box  for  the  purpose  of  oiling  on  top  could  reach 
up,  and  shove  the  'shifter'  and  stop  the  machine;  that  a  person  could  stop  the 
maciiine  to  oil  it,  but  this  was  not  the  usual  method;  that  before  the  accident 
there  was  no  ordinary  mode  of  protecting  the  machinery." 

Joseph  Heslett,  called  by  the  plaintiff  as  a  witness,  testified — 

'*That  he  is  a  machinist,  and  had  been  anVong  machines  all  his  life;  that  he 
was  acquainted  with  the  iron  punch  where  the  accident  happened,  and  was 
acquainted  with  the  construction  of  machines  similar  to  that  one;  that  he 
was  in  the  machine-shop  when  Sanborn  was  hurt,  but  about  400  yards  away; 
tliat  tliere  was  no  necessity  for  protecting  such  machinery;  that  when  such 
machinery  is  down  on  the  floor,  or  working  on  the  floor,  it  is  usual  to  protect 


Digitized  by 


Google 


Kan.]  SANBORN   V,  ATCHISON,  T.  &  S.  F.  R.  00.  863 

it,  but  when  it  is  five  or  six  feet  from  the  ground  it  is  not  protected;  that  it 
is  not  usual  or  customary  to  fence  or  box  machinery  tliat  is  six  or  seven  feet 
from  the  ground ;  that  he  put  tlie  machine np,  and  that  there  is  a  'shifter,'  and 
a  tight  and  loose  pulley;  that  if  a  person  was  going  to  oil  the  machine  he 
would  simply  throw  the  belt  onto  the  loose  pulley,  and  the  machine  would 
immediately  stop;  that  if  any  one  wanted  to  repair  the  machine,  that  it  is 
the  proper  method  to  stop  it,  and  that  is  what  the  loose  pulley  is  put  there 
for;  that  it  was  the  orders,  before  the  accident  occurred,  to  stop  the  machine 
to  oil  it;  that  he  had  seen  the  machine  oiled  without  being  stopped,  and  he 
had  seen  the  machine  stopped  for  the  purpose  of  being  oiled;  that  the  orders 
were  positive  to  stop  the  machine  when  cleaning  and  oiling." 

John  Mangan,  called  as  -a  witness  for  the  plaintiff,  testified — 

"That  he  was  a  boiler-maker,  and  had  worked  for  twenty-eight  years  in 
that  business,  and  in  nearly  half  of  the  machine-shops  of  the  United  States; 
that  he  was  acquainted  witli  the  iron  punch  and  the  machinery  wliere  the 
accident  occurred;  that  he  was  at  work  for  the  railroad  company  in  its  boiler- 
shop  in  Topeka  at  the  time;  that  prior  to  the  accident  there  was  no  ordinary 
way  of  protecting  such  machinery  by  boxing  or  fencing  to  prevent  accidents; 
that  he  never  saw  a  machine  of  the  kind  that  injured  Sanborn  boxed,  before 
the  accident." 

Sanborn  himself  testified — 

"That  he  had  been  at  work  as  a  helper  in  the  boiler-shop  for  a  year  and  ten 
months;  that  in  the  room  in  which  he  worked  were  five  macliines:  two 
punches,  one  planer,  and  two  drills;  that  two  of  them,  the  large  punch  and 
drill,  had  been  there  during  all  of  his  service;  that  the  smaller  punch,  on 
which  he  was  injured,  had  been  there  for  about  five  months;  that  lie  knew 
how  the  punch  was  started  and  stopped ;  that  there  were  two  pulleys,  and 
the  belt  was  shifted  from  the  main  pulley  into  the  loose  pulley  by  a  shifter; 
that  he  saw  others  do  it;  that  he  hsid  seen  other  men  oil  the  machine  as  he 
was  doing;  that  they  never  got  hurt;  and  that  he  oiled  it  in  the  usual  and 
customary  way  in  which  he  liad  seen  others  oil  it." 

At  the  time  of  the  accident  Sanborn  was  in  possession  of  all  his 
faculties  and  all  his  senses.  The  two  cog-wheels  were  about  six  feet 
from  the  ground  or  floor,  and  there  was  nothing  to  prevent  him  from 
seeing  that  the  cogs  were  not  boxed  or  fenced,  and  every  act  that 
directly  contributed  to  bring  about  the  injury  was  his  own.  Of  course, 
he  did  not  intend  to  get  injured.  He  did  not  intend  to  have  his  hand 
caught  between  the  cogs  where  it  was  crushed ;  but  accidentally  his 
hand  got  low  enough  down  to  be  caught,  and  thus  his  injury  occurred. 
For  this  accidental  injury  he  is  not  entitled  to  compensation  from  the 
company.  Railroad  Co.  v.  Plujikett,  25  Kan.  188;  Railroad  Co.  v. 
Smithson,  45  Mich.  212;  S.  C.  7  N.  W.  Eep.  791;  Sullivan  v.  Manu- 
facturing  Co.,  113  Mass.  396. 

It  is  said,  however,  that  Benton,  the  foreman  of  the  defendant's 
shop,  ordered  Sanborn  to  run  the  punch  and  to  oil  the  machinery ; 
that  he  was  an  infant  of  tender  years,  ignorant  and  uninformed,  and 
therefore  this  was  such  negligence  that  he  is  entitled  to  recover  dam- 
ages. As  there  is  no  direct  allegation  in  the  petition  that  this  caused 
the  injury  complained  of,  it  is  doubtful  whether  the  question  sought 
to  be  presented  is  in  the  case.     If  it  were  a  matter  for  our  determi- 
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nation,  we  do  not  think  any  culpable  negligence  is  shown  on  the  part 
of  the  company  or  its  foreman.  At  the  time  of  the  accident,  plain- 
tiff was  seventeen  years  and  seven  months  of  age.  He  was  not,  there- 
fore, in  law,  an  infant  of  tender  years.  In  this  state,  if  a  minor  be 
over  34  years  of  age,  and  of  sound  intellect,  he  may  select  his  own 
guardian.  In  this  state,  a  person  over  16  years  of  age,  convicted  of 
any  felony  or  other  offense,  must  suffer  the  punishment  prescribed 
by  the  statute,  to  the  same  extent  as  if  he  had  reached  majority.  We 
therefore  think  it  may  be  presumed  that  a  person  of  the  age  of  San- 
born at  the  time  he  was  injured  has  sufiBcient  capacity  to  be  sensible 
of  danger,  and  to  have  the  power  to  avoid  it,  and  that  this  presump- 
tion will  stand  until  overthrown  by  evidence  of  the  absence  of  such 
discretion  as  is  usual  with  persons  of  that  age.  Nagle  v.  Railroad 
Co.,  88  Pa.  St.  35.  There  was  no  evidence  offered  tending  to  show 
that  Sanborn  was  limited  in  his  mental  capacity,  or  was  in  any  way 
feeble  minded.  We  fully  recognize  the  doctrine  that  it  may  be  neg- 
ligence to  set  an  infant  of  tender  years  to  work  upon  a  dangerous 
machine  without  pointing  out  its  dangers;  but,  considering  the  age 
of  the  injured  party,  and  the  length  of  time  he  had  worked  in  the  shop 
of  the  railroad  company  before  being  hurt,  the  case  presented  does 
not  come  within  that  rule. 

It  is  unnecessary,  in  this  case,  to  decide  whether  the  plaintiff  had 
the  right  to  prove  that  the  company,  subsequent  to  the  accident,  boxed 
up  or  inclosed  the  machinery  inflicting  the  injury.  Even  if  the  ruling 
was  erroneous,  it  was  immaterial  upon  the  facts  disclosed,  and  there- 
fore not  prejudicial.  The  most  that  can  be  said  in  that  matter  is 
that  the  company,  as  a  measure  of  extreme  caution,  adopted  addi- 
tional safeguards  as  to  such  machinery  after  the  unexpected  accident 
had  occurred  to  Sanborn. 

The  declarations  of  Benton,  the  foreman,  subsequent  to  the  acci- 
dent, were  not  parts  of  the  re8  gesta,  and  ought  not  to  have  been 
received  in  evidence.  Railway  Co.  v.  Pointer,  9  Kan.  620;  Luby  v. 
Railroad  Co.,  17  N.  Y.  131;  Sweatland  v.  Telegraph  Co.,  27  Iowa, 
433. 

Upon  the  factq  testified  to  the  trial  court  committed  no  error  in 
sustaining  the  demurrer  to  the  evidence.  Therefore  the  judgment  of 
the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

Respecting  the  liability  of  master  for  negligence  in  the  use  of  defective  or  dangerous 
machinery,  see  Hurst  v.  Bumside,  (Or.)  8  Pac.  Rep.  888,  and  note,  895,  896. 

Respecting  the  lialsa  of  employment,  usual  and  unosual,  assumed  by  an  employe, 
the  negligence  of  fellow-servants,  and  the  like,  see  Kuisas  Pac.  Ry.  Co.  v.  Peavey. 
(Kan.)  8  Pac.  Rep.  780,  and  note,  791-797. 
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(35  Kan.  S88) 

State  v.  Millbb. 
Filed  May  7,  1886. 

1.  Homicide— MiTBDER  in  Second  Dbgrbe— Justipicattow. 

The  defendant,  who  was  charged  with  murder,  admitted  that  he  shot  and 
killed  the  deceased,  but  claimed  that  the  act  wasiustifiable.  Upon  an  exam- 
ination of  the  evidence  given  on  the  trial,  it  is  held  to  be  sufficient  to  sustain 
a  verdict  of  murder  in  the  second  degree. 

2.  Criminal  Law— Trial— Evidence  of  Defendant  on  Preliminary  Exami- 

nation. 

The  testimony  given  by  the  defendant  on  his  preliminary  examination,  and 
which  is  reduced  to  writing  and  signed  by  him,  may,  when  properly  identified, 
be  offered  in  evidence  by  the  state  against  him.* 
8.  Conspiracy— Evidence- Acts  and  Declarations  of  Conspirators. 

Ordinarily,  a  conspiracy  should  be  established  prima  fade  before  the  acts 
and  declarations  of  one  co-conspirator  can  be  given  in  evidence  against  an- 
other; and  in  this  case  it  is  held  that  the  conspiracy  was  sufficiently  shown 
to  warrant  the  admission  in  evidence  of  the  acts  and  declarations  of  those 
who  were  charged  with  aiding  and  abetting  the  defendant  in  the  comniiBsion 
of  the  offense. 

4.  Witness- Admission  that  Former  Testimony  was  False. 

When  the  witness  admits  that  the  testimony  which  she  formerly  gave  in  the 
case  was  untrue,  and  then  proceeds  to  state  what  she  claims  is  a  correct  rela- 
tion of  the  facts,  full  inquiry  should  be  allowed  with  respect  to  what  led  her 
to  make  the  so-called  untrue  statements,  as  well  as  the  influences  which  sub- 
sequently caused  her  to  change  her  testimony:  but  where  such  witness  has 
quite  fully  stated  what  was  said  and  done  by  those  who  were  urging  her  to 
return  to  the  witness-stand  and  tell  the  truth,  the  refusal  of  the  question  as  to 
what  she  was  crying  about  in  their  presence  is  not  such  an  error  as  will  work 
a  reversal  of  the  judgment. 

5.  Criminal  Law— Appeal— Instructions. 

The  charge  of  the  court  is  to  be  considered  as  an  entirety,  and  if,  when  so 
considered,  it  correctly  states  the  law,  the  mere  misuse  of  a  word  in  one  part 
of  the  charge,  which  it  appears  could  not  have  misled  t£e  jury,  will  not  war- 
rant a  reversal. 

8.  Same— Former  Jeopardy— New  Trial — Manslaughter. 

When  the  defendant,  charged  with  murder,  was  convicted  of  manslaughter 
in  the  fourth  degree,  and  thereupon  moved  for  and  obtained  a  new  trial,  he 
thereby  placed  himself  in  the  same  position  as  if  no  trial  had  been  had,  and 
the  conviction  for  manslaughter  in  the  fourth  degree  was  no  bar  to  a  subse- 
quent conviction  of  a  higher  degree  of  the  offense  charged.  SkUe  y.  McOord, 
8  Kan.  232. 

7.  Same— New  Trial— Misconduct  op  Juror. 

The  mere  fact  that  some  members  of  the  jury,  during  a  recess  of  the  trial, 
took  up  and  examined  a  transcript  of  the  evidence  given  in  the  former  trial 
of  the  case,  will  not  require  a  new  trial,  when  it  is  not  shown  that  the  Jurors 
read  any  part  of  what  was  written  in  such  transcript. 

Error  from  Osborne  county.    - 

S,  B.  Bradford^  Atty.  Gen.,  and  A.  Saxey,  for  appellee. 

Hays  it  Pitts  and  Walrond,  Mitchell  dt  Heren,  for  appellant. 

Johnston,  J.  On  June  1,  1885,  an  information  was  filed  in  the 
district  court  of  Osborne  county,  charging  John  R.  Miller  with  the 
murder  of  Delbert  J.  Tunison,  and  also  charging  that  John  Granshaw 
and  Albert  Whitaker  aided  and  abetted  Miller  in  the  commission  of 
the  crime.     At  the  trial'  had  the  following  September  a  verdict  was 

^  See  note  at  end  of  case. 
v.lOp.no.lO— 56 
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returned  finding  that  John  B.  Miller  was  guilty  of  manslaughter  in 
the  fourth  degree.  Upon  bis  motion  a  new  trial  was  granted,  and 
immediately  entered  upon.  This  trial  resulted  in  a  conviction  of 
murder  in  the  second  degree,  from  which  he  appeals  to  this  court. 
He  alleges  numerous  grounds  of  error,  which  we  will  consider  and 
dispose  of  in  the  order  of  presentation  here. 

The  first  point  made  is  that  the  evidence  is  not  sufiicient  to  sustain 
the  verdict.  The  defendant  acknowledged  that  on  May  19,  1885,  he 
shot  and  killed  DelWt  J.  Tunison  with  a  gun  loaded  with  bird-shot; 
but  he  claims  that  the  killing  was  justifiable,  because  the  deceased 
was  in  the  act  of  stealing  certain  horses;  and  also  that  there  were 
reasonable  grounds  to  believe  that  he  was  about  to  be  killed  by  the 
deceased,  or  was  in  danger  of  great  bodily  harm.  A  statement  of 
some  of  the  leading  facts,  together  with  what  the  testimony  offered 
by  the  state  tended  to  show,  will  be  enough  to  make  it  appear  that 
the  verdict  was  not  without  support.  It  appears  that  on  Saturday, 
May  16,  1885,  a  difficulty  occurred  between  Tunison  and  his  wife, 
the  exact  nature  of  which  is  not  shown.  Her  father,  Jeremiah  Miller, 
who  lived  eight  miles  away,  learned  of  the  trouble  on  Sunday  even- 
ing, and  went  at  once  to  the  residence  of  Albert  Whitaker,  who  was 
jointly  charged  with  the  defendant,  and  who  was  a  near  neighbor  of 
the  Tunisons,  and  remained  there  until  Monday  forenoon.  Before 
noon  of  that  day,  and  while  Tunison  was  absent  from  home,  Jere- 
miah Miller,  accompanied  by  Albert  Whitaker,  wfnt  to  Tunison's 
house,  and  hitched  a  pair  of  horses  found  there  to  a  wagon,  and  took 
Mrs.  Tunison  and  the  children  to  his  home,  carrying  with  them  some 
goods  and  a  cow  found  upon  the  premises,  which  property,  together 
with  the  horses,  was  claimed  by  Mrs.  Tunison  as  her  individual  prop- 
erty. The  horses  were  also  claimed  by  Tunison  to  be  his  property. 
The  defendant  is  a  son  of  Jeremiah  Miller,  and  has  made  his  home 
with  him  when  not  employed  elsewhere,  as  also  did  his  co-defend- 
ant, John  Cranshaw,  who  is  a  son-in-law  of  Jeremiah  Miller.  At 
this  time  the  defendant  was  at  work  in  Osborne  City,  which  was  dis- 
tant 11  miles  from  his  home,  and  Cranshaw  was  engaged  in  Glen 
Elder,  still  further  away.  On  Monday  night  the  defendant  and  John 
Cranshaw  hired  a  team  at  Osborne  City,  and  drove  home,  where 
they  found  Jeremiah  Miller  and  wife,  Charles  Miller,  Albert  Whit- 
aker, Mrs.  Tunison,  and  Mrs.  Cranshaw.  The  testimony  of  the  state 
tended  to  show  that  all  of  the  parties  anticipated  that  Tunison  would 
come  there  during  the  night  to  retake  the  horses  claimed  by  him. 
It  was  also  testified  that  on  the  day  previous  the  defendant  visited 
his  home,  and  heard  of  the  difficulty  between  Tunison  and  his  wife, 
and  then  threatened  that  he  would  kill  Tunison  within  a  week.  There 
was  also  testimony  that  Cranshaw  stated  to  parties  in  Osborne,  from 
whom  be  hired  the  team  on  Monday  pight,  that  they  wanted  the  team 
to  go  aut  home;  that  Tunison  and  his  wife  had  separated,  and  she 
had  gone  home;  and  that  Tunison  was  expected  to  go  there  that 
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night,  and  if  he  did  there  would  be  trouble,  and  they  were  going  out 
to  take  a  hand  in  it.  The  parties  all  remained  in  the  house  until 
about  10  o'clock  at  night,  when  a  noise  was  heard  at  the  barn,  and 
defendant  and  Charles  Miller  went  out  there,  but  found  no  one.  They 
did  not  return  to  the  house,  but  took  a  position  in  the  barn  where 
the  horses  stood,  and  where  it  was  so  dark  that  one  object  could  not 
be  distinguished  from  another.  The  defendant  was  armed  with  a 
shotgun,  which  he  says  he  accidentally  found  in  the  barn,  and  he 
and  Charles  Miller  remained  upon  watch  in  the  barn  undisturbed 
until  about  midnight,  when  Tunison  came  into  the  barn,  and,  with- 
out interference,  unloosed  and  took  oat  a  horse,  which  proved  not  to 
be  one  of  those  claimed  by  him,  but  belonged  to  Cranshaw.  He  tied 
this  horse  to  a  post  near  by,  and  returned  to  the  barn.  While  he 
was  out  the  defendant  changed  his  position  in  the  barn,  holding  the 
gun  in  such  manner  that  it  could  be  readily  used ;  and  when  Tuni- 
son was  stepping  into  the  bam  the  second  time  the  defendant  shot 
him  in  the  neck,  when  he  fell  backwards,  and  expired  in  a  few  hours 
afterwards. 

This  testimony,  together  with  many  circumstances  which  are  not 
stated,  tend  strongly  to  show  that  the  killing  was  wholly  without  justi- 
fication. We  do  not  overlook  the  fact  that  there  was  testimony  con- 
tradictory to  some  extent  of  that  which  has  been  stated,  nor  that  tes- 
timony was  given  of  threats  made  by  Tunison  that  he  was  going 
after  the  horses,  and  would  kill  any  one  who  interfered  with  him, 
and  burn  and  destroy  Miller's  property,  and  that  these  threats  were 
communicated  to  the  defendant  and  other  members  of  the  family. 
There  was  also  testimony  in  behalf  of  the  defendant  that  when  Tuni- 
son entered  the  stable  door  at  the  time  he  was  shot  the  defendant 
ordered  him  to  halt,  and  that  Tunison  made  a  mption  with  his  right 
hand  as  if  to  shoot,  at  the  same  time  stating:  "I  have  the  drop  on 
you,  and  I  will  kill  you  for  luck."  Under  the  testimony  and  theory 
of  the  defendant,  that  Tunison  came  there  to  steal  horses,  and  that 
while  attempting  to  prevent  him  from  committing  a  felony  the  de- 
ceased drew  a  revolver>  and  pointed  the  same  at  the  defendant  in 
such  a  way  that  he  had  reasonable  grounds  to  believe  that  his  life 
was  in  imminent  danger,  he  was  justified  in  shooting  the  deceased. 
But  the  jury  were  at  liberty  to  disbelieve  the  testimony  of  the  defend- 
ant, and  to  accept  the  theory  of  the  state,  as  they  manifestly  did  do, 
that  Tunison  went  there,  not  to  steal  horses,  nor  to  injure  the  Mil- 
lers in  person  or  property,  but  for  the  sole  purpose  of  recovering  the 
horses  which  he  claimed  as  his  own,  and  that  the  defendant  had  no 
reasonable  cause  to  apprehend  a  design  on  the  part  of  the  deceased 
to  kill  or  injure  him.  There  is  considerable  in  the  testimony  of  the 
defendant  which  tends  to  weaken  his  claim,  and  which  correspond- 
ingly strengthens  the  theory  of  the  state.  It  is  claimed  by  the  state 
that  the  deceased  did  not  bring  a  revolver  with  him,  and  that  the 
one  said  to  have  been  found  upon  his  person  after  he  was  killed,  was 
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placed  there  by  some  member  of  the  Miller  family.  One  improba- 
bility in  the  testimony  of  the  defendant  to  which  our  attention  has 
been  called,  is  the  statement  claimed  to  have  been  made  by  Tunison, 
just  before  he  was  shot,  that  he  had  the  drop  on  the  defendant,  and 
would  kill  him,  when  it  appears  that  it  was  so  dark  in  the  barn  where 
the  defendant  stood  that  it  was  impossible  for  the  deceased  to  have 
seen  him.  The  revolver  claimed  to  have  been  found  on  his  person 
was  not  discharged  by  the  deceased,  and  yet  every  barrel  was  empty 
when  it  was  examined.  That  the  deceased  would  carry  an  empty 
revolver  in  such  a  case,  or  would  draw  and  point  it  into  the  dark- 
ness, seems  somewhat  unlikely.  Besides,  the  location  of  the  wound, 
as  well  as  the  course  taken  by  the  shot  which  penetrated  his  body, 
would  indicate  that  the  deceased  was  not  in  such  a  position  as  he 
naturally  would  have  assumed  if  he  had  been  aiming  at  or  attempt- 
ing to  shoot  the  defendant.  Then,  again,  it  is  admitted  that  they 
anticipated  that  he  was  coming  there  during  the  .night  after  the 
horses,  but  instead  of  warning  him  to  desist,  or  taking  any  steps  to 
prevent  his  traspassing  upon  the  premises,  they  laid  in  wait,  and 
killed  him  with  but  little  if  any  warning.  So  far  as  the  protection 
of  the  property  was  concerned,  it  would  seem  that  the  killing  of  the 
deceased  was  unnecessary.  In  addition  to  the  defendant  and  his 
brother,  who  were  in  the  barn,  there  was  Jeremiah  Miller,  Albert 
Whitaker,  and  John  Cranshaw,  who  were  at  the  house,  within  easy 
call,  and  who  knew  of  his  coming,  and  could  have  assisted  in  driv- 
ing him  away.  If  the  trespass  could  have  been  prevented,  or  if  the 
threatened  danger  to  the  person  of  the  defendant,  or  to  the  property 
which  he  claimed  to  be  guarding,  could  have  been  avoided  or  pre- 
vented by  any  other  reasonable  means  within  his  power,  the  killing 
of  the  deceased  was  unnecessary  and  inexcusable.  But  we  do  not 
assume,  nor  is  it  our  province,  to  weigh  the  testimony  that  was  given. 
It  was  conflicting,  and  the  conclusion  of  the  jury  depended  very 
largely  upon  the  credibility  of  the  witnesses  produced  upon  the  re- 
spective sides.  The  province  of  weighing  the  testimony  in  such  cases 
belongs  exclusively  to  the  jury,  and  if,  upon  inspection  of  all  the  evi- 
dence offered  in  the  case,  we  find  enough  to  sustain  the  conclusion 
of  the  jury,  the  verdict  will  not  be  disturbed.  A  careful  reading  of 
the  record  leaves  no  doubt  in  our  minds  that  the  verdict  is  warranted 
by  the  testimony. 

During  the  trial  the  state  introduced  and  read  in  evidence  the  tes- 
timony given  by  the  defendant  at  the  preliminary  examination  over 
his  objection.  The  testimony  was  signed  by  the  defendant,  and  con- 
stituted his  written  declaration  concerning  the  offense  for  which  he 
was  being  tried,  and,  if  properly  identified,  was  admissible  in  evi- 
dence. It  is  now  claimed  that  it  was  not  identified,  but  this  objec- 
tion was  not  made  in  the  court  below,  where  it  seems  to  have  been 
conceded  by  both  parties  to  have  been  the  evidence  which  he  gave, 
and  cannot  be  now  made. 
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It  is  next  claimed  that  the  court  erred  in  permitting  W.  B.  Bowen 
and  Samuel  Bowen  to  testify  to  statements  made  by  John  Cranshaw, 
in  the  absence  of  the  defendant,  regarding  the  purpose  for  which  the 
defendant  and  Cranshaw  desired  a  team  to  go  to  Miller's  on  Monday 
night,  and  what  they  proposed  to  do  when  they  got  there  in  case 
Tunison  should  come  after  the  horses.  It  will  be  remembered  that 
Cranshaw  was  charged  with  having  aided  and  assisted  the  defendant 
in  the  murder  of  Tunison.  Cranshaw's  statements  were  admitted 
upon  the  theory  that  he  was  a  co-conspirator  with  the  defendant.  It 
is  conceded  that  "ordinarily,  when  the  acts  and  declarations  of  one 
co-conspirator  are  offered  in  evidence  against  the  other  co-conspira- 
tor, the  conspiracy  itself  should  first  be  established  j>ri?na/aci«,  and 
to  the  satisfaction  of  the  judge  of  the  court  trying  the  cause.  But  this 
cannot  always  be  required.  It  cannot  well  be  required  where  the 
proof  of  a  conspiracy  depends  upon  a  vast  amount  of  circumstantial 
evidence,  and  a  vast  number  of  isolated  and  independent  facts." 
State  V.  Winner,  17  Kan.  298.  However,  in  this  case,  we  are  of  opin- 
ion that,  when  the  testimony  objected  to  was  offered,  enough  had  al- 
ready been  shown,  and  Cranshaw  was  bo  far  implicated  with  the 
defendant  as  to  warrant  the  court  in  admitting  the  testimony.  The 
court  fully  protected  the  interests  of  the  defendant  in  this  regard 
when  it  instructed  the  jury  that  they  should  disregard  the  evidence  of 
all  statements  made  by  Cranshaw  in  the  absence  .of  the  defendant, 
unless  they  found  from  the  evidence  that  before  the  statements  were 
made  Cranshaw  had  enterered  into  a  conspiracy  or  understanding 
with  the  defendant  to  do  some  unlawful  act  to  the  person  of  the 
deceased,  and  that  such  statements  or  preparations  were  made  for 
the  purpose  of  furthering  the  object  of  such  conspiracy  or  under- 
standing. 

Several  objections,  most  of  which  are  immaterial,  are  urged  to  the 
rulings  of  the  court  upon  the  testimony  given  by  a  witness  for  the 
state  named  Zoe  Eaton.  This  witness  was  keeping  company  with 
the  defendant,  and  had  accompanied  him  to  Jeremiah  Miller's  on  the 
Sunday  preceding  the  killing  of  Tunison.  The  county  attorney  hear- 
ing that  the  witness  had  stated  that  the  defendant,  while  in  her  com- 
pany on  that  day,  spoke  of  the  difficulty  of  Tunison  with  his  wife, 
and  at  the  same  time  threatened  to  take  his  life,  called  her  as  a  wit- 
ness'for  the  state.  At  that  time  she  denied  having  made  such  state- 
ments, and  denied  that  the  defendant  had  spoken  of  Tunison,  or 
made  any  threats  against  him,  in  her  presence.  Before  the  exam- 
ination was  concluded,  however,  she  returned  to  the  witness  stand, 
and  changed  her  testimony,  giving  a  detailed  account  of  her  conver- 
sation with  the  defendant,  in  which  he  spoke  harshly  of  the  deceased, 
and  threatened  to  take  his  life.  Considerable  testimony,  some  of 
which  was  objected  to,  was  given  by  her  concerning  the  causes  which 
led  her  to  correct  the  evidence  first  given.  Each  party  claimed  that 
she  had  been  tampered  with  by  the  other,  and,  under  the  circum- 
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stances,  it  was  competent  to  examine  closely  into  the  influences 
which  led  to  the  contradictory  statements,  in  order  to  determine  how 
much  credit  should  be  placed  upon  the  testimony  given  upon  the 
final  trial.  On  cross-examination  she  was  asked  what  she  was  cry- 
ing about  in  the  probate  judge's  room.  This  question  was  refused. 
It  was  in  this  room  where,  at  the  instance  of  her  father  and  others, 
she  consented  to  go  back  upon  the  witness  stand  and  relate  what  she 
now  insists  is  the  truth.  Having  stated  that  she  was  crying  while 
there,  the  question  was  a  proper  one.  It  was  probably  excluded  by 
the  court  because  the  witness  bad  already  quite  fully  stated  what 
was  said  and  done  in  that  room  to  influence  her  to  correct  her  testi- 
mony. This  being  so,  we  think  that  the  defendant  was  not  preju- 
diced by  the  refusal  of  the  question  asked  the  witness. 

The  eighth,  ninth,  tenth,  and  eleventh  objections  are  without  merit, 
and  the  twelfth  is  that  the  court  would  not  permit  the  defendant  to 
prove  that  the  property  taken  by  her  and  her  father  from  her  hus- 
band's premises  was  her  separate  and  individual  property.  This  ob- 
jection is  not  tenable.  It  would  have  been  improper  to  have  entered 
upon  the  trial  of  the  right  to  or  ownership  of  the  property  in  this 
proceeding.  It  did  appear  that  the  property  was  claimed  in  good 
faith  by  each  of  the  parties  as  his  or  her  individual  property,  and 
this  was  the  extent  to  which  it  was  proper  to  gp. 

The  thirteenth  and  fourteenth  objections  are  without  force,  and  the 
fifteenth  is  a  criticism  of  the  instructions  given  the  jury.  We  have 
examined  them,  and  find  that  the  defendant  has  no  cause  for  com- 
plaint, except  where  the  court,  in  speaking  of  the  law  of  self-defense, 
states  that  "before  a  person  can  avail  himself  of  the  defense  that  he 
used  a  weapon  in  defense  of  his  life,  he  must  satisfy  the  jury  that  that 
defense  was  necessary,"  etc.  Separating  this  passage  from  the  gen- 
eral charge,  and  considering  it  alone,  it  might  appear  to  shift  the 
burden  of  proof  respecting  one  phase  of  the  case  upon  the  defendant, 
while  it  is  well  established  that  the  presumption  of  innocence  is  with 
the  defendant,  and  that  the  burden  of  proof  rests  on  the  state  through- 
out the  trial.  But  the  instructions  are  to  be  considered  as  an  entirety, 
and  in  another  portion  of  the  instructions  the  court  specifically  charges 
the  jury  that  "the  burden  of  establishing  the  guilt  of  the  defendant 
rests  upon  the  state,  and  in  no  stage  of  the  case  does  the  burden  shift 
upon  the  defendant  to  prove  his  innocence,  or  to  prove  that  the  killing 
of  Tunison  was  justifiable.  The  erroneous  use  of  the  word  "satisfy," 
of  which  complaint  is  made,  might  possibly  have  resulted  to  the  prej- 
udice of  the  defendant  if  the  court  had  not,  in  treating  upon  the  same 
subject,  clearly  stated  the  burden  to  be  upon  the  state,  and  we  there- 
fore think  that  the  jury  could  not  have  been  misled. 

Another  instruction  complained  of  is  where  the  court  instructed  the 
jury  that  they  might,  if  the  evidence  warranted  it,  find  the  defendant 
guilty  of  murder,  either  in  the  first  or  second  degree.  Upon  the  first 
trial  the  defendant  was  found  guilty  of  manslaughter  in  the  fourth 
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degree.  He  was  awarded  a  new  trial  upon  his  application,  and  the 
claim  is  that  he  could  not  afterwards  be  convicted  of  a  higher  degree 
of  crime  than  manslaughter  in  the  fourth  degree.  This  question  has 
already  been  determined  against  the  contention  of  the  defendant, 
where  it  was  decided  that  the  granting  of  a  new  trial  on  the  motion 
of  the  defendant  places  him  in  the  same  position  as  if  no  trial  had 
been  had.     State  v.  McCord,  8  Kan.  232. 

It  is  finally  urged  that  the  motion  for  a  new  trial  should  have  been 
granted  upon  the  grounds  of  improper  conduct  of  the  jury,  and  im- 
proper remarks  of  the  counsel  for  the  state  in  the  argument  to  the 
jury.  It  appears  that  during  the  last  trial  the  county  attorney  made 
use  of  the  stenographer's  transcript  of  the  testimony  taken  on  thQ 
first  trial,  and  affidavits  were  offered  that  several  members  of  the 
jury,  during  a  recess  of  the  trial,  took  this  transcript  from  the  table 
in  the  court-house,  where  it  was  lying,  and  were  apparently  reading 
it,  and  that  the  transcript  contained  testimony  not  produced  before 
the  jury  in  the  final  trial.  A  sufficient  answer  to  this  objection  is 
that  it  was  not  shown  that  the  members  of  the  jury  who  handled 
the  transcript  read  any  portion  of  the  evidence.  The  court  finds 
specially,  from  all  the  testimony  offered  on  the  motion  for  a  new 
trial,  that  it  did  not  appear  that  the  jury  read  any  part  of  what  was 
written  in  the  transcript. 

We  find  nothing  in  the  argument  of  counsel,  nor  in  any  of  the  er- 
rors assigned,  that  would  warrant  a  reversal  of  the  judgment,  and  it 
will  be  affirmed. 

(All  the  justices  concurring.) 

HoBTON,  G.  J.  An  examination  of  the  record  satisfies  me  that  the 
district  court  committed  some  errors  upon  the  trial,  but  I  do  not  think 
that  these  errors  affected  the  result  in  violation  of  substantial  jus- 
tice; and  section  293  of  the  Criminal  Code  provides  that  on  an  ap- 
peal, in  criminal  cases,  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties.  Therefore  I  concur  in  the  affirm- 
ance of  the  judgment  of  the  district  court. 

Valentine,  J.  I  concur  in  the  judgment  of  affirmance  in  this 
case,  for,  while  I  think  the  court  below  committed  a  few  errors,  yet 
I  have  no  doubt  of  the  correctness  of  the  final  result  reached.  The 
errors  evidently  did  not  affect  any  of  the  defendant's  substantial 
rights. 

NOTE. 

The  minutes  of  a  justice  of  the  peace  taken  at  a  preliminary  hearing,  and  filed  in  the 
connty  court,  according  to  the  requirements  of  statute,  (Rev.  Laws  vt.  gg  1670-1672,) 
are  not  admissible  as  independent  evidence  in  the  subsequent  trial  in  the  county  court. 
State  V.  Gaffney,  56  Vt.  451. 

The  statement  made  by  the  accused  at  the  coroner's  inquest  or  preliminarv  trial,  if 
7educed  to  writing,  whether  signed  or  unsigned,  may  be  used  against  him  on  the  subse- 
quent trial.    Epps  v.  State,  (Ind.)  1  N.  E.  Rep.  491. 
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(35  Kan.  253) 

Endowment  &  Benevolent  Ass^n  of  Kansas  v.  State, 
Filed  May  7, 1886. 

1.  Life  Insurance— Mutual  Comp ant— Validity  op  Laws  1885,  Ch.  181. 

Chapter  181  of  the  Laws  of  1885  is  not  unconstitutional  or  void. 
d.  Same— Contract,  when  Life  Insurance. 

A  contract  by.an  association  to  pay,  at  certain  stated  periods  of  time,  cer- 
tain sums  of  money  as  endowments  to  living  members,  or,  in  case  of  their 
death,  to  pay  certain  other  sums  of  money  as  benefits  to  their  beneficiaries, 
is  life  insurance,  both  as  to  the  endowments  and  the  benefits. 

Error  from  Lyon  county, 

J.  Jay  Buck  and  J.  T.  Bradley^  for  plaintiff  in  error. 

S.  B.  Bradford^  Atty.  Gen.,  for  the  State. 

Valentine,  J.  This  was  an  action  brought  by  the  state  of  Kansas  in 
the  district  court  of  Lyon  county,  against  the  Endowment  &  Benevo- 
lent Association  of  Kansas,  to  oust  it  from  the  exercise  of  certain  al- 
leged corporate  powers,  and  to  dissolve  the  corporation.  The  case  was 
tried  before  the  court,without  a  jury,  upon  an  agreed  statement  of  facts, 
and  upon  such  agreed  statement  of  facts  the  court  rendered  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant;  and  the  defend- 
ant, as  plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  plaintiff  (defendant  in  error)  claims  that  the  defendant  (plain- 
tiff in  error)  is  exercising  the  powers  and  functions  of  a  mutual  life 
insurance  company,  in  violation  of  chapter  131  of  the  Laws  of  Kan- 
sas of  1885.  The  defendant  admits  that  it  has  not  complied  with 
any  of  the  terms  or  provisions  of  said  chapter  131,  but  claims  that 
it  is  not  required  to  do  so;  and  this,  for  the  following  reasons,  among 
others:  First,  the  act  does  not  apply  to  the  defendant;  second,  but  if 
it  does,  then  it  is  unconstitutional  and  void  to  that  extent. 

Does  the  act  apply  to  the  defendant?  The  defendant  claims  that 
it  does  not,  for  two  reasons :  (1)  It  claims  that  the  act  applies  only 
to  mutual  life  insurance  associations,  and  that  the  defendant  is  not 
such  an  association.  (2)  It  claims  that  the  act  can.  apply  only  to 
such  mutual  life  insurance  associations  as  have  been  or  may  be  or- 
ganized since  the  act  took  effect,  and  that  the  defendant's  organi- 
zation dates  from  January  7,  18S5,  while  the  act  did  not  take  effect 
until  March  14,  1885. 

The  whole  question  as  to  whether  the  act  applies  to  the  defendant 
or  not  we  think  depends  entirely  upon  the  question  whether  the  de- 
fendant is  engaged  in  the  business  of  life  insurance  or  not.  That  it 
is  an  incorporated  association,  doing  business  on  a  mutual  and  co- 
operative plan,  with  mutual  rights,  privileges,  and  obligations  among 
its  members,  it  admits;  but  it  claims  that  it  is  not  engaged  in  any 
kind  of  life  insurance  business.  Indeed,  it  claims  that  it  is  not  en- 
gaged in  an  insurance  business  of  any  kind,  and  is  not  an  insurance 
company  or  association  of  any  kind.  It  claims  that  it  takes  no  risks 
which  may  with  any  degree  of  propriety  be  called  insurance  risks ; 
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and  that  it  makes  no  difference  to  it,  or  to  any  of  its  members, 
whether  persons  joining  the  association  are  old  or  young,  in  good 
health  or  in  bad  health^  or  whether  they  are  likely  to  live  long  or  to  die 
soon;  and,  indeed,  it  claims  that  the  association  is  nothing  more 
than  "a  loaner  of  money,"  On  the  other  hand,  the  plaintiff  claims 
that  the  defendant  is  a  mutual  life  insurance  association,  and  noth- 
ing else.  In  our  opinion,  if  the  defendant  is  not  engaged  to  any  ex- 
tent in  the  business  of  mutual  life  insurance,  then  the  act  will  not 
apply  to  it;  but  if  it  is  engaged  in  any  such  business,  then  the  act 
will  apply.  The  title  to  the  act  reads  as  follows:  "An  act  provid- 
ing for  the  organization  and  control  of  mutual  life  insurance  associ- 
ations in  this  state;"  and,  of  course,  unless  the  defendant  is  engaged 
in  the  business  of  "mutual  life  insurance,"  within  the  meaning  of 
this  title,  the  act  i.  ^elf  cannot  apply  to  the  defendant;  but  if  the  de- 
fendant is  engaged  in  this  kind  of  business,  then  we  think  the  act 
will  apply,  and  not  only  by  the  terms  of  this  title,  but  also  by  the 
express  provisions  of  the  act  itself.  It  will  be  seen  from  an  inspec- 
tion of  the  body  of  the  act  that  it  was  the  intention  of  the  legisla- 
ture that  the  act  should  apply  to  all  mutual  life  insurance  associa- 
tions organized  on  the  assessment  plan,  with  a  few  exceptions, 
whether  the  associations  were  organized  before  the  act  took  effect  or 
afterwards.     See  section  30  of  the  act. 

For  the  purpose  of  determining  whether  the  defendant  is  engaged  in 
the  transaction  of  a  mutual  life  insurance  business  or  not  we  shall 
now  proceed  to  consider  the  nature  and  character  of  its  organization, 
and  the  kind  of  business  which  it  does  in  fact  transact.  The  associ- 
ation is  a  corporation,  and  was  organized  on  January  7, 1885.  The 
charter  is  broad  enough  to  authorize  it  to  transact  a  mutual  life  in- 
surance business  upon  the  assessment  plan,  and  also  upon  both  an  en- 
dowment plan  and  a  death  or  mortuary  plan,  if  it  so  chooses;  but,  of 
course,  its  charter  is  not  conclusive  as  to  the  kind  of  business  which 
it  does  in  fact  transact.  But  the  kind  of  business  which  it  does  in 
fact  transact  is  as  follows :  Its  general  laws  makes  all  white  persons, 
male  or  female,  between  the  ages  of  18  and  55,  of  good  moral  char- 
acter and  temperate  habits,  eligible  to  become  members  of  the  asso- 
ciation, and  the  association  receives  such  persons  as  members.  There 
are  two  funds  provided  for:  (1)  The  expense  fund;  (2)  the  endow- 
ment or  benefit  fund.  The  members  are  divided  into  two  classes  as 
to  the  amounts  of  the  endowments  or  benefits,  one  class  receiving  a 
$3,000  certificate,  the  amount  thereof  to  be  paid  to  the  member  in 
five  equal  installments  if  he  or  she  lives,  and,  in  case  of  his  or  her 
death,  as  hereafter  stated ;  and  the  other  class  receiving  a  $5,000 
certificate,  also  to  be  paid  in  five  equal  installments,  or  otherwise  as 
above  mentioned  for  the  $3,000  certificate,  ^nd  all  these  installments 
are  represented  by  coupons  attached  to  the  certificate.  The  mem- 
bership fees,  annual  dues,  and  assessments  are  made  larger  or  smaller, 
to  correspond  to  some  extent  with  the  amount  of  the  endowment  or 
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benefit  certificate.  The  members  are  also  classified  as  to  age ;  those 
becoming  members  at  an  earlier  age  paying  a  less  amount  on  assess- 
ments than  those  becoming  members  at  a  more  advanced  age,  and 
the  amounts  to  be  received  by  the  members  as  endowments  to  be- 
come due  at  more  widely  separated  periods  of  time. 

It  is  scarcely  necessary  for  us  to  say  anything  further  with  regard 
to  the  membership  fees  or  annual  dues,  or  other  items  of  the  expense 
fund,  for  those  items  furnish  but  little  proof  as  to  whether  the  asso- 
ciation is  an  insurance  company  or  not,  or  whether  it  does  an  insur- 
ance business  or  not.  That  fund  is  used  merely  for  the  purpose  of 
paying  the  expenses  of  the  association.  We  shall  therefore  confine 
our  investigation  principally  to  the  manner  of  creating  and  using  the 
endowment  or  benefit  fund.  This  fund  is  created  by  assessments 
upon  the  members,  and  may  possibly  be  augmented  in  some  rare  in- 
stances by  interest  received  on  loans  made  from  such  fund.  These 
assessments  may  be  made  at  any  time,  and  are  made  upon  all  the 
members  of  the  association;  but  not  less  than  15  nor  more  than  24: 
assessments  are  permitted  to  be  made  in  any  one  year.  We  might 
take  any  class  of  the  members  for  the  purpose  of  illustrating  what 
we  wish  to  say;  but,  taking  the  class  of  youngest  members, — those 
between  the  ages  of  18  and  2.5  years, — and  taking  those  whose  certif- 
icates of  membership  authorize  them  to  participate  in  the  endow- 
ment fund  to  the  extent  of  $5,000,  and  the  assessment  on  each  mem- 
ber will  be  $1.50,  and  each  member  will  be  entitled  to  receive  from 
the  endowment  fund,  every  10  years  from  the  date  of  his  member- 
ship, $1,000,  until  he  receives  the  entire  sum  of  $5,000;  that  is;  five 
coupons  of  $1,000  each  are  attached  to  each  certificate  of  miember- 
ship,  and  one  of  such  coupons  becomes  due  and  is  payable  by  the  as- 
sociation to  the  member  every  10  years  from  the  date  of  membership 
for  the  period  of  50  years.  If  the  member  dies,  however,  before  re- 
ceiving the  entire  amount,  his  beneficiary  named  in  his  certificate  of 
membership  will  be  entitled  to  receive,  not  the  full  face  value  of  the 
remaining  coupons,  or  the  full  face  value  of  any  one  of  them,  but  will 
be  entitled  to  receive  the  actual  value  of  the  then  maturing  coupon, 
to  be  calculated  from  the  date  of  the  issue  thereof  to  the  date  of 
death,  less  such  amounts  as  may  possibly  have  been  previously  re- 
ceived by  the  member  as  a  loan  on  such  coupon.  In  other  words, 
such  a  member,  if  he  or  she  lives,  will  pay  into  the  endowment  fund 
every  10  years  from  $225  to  $360,  and  will  be  entitled  to  draw  out 
of  such  fund,  within  the  same  period  of  time,  the  sum  of  $1,000,  and 
will  pay  into  such  fund  during  the  50  years  which  his  or  her  certifi- 
cate of  membership  runs  from  $1,125  to  $1,800,  and  will  be  en- 
titled to  draw  out  of  the  fund  the  sum  of  $5,000.  If  it  be  asked  how 
the  association  can  pay  these  large  sums  from  such  assessments,  we 
would  answer  that  it  is  not  a  question  of  law,  and  we  cannot  answer 
it.  It  would  seem  to  us,  however,  that  it  cannot  be  done.  It  would 
seem  to  us  that  all  possible  receipts  of  money  by  the  association,  in- 
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eluding  payments  of  all  kinds  made  by  the  members,  and  all  possible 
interest  received  from  loans,  would  not  be  anywhere  near  sufScient 
to  pay  the  maturing  coupons.  And  we  would  further  think  that  if 
the  members  of  the  association  entertain  even  the  slightest  hope  of 
receiving  such  wonderful  gains  upon  their  investments  as  the  fore- 
going figures  would  indicate,  there  would  be  but  few  lapses  or  for- 
feitures of  memberships  to  assist  in  saving  the  association  from  in- 
solvency. But  there  is  no  probability  that  every  member  will  live  for 
the  period  of  50  years  from  the  date  of  his  first  becoming  a  member, 
or  for  the  period  of  time  during  which  his  certificate  of  membership 
is  to  run;  and,  if  he  should  die  before  that  time,  then  what  will  his 
beneficiary  be  entitled  to  receive  ?  The  agreed  statement  of  facts  an- 
swers this  question  as  follows: 

"Upon  the  death  of  a  member  who  has  complied  with  the  rules  of  the  as- 
sociation, and  has  paid  all  lawful  charges,  assessments,  and  dues  against 
him  on  the  books  of  the  association,  the  association  settles  with  his  bene- 
ficiary by  paying  to  him  the  actual  value  of  the  then  maturing  coupon,  calcu- 
lating from  date  of  issue  to  date  of  death,  less  any  amount  already  received 
on  said  coupon,  that  being  the  actual  amount  earned  by  said  coupon,  and  no 
more  than  that  amount.'' 

Is  this  amount  which  the  beneficiary  is  to  receive  more  or  less 
than  the  amount  to  be  paid  in  by  the  member  ?  Generally  it  will  be 
very  much  more.  Take,  again,  for  illustration,  those  members  who 
became  such  at  an  early  age,  and  who  hold  certificates  for  $5,000, 
and  the  most  that  any  one  of  them  can  ever  bo  assessed  for  any  one 
year  is  $36,  while  the  first  maturing  coupon  will  earn  during  that 
same  year  the  sum  of  $100;  for  the  amount  of  each  coupon  attached 
to  his  or  her  certificate  of  membership  is  just  $1,000,  and  the  first 
maturing  coupon  is  payable  in  10  years.  Hence,  if  the  member  die 
at  almost  any  time  after  the  last  half  of  the  first  year,  and  before 
the  first  coupon  becomes  due,  his  beneficiary  will  be  entitled  to  re- 
ceive more  than  he  or  she  has  paid  into  the  endowment  fund, — much 
more,  indeed,  than  the  amount  of  the  money  which  he  or  she  has 
paid  into  such  fund,  with  interest,  and  much  more  even  than  all  that 
he  or  she  has  paid  to  the  association  for  all  purposes,  with  interest. 
If  the  member  dies  at  any  time  after  the  first  coupon  has  become 
due,  substantially  the  same  result  will  follow.  If,  for  instance,  the 
member  dies  at  the  end  of  45  years,  and  if  the  value  of  the  maturing 
coupon  is  to  be  estimated  from  the  date  of  issue  to  the  date  of  death, 
and  this  is  the  agreement,  then  the  beneficiary  should  received  forty- 
five  fiftieths  of  the  amount  of  the  coupon,  or  $900;  while  the  mem- 
ber could  not  possibly  have  paid  into  the  beneficiary  or  endowment 
fund  more  than  $860  since  the  last  payment  of  a  coupon,  and  at 
that  time  he  or  she  bad  drawn  out  of  such  fund  at  least  $3,200 
more  than  he  or  she  had  paid  in,  if,  indeed,  he  or  she  was  able  to 
draw  out  of  such  fund  all  that  he  or  she  was  entitled  to  draw.  Un- 
der such  circumstances,  can  it  be  supposed  that  the  member  has  re- 
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ceived  anything  as  a  loan  or  otherwise  on  the  maturing  coupon? 
And  as  loans  are  made,  if  ever  made,  upon  the  security  of  the  matur- 
ing coupon,  it  would  seldom,  if  ever,  happen  that  a  deceased  mem- 
ber would  have  received,  at  the  date  of  his  or  her  death,  all  that  such 
maturing  coupon  had  earned  up  to  that  time;  and  hence,  practically, 
in  every  case  of  the  death  of  a  member,  the  beneficiary  would  be  en- 
titled to  receive  something,  and  in  almost  every  instance  to  receive 
much  more  than  had  been  paid  in  by  or  for  the  member  over  and 
above  the  amount  that  had  been  received  by  him  or  her.  But,  even 
if  the  value  of  such  coupon  should  be  calculated  from  the  date  of  the 
payment  of  the  last  coupon,  then  what  we  have  already  said  in  con- 
nection with  the  death  of  the  member  during  the  maturing  of  the 
first  coupon  will  apply. 

What  we  have  said  with  respect  to  the  youngest  members  entering- 
the  association,  and  to  the  $5,000  certificates,  will  apply  with  about 
the  same  force  to  all  the  other  members,  and  to  both  classes  of  cer- 
tificates. Persons  from  60  to  55  years  of  age  becoming  members  of 
the  association  are  assessed,  at  each  assessment,  $5.60,  and  one  of 
their  coupons  becomes  due  every  four  years,  and  the  last  one  becomes 
due  at  the  end  of  twenty  years.  Now,  a  member  may  die  at  any 
time ;  and  if  he  or  she  dies,  his  or  her  beneficiary  would,  in  almost 
every  instance,  receive  a  larger  amount  of  money  than  the  member 
had  paid  into  the  association  over  and  above  what  he  had  received, 
and  in  many  instances  a  very  much  greater  amount;  and  this  amount 
so  received  by  the  beneficiary  would  go,  like  all  benefits  paid  in  cases 
of  insurance,  to  the  beneficiary  as  his  absolute  property,  and  would 
not  belong  to  the  estate  of  the  deceased  member,  nor  be  any  part  of 
the  assets  thereof,  nor  could  his  or  her  executor  or  administrator  con- 
trol it,  or  use  it  for  any  purpose  whatever.  If  this  is  not  insurance, 
what  is  it  ?  The  counsel  for  the  association  claims  that  the  association 
is  a  mere  "loaner  of  money."  But  where  will  it  get  the  money  to 
loan  ?  It  agrees  to  pay  out  to  its  members  and  their  beneficiaries  very 
much  more  than  it  can  possibly  receive.  For  instance,  it  assesses  its 
members  who  enter  the  association  while  they  are  less  than  25  years 
of  age  not  to  exceed  $36  a  year  each,  while  it  agrees  to  pay  them  at 
the  rate  of  $100  a  year  each.  It  assesses  its  members  who  enter  the 
association  at  the  most  advanced  age  at  which  the  association  will 
receive  members  not  to  exceed  $134.40  a  year  each,  and  agrees  to 
pay  them  at  the  rate  of  $250  a  year  each.  And  the  first  coupons  of 
this  last-mentioned  class  of  members  become  due  and  are  payable  in 
four  years  after  such  members  join  the  association.  Now,  can  such  an 
association  have  money  to  loan  at  any  time  after  its  coupons  begin 
to  fall  due  ?  And  when  any  large  number  of  its  coupons  have  fallen 
due,  must  it  not  forever  afterwards  be  hopelessly  insolvent  ?  Of  course, 
the  association  might  do  a  thriving  business  for  four  or  five  years, 
and  until  the  time  when  its  coupons  begin  to  become  due,  and  per- 
haps it  hopes  that  from  and  after  that  time,  and  just  before  any  pay- 
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ments  or  loans  are  made  on  sach  of  the  coupons  as  are  dae,  or  will 
soon  become  due,  there  will  be  such  a  vast  number  of  forfeitures  or 
lapses  of  memberships,  and  such  a  vast  number  of  accessions  of  new 
members,  that  the  association  will  be  saved  from  the  utter  insolvency 
that  would  otherwise  necessarily  follow.  But  this  hope  of  the  asso- 
ciation would  probably  prove  illusory.  Forfeitures  and  lapses  are 
within  the  control  of  the  members  themselves;  and  so  long  as  it  is 
profitable  for  the  members  to  remain  in  the  association  there  will  be 
but  few  forfeitures  or  lapses.  It  is  not  at  all  probable  that  members 
will  retire  from  the  association  only  at  a  time  when  it  is  profitable  to 
the  association  for  them  to  retire.  They  will  probably  retire  from 
the  association,  if  they  retire  at  all,  only  at  times  when  they  have 
just  received  the  full  payment  of.  their  matured  coupons,  or  loans  to 
the  full  amount  which  their  maturing  coupons  have  earned,  and  at 
times  when  they  have  nothing  to  lose  by  retiring  from  the  association, 
but  probably  much  to  gain.  Besides,  no  society  should  be  founded 
upon  the  theory  or  hope  of  forfeitures  and  lapses.  No  society  should 
be  founded  upon  the  theory  that  those  who  have  long  been  members, 
and  have  paid  large  sums  of  money  into  the  society,  shall  then  be 
crowded  out  and  deprived  of  all  the  benefits  for  which  they  have  paid 
their  money,  and  new  members  taken  in  to  supply  their  places,  and 
possibly  to  undergo  the  same  process  of  payments,  forfeitures,  lapses, 
and  losses  of  benefits.  We  think  it  is  clear  that  the  money  paid  on 
the  coupons,  either  to  the  members  themselves  while  living,  and  after 
the  coupons  have  become  due,  or  to  their  beneficiaries  after  their 
death,  and  on  maturing  croupous,  cannot  be  called  loans.  Such  pay- 
ments are  merely  the  payments  of  money  in  satisfaction  of  liabilities. 
Also  the  following  language  from  the  charter  and  the  laws  of  the 
association  tends  to  show  that  the  association  is  an  insurance  com- 
pany, and  does  a  life  insurance  business,  to- wit : 

"CHARTER. 

"The  objects  of  the  association  are  (1)  to  guard  its  members,  to  a  great  ex- 
tent, against  the  ills  of  pecuniary  want  during  life,  and  especially  during  the 
period  of  infirm  old  age,  and  at  their  death  to  make  provision  for  tlieir  fami- 
lies and  friends,  which  latter  is  supposed  to  be  the  only  physical  anxiety  of 
dying  man." 

**Qeneral  Laws,    Articled, 


"Ca 


*  Section  1.  Any  applicant  who  shall  make  any  false  statement,  conceal  or 
evade  any  fact,  in  regard  to  their  personal  history  or  present  condition  of 
health,  shall  forfeit  all  benefits  they  may  appear  to  have  gained  by  becoming 
a  member  of  this  association. 

"Sec.  2.  Each  applicant  for  membership  must  sign  the  application  fur- 
nished by  the  association,  state  age  and  residence,  and  answer  truthfully  the 
questions  propounded  by  the  association  in  his  or  her  application  in  regard 
to  health  and  habits ;  and  any  false  statement  in  regard  to  age,  habits,  or  char- 
acter, or  any  evasion  or  deception  wliatever,  will  debar  such  applicant  from 
any  of  the  privileges  or  benefits  of  this  association. 

''Sec.  8.  AH  applicants  must  be  persons  of  sound  health,  good  moral  chai^ 
acter,  sober,  and  competent  to  gain  a  livelihood." 
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We  suppose  that  the  contracts  to  pay  benefits  to  the  beneficiaries 
of  deceased  members  are  unquestionably  insurance ;  but  are  not  the 
contracts  to  pay  endowments  to  living  members  also  insurance  ?  The 
amount  agreed  to  be  paid  to  living  members  is  much  more  than  they 
have  paid  into  the  association,  including  interest,  and  must  come, 
partly  at  least,  if  it  ever  comes,  from  assessments  paid  by  other 
members  whose  memberships  have  been  forfeited  and  have  lapsed; 
and  this  amount  agreed  to  be  paid  to  living  members  is  in  such  a 
condition  that  it  could  not  be  sold  or  seized  in  execution  or  attached 
or  garnished  while  it  is  maturing,  nor  at  any  time  before  it  has  be- 
come absolutely  due;  and  if  the  member  should  die  at  any  time 
while  it  is  maturing,  nothing  would  go  to  his  or  her  executor  or  ad- 
ministrator, or  become  a  part  of  the  assets  of  his  or  her  estate. 
Said  chapter  131,  §  9,  recognizes  such  endowments  as  insurance. 
So,  also,  do  the  decisions  of  courts  and  the  elementary  authorities 
on  insurance.  In  the  case  of  Brlggs  v.  McCullough,  36  Cal.  542, 
550,  551,  the  following  language  is  used: 

"The  terra  'life  insurance*  is  not  alone  applicable  to  an  insurance  for  the 
full  term  of  one's  life.  On  the  contrary,  it  may  be  for  a  term  of  yeara,  or  un- 
til the  assured  shall  arrive  at  a  certain  age.  It  is  simply  an  undertaking  on 
the  part  of  the  insurer  that  either  at  the  death  of  tiie  assured,  whenever  that 
event  may  occur,  or  on  his  death,  if  it  sliall  happen  within  a  specified  term, 
or  before  attaining  a  certain  age,  as  the  case  may  be,  there  shalJ  be  paid  a 
stipulated  sum.  In  either  form  it  is,  strictly  speaking,  an  insurance  on  the 
life  of  the  party.  *  *  *  Tlie  fact  that  the  company  is  to  pay  the  agreed 
sum  at  the  expiration  of  ten  years,  even  though  McCullough  shall  not  have 
died  in  the  mean  time,  does  not  divest  it  of  its  character  of  life  insurance." 

See,  also.  Carter  v.  John  Hancock  'Mat.  Life  Ins.  Co.,  127  Mass. 
153;  Bliss,  Life  Ins.  §  6;  May,  Ins.  §  344/;. 

We  also  understand  that  contracts  to  pay  endowments  to  the  living 
members  of  an  association,  company,  or  society  are  generally,  at  the 
present  time,  recognized,  by  persons  having  connections  with  life  in- 
surance business,  and  others,  as  insurance  contracts ;  and  if  such  is 
the  case,  it  would  seem  to  follow  that  the  title  to  chapter  131  is  broad 
enough  to  permit  the  legislature  to  insert  in  the  act,  as  they  did,  pro- 
visions relating  to  such  endowment  contracts,  although  under  the  old 
definitions  of  life  insurance  these  endowment  contracts  might  not  be 
considered  as  coming  strictly  within  the  business  of  life  insurance. 
But,  taking  the  clearly-expressed  intention  of  the  legislature  as  found 
in  the  act  itself,  the  decisions  of  the  courts  relating  to  endowment  in- 
surance, the  opinions  of  authors  on  life  insurance,  and  the  prevailing 
opinion  of  people  connected  with  life  insurance,  and  of  people  in  gen- 
eral, we  think  the  contracts  in  the  present  case,  to  pay  certain  sums 
of  money  as  endowments  to  living  members,  are  insurance,  as  well 
as  the  contracts  to  pay  certain  other  sums  of  money  as  benefits  to 
the  beneficiaries  of  deceased  member^.  And,  this  being  our  opinion, 
we  think  that  chapter  131  is  not  unconstitutional  or  void,  so  far  as  it 


Digitized  by 


Google 


Kan.]  ENDOWMENT  &   BENEVOLENT   ASS'n  V.  STATE.  879 

]ias  application  to  this  case,  for  the  reason  that  its  title  is  too  narrow, 
limited,  or  circumscribed. 

But  it  is  claimed,  however,  that  the  act  is  unconstitutional  for  other 
reasons  than  that  the  title  to  the  act  is  not  broad  enough  to  include 
contracts  for  the  payment  of  endowments.  It  is  claimed,  for  in- 
stance, that  the  act  is  unconstitutional  and  void,  so  far  as  it  applies 
to  the  defendant,  for  the  reason  that  it  changes  or  abrogates  some  of 
the  provisions  of  its  charter.  Now,  such  legislation  is  permissible  in 
this  state  under  our  constitution.  The  defendant,  in  the  present  case, 
was  organized  as  a  corporation  on  January  7, 1886,  under  the  general 
incorporation  laws  of  the  state  of  Kansas;  and  chapter  131,  which 
took  efifect  March  14,  1885,  is  also  a  general  law,  and  the  legislature 
clearly  has  the  right  by  general  law  to  change,  alter,  or  repeal  any 
portion  of  the  General  Laws  of  Kansas,  whether  they  relate  to  cor» 
porations  or  not.  Section  1,  art.  12,  of  the  constitution  of  Kansas 
provides  as  follows:  "Section  1.  The  legislature  shall  pass  no  spe- 
cial act  couferring  corporate  powers.  Corporations  may  be  created 
under  genera]  laws ;  but  all  such  laws  may  be  amended  or  repealed." 
And,  under  these  provisions  of  the  constitution,  the  legislature  un- 
doubtedly has  the  right  to  do  all  that  it  has  done  in  the  present  case. 
Greenwood  v.  Freight  Co.,  105  U-  S.  13,  and  cases  there  cited. 

It  is  further  contended  that  the  act  is  unconstitutional  for  still  other 
reasons;  but  we  do  not  think  that  any  of  such  contentions  can  be 
maintained.  State  v.  National  Ass'n  of  Farmers'  dt  Mechanics'  Aid 
Ass'n,  34  Kan. ;  S.  C.  9  Pac.  Rep.*956. 

The  judgment  of  the  court  below  will  be  affirmed. 

Johnston,  J.,  concurring. 

Horton,  C.  J.  I  confess  I  cannot  understand  the  workings  of  the 
Endowment  &  Benevolent  Association,  if  it  is  only  a  "loaner  of 
money,"  and  intends  to  be  fair  and  honest  in  all  of  its  representa- 
tions and  dealings.  Why  there  should  be  so  many  lapses  or  forfeit- 
ures in  the  business  of  merely  loaning  money  in  a  sound  and  solvent 
corporation,  as  is  estimated  by  its  officers,  is  difficult  to  conceive. 
If  the  theory  of  its  counsel  is  correct,  the  association  lives  upon 
the  misfortunes  of  its  members,  rather  than  upon  the  safe  and  suc- 
cessful investment  of  its  funds.  If  the  purpose  of  the  company  be 
interpreted  by  its  charter  and  by-laws,  it  is  nearer  an  insurance 
company  than  a  loan  company.  A  person,  to  become  a  member, 
must  be  of  sound  health,  good  moral  character,  temperate  habits,  and 
competent  to  gain  a  livelihood.  Every  applicant  for  membership, 
must  answer  truthfully  all  questions  propounded  by  the  association 
in  his  or  her  application  in  regard  to  health  and  habits,  age  and 
character;  and  any  member  forfeits  all  benefits  in  the  association  if 
he  or  she  makes  any  false  statement,  conceals  or  evades  any  fact  in 
regard  to'his  or  her  personal  history  or  condition  of  health.     If  an 
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early  death  is  no  more  disastrous  to  the  corporation  than  one  more 
remote,  why  must  an  applicant,  to  become  a  member,  be  of  sound 
health,  and  endowed  with  all  the  qualities  for  a  long  life  ? 

I  concur  in  the  judgment  rendered,  with  some  doubts,  however, 
whether  the  business  of  the  association  comes  strictly  within  the  pro- 
visions of  chapter  131,  Sess.  Laws  1885. 
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SUPREME  COURT  OF  KANSAS. 

Westbrook  v.  Mizb. 
Filed  May  7,  1886. 

1.  Estoppel— JuDOMENT— Joint  Defendants. 

Where  several  persons  jointly  commit  an  injury,  the  liability  is  Joint  and 
several,  and  the  party  injured  may  sue  all  of  them  in  a  single  action,  or  he 
may  sue  them  separately  at  the  same  time;  but,  although  several  judgments 
may  thus  be  obtained,  tnere  can  be  but  one  satisfaction,  and  the  acceptance 
of  payment  in  full  upon  the  judgment  obtained  against  one  of  such  persons 
will  operate  as  a  bar  to  the  further  prosecution  of  actions  for  the  same  injury 
against  any  of  the  others.^ 

2.  Same— Damages. 

Although  several  separate  suits  may  be  brought  for  a  joint  liability,  yet, 
where  the  injury  is  an  entirety,  the  damages  resulting  therefrom  cannot  be 
apportioned  among  the  wrong-doers,  nor  divided  into  separate  demands;  and 
where  the  injured  partv  sues  one  of  the  wrong-doers,  and  demands  only  a  part 
of  the  damages  which  he  suffered  by  the  injury,  a  recovery  and  satisfaction 
therein  will  operate  as  a  bar  to  any  further  claim  of  damages  against  the 
others. 
8.  Same— Separate  Suits— Costs. 

In  such  a  case,  where  separate  suits  are  instituted  against  the  wrong-doers, 
the  plaintiff  is  entitled  to  the  costs  which  had  accrued  m  all  of  the  cases  up  .to 
the  time  when  satisfaction  is  made  in  any  one  of  them,  but  the  defendants  are 
entitled  to  recover  the  costs  that  may  subsequently  accrue  in  the  other  cases. 

Error  from  Marion  county. 

Doster  d  Bogle,  for  plaintiff  in  error. 

Scott  A  Lynn  and  J.  Ware  Butterfield,  for  defendant  in  error. 

Johnston,  J.  This  is  an  action  for  the  conversion  of  a  quantity  of 
hay  belonging  to  the  plaintiff.  After  the  plaintiff's  reply  had  been 
filed,  the  court,  upon  motion  of  the  defendant,  rendered  judgment 
against  the  plaintiff  upon  the  pleadings  in  the  cause,  and  this  is  the 
ruling  complained  of  here.  The  only  question  for  our  decision,  then, 
arises  upon  the  interpretation  and  effect  of  the  pleadings.  It  was 
alleged  in  the  petition  that  on  November  14, 1882,  the  defendant,  J. 
S.  Mize,  wrongfully  carried  away  and  converted  to  his  own  use  60 
tons  of  hay  belonging  to  the  plaintiff,  which  was  of  the  value  of  three 
dollars  per  ton.  The  defendant  answered  that  the  hay  was  seized  as 
the  property  of  one  Henry  J.  Tucker,  under  an  attachment  issued  in 
an  action  brought  by  C.  P.  Brandner  against  the  said  Tucker,  in 
which  action  a  judgment  was  rendered  in  favor  of  Brandner,  and  the 
attached  hay  was  ordered  to  be  sold  as  the  property  of  Tucker  to 
satisfy  the  judgment.  In  pursuance  of  that  order,  and  the  direc- 
tion of  Brandner,  the  defendant  advertised  for  sale  the  60  tons  of 
hay  of  which  he  had  possession,  and  on  November  14, 1882,  sold  the 
same  to  Brandner;  but  when  the  hay  came  to  be  delivered  to  the 
purchaser  on  November  14,  1882,  there  remained  but  about  IB  tons 

'  See  note  at  end  of  case. 
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thereof.  The  balance  of  it,  as  was  alleged,  had  been  hauled  away 
and  used  by  Westbrook,  the  plaintiff  Id  this  action.  As  a  further 
defense  the  defendant  alleged  that  on  November  14,  1882,  C.  E. 
Westbrook  began  an  action  against  Brandner  to  recover  for  30  tons 
of  hay  of  the  alleged  value  of  three  dollars  per  ton,  claimed  by  West- 
brook to  have  been  wrongfully  carried  away  by  Brandner,  and  which 
was  the  same  hay  in  controversy  in  this  action.  That  cause  was 
tried  on  March  7, 1883,  and  resulted  in  a  judgment  in  favor  of  West- 
brook, and  against  Brandner,  for  the  sum  of  $81  damages,  with  in- 
terest from  the  fourteenth  day  of  November,  1882,  and  the  costs  of 
suit.  That  on  April  14,  1883,  Brandner  paid  that  judgment  in  full, 
and  on  April  17,  1883,  the  amount  thereof  was  accepted  and  re- 
ceipted for  by  the  plaintiff,  Westbrook.  The  plaintiff  replied  that 
the  hay  mentioned  in  defendant's  answer  was,  at  the  time  ef  the  pre- 
tended levy  and  sale  thereof  by  the  defendant,  in  his  capacity  as 
constable,  the  property  of  the  plaintiff,  of  which  fact  he  had  full  knowl- 
edge when  the  levy  and  sale  was  made ;  and  he  averred  that  the  de- 
fendant and  C.  F.  Brandner,  who  also  knew  that  the  hay  was  the 
property  of  the  plaintiff,  colluded  together  for  the  purpose  of  injuring 
the  plaintiff,  and  depriving  him  of  his  property,  and,  so  colluding 
together,  caused  the  levy  and  sale  of  the  hay  as  the  property  of 
Henry  J.  Tucker.  In  further  reply  to  the  answer  of  the  defendant 
the  plaintiff  alleged  that  the  judgment  mentioned  in  his  answer 
against  said  C.  F.  Brandner  was  rendered,  "under  chapter  113  of  the 
Compiled  Laws  of  1879,  for  treble  the  actual  damages  sustained  by 
said  plaintiff  on  account  of  the  wrongful  act  of  said  Brandner  in  car- 
rying away  from  section  one,  town  twenty-two,  range  four,  in  Marion 
county,  Kansas,  nine  tons  of  hay  in  controversy  in  this  suit,  and  no 
more;  the  same  being  only  a  portion  of  the  hay  which  said  Brand- 
ner and  said  defendant  had,  as  hereinbefore  alleged,  wrongfully 
levied  upon  and  sold  and  converted  to  their  own  use,  and  by  reason 
of  said  fact  was  not  a  payment  for  the  full  amount  of  damages  which 
the  said  plaintiff  sustained  by  the  wrongful  and  tortious  act  of  the 
said  Brandner  and  said  defendant." 

We  are  o(  opinion  that  the  acts  of  the  plaintiff,  as  stated  and  ad- 
mitted in  the  foregoing  pleadings,  barred  the  further  prosecution  of 
his  suit.  By  his  reply  it  appears  that  the  defendant  and  C.  F. 
Brandner  conspired  together  to  wrongfully  deprive  the  plaintiff  of 
his  property.  The  tortious  taking  of  the  60  tons  of  hay  was  the 
joint  action  of  both  Brandner  and  the  defendant.  It  being  a  joint 
wrong,  either  or  both  of  the  parties  were  liable  to  the  full  extent  of 
the  injury,  as  the  law  holds  anyone  of  such  joint  trespassers  respon- 
sible for  the  misconduct  of  all.  The  plaintiff  was  therefore  at  liberty 
to  sue  them  jointly,  or  to  bring  separate  actions  against  each,  but 
he  can  only  have  one  satisfaction  for  such  injury.  The  bringing  of 
a  suit  against  Brandner  would  not  bar  the  institution  of  a  separate 
suit  against  the  constable;  but  if  a  recovery  was  had  in  the  case 
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against  Brandner  for  the  joint  liability,  the  satisfaction  of  that  judg- 
ment would  preclude  the  further  prosecution  of  the  action  against 
the  constable.  That  is  the  case  made  by  the  pleadings.  The  pres- 
ent action  was  brought  on  the  twelfth  day  of  March,  1884,  and  in  the 
reply  filed  by  the  plaintiff  he  admits  that  on  November  19,  1883,  he 
sued  Brandner  for  taking  and  carrying  away  a  portion  of  the  hay  in 
controversy  in  this  action,  and  obtained  a  judgment  therein,  which 
has  been  fully  satisfied.  That  the  hay  involved  in  that  suit  is  the 
same  for  which  a  recovery  is  sought  in  this  action  is  quite  clearly 
stated.  He  first  charges  that  the  defendant  and  Brandner  wrong- 
fully converted  60  tons  of  hay  by  the  unlawful  levy  and  sale  thereof 
as  the  property  of  Tucker,  and  then  states  that  the  judgment  which  he 
recovered  against  Brandner  in  the  former  action  was  for  "nine  tons 
of  hay  in  controversy  in  this  suit," — "the  same  being  only  a  portion 
of  the  hay  which  said  Brandner  and  said  defendant  had,  as  herein- 
before alleged,  wrongfully  levied  upon  and  sold  and  converted  to 
their  own  use;"  and  then  he  follows  with  the  statement  that  the 
amount  of  recovery  in  that  action  "was  not  a  payment  for  the  full 
amount  of  damages  the  said  plaintiiS  sustained  by  the  wrongful  and 
tortious  act  of  said  Brandner  and  said  defendant."  It  is  thus  seen 
that  the  wrongful  taking  charged  against  Brandner,  for  which  a  re- 
covery and  satisfaction  has  been  had,  is  embraced  in  the  joint  injury 
committed  by  the  defendant  and  Brandner. 

It  is  now  claimed  by  the  plaintiff  that,  as  the  recovery  against 
Brandner  was  for  but  nine  tons  of  the  hay,  a  separate  action  can  be 
maintained  against  him  for  the  injury  done  by  his  co- trespasser,  pro- 
viding the  damage  done  by  one  can  be  ascertained  and  separated  from 
that  committed  by  the  other.  The  responsibility  cannot  thus  be  appor- 
tioned. The  entire  quantity  of  the  hay  was  levied  upon  under  a 
single  attachment,  and  sold  at  a  single  sale,  in  pursuance  of  the  al- 
leged conspiracy  between  Brandner  and  the  defendant.  The  levy 
and  sale,  under  the  circumstances  alleged,  constituted  a  single  tor- 
tious act,  and  the  injury  thus  jointly  committed  is  an  entirety.  It  is 
immaterial  who  removed  and  used  the  hay,  or  whether  nine  tons 
were  actually  used  by  Brandner,  and  the  other  fifty-one  by  Mize,  be- 
cause, being  a  joint  trespass,  each  is  responsible  for  the  whole,  and 
a  release  of  one  is  a  release  of  all.  From  the  pleadings  it  appears 
that  the  injury  indicted,  and  the  claim  of  damages  therefor,  consti- 
tuted a  single  and  entire  demand,  which  the  law  does  not  permit  to 
be  severed  or  divided  up  into  several  causes  of  action.  If,  in  the 
former  action,  the  plaintiff  demanded  less  than  he  was  entitled  to, 
or  if  he  sued  for  all  and  recovered  less,  he  will  not  be  permitted,  after 
the  payment  and  acceptance  of  the  amount  recovered,  to  maintain 
an  action  against  the  other  trespasser  for  the  balance  to  which  he 
was  entitled,  or  which  he  might  have  demanded  in  the  first  instance. 
Turner  v.  Hitchcock,  20  Iowa,  310;  Cooley,  Torts,  133  et  acq.,  and 
eases  cited. 
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Nor  will  it  avail  the  defendant  that  the  former  action  was  brought 
under  chapter  113  of  the  General  Statutes.  Under  the  averments 
of  the  plaintiff  in  the  present  action,  both  Brandner  and  the  defend- 
ant might  have  been  proceeded  against  in  the  action  brought  under 
that  statute.  In  that  action  the  plaintiff  could  have  recovered  treble 
the  value  of  the  hay  taken  and  carried  away,  which  is  all,  and  more 
than  all,  sought  to  be  recovered  in  this  action.  It  is  immaterial  which 
remedy  he  pursues;  he  had  but  a  single  demand,  and  can  only  have 
a  single  satisfaction.  Either  remedy  was  open  to  him,  and,  having 
elected  to  pursue  the  special  statutory  remedy,  the  other  is  not  now 
available. 

The  assessment  of  all  the  costs  against  the  plaintiff  was,  however, 
erroneous.  The  judgment  in  the  first  action  was  not  paid  until 
April  14,  18S3,  and  the  present  suit  was  begun  on  March  12,  1883, 
and  the  answer  therein  was  filed  on  April  6, 1883.  The  plaintiff,  as 
we  have  seen,  bad  a  right  to  bring  and  maintain  separate  suits  against 
each  of  the  wrong-doers  at  the  same  time,  and  therefore  had  a  right 
to  recover  all  costs  in  both  suits  up  to  the  time  when  satisfaction  was 
made  in  either  one!  The  plaintiff  was  therefore  entitled  to  recover 
the  costs  which  had  accrued  in  this  action  until  the  judgment  in  the 
first  action  was  fully  satisfied,  while  all  costs  which  subsequently  ac- 
crued should  be  assessed  against  the  plaintiff. 

The  judgment  will  be  so  modified,  and  the  costs  in  this  court  will 
be  divided, 

(All  the  justices  concurring.) 

NOTE. 

When  separate  aotiona  are  brought  for  a  joint  trespass,  the  plaintiif  can  recover  against 
one  or  aU,  and  if  separate  judgments  are  obtained,  he  may  make  his  election.  Power 
v.  Baker,  27  Fed.  Rep.  396. 

An  injured  party  may  sue  several  joint  trespassers  separately,  and  prosecute  each  suit 
to  final  judj^ment.  He  cannot,  however,  have  separate  executions,  but  must  elect,  and 
the  isHue  of  an  execution  against  one  discharges  tne  others.  Fleming  v.  McDonald,  50 
Ind.  278. 

In  United  Society  of  Shakers  v.  Underwood,  11  Bush,  265,  the  plaintiff  recovered 
judgment  in  an  action  of  tort  against  one  who  w&s  jointJy  liable  with  defendant,  which 
judgment  was  satisfied  in  part,  and  afterwards  brought  this  action  for  the  same  cause. 
It  was  held  that  the  first  judgment,  not  having  been  paid  in  full,  was  no  bar  to  the 
suit. 

In  Giintlier  v.  Lee,  45  Md.  60,  the  plaintiff,  in  an  action  against  several  tort-feasors,  exe- 
cuted to  one  of  them  a  release  under  sea),  acknowledging  full  satisfaction  for  the  tort, 
but  re>4crving  his  claim  against  the  others,  and  it  was  held  that  the  release  inured  to  the 
benefit  of  all  the  defendants,  and  that  the  reservation  was  inoperative. 

Where  several  have  jointly  trespassed  on  real  estate,  the  receipt  of  money  from  one 
of  them  will  not  bar  an  action  against  the  others,  the  amount  received  being  less  than 
the  damage,  and  it  not  being  understood  to  be  in  full  satisfaction.  Ellis  v.  Essau, 
(Wis.)  6  N.  W.  Rep.  518. 


Digitized  by 


Google 


i 


Or.]  STATE  V.  WARE.  885 


SUPREME  COURT  OF  OREGON. 
(18  Or.  380)  

Statb  ex  rel.  Shaw  v.  Warb,  County  Clerk,  eto. 
Filed  April  26,  1886. 

1.  Klections— Notice  of  Vacancies— Mandamus  — Citizen's  Right  to  Rem- 

edy. 

That  tlie  defendant  should  discharge  correctly  the  duties  of  his  office,  in 
respect  to  naming  the  office  of  circuit  Judge  in  his  notices  of  election  for 
a  general  election,  is  a  subject-matter  in  which  the  relator,  as  a  citizeh  and 
voter  of  the  county,  has  a  general  interest,  and,  in  the  absence  of  any  other 
vital  objection  affecting  the  remedy,  that  interest  is,  of  itself,  sufficient  to  en- 
able him  to  maintain  mandamus. 

2.  CotTRTs— Circuit  Courts— Election  of  Judges— Unexpired  Term— Con- 

stitutional Law. 

A  judge  of  the  circuit  court,  elected  to  fill  a  vacancy  caused  by  death  or 
resignation,  is,  by  the  terms  of  the  constitution,  (article?,  g§3, 4,  7,)  and  of 
the  statute  of  1878,  elected  only  for  the  remainder  of  his  predecessor's  term 
of  office. 

Waldo,  C.  J'.,  dissenting. 

E.  B.  Watson  and  George  F.  Waahhurn,  for  appellant,  Joel  Ware, 
County  Clerk,  etc. 

W,  R.  Willis  and  0.  F.  Paxton,  for  the  State. 

Lord,  J.  This  is  a  proceeding  for  a  mandamus,  brought  by  the  state 
of  Oregon  upon  the  relation  of  William  S.  Shaw,  who  is  alleged  to  be  a 
citizen  and  voter  of  Lane  county,  Oregon,  to  compel  the  defendant  and 
appellant,  as  clerk  of  Lane  county,  Oregon,  to  correct  his  notices  of 
election  for  the  general  election  to  be  held  in  said  county  on  the 
first  Monday  in  June,  1886,  by  naming  therein  the  office  of  circuit 
judge  of  the  Second  judicial  district  to  be  filled  thereat.  Upon  the 
presentation  of  the  petition,  an  order  was  made  by  the  judge  that  an 
alternative  writ  of  mandamus  issue,  directed  to  the  defendant,  com- 
manding him  to  correct  said  notices  of  election  by  naming  the  office 
of  circuit  judge  to  be  filled  at  said  general  election,  or  show  cause 
why  he  has  not  done  so.  Upon  the  return-day  the  defendant  returned 
said  writ  with  his  answer  annexed  thereto,  in  which  he  denied  all 
the  material  allegations  in  said  petition ;  and,  for  a  further  and  sep- 
arate defense,  in  substance,  alleged  that  at  the  general  election  held 
in  the  Second  judicial  district  of  the  state  on  the  first  Monday  in  June, 
1880,  Hon.  James  F.  Watson  was  duly  elected  judge  of  said  district 
by  the  legal  voters  thereof,  and  thereafter  duly  qualified  as  such  judge, 
and  entered  upon  the  discharge  of  the  duties  of  said  office,  and  con- 
tinued 80  to  act  until  about  the  first  day  of  February,  1882,  when  he 
resigned  said  office;  that  on  or  about  said  last  date  Hon.  John  Bur- 
nett was  duly  appointed  and  commissioned  by  the  governor  of  the 
state  as  judge  of  said  district,  and  continued  so  to  act  by  virtue  of 
the  same  until  the  first  Monday  in  July,  1882;  that  on  the  first  Mon- 
day in  June,  1882,  at  a  general  election  held  in  said  district,  Hon. 
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Egbert  S.  Bean  was  duly  elected  judge  of  said  district  by  the  legal 
voters  thereof,  and  thereafter  duly  qualified  as  judge  of  said  district, 
and  entered  upon  the  discharge  of  the  duties  of  said  office,  and  ever 
since  said  time  has  been  and  now  is  the  duly  elected  and  qualified 
judge  of  said  district :  that  be  has  not  died  or  resigned  said  office, 
but  is  now  discharging  the  duties  thereof,  and  his  six-years  term  of 
said  office  will  not  expire  until  the  first  Monday  in  July,  1888.  The 
defendant  further  alleges  that  his  reasons  for  not  naming  the  office 
of  circuit  judge  for  said  district  in  the  notices  of  election  to  be  held 
in  said  county  on  the  first  Monday  in  June,  1886,  are  that  there  is 
no  circuit  judge  of  said  district  of  the  state  to  be  elected  at  said  elec- 
tion. To  the  separate  answer  of  the  defendant  the  plaintiff  demurred, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
defense  to  said  writ,  or  any  reason  why  a  peremptory  writ  should 
not  issue.  The  court  sustained  the  demurrer,  and,  the  defendant  re- 
fusing further  to  plead  or  answer,  it  was  ordered  that  a  peremptory 
writ  issue,  directed  to  the  defendant,  commanding,  him  to  imme- 
diately correct  said  notices  of  election  by  naming  therein  the  office 
of  circuit  judge  of  said  district,  to  be  filled  at  the  general  election  in 
June,  1886,  etc.  From  this  order  and  judgment  the  defendant  ap- 
peals to  this  court. 

Our  statute  provides  that  the  county  clerk  shall,  at  least  40  days 
before  any  general  election,  make  out  and  deliver  to  the  sheriff  of  his 
county  notices  of  election,  naming  the  offices  to  be  tilled,  etc.  Code, 
§  4.  p.  566.  No  objection  is  raised  but  what  the  duty  which  this 
section  of  the  statute  imposes  is  ministerial  and  imperative,  and  may 
be  enforced  by  mamhimus;  but  it  was  questioned  at  the  argument 
whether  the  relator  had  such  an  interest  in  the  matter  as  would  sus- 
tain the  proceeding.  The  case  presented  is  for  the  enforcement,  not 
of  a  private,  but  of  a  public,  right.  The  relator  has  no  special  inter- 
est as  distinct  from  the  public  to  require  the  performance  of  this 
duty,  but  he  has  an  interest  in  having  the  duty  performed  in  com- 
mon with  other  members  of  the  community.  Is  this  sufficient? 
Upon  reason  and  authority  we  think  it  is.     Mr.  High  says : 

"As  regards  the  degree  of  interest  upon  the  part  of  the  relator  requisite  to 
make  him  a  proper  party  on  whose  information  the  proceeding  may  be  insti- 
tuted, a  distinction  is  taken  between  cases  where  the  extraordinary  aid  of 
mandamus  is  invoked  merely  for  the  purpose  of  enforcing  or  protecting  a  pri- 
vate right,  unconnected  with  the  public  interest,  and  those  cases  where  the 
purpose  of  the  application  is  the  enforcement  of  a  purely  public  right,  where 
the  people  at  large  are  the  real  party  in  interest;  and  while  the  authorities 
are  conflicting,  yet  the  decided  weight  of  authority  supports  the  proposition 
that,  wliere  the  relief  is  merely  for  the  protection  of  private  rights,  the  re- 
lator must  show  some  personal  or  special  interest  in  the  subject-matter,  since 
he  is  regarded  as  the  real  party  in  interest,  and  his  right  must  clearly  ap- 
pear. On  the  other  hand,  where  the  question  is  one  of  public  right,  and  the 
object  of  the  mandamtis  is  to  procure  the  enforcement  of  a  public  duty,  the 
people  are  regarded  as  the  real  paity;  and  the  relator,  at  whose  instigation 
the  proceedings  are  instituted,  need  not  show  that  he  has  any  legal  or  special 
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interest  in  the  result,  it  being  sufficient  to  show  that  he  is  a  citizen,  and  as 
such  is  interested  in  the  execution  of  the  law."  High,  Leg.  Rem.  §  431; 
People  V.  ffalsey,  53  Barb.  547;  People  v.  Collins^  19  Wend.  56;  County  of 
Pike  V.  People,  11  111.  202\'CUy  of  Ottawa  v.  People,  48  111.  233;  8chool 
Trustees  v.  Ball,  71  111.  559;  State  v.  County  Judge,  7  Iowa,  186;  Hamilton 
V.  State,  3  Ind.  452;  State  v.  Oracey,  11  Nev.  223;  State  v.  Eherhardty  14 
Xeb.  201;  S.  C.  15  N.  W.  Rep.  320. 

That  the  defendant  should  discharge  correctly  the  duties  of  his  of- 
fice in  respect  to  the  particular  matter  here  sought  to  be  enforced,  is  a 
sabject-matter  in  which  the  relator  as  a  citizen  and  voter  of  the  county 
has  a  general  interest,  and,  in  the  absence  of  any  other  vital  objec- 
tion affecting  the  remedy  by  mandamus,  that  interest  is,  of  itself,  suf- 
ficient to  enable  him  to  maintain  this  proceeding.  Notice  to  the  elect- 
ors lies  at  the  foundation  of  any  popular  system  of  government.  Our 
laws  in  respect  to  elections  are  framed  upon  this  system,  and  the  duty 
enjoined  upon  the  clerk  by  our  statute  in  "naming  the  offices  to  be 
filled"  in  the  election  notices  recognizes  the  importance  of  such  a 
requirement;  nor  have  we  been  referred  to  any  cases  wherein  the 
courts  have  refused  to  sustain  a  proceeding  in  mandamus  upon  the 
relation  of  an  elector,  where  the  law  devolved  the  duty  upon  the  of- 
ficer to  give  such  notice.  In  State  v.  Brown,  38  Ohio  St.  345,  the 
court  held  that  a  proceeding  in  mandamus,  to  compel  the  sheriff  to 
giW  notice  and  make  proclamation  to  the  qualified  voters  of  the 
county  to  elect  a  judge  of  the  court  of  common  pleas  therein,  was 
properly  instituted  upon  the  relation  of  an  elector  of  such  county. 
The  objection  there  was  as  here;  but  to  this  the  court  answered: 
"The  relator,  as  a  citizen  of  Clermont  county,  is  interested  in  having 
the  proper  number  of  courts  and  judges  to  administer  justice  therein. 
As  an  elector  he  would  be  entitled  to  vote  at  the  election,  if  an  elec- 
tion were  proper,  and  would  be  himself  eligible  to  the  office."     In 

Wise  v.  Blager,  79  Va. ,  the  question  to  be  decided  was  as  to  the 

validity  of  an  act  of  the  legislature  apportioning  the  representation 
of  the  state  in  congress.  The  proceeding  was  for  a  mandamus,  insti- 
tuted upon  the  relation  of  Wise  as  a  citizen,  and  the  court  held  that 
when  the  right  sought  to  be  protected  or  enforced  by  mandamus  was 
a  public  rigbt,  it  was  sufficient  that  the  relator  was  a  citizen,  and  as 
such  interested  in  the  execution  of  the  law,  and  that  in  such  a  pro- 
ceeding it  was  the  indisputable  and  clear  function  of  the  court  to  pass 
upon  the  constitutionality  of  legislative  acts.  See  Marbiiry  v.  Madl- 
son,  1  Cranch,  172.  We  must  therefore  pass  this  objection  as  un- 
tenable. 

The  more  important  feature  of  this  case  remains  now  to  be  con- 
sidered. The  object  of  the  proceeding  is  to  determine  whether  that 
portion  of  the  act  of  1878  which  provides  for  the  election  of  circuit 
judges  in  1886  is  constitutional.  This,  in  effect,  is  to  determine 
whether  the  present  incumbent  of  the  office  of  circuit  judge  of  the 
Second  judicial  district,  and  all  others  similarly  situated,  is  filling 
an  unexpired  term,  or  a  term  of  six  years  by  election.     The  question, 
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therefore,  to  be  decided  is  wbether  the  office  of  circuit  judge  becomes 
vacant  on  the  first  Monday  in  July,  1886.  The  proper  determina- 
tion of  this  question  must  necessarily  depend,  in  a  great  measure, 
on  the  construction  to  be  given  to  several  provisions  of  our  constitu- 
tion to  which  we  shall  presently  advert.  But  there  are  some  prelim- 
inary inquiries  necessary  to  be  made  which  will  materially  aid  in  the 
explanation  of  that  construction.  An  "office**  is  defined  to  be  a  right 
to  exercise  a  public  or  private  employment,  and  to  take  the  fees  or 
emoluments  thereunto  belonging.  2  Bl.  Comm.  36.  It  is  said  to  be 
a  public  station  or  employment,  conferred  by  the  appointment  of  gov- 
ernment. U.  S.  V.  Hartwell,  6  Wall.  393;  Abb.  Law  Diet,  tit.  "Of- 
fice." In  theory  of  the  common  law  the  king  was  the  source  of  all 
power,  and  the  disposer  of  offices.  All  public  offices  were  granted 
by  him  on  the  condition  of  good  behavior,  and  no  public  office  could 
be  granted  for  years  or  a  term.  Jac.  Law  Diet.  tit.  "Office."  From 
whatever  cause  a  vacancy  might  occur  in  a  public  office,  the  office 
reverted  to  the  king,  to  be  again  filled,  or  granted  by  him  for  life,  con- 
ditioned on  good  behavior,  or  durante  beneplacito.  As  a  consequence, 
there  could  not  be  a  vacancy  in  the  term  of  a  public  officer.  At  com- 
mon law,  therefore,  vacancy,  exvi  termini,  means  vacancy  in  the  of- 
fice and  not  in  the  term ;  and  this  is  ordinarily  the  meaning  attaqibBd 
to  the  word.  When  a  "vacancy"  is  spoken  of,  we.  mean  that  the  of- 
fice is  empty, — that  it  is  without  an  incumbent  who  has  a  right  to 
exercise  its  functions,  and  take  its  fees  or  emoluments.  In  this  coui^- 
try,  where  written  constitutions  prevail,  the  gifeat  majority  of  public 
offices  are  elective,  having  a  fixed  term,  for  a  prescribed  number  of 
years,  with  varying  provisions  as  to  filling  vacancies.  The  term  of 
an  office  is  said  to  be  a  fixed  period  prescribed  for  holding  the  office, 
{People  V.  Brundage,  78  N.  Y.  407,)  and  is  the  estate  or  interest  which 
the  incumbent  has  in  it.  2  Bl.  Comm.  144.  When  a  vacancy  hap- 
pens by  death,  resignation,  or  removal,  the  term  is  gone,  and  the  of- 
fice reverts,  as  at  common  law,  not  to  the  king,  but  to  the  people,  to 
be  again  filled,  upon  like  conditions,  for  the  full  term  prescribed,  un- 
less by  express  provision  or  manifest  intent  the  constitution  has  lim- 
ited or  restricted  the  term  of  the  new  incumbent.  Whether,  there- 
fore, the  vacancy  is  in  the  office  as  at  common  law,  and  reverts  to  the 
people  to  fill  for  the  full  term  prescribed;  or,  so  to  speak,  the  vacancy 
is  in  the  term,  and  limited  to  filling  for,  the  unexpired  portion  thereof, 
— is  made  to  depend  upon  the  intent  of  the  framers  as  expressed  in 
the  constitution.  But  when  the  constitution  fixes  a  definite  term  of 
office,  as  for  six  years,  without  any  limitation  or  reference  whatever 
to  unexpired  terms,  when  a  vacancy  occurs,  the  common  law  accep- 
tation, meaning  vacancy  in  office,  must  be  received  and  applied  in  the 
construction,  and,  when  filled,  the  incumbent  is  invested  with  a  full 
term  of  six  years. 

A  reference  to  some  of  the  adjudicated  cases  will  illustrate  the  ap- 
plication of  this  principle.     In  Ex  parte  Meredith,  S3  Grat.  120,  the 
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question  to  be  decided  was  whether  Judge  Weedon  was  elected,  and 
is  entitled  to  hold,  for  the  full  constitutional  period  of  six  years,  or 
for  the  remainder  of  Judge  Nicol's  unexpired  term.  The  provision 
of  the  constitution  was  as  follows : 

"County  judges  shall  be  chosen  in  the  same  manner  as  the  judges  of  the 
circuit  court.  They  shall  hold  their  offices  for  a  term  of  six  yearSf  except 
the  first  term  under  this  constitution,  which  shall  be  three  years." 

The  court  say : 

"It  will  be  observed  there  is  no  reference  whatever  to  unexpired  terms  of 
judicial  officers;  *  ♦  *  whenever  elected,  and  for  whatever  purpose  elected, 
the  incumbent  shall  hold  for  six  years.    The  language  is  general  and  positive. " 

And  the  court  held  that  the  judge  who  had  been  elected  to  fill  a 
vacancy  occasioned  by  the  death  of  the  former  judge,  was  elected 
for  a  full  term  of  six  years,. and  not  for  the  unexpired  term  of  the 
former  judge. 

In  Sansbury  v.  Middleton,  14  Md.  313,  the  court  was  required  to 
give  a  construction  to  the  fourteenth  section  of  the  fourth  article  of 
the  constitution,  which  provided  that  "there  shall  be  in  each  county 
a  clerk  of  the  circuit  court,  who  shall  be  elected"  by  the  people,  "and 
shall  hold  his  office  for  the  term  of  six  years  from  the  time  of  his  elec- 
tion, and  until  a  new  election  ih  held;"  and,  "in  case  of  a  vacancy  in 
the  office  of  a  clerk,"  the  judge  of  the  court  shall  "appoint  a  clerk 
until  the  next  general  election  of  delegates  held  next  thereafter,  when 
a  clerk  shall  be  elected  to  fill  such  vacancy."  Bartol,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said : 

"By  the  express  words  of  the  section  the  term  of  office  of  a  clerk  to  be  elected 
by  the  people  is  declared  to  be  for  ♦  six  years  from  the  time  of  his  election^  and 
until  a  new  election  is  held.*  This  applies,  not  merely  to  the  officer  chosen 
at  the  first  election,  but  to  every  one  who  islegally  elected  by  the  people  after- 
wards; and  is  conclusive  of  the  question  before  us,  unless  there  is  something 
found  in  the  same  section,  or  in  some  other  part  of  the  constitution,  which 
limits  the  term  of  such  officer.  *  *  ♦  It  is  true  that  the  word  ♦  vacancy,' 
when  used  in  written  constitutions  with  reference  to  a  public  officer,  some- 
times signifies  an  imexpired  term,  but  this  is  not  necessarily  so.  It  often 
relates  merely  to  the  office,  without  reference  to  the  term,  and  in  this  case 
the  very  words  of  the  section  under  consideration  so  limit  and  define  it.  The 
case  provided  for  is  a  vacancy  in  the  office  of  clerk,  and  the  election  is  to 
fill  such  vacancy.  What  vacancy?  Clearly  in  the  office,  and  not  in  the 
Urm.'' 

And  it  was  held  that  a  clerk  elected  by  the  people  to  fill  a  vacancy 
under  this  clause  of  the  constitution  held  his  office  for  six  years  from 
the  time  of  his  election,  and  not  simply  for  the  unexpired  term  of  his 
predecessor. 

In  Re  Tenure  of  the  Judges,  16  Fla.  841,  in  which  the  supreme 
judges  expressed  to  the  governor  their  construction  of  a  provision  of 
the  constitution  of  that  state  which  provided  "there  shall  be  seven 
circuit  judges  appointed  by  the  governor,  and  confirmed  by  the  sen- 
ate, who  shall  hold  their  office  for  eight  years,"  the  question  to  be 
decided  was  whether  a  judge  of  the  circuit  court,  appointed  by  the 
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governor  and  confirmed  by  the  senate,  holds  his  office  for  eight  years, 
in  a  case  where  there  has  been  a  previous  incumbent  who,  while  ap 
pointed  for  eight  years,  has  filled  the  office  only  a  part  of  the  time. 
Westcott,  answering,  said : 

"There  is  nothing  in  this  provision  which  limits  the  time  of  service  of  one 
appointed  by  reference  to  the  time  served  by  a  previous  one.  *  *  *  Un- 
less there  is  some  other  provision  of  the  constitution  limiting  or  otherwise 
explaining  this  language,  it  must  have  Its  usual  and  ordinary  effect.  There 
is  nothing  here  establishing  a  term  of  oflGice  to  exist  between  fixed  dates  of 
months  or  years;  nor  is  there  anything  having  the  most  remote  reference  to 
an  unexpired  term,  or  to  a  vacancy  in  an  office,  as  distinct  from  the  office  it- 
self. There  is  no  other  provision  of  the  constitution  which  changes  or  af- 
fects this  section.  ** 

And  the  conclusion  reached  was  "that  a  judge  of  the  circuit  court, 
appointed  by  the  governor  and  confirmed  by  the  senate,  holds  his 
office  for  eight  full  years,  and  that  no  part  of  a  previous  eight  years 
during  which  another  has  held  the  office  (but  who  has  vacated  it) 
enters  into  the  computation  of  the  time  for  which  the  second  ap- 
pointee holds."  In  this  state,  where  a  similar  question  was  involved 
upon  a  constitutional  provision  of  like  import,  the  holding  of  the  court 
was  consonant  with  this  principle. 

In  State  v.  Johns,  3  Or,  633,  the  court,  by  Mo  Arthur,  J,,  in  con- 
struing a  section  of  our  constitution  which  provides  for  the  election 
of,  "in  each  county,  for  the  term  of  four  years,  a  county  judge,"  held 
that,  in  the  absence  of  any  "constitutional  or  statutory  prohibition," 
a  county  judge,  whenever  elected,  holds  for  the  full  term  of  four 
years.  See,  also.  People  v.  Welkr,  11  Gal.  77;  Opinion  of  the  Jus^ 
ticea,  61  Me.  603;  People  v.  Green,  2  Wend.  266. 

Section  3  of  article  7  of  the  constitution  of  this  state  provides  that 
'*the  judges  first  chosen  under  this  constitution  shall  allot  among 
themselves  their  terms  of  office,  so  that  the  term  of  one  of  them  shall 
expire  in  two  years,  one  in  four  years,  and  two  in  six  years,  and 
thereafter  one  or  more  shall  be  chosen  every  two  years,  to  serve  for 
the  term  of  six  years."  Section  4  provides  that  "every  vacancy  in  the 
office  of  judge  of  the  supreme  court  shall  be  filled  by  election  for  the 
remainder  of  the  vacant  term,  unless  it  would  expire  at  the  next  elec- 
tion; and  until  so  filled,  or  when  it  would  so  expire,  the  governor 
shall  fill  the  vacancy  by  appointment."  Section  10  provides  that 
**when  the  white  population  of  the  state  shall  amount  to  two  hundred 
thousand  the  legislative  assembly  may  provide  for  the  election  of  su- 
preme and  circuit  judges  in  distinct  classes,  one  of  which  classes 
shall  consist  of  three  justices  of  the  supreme  court,  who  shall  not 
perform  circuit  duty,  and  the  other  class  shall  consist  of  the  neces- 
sary number  of  circuit  judges,  who  shall  hold  full  terms  without 
allotment,  and  who  shall  take  the  same  oath  as  supreme  judges." 

It  will  be  perceived  that  the  term  of  office  prescribed  by  section  8 
is  limited  and  restricted,  in  the  event  of  a  vacancy,  by  section  4,  to 
be  filled  by  election  for  the  remainder  of  the  vacant  term,  unless  it 
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would  expire  at  the  next  election,  etc.  In  1878  the  legislature,  con- 
ceiving that  the  state  contained  the  requisite  population,  passed  an 
act  which  provided  for  the  election  of  supreme  and  circuit  judges  in 
distinct  classes,  for  the  purpose  of  carrying  into  effect  section  10  of 
the  constitution.  Prior  to  the  act  of  1878  the  supreme  judges  did 
appellate  and  circuit  duty  under  the  constitution.  Under  that  sys- 
tern  there  were  two  courts  as  now, — supreme  and  circuit, — but  the 
judges  who  performed  the  duties  of  these  courts  were  styled  in  the 
constitution  "supreme  judges."  There  was  no  such  officer  as  circuit 
judge  eo  nomine.  The  term  of  the  supreme  judges,  who,  in  fact,  per- 
formed the  duties  and  filled  both  offices,  was  for  six  years,  except  that 
the  supreme  judges  first  chosen  under  the  constitution  were  to  allot 
their  terms;  but  thereafter  the  term  was  for  six  years.  But  this 
term  of  the  supreme  judges,  in  case  of  vacancy  by  death,  resignation, 
or  otherwise,  was  to  be  filled  by  election  for  the  remainder  of  the  un- 
expired term.  This  necessarily  affected  both  offices  alike,  notwith- 
standing the  allotment,  when  a  vacancy  occurred,  and  limited  the 
election  of  the  new  incumbent  to  the  residue  of  the  unexpired  term. 
The  latter  part  of  section  10  provides  that  the  circuit  judges  shall 
hold  full  terms  without  allotment,  and  take  the  same  oath  as  the  su- 
preme judges.'  This  language  implies  that  the  term  of  office,  and 
the  oath  to  be  taken,  are  already  provided  for  when  the  legislature 
shall  make  operative  that  section;  and  unless  the  term  and  oath 
mentioned  in  section  10  refer  to  the  term  and  oath  provided  by  sec- 
tions 3  and  21  for  the  supreme  judges. when  the  constitution  was 
adopted,  there  is  no  other  term  or  oath  to  be  found  in  that  instru- 
ment to  which  they  can  apply,  and  the  legislature  has  absolute  dis- 
cretion of  the  matter. 

It  must  be  clear,  then,  that  the  two  classes  of  judges — supreme 
and  circuit — which  section  10  provided  were  to  be  elected  in  distinct 
classes  were  to  take  the  same  term  which  the  constitution  had  pro- 
vided for  the  supreme  judges,  with  this  difference :  that  the  circuit 
judges  were  to  take  theirs  without  allotment.  By  the  act  of  1878, 
designed  to  carry  into  effect  this  provision,  the  supreme  judges  were 
to  allot  their  terms  after  election,  the  same  as  had  been  done  by  the 
supreme  judges  when  they  were  first  chosen  under  the  constitution, 
and  the  circuit  judges  were  to  take  their  terms  without  allotment.  In 
all'  other  respects,  the  two  classes  of  judges  derive  their  terms  from 
the  same  source,  and  took  the  same  term  which  the  constitution  had 
provided  for  the  supreme  judges  when  they  were  invested  with  the 
duties  of  both  offices.  Now,  this  term,  although  for  six  years,  the 
constitution  expressly  provides,  in  case  of  a  vacancy  for  any  cause, 
shall  be  filled  by  election  for  the  remainder  of  such  vacant  term.  To 
the  inquiry,  how  long  shall  the  new  incumbent  hold  who  has  been 
elected  to  fill  a  vacancy?  the  constitution  makes  an  unequivocal  and 
positive  answer,  "for  the  remainder  of  the  vacant  term.''  What  term ? 
Clearly  the  term  provided  by  section  3, — there  is  no  other.     The  va- 
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cancy,  then,  is  in  the  term,  as  contradistinguished  from  the  meatiing 
of  "vacancy"  at  common  law.  It  is  the  residue  of  the  "vacant  term" 
which  is  to  be  filled;  so  that  when  a  vacancy  occurs  in  the  term  given 
by  section  3,  and  the  power  reverts  to  the  people  to  fill,  when  filled, 
the  person  elected  holds,  not  for  the  full  term,  but  the  unexpired  term 
of  his  predecessor. 

The  common-law  meaning  of  "vacancy"  cannot  be  applied  here 
without  violating  a  commandment  of  the  constitution.  It  is  unquali- 
fiedly admitted,  when  a  fixed  term  is  given  for  a  prescribed  number 
of  years,  without  limitation  or. restriction  as  to  unexpired  terms,  and 
a  vacancy  occurs,  the  common-law  acceptation  must  be  given  to  it, 
and  the  person  elected  holds  for  the  full  term.  All  the  authorities 
show  this,  and  many  of  them  have  been  cited  at  some  length  to 
illustrate  the  application  of  the  principle.  But  this  effect  cannot  be 
produced  without  ignoring  or  erasing  section  4  from  the  constitution^ 
Blot  out  the  limitation  which  it  imposes  upon  the  term  given  by  sec- 
tion 3  when  a  vacancy  occurs,  and  it  is  freely  admitted,  in  the  case 
of  a  vacancy,  that  the  circuit  judges,  whenever  elected,  would  be 
elected  and  entitled  to  hold  for  the  full  term  of  six  years;  but  a  like 
effect  would  not  result  to  the  supreme  judges  upon  such  a  contingency, 
for  the  reason  that  it  would  violate  the  purpose  for  which  the  terms 
of  these  judges  were  required  to  be  allotted. 

But  it  is  argued  that  the  object  of  section  4  in  confining  vacancies  to 
be  filled  to  the  residue  of  the  vacant  term  was  for  the  purpose  of  preserv- 
ing the  allotment  prescribed  by  section  3,  which  the  supreme  judges 
were  required  to  make,  and  as  section  10  provided  that  the  circuit 
judges  shall  hold  their  terms  without  allotment,  therefore,  say  counsel, 
section  4  does  not  apply  to  them.  The  object  of  an  allotment,  undoubt- 
edly, is  to  provide  that  officers  sitting  in  the  same  body  shall  go  out 
of  office  at  different  periods.  ,  Hence  it  is  claimed,  to  maintain  and 
perpetuate  the  system  established  by  allotments,  when  a  vacancy  oc- 
curs, or  an  officer  of  such  body  fails  for  any  reason  to  hold  for  his 
full  term,  necessarily  and  logically  his  successor  must  hold  for  the 
unexpired  term  of  hi  a  predecessor.  I  grant  this.  But  if  such  is  the 
purpose  and  intention  of  an  allotment,  there  is  no  need  of  section  4 
to  preserve  it.  The  fact  that  it  is  provided  that  such  officers,  com- 
posing the  body,  are  to  allot  their  terms  when  first  chosen,  writes  out 
plainly  and  unmistakably  the  intention  or  object  to  be  subserved  by 
the  allotment,  and  renders  unnecessary  and  needless  any  declaration 
or  provision  to  preserve  it.  What  need,  then,  of  section  4?  Erase 
it  from  the  constitution,  and  you  do  not  destroy  the  allotment,  or  af- 
fect the  intention  for  which  it  was  established.  The  allotment,  and 
the  purposes  it  was  intended  to  embrace,  can  stand  without  it.  Sec- 
tion 3  provided  for  the  allotment  of  the  terms  of  the  supreme  judges, 
and,  to  preserve  the  purpose  of  that  allotment,  vacancies  occurring  by 
reason  of  death  or  resignation  would  have  been  necessarily  anc*  legally 
limited  to  filling  for  the  remainder  of  the  vacant  term.     See  Baker 
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V.  Kirk,  33  Ind.  524.  The  system  then  designed  to  be  established 
and  perpetuated  by  the  allotment  can  be  preserved  and  kept  up  with- 
out the  presence  or  need  of  section  4  in  the  constitution. 

It  must,  then,  have  been  inserted  in  that  instrument  to  cover  and 
effect  some  further  purpose.  What  is  that  purpose  ?  Clearly,  when 
taken  in  connection  with  the  other  provisions,  to  provide  that  vacan- 
cies occurring  by  death,  resignation,  or  removal,  in  the  term  given 
by  section  3,  should  be  filled  by  election  for  the  remainder  of  the  va- 
cant term.  The  framers  of  the  constitution  did  not  design  alone 
for  the  present,  but  section  10  shows  that  they  had  the  future  in  con- 
templation, and  were  then  providing  a  term  and  oath  which  should 
apply  to  supreme  and  circuit  judges  when  the  prosperity  of  the  state, 
based  upon  the  requisite  population,  should  require  that  they  be 
elected  in  distinct  classes;, and  by  these  provisions  they  intended 
that  whoever  was  entitled,  under  the  constitution,  to  hold  the  term 
prescribed  by  section  3,  in  the  event  of  a  vacancy,  should  take  it  sub- 
ject to  the  limitation  prescribed  in  section  4.  They  intended  that 
when  this  section  of  the  constitution  should  go  into  efifect  the  words 
"circuit  judge"  should  be  incorporated  in  the  constitution.  The  fact 
that  section  4  reads  "vacancy  in  the  office  of  the  supreme  judge," 
does  not  affect  the  question;  for  section  3,  from  which  the  term  of 
both  classes  of  judges  are  now  conceded  to  come,  applied,  by  its  lit- 
eral reading,  only  to  supreme  judges.  To  read  either  section  liter- 
ally, neither  can  be  made  to  apply  to  circuit  judgfes,  for  there  was 
no  such  judge  eo  nomine  before  th-e  act  of  1878.  So,  too,  with  the 
oath  to  be  taken.  Section  10  provides  that  the  circuit  judges  shall 
take  the  same  oath  as  the  supreme  judges.  There  is  no  other  oath 
to  which  this  can  refer,  except  the  oath  provided  for  the  supreme 
judges  by  section  21,  when  the  constitution  was  adopted.  What- 
ever that  oath  prescribes  for  one  it  prescribes  for  the  other,  and  one 
is  as  much  legally  bound  by  it  as  the  other.  The  truth  is,  when 
the  act  of  1878  made  operative  section  10  of  the  constitution,  the 
effect  was.  to  write  into  these  provisions  "circuit  judge."  The  only 
difference  in  the  particular  here  referred  to,  is  that  the  circuit 
judges,  by  the  provision,  take  full  terms  without  allotment.  For 
this  the  act  of  1878  provided.  When  the  first  members  of  this  court 
were  chosen  by  election  under  that  act  we  allotted  our  terms.  At  the 
same  time,  when  the  circuit  judges  were  elected,  they  were  elected  to 
hold  full  terms,  without  allotment,  and  these  they  yet  hold,  unless 
some  one  of  them  has  died  or  resigned,  whereby  a  vacancy  was 
created.  In  that  event,'  the  constitution  has  expressly  provided  that 
the  vacancy  "shall  be  filled  by  election  for  the  remainder  of  the  va- 
cant term;"  nor  is  our  constitution  peculiar  or  alone  in  thus  restrict- 
ing the  filling  of  vacancies  in  the  office  of  supreme  and  circuit  judges 
to  the  residue  of  the  vacant  term.  Eeference  to  the  constitutions  of 
other  states  will  show  that  they  also  have  provided,  when  a  vacancy 
occurs  in  these  offices,  that  the  successor  shall  be  elected  for  the  un- 
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expired  term,  and,  in  some  instances,  when  the  vacancy  occurs  in  the 
oflBce  of  any  judge. 

In  my  judgment,  the  act  is  not  in  conflict  with  the  constitution, 
and  may  be  carried  into  effect  without  violating  any  of  its  provisions. 

The  judgment  is  affirmed. 

Thayer,  J.,  {concurring.)  This  case  is  evidently  here  to  obtain  an 
advance  decision  of  this  court  as  to  the  constitutionality  of  a  part  of 
the  act  of  1878  which  provides  for  the  election  of  supreme  and  cir- 
cuit judges  in  distinct  classes.  There  seems  to  have  been  a  question 
raised  by  some  parties  as  to  whether  the  circuit  judges  elected  at  the 
last  state  election  hold  only  until  the  first  day  of  July,  1886,  as  pro- 
vided in  said  act,  or  for  four  years  thereafter,  and  this  proceeding  is 
devised  to  have  this  court  express  an  opinion  upon  it.  The  appel- 
lant, as  county  clerk  of  Lane  county,  ha^  refused  to  deliver  a  notice 
to  the  sheriflF  of  t4iat  county  naming  the  office  of  circuit  judge  of  the 
Second  judicial  district  of  the  state  to  be  filled  at  the  ensuing  state  elec- 
tion, to  be  held  on  the  first  Monday  of  June  next,  and  the  relator,  who 
has  no  apparent  interest  in  the  matter  beyond  that  of  any  other  citizen 
in  the  community,  has  attempted  to  compel  him  to  do  so  by  mandamus; 
not  because  the  refusal  to  deliver  such  notice  will  affect  the  right  to 
proceed  and  elect  a  circuit  judge,  but  to  ascertain  who  will  be  en- 
titled to  the  office  in  case  another  should  be  elected  in  place  of  the 
present  incumbent.  It  is  a  very  summary  mode  of  settling  consti- 
tutional questions,  and  brushing  away  the  provision  of  a  statute  liable 
to  incotnmode  some  one  unless  removed;  but,  for  my  own  jpart,  I  am 
utterly  opposed  to  making  inquiry  as  to  the  constitutionality  of  a 
statute  of  the  state  under  such  a  proceeding, — think  it  premature. 
Such  matters  are  too  grave  to  be  trifled  with,  and  should  not  be  con- 
sidered until  the  question  arises  that  makes  it  necessary.  A  statute, 
duly  enacted,  is  the  highest  authority  known  to  the  law,  and  every 
legislative  enactment  adopted  in  accordance  with  the  forms  prescribed 
in  the  constitution  is  presumed  to  be  an  expression  of  sovereign  will. 
Its  validity  should  not  be  questioned  unless  destructive  of  the  rights 
of  a  party,  or  injurious  to  public  interest,  and  should  never  be  de- 
clared invalid  without  mature  deliberation,  aided  by  all  the  light  that 
can  be  shed  upon  the  subject.  This  rushing  a  case  into  court  through 
the  means  of  special  proceedings,  and  obtaining  a  hasty  and  ill-ad- 
vised decision  upon  a  matter  of  great  magnitude,  I  cannot  regard  as 
proper,  and  am  apprehensive  that  it  will  result  in  establishing  dam- 
aging precedents.  What  security  can  the  people  have  in  the  perma- 
nency of  law,  if  the  solemn  enactments  of  their  legislative  assembly 
can  be  so  easily  overthrown  ?  Their  endurance  would  be  made  to  de- 
penfl  upon  the  mere  caprice  of  the  courts. 

The  legislature  of  this  state,  at  the  September  session  in  1878, 
passed  an  act  providing  for  the  election  of  supreme  and  circuit 
judges,  in  distinct  classes,  which  contained  the  following  provision: 
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••There  shall  be  elected,  on  the  first  Monday  in  June,  1880,  a  circuit  judge 
in  each  of  the  judicial  districts,  as  they  now  exist  in  this  state,  whose  terms 
of  office  shall  commence  on  the  first  Monday  in  July,  1880,  and  continue  for 
six  years,  and  until  their  successors  are  elected  and  qualified;  and  at  the  gen- 
eral election  in  1886,  and  every  six  years  thereafter,  there  shall  be  elected  a 
circuit  judge  in  each  of  the  said  judicial  districts,  whose  terms  of  office  shall 
commence  on  the  first  Monday  in  July  thereafter,  and  continue  for  six  years, 
until  their  successors  are  elected  and  qualified." 

One  of  the  members  of  that  body  which  enacted  the  provision',  and 
another  who  had  participated  in  the  proceeding,  are  at  present  mem- 
bers of  this  court,  and  they  are  solicited,  in  the  latter  capacity,  to 
nullify  what  they  did  in  the  former,  because,'  I  suppose,  another 
construction  can  be  given  the  constitution  under  which  the  act  was 
adopted  different  from  that  they  placed  upon  it,  and  possibly  more 
acceptable  to  more  acute  minds,  though  not  a  particle  better  or  more 
practical  in  any  view.  The  legislature  that  adopted  the  act  very 
likely  construed  section  4  of  article  7  of  that  instrument,  which  reads, 
"every  vacancy  in  the  oflBce  of  judge  of  the  supreme  court  shall  be 
filled  by  election  for  the  remainder  of  the  vacant  term,  unless  it  would 
expire  at  the  next  election,  and  until  so  filled,  or  when  it  would  so 
expire,  the  governor  shall  fill  the  vacancy  by  appointment,"  as  apply- 
ing to  circuit  judges  as  well ;  and  there  are  cogent  reasons  in  favor 
of  that  construction.  The  constitution  provided  for  one  set  of  judges 
to  perform,  in  the  outset,  supreme  and  circuit  court  duties.  They 
partook  of  the  character  of  both,  performed  circuit  duty  the  same  as 
the  present  judges,  and  were  elected  in  the  several  districts  in  the 
same  manner  circuit  judges  are  elected,  though  they  were  termed  in 
the  constitution  "justices  of  the  supreme  court"  and  "judges  of  the 
supreme  court,"  and  performed  supreme  court  duty,  but  seem  to  be 
regarded  in  the  constitution  as  circuit  judges  also;  and  the  framers 
of  it  were  evidently  under  the  impression  that  whenever  they  referred 
therein  to  the  class  of  judges  who  were  to  perform  the  several  func* 
tions  mentioned,  that  the  term  employed  would  apply  to  circuit  judges 
when  elected  in  a  distinct  class,  and  that  the  same  rules  applicable 
to  one  class  in  the  beginning  would  apply  to  both  when  separated. 
Section  10  of  article  7  of  the  constitution  provides  as  follows : 
"When  the  white  population  of  the  state  shall  amount  to  200,000,  the  leg- 
islative assembly  may  provide  for  the  election  of  supreme  and  circuit  judges 
in  distinct  classes;  one  of  which  classes  shall  consist  of  three  justices  of  the 
supreme  court,  who  shall  not  perform  circuit  duty,  and  the  other  class  shall 
consist  of  the  necessary  number  of  circuit  judges,  who  shall  hold  full  terms 
without  allotment,  and  who  shall  take  the  same  oath  as  the  supreme  judges." 

Section  3  of  article  7  of  the  constitution  provides  that — 
"The  judges  first  chosen  under  this  constitution  shall  allot,  among  them- 
selves, their  terms  of  office,  so  that  the  term  of  one  of  them  shall  expire  in 
two  years,  one  in  four  years,  and  two  in  six  years ;  and  thereafter  one  or  more 
shall  be  chosen  every  two  years,  to  serve  for  the  term  of  six  years." 

This  is  the  only  provision  in  the  instrument  in  regard  to  allotting 
the  terms  of  the  judges,  and  that  applied  to  the  judges  first  chosen,  or 
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justices  or  judges  of  the  supreme  court.  No  one  would  suppose  that 
the  circuit  judges  would  allot  among  themselves  their  terms  of  office 
in  the  absence  of  said  section  3,  nor  if  said  section  could  not  have 
applied  to  them,  which  it  did  not  in  terms;  but  the  convention 
seemed  to  think  it  would  unless  they  were  'specially  exempted  there- ' 
from,  and  it  therefore,  in  section  10,  provided,  in  effect,  that  they 
should  hold  "full  terms  without  allotment." 

Now,  if  section  3  would  have  applied  to  said  circuit  judges,  then 
certainly  section  4  would,  and  that  was  allowed  to  stand  unqualified. 
Again,  the  language  of  section  10  clearly  indicates  that  the  conven- 
tion supposed  that  the  judges  named  in  the  sections  3  and  4  included 
the  circuit  judges  thereafter  elected.  The  words  "when  the  white 
population  of  the  state  shall  amount  to  200,000  the  legislative  as- 
sembly may  provide  for  the  election  of  supreme  and  circuit  judges  in 
distinct  classes,"  imply  that  there  were  then  supreme  and  circuit 
judges,  but  were  elected  in  one  class.  It  is  reasonable  that  such  an 
idea  should  have  prevailed.  Under  the  provisional  system  adopted, 
the  functions  of  the  two  offices  were  blended  in  one.  The  same  judge 
performed  both,  and  was,  in  fact,  both  supreme  and  circuit  judge; 
and  the  convention  would  naturally  suppose  that  the  general  provis- 
ions employed  in  the  constitution  applicable  to  the  justices  or  judges 
of  the  supreme  court  as  tliey  existed  under  the  old  regime  would  ap- 
ply to  both  classes  when  formed  out  of  the  one,  unless  a  negative  pro- 
vision was  made.  The  fact  that  the  words  "judge  of  the  supremo 
court"  are  used  in  said  section  4  signifies  nothing,  when  it  is  under- 
stood that  they  also  included  "judge  of  the  circuit  court."  It  is  un- 
important as  to  what  the  words  of  themselves  would  import;  it  is  more 
important  to  ascertain  what  the  convention  who  framed  the  constitu- 
tion intended  by  them.  The  legislature  that  passed  the  act  in  ques- 
tion evidently  construed  the  constitution  as  indicated,  else  it  would 
most  probably  have  made  provisions  for  filling  vacancies.  By  con- 
struing said  section  4  as  mentioned,  it  avoided  the  necessity.  Tiiis 
construction  may  not,  possibly,  be  the  correct  one,  but  it  is  reasona- 
ble, and  has  received  the  sanction  of  able  members  of  the  bar. 
Messrs.  Chapman  &  Hewitt  have  kindly  submitted  a  brief  in  the  case 
in  which  they  indorse  this  view,  and  their  reasoning  in  support  of  it 
is  very  thorough  and  convincing.  The  counsel  for  the  respondent 
who  argued  the  case  at  the  hearing  have  presented  strong  proofs  in 
its  favor;  and  I  cannot  see  any  necessity  nor  good  policy  in  giving  it 
a  different  construction.  Courts  must  be  conservative,  or  they  will 
do  more  harm  than  benefit;  lior  should  they  set  themselves  up  as  the 
embodiment  of  all  the  wisdom  in  the  land. 

What  is  to  be  gained  by  rejecting  the  evident  legislative  construc- 
tion in  question,  and  adopting  the  one  contended  for  by  the  appel- 
lant's counsel  ?  The  former  is  certainly  reasonable,  while  the  latter 
leads  to  an  apparent  absurdity.  They  contend  that  the  constitution 
accords  to  the  circuit  judges  an  absolute  six-years  term,  and,  when 


Digitized  by 


Google 


Or.]  STATE  V.  WARE.  897 

inquired  of  as  to  wherein  the  constitution  provides  suoh  term,  they 
refer  to  said  section  3,  art.  7;  but  that  section  does  not  mention  cir* 
cuit  judges  eo  nainine.  It  says :  **The  judges  first  chosen  under  this 
constitution,"  and  the  "one  or  more*'  thereafter  chosen.  The  judges 
first  chosen  were  ''the  four  justices"  of  which  the  supreme  court  con- 
sisted as  provided  by  section  2  of  said  article  7.  The  counsel  cannot 
appropriate  the  term  provided  for  "the  four  justices/'  and  "the  one 
or  more"  thereafter  chosen,  and  apply  it  to  the  circuit  judges  elected 
in  a  distinct  class,  unless  they  assume  the  construction  the  legisla- 
ture adopted, — that  is,  that  "the  judges  first  chosen"  were  "circuit" 
as  well  as  "supreme"  judges, — and  that  will  upset  their  claim  entirely. 
They  will  get  too  much,  for  when  they  concede  that  the  original  judges 
occupied  the  dual  capacity  before  referred  to,  and  that  the  term  given 
to  them  extended  to  circuit  judges  that  should  thereafter  be  elected 
in  a  distinct  class,  they  tacitly  admit* that  every  provision  applicable 
to  the  former  judges  applies  to  the  latter,  unless  inhibited  by  some 
other  provision  in  the  constitution ;  and  the  result  unavoidably  follows 
that  if  said  section  3  applies  to  circuit  judges,  as  suggested,  then  said 
section  4  unquestionably  does.  It  is  not  a  case  where  "one  shall  be 
taken  and  another  left;"  both  sections  must  be  taken,  or  not  either. 
Upon  the  other  hand,  if  it  be  conceded  that  the  legislature  is  au- 
thorized to  provide  the  term  of  those  judges,  it  must  also  be  conceded 
that  the  provision  of  the  statute  referred  to  merely  does  that  by  pro* 
viding  when  the  election  of  circuit  judges  shall  take  place.  It  did 
not  provide  that  any  election  should  be  had  intermediate  the  six 
years,  but  it  put  an  end  to  every  term  at  certain  dates,  beyond  which 
ap  incumbent,  whether  holding  by  appointment  or  under  an  interme- 
diate election,  must  be  superseded.  When  the  legislature  has  a  right 
to  provide  a  term  of  office  for  a  claiss  of  officials,  it  certainly  has  the 
right  to  make  it  uniform.  It  has  done  that  in  this  case  by  provid- 
ing a  particular  time  at  which  they  must  all  be  elected  and  enter 
upon  their  duties.  It  seems  very  evident  to  my  mind  that,  which- 
ever horn  of  this  dilemma  the  appellant's  counsel  may  take,  they  must 
fail  to  establish  the  unconstitutionality  of  the  act  in  question.  If 
they  attempt  to  maintain  that  the  term  of  office  of  the  circuit  judges 
is  provided  for  in  the  constitution,  they  must  admit  that  when  the 
framers  of  the  constitution  used  the  words  "justices  of  the  supreme 
court"  they  intended  "circuit  judges"  as  well,  and  that  their  mode 
of  selection,  qualification,  and  tenure  of  office,  and  the  manner  of 
filling  vacancies,  that  would  apply  to  the  former  after  the  two  should 
be  chosen  in  distinct  classes,  would  apply  to  the  latter,  unless  ex- 
pressly negatived  by  some  provision  of  that  instrument;  and  if,  on 
the  other  hand,  they  admit  that  the  term  of  office. of  circuit  judges 
may  be  provided  by  the  act  of  the  legislature,  they  must  necessarily 
fail  in  showing  that  the  legislature,  in  adopting  the  act  in  question, 
exceeded  its  authority.  It  will  be  noticed  that  the  language  of  said 
section  10  of  article  7  of  the  constitution  empowered  the  legislature 
v.lOp.no.ll— 57 
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to  provide  for  the  election  of  the  two  sets  of  judges  in  distinct  classes. 
It  is  a  "class"  of  judges  the  election  of  which  is  to  be  provided  for. 
The  act  to  be  adopted  should  properly  apply  to  them  collectively. 
A  provision,  therefore,  that  they  should  hold  their  term  of  ofl&ce  for  the 
period  of  six  years;  that  they  should  be  elected  at  the  general  elec- 
tion in  June,  1880,  again  in  June  of  1886,  and  every  six  years  there- 
after; that  their  term  of  office  tshould  begin  on  the  first  day  of  July 
of  the  several  years  at  which  the  election  takes  place, — seems  to  me 
to  be  within  the  power  conferred;  that  it  comes  fairly  within  the  au- 
thority vested  in  the  legislature  by  the  section  of  the  constitution  re- 
ferred to,  unless  the  other  view  suggested  be  the  correct  one. 

If  it  had  been  provided  in  the  constitution,  by  a  direct  clause,  that 
there  should  be  elected  in  each  judicial  district  in  the  state,  for  the 
term  of  six  years,  a  circuit  judge,  at  times  to  be  regulated  by  thelaw» 
and  there  was  no  other  "constitutional  or  statutory  provision  on  the 
subject,  as  said  in  State  v.  Johns,  8  Or.  533,  it  might  be  claimed 
with  some  reason  that,  whenever  an  election  occurred  at  which  such 
judge  could  properly  be  elected,  his  election  would  be  for  a  full  term; 
but  in  the  present  case  the  legislature  provides  for  the  election  of  cir- 
cuit judges  as  a  class,  and  to  fix  the  particular  years  in  which  to  be 
elected  is  clearly  within  its  power,  and  whether,  in  the  absence  of  a 
legislative  provision,  a  vacancy,  occasioned  by  the  death,  resigna- 
tion, or  removal  of  a  predecessor,  can  be  filled  by  election  for  the  un- 
expired term,  depends  upon  whether  said  section  4  of  article  7  of  the 
constitution  is  applicable  or  not.  Much  has  been  said  by  some  of 
the  counsel  on  both  sides  in  regard  to  'the  term  attaching  to  the  office/ 
and  attaching  to  the  person  of  the  judge;"  but  I  must  say  that  I  do 
not  understand  what  is  meant  by  it.  That  expression  has  been  used 
in  cases,  and  possibly  it  conveys  a  meaning  to  the  minds  of  others; 
but  to  me  it  is  meaningless.  Under  our  theory  of  government  a  civil 
office  is  simply  a  public  trust,  belongs  to  the  public,  and  is  instituted 
for  public  benefit,  and  the. time  a  person  is  entitled  to  discharge  its 
duties  and  receive  its  emoluments  depends  upon  the  terms  of  the  law 
under  which  he  holds  it;  and  that  can  be  changed  by  the  power  which 
enacted  it,  and  cut  oflf  the  official  in  the  very  prime  of  his  career.  I  re- 
pudiate the  expression  as  anti-republican.  I  have  carefully  consid- 
ered the  question  before  the  court,  and  while  my  mind  is  not  altogether 
unbiased,  as  I  entertain  a  lurking  notion  that  the  proceeding  was  set 
on  foot  to  promote  personal  ends,  yet  I  have  tried  to  view  it  fairly, 
and  am  of  the  opinion  that  the  said  part  of  the  act  is  valid.  Our  con- 
stitution upon  the  subject  is  sui  generis,  and  must  be  interpreted  in 
view  of  its  various  provisions  and  general  scope  and  design.  I  am 
satisfied  that  the 'proceedings  upon  the  mandamus  should  be  enforced. 

Waldo,  C.  J.,  (dissenting.)  It  is  an  invariable  rule  of  the  common 
law  that  when  an  office  granted  for  years  reverts  to  the  people  before  the 
expiration  of  the  term  for  which  it  was  granted,  and  the  office  is 
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granted  anew,  the  new  incumbent  takes  the  office  without  reference 
to  the  unexpired  term  of  his  predecessor,  unless  there  be  a  contrary 
intent  expressed  in  the  grant  itself,  or  there  be  some  limitation  im- 
posed on  the  granting  power.  It  is  conceded  that  this  rule  governs 
the  tenure  of  office  of  the  circuit  judges  of  this  state;  for  there  is 
not  only  no  limitation  of  the  rule  as  applied  to  the  one  in  the  consti- 
tution, but,  in  fact,  the  framers  of  that  instrument  have  used  affirm^ 
ative  language  which  forbids  a  contrary  interpretation.  It  will  be 
conceded  that  the  office  of  circuit  judge  is  a  constitutional  office, — 
that  is,  an  office  created  by  the  constitution;  that  it  was  not  only 
created  by,  but  that  it  came  into  existence  with,  the  constitution,  as 
an  office  distinct  from  the  office  of  supreme  judge;  for  two  offices 
may  be  distinct,  though  the  officer  be  the  same  person.  Crow  v. 
Ramsey,  T.  Jones,  11.  The  supreme  judges,  however,  formerly 
performed  the  duties  of  the  office  of  circuit  judge.  They  were, 
by  virtue .  of  their  offices  as  supreme  judges,  judges  also  of  the 
circuit  courts.  They  held  both  offices  under  one  title, — that  of 
"judge  of  the  supreme  court."  A  full  term  of  a  judge  of  the  su- 
preme court  was  six  years.  He  was  ex  officio  judge  of  the  circuit 
court  for  the  same  period.  The  constitution  gave  the  legislature 
power,  in  section  10,  art.  T,  of  the  constitution,  to  establish  circuit 
judges  as  a  distinct  class,  but  without  power  to  change  the  term  for 
which  the  office  had  been  held,  except  that  circuit  judges  should  hold 
full  terms  without  allotment.  The  word  "term"  in  this  connection 
has  a  precise  signification.  It  is  said  in  Wright  v.  Cartwright^  1 
Burr.  285,  that  the  word  "term,"  in  the  phrase  "term  of  years,"  may 
signify,  "not  only  the  limits  and  limitations  of  time,  but  also  the  es- 
tate and  interest  which  passeth  for  that  time."  Counsel  seem  to 
have  had  some  sort  of  idea  that  the  word  had  some  such  double 
signification  in  the  constitutional  provision  in  question;  but  such  is 
not  the  fact.  When  applied  to  office,  "the  word  '  term*  is  invariably 
used  to  designate  a  fixed  and  definite  period  of  tiine."  Speed  y. 
Crawford f  3  Mete.  (Ky.)  185.  The  only  question,  therefore,  open, 
is,  what  is  the  duration  of  the  term  referred  to?  If  it  be  eight,  six, 
or  any' other  number  of  years,  then  the  plain  reading  of  the  consti- 
tution is  that  the  circuit  judges  shall  hold  full  terms  for  such  number 
of  years  without  allotment.  If  there  were  any  room  for  construc- 
tion of  language,  apparently  so  plain  and  unambiguous,  we  have  in 
State  V.  Johns,  3  Or.  533,  a  case  exactly  in  point.  This  was  so  evident 
to  some  of  the  counsel  that  the  force  of  that  case  was  attempted  to  be 
avoided  by  a  distinction  supposed  to  exist  between  the  two'  cases  in 
this :  that  in^our  case  we  have  an  act  of  the  legislature  declaring  that 
unexpired  terms  shall  be  filled  for  the  remainder  of  the  vacant  term, 
whereas  in  that  case  there  was  no  such  act.  That  decision  went 
upon  the  ground  that  Johns  held  a  commission  from  the  people,  which 
entitled  him,  under  the  constitution,  to  hold  for  the  term  of  four  years. 
The  legislature  could  not,  therefore,  limit  such  holding  to  the  remain- 
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der  of  an  unexpired  term  without  thereby  regulating  the  tenure  for 
office  fixed  by  the  constitution  itself.  And  such  is  the  view  of  all  the 
authorities. 

Supreme  judges  took  their  offices  originally  by  allotment.  Now, 
if  the  system  which  the  allotment  was  intended  to  introduce  shall  not 
be,  in  course  of  time,  disarranged  and  destroyed,  it  is  absolutely  nec- 
essary that  in  every  case  in  which  an  office  shall  be  vacated  before 
the  expiration  of  the  time  for  which  the  incumbent  shall  have  been 
elected,  that  the  office  shall  be  filled,  not  for  a  full  term,  but  for  the 
remainder  of  the  term  .remaining  unexpired  of  the  predecessor.  The 
reason  for  this  is  plain  to  all.  But  there  is  no  reason  why  circuit 
judges,  like  county  judges  of  their  courts,  should  take  their  offices 
by  allotment,  or,  consequently,  why  they  should  take  for  unexpired 
terms;  and  it  would  seem  impossible  for  the  English  language  to 
express  briefly,  and  yet  in  clearer  terms,  the  intention  of  the  fram- 
ers  of  the  constitution  that  circuit  judges  should  not  take  by  allot- 
ment,  and  should  not  take  for  unexpired  terms,  when  it  is  declared 
in  so  many  words  that  they  should  take  ""fulV  terms  without  allot- 
ment. They  seem  to  have  added,  ex  majore  cautela,  the  word  "full" 
to  the  sentence,  thereby  expressly  excluding  the  terms  which  were  not 
full.  No  circuit  judge  should  ever  take  a  term  which  was  not  full, 
which  he  must  do  were  he  to  take  for  the  unexpired  term  of  a  prede- 
cessor. 

Therefore,  if  the  word  "term"  signified,  as  we  have  seen  that  it  does, 
duration  merely,  and  not  the  quality  or  interest  in  the  office,  there 
can  be  no  ambiguity  whatever  in  the  declaration  that  circuit  judges 
shall  hold  full  terms,  without  allotment,  except  the  duration  of  the 
term  which  they  shall  hold.  If  the  duration  of  the  term  be  ascertained 
and  fixed  at  a  certain  number  of  years,  as  we  have  seen  that  it  is 
fixed  at  six  years  by  the  strongest  implication,  all  ambiguity  is  re- 
moved. Circuit  judges  shall  hold  full  terms  of  office  of  the  duration 
of  six  years,  without  allotment.  This  construction  is  not  only  that 
of  the  letter  and  the  spirit  of  the  constitution,  but  is  that  which  is 
authorized  by  the  universal  current  of  authority.  See  Opinion  of  the 
Justices,  16  Fla.  841;  Opinion  of  the  Justices^  61  Me.  601;  opinion 
of  Lewis,  J.,  Burks  v.  Hinton,  77  Va.  41 ;  Sansbury  v.  Middleton,  11 
Md.  296;  People  v.  Burbank,  12  Cal.  378;  Htighes  v.  Buckingham^ 
5  Smedes  &  M.  682;  Attorney  General  v.  Brunst,  3  Wis.  787;  State 
y.  Johns,  8  Or.  533,  and  cases  cited. 
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SUPREME  COURT  OF  NBVAPA. 

(19  Nev.  332) 

Btatb  ex  reL  Coffin  v.  County  Com'bs. 
Filed  Maj  16, 1886. 

1.  Constitutional  Law— St.  1885,  Ch.  60— District  Courts— Power  op  Legis- 
lature TO  Increase  or  Diminish  Districts. 

Sections  l-B.  St.  1885,  c.  60,  (Qen.  St.  2485-2494.)  proYidlng,  in  effect,  that  the 
state  shall  form  one  judicial  district,  for  which  three  Judges  shall  be  elected 
by  the  qualified  electors  of  the  state,  is  not  unconstitutional  as  involving  a 
contravention  of  the  constitution,  art.  6,  §§  1,  5.  6,  providing  that  there  shall 
be  nine  judicial  districts,  but  giving  the  legislature  power  to  alter  the  bounda- 
ries, and  increase  or  diminish  the  number  of  judicial  districts  and  judges 
therein,  one  judge  to  be  elected  in  each  of  the  respective  judicial  districts. 

9.  Same— Tttle  of  Act— •'One  Subject.* 

The  title  of  the  act,  "An  act  to  redistrict  the  state  of  Nevada,  prescribe  the 
number  and  salaries  of  district  judges,  and  fix  the  places  of  holding  courts,  * 
does  not  contravene  section  17  of  article  4  of  the  constitution,  and  embraces 
*'but  one  subject,  and  matter  properly  connected  therewith." 

8.  Same— Powers,  Duties,  and  Functions  of  Judges. 

Section  4,  giving  the  judges  equal  jurisdiction  and  power,  authorizing  them 
to  hold  court  in  anv  county,  and  to  exercise  the  powers,  duties,  and  functions 
of  the  court  and  of  judges  in  chambers,  and  to  transact  judicial  business  in 
the  same  county,  at  the  same  time,  does  not  give  the  judges  at  chambers  the 
powers,  duties,  and  functions  of  a  court,  nor  invest  them  with  any  other 
power  than  is  presently  possessed  by  the  district  Judges  under  the  constitu- 
tion. 

4.  Same— Transaction  of  Business— *Non- Judicial  J)ats.* 

Section  5,  providing  that  "the  district  court  shall  always  be  open  for  the 
transaction  of  business, "  does  not  abolish  the  existing  "non -Judicial  days," 
and  even  if  it  did,  would  not  be  beyond  the  powers  of  uie  legielature. 

6.  Same— Judges'  Salaries— Payment. 

It  is  not  in  contravention  of  section  15,  art.  6,  of  the  constitution,  to  pro- 
vide that  the  judges'  salaries  shall  be  paid  quarterly  out  of  the  county  treas- 
uries into  the  state  treasury,  and  by  the  state  treasurer  paid  to  the  judges  in 
monthly  installments. 

6.  Same— Fees  or  Perquisites— Necessary  Traveling  Expenses. 

The  prohibition  contained  in  section  10,  art.  6,  of  the  constitution,  against 
the  juoees  receiving  to  their  own  use  "any  fees  or  perquisites  of  office,^  does 
not  apply  to  "the  necessary  expenses  actually  paid  by  them,  for  traveling  by 
public  conveyance,  in  going  to  and  from  the  place  of  holding  court. " 

7.  Same— Selection  of  PREsiDnra  Judge. 

The  authority  given  to  the  judges  by  section  0  of  the  act,  to  "select  one  of 
their  number  for  presiding  judge,  **  does  not  contravene  any  provision  of  the 
constitution.  The  judges,  without  any  statutory  authority,  could  have  se- 
lected one  of  their  number  for  presiding  judge. 

6.  Same— Times  of  Holding  Courts. 

The  provision  in  section  9  that  the  courts  shall  be  held  in  each  county  at 
least  once  in  every  six  months,  is  a  compliance  with  section  7,  art.  6,  of  the 
constitution,  which  declares  that  "the  times  of  holding  the  *  *  *  district 
courts  shall  be  as  fixed  by  law.  ** 

Application  for  mandamus.     The  opinion  fully  states  the  faots, 
J.  H.  MacMillan,  S.  D.  King,  Thos.  Wells,  H.  F.  Bartiae,  and  T^ 
Coffin,  for  relator. 
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R.  M.  Clarke  and  B.  H.  Lindsay^  for  respondents. 

Hawlby,  J.  On  the  fifteenth  of  February,  1886,  respondents  is- 
sued a  notice  that  an  election  would  be  held  on  Tuesday,  the  second 
day  of  November  next,  for  state,  county,  and  township  ofl&cers,  in- 
cluding "three  district  judges  for  the  district  of  Nevada;  and  refused, 
upon  the  demand  of  relator,  to  issue  a  notice  for  the  election  of  "one 
district  judge  for  the  Second  judicial  district  of  the  state  of  Nevada, 
comprising  Ormsby  and  Douglas  counties."  This  proceeding  was 
instituted  in  this  court  to  procure  a  writ  of  mandamus  to  compel 
respondents  to  issue  such  a  notice. 

Is  the  act  entitled  "An  act  to  redistrict  the  state  of  Nevada,  pre- 
scribe the  number  and  salaries  of  district  judges,  and  fix  the  places 
of  holding  courts,"  (St.  1885,  60;  Gen.  St.  2485-2494,)  constitu- 
tional? Is  it  within  the  power  of  the  legislature  to  so  redistrict  the 
state  as  to  make  but  one  judicial  district?  Did  the  framers  of  the 
constitution  intend  to  place  any  restriction  upon  the  power  of  the 
legislature  to  fix  the  number  of  judicial  districts,  or  to  prescribe  the 
number  of  the  district  judges  ? 

1.  The  first  and  most  important  question  is  whether  sections  1,  2, 
and  3  are  constitutional?     These  sections  read  as  follows: 

"Section  1.  On  and  after  the  first  Monday  in  January,  A.  D.  1887,  the 
state  of  Nevada  shall  constitute  one  judicial  district. 

"Sec.  2.  At  the  general  election  in  the  year  1886  there  shall  be  elected 
three  judges,  who  shall  be  judges  of  said  district. 

"Sec.  3.  The  district  judges  shall  be  elected  by  the  qualified  electors  of  the 
state  of  Nevada,  and  shall  hold  office  for  the  term  of  four  years  from  and 
after  the  first  Monday  of  January  next  succeeding  their  election." 

The  constitution  of  this  state  declares  that  "the  judicial  power  of 
this  state  shall  be  vested  in  a  supreme  court,  district  courts,  and  in 
justices  of  the  peace."  Section  1,  art.  6.  "The  state  is  hereby  di- 
vided into  nine  judicial  districts.  *  *  *  Xhe  legislature  may, 
however,  provide  by  law  for  an  alteration  in  the  boundaries  or  divis- 
ions of  the  districts  herein  prescribed,  and  also  for  increasing  or 
diminishing  the  number  of  judicial  districts  and  judges  therein. 

*  *  *  There  shall  be  elected,  at  the  general  election  which  pre- 
cedes the  expiration  of  the  term  of  his  predecessor,  one  district 
judge  in  each  of  the  respective  judicial  districts,  (except  in  the  First 
district,  as  in  this  section  hereinafter  provided.)  The  district  judges 
shall  be  elected  by  the  qualified  electors  of  their  respective  districts. 

*  *  *"  Section  5.  "The  district  courts  in  the  several  judicial 
districts  of  this  state  shall  have  original  jurisdiction  in  all  cases  in 
equity.     *    *     *"     Section  6. 

The  framers  of  the  constitution  created  a  judicial  system  which  in- 
volved, for  the  time  being,  a  division  of  the  state  into  judicial  dis- 
tricts. There  is  therefore  no  need  of  any  extended  consideration  of 
the  meaning  of  the  word  "district,"  as  used  by  lexicographers  and 
found  in  law  dictionaries.     It  will  be  admitted  that  the  meaning  of 
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the  words  "district"  and  ''districts/'  as  applied  to  the  judicial  system 
thus  created  by  the  constitution,  had  reference  to  a  part  or  por- 
tion of  the  state.  This  must  be  so,  because  nine  districts  were  ex- 
pressly named.  But  what  did  the  framers  of  the  constitution  mean 
by  giving  the  legislature  power  to  alter  the  boundaries  or  divisions  of 
the  districts  prescribed  by  the  constitution,  and  to  increase  or  dimin- 
ish the  number  of  judicial  districts,  and  the  judges  therein?  Is  not 
the  whole  subject-matter  left  to  the  wisdom  of  the  legislature  to  ar- 
range, in  such  manner  as  the  necessities  of  the  people  may  require  ? 
The  question,  in  so  far  as  it  relates  to  increasing  or  diminishing 
the  number  of  district  judges,  is  settled  by  the  decision  of  this  court 
in  State  v.  Kinkead,  14  Nev.  117.  Is  it  not  equally  as  evident  that 
it  was  the  intention  of  the  framers  of  the  constitution  to  invest  the 
legislature  with  absolute  power  to  arrange  the  number  of  judicial 
districts,  and,  if  necessary  to  meet  the  wants  of  the  people,  to  reduce 
the  number  to  one?  True,  the  opinion  in  State  v.  Kinkead  only  dis- 
cusses the  question  in  so  far  as  it  relates  to  the  number  of  judges  in 
Storey  county ;  but  are  not  the  provisions  of  the  constitution  as  clear 
in  the  one  case  as  the  other  ?  There  is  no  prohibition  upon  the  power 
of  the  legislature  to  increase  the  number  of  judicial  districts;. is 
there  any  restriction  upon  the  power  of  the  legislature  to  diminish 
the  number  of  judicial  districts?  There  is  no  express,  and,  in  our 
opinion,  no  implied,  provision  to  this  effect.  Is  it  not  apparent,  from 
all  the  provisions  of  the  judicial  department,  that  it  was  the  inten- 
tion of  the  framers  of  the  constitution  to  leave  the  number  of  the 
judicial  districts,  and  the  number  of  judges,  to  be  determined  by 
succeeding  legislatures  ?  The  members  of  the  constitutional  conven- 
tion made  a  provisional  arrangement  to  set  the  courts  in  motion  so 
as  to  meet  the  then  condition  of  affairs  in  this  state ;  but  at  that  time 
they  realized  the  fact  that  the  mining  excitement,  and  the  litigation 
arising  therefrom,  in  Storey  county,  might  cease;  that  other  counties 
might,  in  the  future,  be  placed  in  the  same  condition,  and  have  an 
increase  or  diminution  in  population  and  judicial  business;  that  the 
population  in  this  state  being  then  nomadic,  and  hence  uncertain,  it 
might,  in  the  future,  become  necessary  to  have  the  boundaries  of  the 
districts,  as  provisionally  established,  altered  or  changed,  and  the 
number  of  judicial  districts  and  judges  therein  increased  or  dimin- 
ished, so  as  to  conform  to  the  condition  of  existing  affairs  from  time 
to  time,  and  to  be  regulated  by  the  amount  of  judicial  business  to  be 
transacted  in  the  various  counties  of  the  state.  This  could  only  be 
done,  as  it  was  done,  by  the  adoption  of  a  provision  which  would, 
without  any  restrictions  or  limitations  expressed  or  implied,  give  this 
power  to  the  legislature.  This  is  why  they  said,  in  plain  terms, 
that  notwithstanding  the  provisional  arrangements  embodied  in  this 
constitution,  and  the  language  used  to  enforce  the  same,  the  legisla- 
ture may.  in  the  future,  "provide  by  law  for  an  alteration  in  the 
boundaries  or  divisions  of  the  districts  herein  prescribed;  and  also 
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for  increasing  or  diminishing  the  number  of  judicial  districts  and 
judges  therein." 

The  only  limitation  upon  the  legislative  power  in  this  respect  is 
found  in  the  clause  that  no  ''change  shall  take  effect  except  in  case  of 
a  vacancy,  or  the  expiration  of  the  term  of  an  incumbent  of  the  ofiBce." 
The  change  made  by  the  act  in  question  does  not  take  effect  until  the 
expiration  of  the  term  of  the  present  judges.  It  does  not,  therefore, 
violate  this  clause  of  the  constitution.  The  clause  that  ''the  district 
judges  shall  be  elected  by  the  qualified  electors  of  their  respective  dis- 
tricts" is  not  violated  if  it  be  true  that  the  legislature  has  the  power 
to  diminish  the  number  of  judicial  districts  to  one.  It  is  fair  and 
reasonable  to  presume  that  the  framers  of  the  constitution,  if  they 
had  intended  to  place  any  other  restrictions  upon  the  legislative 
power,  would  have  used  apt  words  to  express  such  intention,  and  in« 
serted  a  provision  to  the  effect  that  in  no  event  should  the  number 
of  districts  be  diminished  to  less  than  two,  nor  increased  to  more  than 
the  whole  number  of  counties  existing  in  the  state. 

In  the  constitution  of  some  of  the  states  the  matter  is  definitely 
fixed  without  any  power  whatever  in  the  legislature  to  change  or  alter 
the.  same  in  any  respect ;  in  others,  the  entire  question  is  left  to  the 
legislature;  but  in  a  large  majority  of  the  states  the  power  is  given 
to  the  legislature  to  change,  increase,  or  diminish  the  number  of  cir- 
cuits or  districts,  and  wherever  any  limitation  upon  this  power  exists, 
it  is  stated  in  clear  and  positive  terms.  Thus,  the  constitution  of 
Alabama  provides  "that  the  state  shall  be  divided  into  convenient 
circuits,  and  each  circuit  shall  contain  not  less  than  three,  nor  more 
than  six,  counties."  Const.  1819.  In  California  it  is  provided  that 
"the  state  shall  be  divided  by  the  first  legislature  into  a  convenient 
number  of  districts,  subject  to  such  alteration  from  time  to  time  as 
the  public  good  may  require."  Const.  1849.*  In  Iowa  the  state  is 
divided  into  11  districts,  "and  after  the  year  1860  the  general  assem- 
bly may  reorganize  the  judicial  districts,  and  increase  or  diminish  the 
number  of  districts,  or  the  number  of  judges  of  the  said  court,  and 
may  increase  the  number  of  judges  of  the  supreme  court;  but  such 
increase  or  diminution  shall  not  be  more  than  one  district,  or  one 
judge  of  either  court,  at  any  one  session."  Const.  1857.  In  Kansas 
"the  state  shall  be  divided  *  *  *  into  three  common-pleas  dis- 
tricts of  compact  territory,  bounded  by  county  lines,  and  as  nearly 
equal  in  population  as  practicable."  Const.  1865.  This  provision 
is  taken  from  the  constitution  of  Ohio  of  1851.  In  Louisiana  the 
constitution  of  1845  provides  that  the  legislature  "shall  divide  the 
state  into  judicial  districts,  which  shall  remain  unchanged  for  six 
years;"  and  that  "the  number  of  districts  shall  not  be  less  than  12 
nor  more  than  20."  In  Mississippi  "the  state  shall  be  divided  into 
convenient  districts,  and  each  district  shall  contain  not  less  than 
three,  nor  more  than  twelve,  counties."  Const.  1832.  In  New  York 
"the  state  shall  be  divided  into  eight  judicial  districts,  of  which  the 
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city  of  New  Tork  shall  be  one;  the  others  to  be  bounded  by  county 
lines,  and  to  be  compact  and  equal  in  proportion,  as  nearly  as  may  be. 
There  shall  be  four  justices  of  the  supreme  court  in  each  district,  and 
as  many  more  in  the  district  composed  of  the  city  of  New  York  as  may, 
from  time  to  time,  be  authorized  by  law;  but  not  to  exceed  in  the 
whole  such  number,  in  proportion  to  its  population,  as  shall  be  in 
conformity  with  the  number  of  such  judges  in  the  residue  of  the  state, 
in  proportion  to  its  population."  Const.  1846.  In  Pennsylvania 
"not  more  than  five  counties  shall  at  any  time  be  included  in  one 
judicial  district."  Const.  1838.  In  Oregon  "the  number  of  justices 
and  districts  may  be  increased,  but  shall  not  exceed  five  until  the 
white  population  of  the  state  shall  amount  to  one  hundred  thousand, 
and  shall  never  exceed  seven."     Const.  1867. 

These  constitutions,  and  others  of  like  import^  were  adopted  prior 
to  our  constitution,  and  it  must  be  presumed  that  the  members  of  the 
constitutional  convention  had  knowledge  thereof.  The  clause  from 
the  constitution  of  New  York  was  frequently  referred  to  in  the  de- 
bates. In  the  light  of  this  history,  how  can  it  be  said  that  the  con- 
vention intended  to  place  any  limitations,  restrictions,  or  prohibitions 
upon  the  power  of  the  legislature  to  enact  a  law  "increasing  or  dimin- 
ishing the  number  of  judicial  districts  and  judges?"  These  words 
were  taken  from  the  constitution  of  Iowa,  and  the  restrictions  im- 
posed by  that  constitution  are  omitted.  There  is  no  express  provision 
requiring  the  legislature  of  this  state  to  maintain  "a  convenient  num- 
ber of  districts;"  that  the  districts  shall  be  "of  compact  territory, 
bounded  by  county  lines;"  that  the  districts  "shall  be  as  nearly 
equal  in  population  as  practicable;"  that  each  district  "shall  contain 
not  less  than  three,  nor  more  than  six,"  or  any  other  number,  of 
counties ;  or  any  other  words  which,  by  fair  and  reasonable  interpre- 
tation, can  be  construed  as  a  limitation  of  power  upon  the  legisla- 
ture to  do  what  the  constitution,  in  direct,  plain,  and  express  words, 
declared  it  might  do, — "diminish  the  number  of  judicial  districts." 
There  is  nothing  in  the  debates  of  the  constitutional  convention,  to 
which  our  attention  has  been  called,  that  indicates  any  intention 
upon  the  part  of  the  framers  of  the  constitution  to  prohibit  the  leg- 
islature from  reducing  the  number  of  judicial  districts  to  one. 

It  is  contended  on  behalf  of  relator  that  although  the  language  of 
the  constitution  does  not  impose  any  restrictions  in  positive  terms, 
yet  its  spirit  and  true  intent  is  violated  by  the  act  in  question  by  the 
implications  which  arise  from  the  ordinary  meaning  of  the  plural 
words  "district  courts"  and  "judicial  districts."  It  is  claimed  that 
the  term  "district"  is  always  used  in  the  constitution  "in  the  sense 
of  a  defined  and  segregated  portion  of  the  state."  The  result  of  this 
argument  would  be  to  give  the  legislature  power  to  establish  as  many 
districts  as  it  pleases;  but  no  matter  what  condition  the  state  may 
be  in,  or  the  amount  of  judicial  business  to  be  transacted  therein,  it 
cannot  reduce  the  districts  to  less  than  two;  that  the  legislature 
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mighty  therefore,  include  all  the  counties  in  the  state  but  one  into  a 
judicial  district  having  one  judge,  and  make  the  other  county  another 
judicial  district,  and  it  would  be  a  compliance  with  the  implied'  pro- 
hibition for  which  relator  contends.  Is  not  this  too  narrow  a  view 
to  take  of  the  various  provisions  of  the  constitution  relating  to  the 
judicial  department?  Is  it  not  placing  too  much  stress  upon  the 
form,  and  overlooking  the  substance,  of  the  constitutional  provisions? 
This  argument,  based  upon  the  meaning  of  the  plural  words,  to  quote 
the  language  of  Beatty,  C.  J,,  "though  elaborate,  and  very  ingen- 
ious, is  still  far  from  convincing.  Its  fundamental  fault  is  that  it 
attempts,  by  the  application  of  narrow  and  technical  rules  of  stat« 
utory  construction,  to  wrest  the  provisions  of  the  constitution  above 
quoted  from  their  obvious  meaning."  State  v.  Kinkead,  supra.  It 
gives  to  the  words  "district  courts"  and  "judicial  districts"  greater 
significance  than  the  framers  of  the  constitution  intended  they  should 
have.  The  object  was  to  establish  courts  with  a  defined  jurisdiction, 
— such  courts  as  would  be  necessary  to  transact  the  judicial  business 
in  the  various  counties  of  this  state. 

A  court  is  a  tribunal  established  for  the  administration  of  justice, 
and  is  composed  of  one  or  more  persons,  assembled  under  authority 
of  law  for  the  hearing  and  trial  of  causes,  and  the  transaction  of 
judicial  business.  "An  organized  body,  with  defined  powers,  meeting 
at  certain  times  and  places,  for  the  hearing  and  decision  of  causes 
and  other  matters  brought  before  it,  and  aided  in  this,  its  proper 
business,  by  its  proper  officers."  Abb.  Law  Diet.  It  is  true  that  the 
name  given  to  the  respective  courts  is  usually  selected  with  reference 
to  its  peculiar  character;  but  it  is  not  of  such  importance  as  to  con- 
trol, in  any  manner,  its  j  urisdiction,  power,  or  authority.  The  framers 
of  the  constitution  of  this  state  might  have  given  any  other  name  to 
the  courts  than  that  of  "district."  Most  of  the  members  of  the  con- 
stitutional convention  came  direct  to  this  state  from  California, 
where  a  system  of  numerous  courts  in  the  respective  counties  pre- 
vailed. There  were  district  courts,  and  judicial  districts  composed 
of  one  or  more  counties.  There  were  county  courts,  and  court  of 
sessions,  in  every  county  in  that  state.  The  prevailing  idea  of  the 
members  of  the  convention  was  to  make  such  a  provisional  arrange- 
ment as  would  give  to  every  county  in  this  state  a  court;  that  if 
every  county  had  a  court,  it  would  be  unnecessary  to  provide  for 
more  than  one  court.  The  name  "district  courts"  seems  to  have 
been  selected  because  it  was  deemed  to  be  a  name  of  higher  grade 
and  greater  dignity  than  "county  courts;"  but  these  courts,  with  the 
power  and  jurisdiction  as  given  by  the  constitution,  might,  appro- 
priately, have  been  called  "county  courts,"  and  the  judge  or  judges 
thereof  might  have  been  elected  to  preside  over  such  courts  in  one  or 
more  or  all  the  counties,  ilot  with  standing  the  fact  that  the  term 
"county  courts"  is  ordinarily  given  to  courts  confined  to  each  county. 
The  courts  might  have  been  called  courts  of  "common  pleas,"  "gen- 
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eral  courts,"  "courts  of  appeal,"  or  any  other  name  which  pleased 
the  fancy  of  the  members  of  the  convention.  It  is  the  jurisdiction 
conferred  upon  the  court  that  gives  it  its  power  and  authority,  and 
not  its  name.  The  name  "supreme  court,*'  for  instance,  indicates 
that  it  is  a  court  of  the  highest  authority  in  the  state,  and  so  it  is  in 
this  state;  yet  in  New  York  this  name  is  given  to  courts  possessing 
similar  jurisdiction  to  that  given  to  the  district  courts  in  this  state, 
and  the  name  "court  of  appeals"  is  given  to  the  highest  court.  In 
Texas  the  name  "court  of  appeals"  is  given  to  a  court  having  ap- 
pellate jurisdiction  in  criminal  cases,  and  the  name  "supreme  court" 
applied  to  the  court  having  appellate  jurisdiction  in  civil  cases. 

Instead  of  "judicial  districts"  the  framers  of  the  constitution  might 
have  used  the  words  "judicial  courts,"  "judicial  circuits,"  or  "gen- 
eral courts,"  "one,"  "two,"  "three,"  etc.  The  word  "district"  does 
not  always  mean  a  part  or  portion  of  a  country,  state,  or  territory. 
"Judicial  districts  are  districts  created  for  judicial  purposes,  for 
defining  jurisdiction  of  courts,  and  distributing  judicial  business." 
Abb.  Law  Diet.  "By  successive  extensions  of  meaning,  this  word 
has  gradually  lost  its  original  and  peculiar  signification,  and  is  now 
constantly  used,  in  ordinary  language,  to  denote  any  extent  of  terri- 
tory, for  any  purpose."  Burr.  Law  Diet.  "The  circuit  or  territory 
within  which  a  person  may  be  compelled  to  appear."  Kap.  &  L< 
Law  Diet.  There  is  no  such  positive  or  implied  meaning  in  the  use 
of  the  words  "district  courts,"  "judicial  districts,"  or  "district"  as 
would  authorize  us,  in  the  absence  of  any  express  clause  limiting  the 
power  given  to  the  legislature,  to  declare  that  the  several  counties  in 
this  state  could  not,  by  a  legislative  act,  be  included  in  one  judicial 
district. 

The  constitution  deals  with  subjects  which  are  intended  to  govern 
the  people  in  their  rights  and  privileges.  In  treating  of  the  judicial 
department,  it  declares  in  what  courts  "the  judicial  power  of  this 
state  shall  be  vested."  It  defines  the  jurisdiction  and  authority  of 
these  courts,  and  specifies  the  powers  possessed  by  the  judges.  It  is 
therefore  of  no  moment  that  the  plural  words  "judicial  districts"  were 
used.  It  is  the  courts  with  their  jurisdiction  and  authority,  and  the 
powers  and  duties  of  the  judges,  as  defined  in  the  constitution,  that 
are  to  be  protected  and  preserved.  Significance  is  to  be  given  to 
this  subject  more  than  to  the  plural  words,  which  were  employed 
solely  with  reference  to  the  provisional  arrangement  of  districts  as 
made  in  the  constitution,  without  any  intent  upon  the  part  of  the 
framers  of  that  instrument  to  control  the  power  of  the  legislature  in 
diminishing  the  number  of  districts. 

Under  the  act  of  1885  each  county  in  this  state  will  have  a  dis- 
trict court  possessing  the  jurisdiction,  power,  and  authority  given  to 
it  by  the  constitution.  The  judges  to  be  elected  under  this  act  will 
have  precisely  the  same  power  and  jurisdiction,  in  the  transaction  of 
judicial  business,  as  is  now  possessed  and  exercised  by  the  present 
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district  judges.  The  number  of  judicial  districts  has  been  changed 
from  seven  to  one,  and  the  judges  are  to  be  elected  ''by  the  qualified 
electors"  of  this  district,  which  embraces  all  the  counties  in  the  state. 
We  admit  that  ''implied  prohibitions,  if  they  plainly  exist  in  a  con- 
stitution, have  all  the  force  of  express  prohibitions,"  (State  v.  Arring- 
ton,  18  Nev.  415;  8.  C.  4  Pac.  Kep.  735;)  but  when  the  funda- 
mental law  has  not  limited,  either  in  direct  terms  or  by  necessary 
implication,  the  general  powers  conferred  upon  the  legislature,  we 
should  not  declare  an  act  void  solely  upon  the  ground  that  it  may  be 
opposed  "to  a  spirit  supposed  to  pervade  the  constitution,  but  not  ex- 
pressed in  words,"  (Cooley,  Const.  Lim.  208.)  "To  do  so  would  be 
to  arrogate  the  power  of  making  the  constitution  what  the  court  may 
think  it  ought  to  be,  instead  of  simply  declaring  what  it  is."  Walker 
V.  City  of  Cincinnati,  21  Ohio  St.  41.  In  whatever  direction  we  ap- 
proach the  question,  we  are  irresistibly  led  to  the  conclusion  that  the 
legislature  has  the  absolute  power  to  fix,  by  law,  the  number  of  ju- 
dicial districts,  and  the  number  of  judges  therein,  and  that,  in  the 
exercise  of  this  power,  one  district  may  be  made  of  the  entire  state 
for  the  purpose  of  apportioning  the  judicial  business  to  be  transacted 
therein  by  the  district  judges. 

2.  Objection  is  made  to  the  title  of  the  act.  It  is  argued  that  the 
act  in  question  is  in  conflict  with  section  17  of  article  4  of  the  con- 
.stitution,  which  declares  that  "each  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  matter  properly  connected  there- 
with, which  shall  be  briefly  expressed  in  the  title."  In  discussing 
this  provision  of  the  constitution  in  State  v.  Silver,  9  Nev.  231,  this 
court  said : 

**'Its  design  has  frequently  been  declared  to  be  the  prevention  of  improper 
combinations  to  secure  the  passage  of  laws  containing  subjects  having  no 
necessary  or  proper  relation,  and  which,  as  independent  measures,  could  not 
be  carried ;  and  also,  as  expressed  by  Judge  Gardiner  in  the  case  of  Sun 
Mutual  Ins,  Co.  v.  Mayor,  4  Seld  253.  *  that  neither  the  members  of  the  legis- 
lature nor  the  public  should  be  misled  by  the  title.*  The  construction  placed 
upon  the  clause  is  that  the  details  of  a  legislative  act  need  not  be  specifically 
stated  in  the  title,  but  matter  germane  to  the  subject,  and  adapted  to  the 
accomplishment  of  the  object  in  view,  may  properly  be  included. " 

Applying  this  doctrine  to  the  case  in  hand,  it  seems  clear  to  our 
minds  that  the  objections  urged  by  relator  are  not  well  founded. 
The  act  does  not  abolish  the  judicial  districts  of  this  state;  it  sim- 
ply diminishes  the  number  of  districts.  The  word  "redistrict"  was 
not  evasive  of  the  subject  of  the  act.  It  was  not  misleading.  It 
called  the  attention  of  the  legislature,  and  of  the  people,  to  the 
fact  that  it  was  proposed,  by  the  act,  to  make  a  change  in  the  judi- 
cial districts, — to  district  the  state  over  again.  It  may  be  that  the 
title  of  the  act  is  not  as  "briefly  expressed"  as  it  might  have  been. 
It  was  unnecessary  to  state  the  details  of  the  act  in  the  title.  "An 
act  to  redistrict  the  state"  would  have  complied  with  the  require- 
ments of  the  constitution,  and  all  matters  that  were  necessary  for 
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tbe accomplishment  of  this  object  coald  have  been  included;  but  the 
additions  made  to  this  title  are  in  no  sense  misleading.  They  re- 
late to  matters  which  are  germane  to  the  subject  of  redistricting  the 
state.  The  fact  that  some  of  the  details  were  expressed  in  the  title 
does  not  have  the  effect  to  prohibit  the  legislature  from  putting  into 
the  provisions  of  the  act  other  details  not  named  in  tbe  title,  which 
were  *' germane  to  the  subject,  and  adapted  to  the  accomplishment 
of  the  object  in  view."  The  subject-matter  of  this  act  is  entirely 
different,  in  all  its  bearings,  from  that  mentioned  in  State  v.  Bowers, 
14  Ind.  196,  where  the  court  held  that  the  title  limited  the  "appli- 
cation of  the  general  subject  to  the  particulars  enumerated;"  that 
"the  specification  in  the  title  of  the  cases  in  which  licenses  are  to  be 
required  entirely  negatives  the  idea  that  the  act  itself  extends  beyond 
the  cases  enumerated;"  and  that  the  title  "concerning  licenses  to 
vend  foreign  merchandise,  to  exhibit  any  caravan,  menagerie,  circus, 
rope  and  wire  dancing,  puppet  show,  and  legerdemain,"  did  not  em- 
brace concerts.  The  opinion  in  that  case  proceeds  upon  the  theory 
that  concerts  were  different  exhibitions  from  any  named  in  the  title, 
and  hence  was  not  properly  connected,  in  the  sense  meant  by  the 
constitution,  with  the  subject  of  tbe  licenses  required  in  the  cases 
specified  in  the  title  of  the  act.  In  that  case  there  was  no  connec- 
tion at  all;  here,  all  the  provisions  of  the  act  are  "properly  con- 
nected" with  the  subject  expressed  in  the  title.  The  act  has  but 
one  general  object, — that  of  redistricting  the  state.  All  the  matters 
embraced  in  the  act  are  adapted  to  secure  this  object.  The  act,  in 
this  respect,  does  not  violate  the  provisions  of  the  constitution.  Stite 
V.  Ah  Sam,  15  Nev.  32;  White  v.  City  of  Lincoln,  6  Neb.  515;  Peo' 
pie  V.  Mahaney,  13  Mich.  495;  State  v.  County  Judge,  2  Iowa,  284; 
Kurtz  V.  People,  33  Mich.  282;  Morton  v.  Comptroller  General,  4  S. 
C.  445;  State  v.  Town  of  Union,  33  N.  J.  Law,  354;  Montclair  v. 
Ramsdell,  107  U.  S.  155;  8.  C.  2  Sup.  Ct.  Rep.  391. 

3.  Section  4  provides  that  "the  district  judges  shall  possess  equal, 
oo-extensive,  and  concurrent  jurisdiction  and  power.  They  shall  each 
have  power  to  hold  court  in  any  county  in  this  state.  They  shall  each 
exercise  and  perform  the  powers,  duties,  and  functions  of  the  court, 
and  of  the  judges  thereof,  and  of  judges  at  chambers.  If  tbe  public 
business  requires,  each  judge  may  try  causes  and  transact  judicial 
business  in  the  same  county,  at  the  same  time."  This  section  does, 
not,  by  any  reasonable  interpretation,  "give  to  the  judge  at  chambers 
all  of  the  powers,  duties,  and  functions  of  the  organized  judicial  tri- 
bunal termed  a  '  court,' "  as  claimed  by  relator.  It  does  not  in  any 
manner  invest  the  judges  at  chambers  with  any  other  power  or  au- 
thority than  is  now  possessed  by  the  district  judges  under  the  provis- 
ions of  the  constitution.  Having  made  one  district,  and  provided  for 
the  election  of  three  judges  therein,  it  was  necessary  to  insert  this 
section  so  as  to  give  the  judges — as  was  given  in  the  constitution  to 
the  three  judges  in   Storey  county — "co-extensive  and  concurrent 
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jarisdiction"  throughout  the  entire  state,  and  to  make  certain  the 
point,  which  might  otherwise  be  disputed,  that,  although  there  were 
three  judges  in  one  district,  it  only  required  one  judge  to  constitute 
a  court.  The  objections  to  this  section  urged  by  relator  are  hyper- 
critical, and  wholly  untenable. 

4.  The  provision  in  section  5,  that  "the  district  court  shall  always 
be  open  for  the  transaction  of  business,"  does  not  abolish  the  exist- 
ing "non-judicial  days."  It  was  not  intended  to  have  any  such  effect, 
and  should  not  be  so  construed.  But  even  if  such  an  interpretation 
could  be  given  to  it,  it  would  furnish  no  legal  reason  for  declaring  the 
act  void,  as  the  legislature  has  the  power  to  create  or  abolish  non- 
judicial days. 

5.  There  is  no  constitutional  objection  to  the  method  provided  in 
section  6  for  the  payment  of  the  salaries  of  the  district  judges.  This 
section  provides  for  the  payment  of  the  judges'  salaries  quarterly  "out 
of  the  county  treasuries  of  the  counties."  The  fact  that  the  money  is 
to  be  paid  into  the  state  treasury,  and  i«  to  be,  by  the  state  treasurer, 
paid  1)0  the  judges  "in  monthly  installments,"  does  not  violate  the  pro- 
visions of  section  15",  art.  6,  of  the  constitution. 

t>.  The  provisions  of  section  7,  which,  "in  addition  to  the  salary 
provided  for,"  allows  to  the  district  judges  "the  necessary  expenses 
actually  paid  by  them  for  traveling  by  public  conveyance  in  going  to 
and  from  the  place  of  holding  court,"  should  not,  in  our  opinion,  be 
construed  as  opposed  to  section  10,  art.  6,  of  the  constitution,  pro- 
hibiting judicial  officers  from  receiving  to  their  own  use  "any  fees  or 
perquisites  of  office;"  but  admitting,  for  the  sake  of  the  argument, 
that  it  is  susceptible  of  the  construction  claimed  by  relator,  it  would 
only  aflfect  "the  payment  of  the  traveling  expenses"  of  the  judges,  and 
would  not  have  the  effect  to  destroy  or  render  void  the  other  provis- 
ions of  the  act.  This  clause  is  independent  of  and  disconnected  with 
the  subject-matter  of  the  other  provLiions  of  the  act,  and  if  it  were 
unconstitutional,  it  would  not  destroy  the  other  portions  of  the  act. 
Turner  v.  Fish,  19  Nev.  — ,  S.  C.  9  Pac.  Rep.  884,  and  authorities 
there  cited. 

7.  The  authority  given  to  the  judges  by  section  9,  to  "select  one  of 
their  number  for  presiding  judge,"  does  not  contravene  any  provision 
of  the  constitution.  The  judges,  without  this  statutory  provision, 
would  have  the  inherent  power  to  adopt  such  rules  and  regulations 
as  might  be  necessary  for  the  proper  disposition  of  the  judicial  busi- 
ness to  be  transacted  by  them.  They  could  have  selected  one  of 
their  number  for  presiding  judge  with  the  authority  conferred  by  this 
section  of  the  act,  or  could  have  determined,  by  lot  cr  other  means, 
which  judge  should,  at  any  given  time,  visit  certain  counties  of  the 
state,  and  hold  court  therein.  The  legislature  has  declared  in  what 
particular  manner  this  shall  be  determined,  thereby  obviating  any 
contention  which  might  otherwise  arise  as  to  the  best  method  to  be 
adopted  in  order  to  secure  an  equal  or  fair  distribution  of  work. 


Digitized  by 


Google 


Nev.]  STATE  V.  cx>UNTY  oom'rs.  911 

8.  The  provision  in  section  9  that  fhe  courts  shall  be  held  in  each 
county  at  least  once  in  every  six  months,  is  a  compliance  with  sec- 
tion 7,  art.  6,  of  the  constitution,  which  declares  that  "the  times  of 
holding  the  ♦  ♦  ♦  district  courts  shall  be  as  fixed  by  law."  The 
constitution  does  not  require  the  law  to  specify  when  the  terms  of 
court  shall  be  held.  Its  language  is  that  "the  terms  of  the  district 
courts  shall  be  held  at  the  county-seats  of  their  respective  counties." 
The  law  providing  for  the  election  of  three  judges,  as  specified  in  the 
notice  given  by  respondents,  must  stand. 

The  times  of  holding  courts  in  the  respectivje  counties  is  not,  per- 
haps, as  clearly  expressed  as  it  might  have  been.  It  may  be  that 
some  difficulty  or  inconvenience  upon  the  part  of  litigants  or  attor- 
neys may  occur  on  that  account.  There  may,  also,  be  other  provis- 
ions which  it  will  be  difficult  to  carry  out  to  the  entire  satisfaction  of 
the  people  of  this  state.  Much  will,  in  this  respect,  depend  upon  the 
character  and  ability  of  the  judges  who  may  be  elected.  But  what- 
ever difficulties  may  arise,  if  any,  in  the  enforcement  of  this  law,  it 
will  be  within  the  power  of  the  legislature  to  remedy  the  defects,  if 
any  are  found.  Our  duty  ends  in  determining,  as  we  have,  that  there 
are  no  constitutional  objections  to  this  law. 

Upon  the  merits,  without  reference  to  the  time  when  the  election 
notice  is  required  to  be  given,  the  writ  of  mandamus  is  denied. 


End  of  Volumb  10. 
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